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AMEBICAK  DECISIONa 

VOL.  LX. 


I.  •• 


The  cases  re-reported  in  this  Yolmne  will  be  found 
originally  reported  in  the  following  State  Reports: 

PxKNBYLVANiA  Stats  Rspobtb.     .  VoL  22.  1868. 

Bhodx  IsLAim  Refobts.  .    •    .    .  Vol.  2.  1868. 

Richabdbon'b  8.  Gabolina  Eq.  Rkpb.  Vols.  5, 6b  1858. 

Eichabdsoiv'b  S.  Cabouna  L.  Rbps.  VoL  &  1868. 

Sheed'b  Txnnbsbeb  Refobts.    •    •  Vol.  1.  1868. 

TsxAs  Repobts. Vols.  9, 10^  IL  1868. 

VEBMOiiT  Repobts Vols.  26, 28.  1868. 

Obattan's  Vibgdiia  Repobts.  •    •  Vols.  9,  lOL  1863. 

WncaNSDr  Repobts. Vols.  1,  ^  1868. 

Alabama  Repobts. Vols.  24,26.  1864. 

AXKA9SAS  Repobts. Vols.  14, 1&  1864 

Califobnia  Repobts. VoL  4.  1864. 

CaHHieoTiouT  Repobts.     •    •    •    •  VoL  23.  1864. 

Habbington's  Delawabe  Bspobts.  VoL  6.  1864. 

Oeoboia  Repobts. Vols.  16^  161  1864. 

Iluhois  Repobts. V0LI&  18B4. 
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Baporti  an  in  paTCnSham,  and  fh*  inimb«r  of  the 

which  they  m  f»tepoited  is  In  hMTj-lAoed  totter. 


ALABAMir-(l  Minor)  IB;  (lSt0w.)18;  (2 Stew.)  19,  80;  (S8tow.)M^Sl| 
(1  Stow,  ft  P.)  81;  (1,2, 3  Stew,  ft  P.)  88;  (4^  6  Stew,  ft  P.)  84;  (5  StMr. 
ft  P.,  and  1  Porter)  86;  (1,2  Porter)  87;  (3^  4  Porter)  80;  (4,  S,  6  Porter) 
80;  (6i»  7  Porter) 81;  (8,  9 Porter) 88;  (1)8^86;  (^8)86;  (%4)87; 
(4,  6)  80;  («,  7)  41;  a  8)  48;  (9,  10)  44;  (11,  12)  40;  (13,  14,  16)  48; 
aSb  16)  80;  (17,  18)  68;  (18^  19)  64;  (20,  21)  66;  (2%  23)  68;  (94,  25) 


JUKAnA»-(l,  2)  88;  (2)  86;  (8)  86;  (4)  87,  88;  (6)  80,  41;  (6)  48;  (7,  8) 

44,  46;  (8, 9)  47;  (9, 10)  60;  (1(^  11)  68;  (11, 12)  64;  (12;  18)  60;  (18; 

14)  68;  (14, 15)  60. 
Gmraaai^l) 68,  64;  (2)66;  (3)68;  (4)60. 
OonoonomrMKirby,  end  1,  2 Boot)  1;  (1,  2Day)8;  (31>ej)8;  (4Dfty)4; 

(5  Bay)  6;  (1)6,7;  (2)7;  (3)8;  (4)10;  (5)18;  (6)16;  (7)18;  (8)80; 

(9)  81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (18, 14)  86; 

(14)86;  (15)88,89;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19;  29)  60; 

(20)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60. 
Dbjlwab»--(1  Hacr.)  88,  86,  86,  87;  (2  Harr.)  89,  80;  81, 88;  (4  Han.) 

48,  44;  (5  Harr.)  48,  6a 
fk4»iDA— (1)  44,  46;  (2)  48,  60;  (3)  68;  (4)  64,  66;  (6)  6a 
GmbqiaHI  X.  U.  P.  Charlton) 4;  (1)44;  (2,3)46;  (4,5)48;  (6^7)60; 

(8, 9)  68;  (9, 10)  64;  (11, 12)  66;  (12, 13, 14)  68;  (15, 16)  6a 
llUBOBMBMae)  8;  (1  Soam.)  86,  86,  87,  88,  89,  80;  88, 88;  (SBoem.) 

8a;86;   (8Scam.)86;   (3,  4  Soam.)  88;   (4Sc«m.)89;   (1  0i]DL)41; 

(iGilm.)48f  (8Gi]in.)44;  (4  0ilm.)46;  (5 Gilm.) 48;  60;  (11)  60| 

ai*  12)  68;  (12;  13)  64;  (13,  14)  66;  (14,  15)  68;  (15)  6a 

U 


12  Schedule. 

bDiAHA— (1  Blackf.)  IZ;  (2  Blackf.)  18^  20, 21;  (3  Blackf.)  25, 26;  (4  BlaokL) 
28,  29,  30,  82;  (5  Blackf.)  82,  33,  85,  36;  (6  Black!)  36,  88,  89; 
(7  Blackf.)  89,  41,  48;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2,  8) 
54;  (3)  56;  (4)  5a 

Iowa— (^J  orris)  39,  41,  43;  (1  G.  Greene)  46,  48»  50;  (2  G.  Greene)  52; 
(3  G.  Greene)  54,  56. 

Kentucky— (1  Sneed)  2;  (Hardin)  3;  (I  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Litt  Sel.  Gas.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  Litt)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  0 
Litt.)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana,  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
*  85;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  & 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45:  (7,  8  & 
Mon.)  46;  (8,  9  R  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  58; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14 B.  Mon.)  58. 

LouisiAXA— (1,  2,  3  Mart.)  5;  (3,  4  Mart.)  6;  (5,  G,  7  Mart.)  12;  (8,9, 10,  11» 
12  Mart.)  13;  (1,  2  Mart.,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  5  Mart» 
N.  S.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart.,  N.  S.)  18;  (8  Mart,,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  28;  (3,  4)  23;  (5,  G)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.) 
86;  (1,2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,11, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (G  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58. 

Mauib— (1  GreenL)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(5  Greenl.)  17;  (G  Greenl.)  19;  (6,  7  Greenl.)  20;  (7,  8  Greenl.)  22;  (8,  9 
Greenl.)  23;  (10  Me.)  25;  (if)  25,  26;  (12)28;  (13)29;  (14)30,31; 
(15)  32;  (15,  IG)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59. 

MaK'/lani>— (1,  2,  .1,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  C;  (3  IL  &  J.) 
5,  6;  (4  U.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  BL 
Oh.)  17,  18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  Bl.  Ch.,  and  2,  3  G. 
&  J.)  20;  (3  BL  'Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &  J.) 
25^  (6,  7  G.  &  J.)  26;  (7  G.  &  J.)  1^8;  (8  G.  &  J.)  29;  (9  G.  &  J.)  81; 
(10  G.  &  J.)  32;  (11  G.  &  J.)  33,  35,  37;  (12  G.  &  J.)  38;  (1  Gill)  89; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6, 7  Gill)  48;  (8  GiU) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59. 

Massachusetts— (Qnincy)  1;  (1)  2;  (2,  3,  4)3;  (5,  6)  4;  (7,  8)  5;  (9, 10, 11)  6; 
(12,  13, 14)7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  15; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  20;  (11,  12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 Pick.) 
83;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met.)  85;  (2,  3  Met)  37 .  (3, 4^  6 
Met.)38;  (5,6,7Met)89;  (7,8Met)41;  (9, 10 Met.) 43;. (11, 12 Met.) 
45;  (12,  13  Met)  46;  (1,  2  Cnsh.)  48;  (3,  4  Oush.)  50;  (5  Cosh.)  51; 
(5,  6  Cash.)  52;  (6  Cnak.)  53;  (7,  8  Cash.)  54;  (9  Cosh.)  55,  57;  (16 
Cosh.)  57;  (11, 12  Oiuh.)  59. 

IIUBIOAN— (1  Dong.)  40, 41;  (2  Doug.)  43, 45, 47;  (1)  48^  51, 58;  (2)  66^ 
57;  (2,  3)  59. 


Schedule.  18 

XmnorA— (1)  6S. 

IfnnaBXPn— (Walker)  18;  (1  How.)  2^  2S,  29»  81;  (2  Hinr.)  U;  A  4  Hov.) 
M;  (4,  5  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  SmedM 
&  M.)  40;  (2,  3  Smedea  &  M.)  41;  (4,  5 Smedes  &  M.)  48;  (6, 8, 7  SmedM 
k  M.)  45;  (8,  9  Smedes  &  M.)  47;  (9,  iq  Smedes  &  M.)  48;  (U  Smedet 
ft  M.)  49;  (12,  13  Smedes  &  M.)  51;  (13,  14  Smedes  ft  M.)  68;  (23)  56^ 
67;  (24,25)67;  (25,26)69. 

MlBSOimi-Kl)  18, 14;  (2)  88;  (3)  88,  23,  86,  88;  (4)  88,  89,  81;  (5)  81. 
88;  (6)  84,  86;  (7)  87,  88;  (8)  40,  41;  (9)  48;  (9, 10)  46;  (10, 11)  47; 
(11, 12)  49;  (12)  61;  (13)  68;  (14, 15)  66;  (15, 16, 17)67;  (17, 18, 19)  69. 

Hew  Hamfshire— (1)  8;'  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88,  86,  86; 
(I)  86,  88;  (8)  88,  89,  81;  (9)  31,  38;  (10)  34;  (U)  86;  (12)  87;  (13) 
88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)  46,  47;  (19)  49;  (19,  20) 
61;  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  67;  (26,  27,  28)  69. 

Hew  JlBSKT~(Ooze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  South.)  7;  (2  Sonth.)  8; 
(1  Habt)  10;  (2  Halst.)  11;  (3  Halst.)  14;  (4  Habt)  17;  (5  Hslsi.)  18; 
(6  Halst.)  19,  80;  (1  Sax.,  7  Halst.)  81;  (1  Gr.,  1  Sax.,  7  Halst.)  88; 
(1  Sax.,  1  Gr.)  83;  (1,  2  Gr.)  86;  (2  Gr.)  87;  (3  Gr.)  88,  89;  (2  Gr.  Ch.) 
89;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  88;  (2  Harr.,  1  Gr.  Ch.) 
84;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  87;  (3  Gr.  Ch.,  1  Spencer,  3, 

4  Harr.)  88;  (1  Spencer,  3Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spencer,  3Gr. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst.  Ch.)  46;  (1  Zab.,  2  Halst.  Ch.) 
47;  (2  Zab.,  3  HaUt.  Ch.)  61;  (2,  3  Zab.)  63;  (3  Zab.,  4  Halst  Ch.)  66; 
(3 Zab.,  1  Stock.  Ch.)  67;  (4  Zab.,  1  Stock.  Ch.)  69. 

Hew  T0BK--(1,  2  Johns.  Cas.)  1;  (3  Johns.  Cas.,  1,  2  Cai  Cas.,  1,  2,  3  Cai.) 
8;  (1,2, 3  Johns.)  3;  (4,  5  Johns.)4;  (6,  7,8  Johns.)6;  (9,  10,  11  John.s) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16^  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  (>)w.)  14;  (3,  4, 

5  Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6,  7,  8  Wend.)  88;  (3  Paige)  83,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 
11  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  30;  (6,  7  Paige,  17,  18  Wend.)  31; 
(7  Paige,  19,  20  Wend.)  38;  (7,  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8  Paige)  36;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  87;  (9  Paige,  2,  3 
mil)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  Benio,  11  Paige,  1  Barb.  C^h.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  63;  (4,  6,  6)  65;  (6,  7)  57;  (7,  8,  9)  69. 

OH  Cabolcya— (1  Mart.,  1  Hayw.,  1  TayL)  1;   (2  Hayw.,  1  Conf.)  8; 
<1  Morph.)  8,  4;  (2  Mnrph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Mniph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dev.)  18^  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  88,  84;  (4  Dev., 

2  Dev.  Eq.)  85;  (4  Dev.,  2  Dev.  Eq.,  1  Dev.  ft  B.,  1  Dev.  ft  B.  Eq.)  87; 
(1,  2  Dev.  ft  Bw,  1  Dev.  ft  R  Eq.)  88,  80;  (1  Dev.  ft R  Eq.,  2  Dev.  ftR) 
81;  (3^  4  Dev.  ft  R,  2  Dev.  ft  R  Eq.)  88;  (4  Dev.  ft  B.,  2  Dev.  ft  R  Eq.) 
84;  (1  Ired.)  85;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2,  3  Ired.,  2Ired.  Eq.) 
88;(3;4Iz«d.,2,3Ired.Eq.)40;  (4,  6  Ired.,  Sired.  Eq.) 48;  (5,  6  Ired. 
1^  4  Irad.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  45;  (7, 8  Ired.,  4, 6  Ired.  Eq.) 
47;  (8),  9  Ired..  5  Ired.  Eq.)  49;  (9,  10^  11  lied.,  6  Ired.  Eq.)  61;  01 
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Ind.»  7  Irad.  Eq.)  63;  (IS;  13  Ired.,  8  Ind.  Bq.)  85;  (13  Ind.,  8  Irad. 
Eq.,  Bnsbee  L.,  Bnabee  Eq.)  67;  (BoBbee  L,,  1  Joom  L.,  Buboe  Kq.,  1 
Jones  Eq.)  69. 

OekMD  13;  (2)  16;  (3)  17;  (4)  19,  SO;  (5)  28, 24;  (6)  25,  27;  (7)  28^  80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  42;  (14,  15)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  58;  (20)  55;  (1,  2  Ohio  St)  59. 

PINK8TLVANIA— (1  Add.,  1,  2,  3  Dall.,  1,  2  Yeates)  1;  (1  Bin.,  3, 4  TesfceB)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (I,  2  Serg.  &  R.)  7;  (3,  4  Serg.  k 
B.)  8;  (5,  6  Serg.  &  R.)  9;  (7  Serg.  &  B.)  10;  (8,  9  Serg.  &  R.)  11;  (10 
Serg.  k  R.)  18;  (11,  12  Serg.  &  R.)  14;  (13  Serg.  &R.)  15;  (14,  16,  16 
Serg.  ft  R.)  16;  (17  Serg.  &  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  &  W.)  21;  (3  Rawle,  2,  3  Penr.  &  W.)  28,  24;  (4 
Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27;  (5  Rawle,  4  Watts) 
28;  (1  Whart)  29;  (1,  2  Whart.,  6  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watt8)82;  (4Whart.)88;  (8, 9 Watts, 4,  5 Whart.) 84;  (9,  lOWatts, 
6  Whart)  86;  (6  Whart.,  1,  2,  3  Watts  ft  S.)  87;  (3  Watts  ft  S.)  88; 
(3,  4,  5  Watts  ft  S.)  89;  (5,  C  Watts  ft  8,)  40;  (7,  8,  9  Watts  ft  &)  42; 
(1,  2  Pa.  St )  44;  (2,  3,  4, 5)  45;  (5,  6,  7)  47;  (7,  8, 9, 10)  49;  (10^  11, 12) 
51;  (13, 14, 15)  58;  (16, 17, 18)  55;  (18, 19,  20)  57;  (20, 21)  59;  (22)  6a 

Rhode  Islani>— (1)  19, 86, 51,  58;  (2)  55,  57,  60. 

Sooth  Carolina— (1,  2  Bay,  1  Desan.  Eq.)  1;  (2  Desao.  Eq.,  1  Brer.)  2; 
(2  Brev.)  8;  (3  Desan.  Eq.,  2  Brev.)  4;  (3  Desan.  Eq.,  3  Brey)  5; 
(4  Desan.  Eq.,  3  Brev.)  6;  (1  Nott  ft  M.)  9;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,2  Mill)  12;  (2McOord)18;  (1  Harp.  Eq.)  14;  (3  McCord)  15;  (1,  2 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2Bai, 
1  Bai  Eq.)  21;  (2  BaL,  1  Bal  Eq.,  1  Rich.  Eq.)  28;  (1  Rich.  Eq.)  24; 
(1  HiU,  1  Hill  Ch.)  26;  (2  Hill,  1, 2  Hill  Ch.)  27;  (2  Hill  Ch.)  29;  (3  Hill, 

1  Riley,  1  Riley  Ch.,  2  Hill  Ch.)  80;  (Dndley)  81;  (Bice)  88;  (Cheves) 
84;  (1  McMnll.)  86;  (1  McMnlL  Eq.,  2  McMulL)  87;  (2  McMulL,  I 
Spears  Eq.)  89;  (1  Spears,  1  Spears  Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.) 

2  Spears)  42;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq,,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  6  Strob.,  4  Rich.,  4  Strob.  Eq.)  58; 
(3,  4  Rich.  Eq.,  4^  6,  6  Rich.)  55;  (4  Rich.  Eq.,  5  Rich.)  57;  (5,  6  Ridi. 
Eq.,  6  Rich.)  60. 

Tenkessee— (1  Overt)  8;  (1  Cooke,  2  Overt)  5;  (3»  4^  6  Hay.)  9;  (Peek)  14; 
(M.  ft  Y.  17;  (1,  2,  3  Yerg.)  24;  (4,  5  Yerg.)  26;  (6^  7  Yerg.)  27; 
8  Yerg.)  29;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Hnmph.) 
84;  (2  Hnmph.)  86,  87;  (3  Hnmph.)  89;  (4  Hnmph.)  40;  (5  Hnmph.) 
42;  (6  Hnmph.)  44;  (7  Hnmph.)  46;  (8  Hnmph.)  47;  (8, 9  Hnmph.)  49; 
(9,  10  Hnmph.)  51;  (10,  11  Hnmph.)  58;  (1  Swan)  65, 67;  (2 Swan)  68; 
(1  Sneed)  60. 

XEZAa— (1)46;  (2)47;  (3)49;  (4,5)51;  (5,6)55;  (6)66;  (7»8^W68; 
(9,  10,  11)  60. 

VebmohiMI  N.  Chip.,  I  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  e»  12; 
(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  28;  (4> 
28,24;  (5)26;  (6)27;  (7)29;  (8)80;  (9)  81;  (10)  88;  (11)  84;  (12)86| 
(13)87;  (14)89;  (15)40;  (16,  17)  42;  (17,  18)44;  (18, 10)46;  (19)47| 
(20)  49;  (20,  21)60;  (21,  22)52;  (22,  23)64;  (23)66;  (24^  20  68s  (A 

96)  6a 


SCHXDULI.  15 

1,  2  WadL,  1,  8  CU)  I;  A  4^  6  CUQ  t)  (1«  fl  Bm.  ft  ]f.» 
•€U)8;  (4 Hon.  ft IL,  1  Mnnl)  4;  (1  Vil  Om.»  %  t Maiil)6)  (4  Miml) 
e;  (« Mmil) 7;  (61fa]iL)8;  (10ilm.)9s  pBHid.)10;  9BMid.)14} 
A4^BHid.)15;(6BHid.)16;  (6  Band.)  18;  (lLflJ|^)19;  (2Ld8)i)8is 
KLdflMtt;  A4L0i«)i)84;  (4Ld8|i)86;  (5Lai(^)87;  (6Ui^)88| 
(7La^)8(h  (8Laig^)8l;  (9Lflig)i)88;  (10Ld|^)84;  (llLdc^)86; 
Pl,  12  Ugh)  87;  (1  Bob.)  89, 40;  (2  Bob.)  40;  (1  Gntt)  48;  (2antt) 
44;  (SGniU.)46;  (4Gi«tt)47;  (4^  6  Gntt)  6(h  (5b«0ntt)88| 
(70fBtt)64;  a80ntt)66;  (9antt)68;  A10antt)6a 
Wnoommr— (1  Fin.)  89,  40^  48»  44;  (2  Pin.,  1  Ghnd.)  88;  A  S  Yin..  1^  > 
Ghnd.)  64|  (8  Fin.)  88;  (1,  q  Oa 
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Chandler T.  TUtoB Afl||iiKi^liilraMilii..lO  TezM IM 

GhfltoB T.  waited. Powerf 2WliooiMia.....  SOS 
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ColemHi T. Fobiik StoL  </  yhritartgwi. . .22 Penn.  gtirte,.>>    75 

CommoBweelfli  T.  Bkto JT^vli^pflMeiL 22  Pmn.  Mule.. .  •    78 
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CooBs  T.  Benlok Frntmrwhip llTezae SSO 
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Chawted T.  WQUeaM. Er^lgkt IBnaed. 148 

ihrndBgham  T.  Smfdu Plndkig  and  pm... 10  QnMm 888 
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DdiiridMii T.  lilte OotmdenUkm SSFMLStete....    81 

BeMrmmi  T.  BlaeUNm Beplam 1  BoMd 100 

l>eTariT.BiMi Smvt^tkip lOOmfetaa 331 

DiU  T.  Shahaa. MmUJhe 25  AUbuna 540 

DotyT.  Wildar Auetiomem ISDlmais 756 

Dowdy  T.  Commmiwatltti Jmfomijwron SGntten 81« 

DnuniigM  T.  Fhilpot. Pmtmenkip laOoorgia 738 

Dnggins  T.  Watooo Cbffiifawi. 15ArkuiflM 560 

IhutouiT.  Slowarl^ Rsinami  odMJR'ri.. 25  Alabama 527 

Doimiffii  and  Wife  T.  HaitweQ  .  V«dirnwiifi OTaxaa 176 

DannT.Oneal Aooumm 1  Sneed 140 

Erie  T.  Sohwingle ITi^Aaoayii 22  Penn.  State  ...     87 

EsteeT.  Browning Ib'fvaad  <KfMia're..ll  Texaa 238 

Ex  parte  Pefryman Edaie§  qf  deeedml9 .  .25  Alabama 494 

Ex  parte  VandemBiaMn  ft  ^WU^.BtUa  qfrewiem f^  Ricbaidaon's  Eq.  102 


Finley  T.  Garotben Ei^n md  admki^n. .  9Tezaa 179 

Fitq^enld  T.  Gcrbam SaUt 40alifomia 616 

Qalfa  Exeeator  T.  Swain 8mb9eriptkm. 90xattan 311 

Oardiner  T.  Tiadale. Dtdicatkm 2  WiMMmnn. . . . .  407 

Ganllagber  T.  Caldwell JudgmtnU 22  Penn.  State...    86 

Gentry  ▼.  Gentry Co4enancy 1  Sneed. 137 

Gentry  y.  Owen .Chtardian  and  ward. .  14  Arkanaaa. 549 

^ti"=*«^'^'^|6e4?7S^t«^^---* 272 

°**&"il  J^JilK*  *^(/-««*^fi»^..Wini«ri. 773 

Gray  v.  GilliUn iFormar  recovery,  •  •  •  .15  Blinoia 761 

Harriaon  y.  State. Murder, 24  Alabama 450 

Healy  v.  Bateman EaDempiiona. 2  Rhode  laUnd. .  94 

'German  V.  Martinean Agency 1  Wisoonsin 368 

Hidden  ▼.  Cozzena Stai.qfUmUaUonB...  2  Rhode  laland. .  93 

Higgins  Y.  Johnson Warraniif 14  Arkanaaa 544 

Hodge  Y.  Manley. Aeoount 25  Vermont 258 

Hoyt  Y.Smith DiBCOvery. 23  Connectioat . . .  632 

Hunt  Y.  Tamer TrespasBiotrytUU..  9Texaa 167 

Hntchu-onv.W jje^gT^^f    1  Wi«<-uhi.....  381 

Hutchinaon  y.  Perley EjeetmeiU 4  CalifomU 578 

Innis  ^.  Steamer  Senator ColUtknu 4Galifomia 577 

Jackson  Y.  Rutland  eto.B.B.  Go  JSoiZroodf 25  Vermont 246 

Jenkins  T.  Motlow BaUmenis 1  Sneed 154 

Johnson's  Ez^x y.  Jennings'Adm'r  Jfoney  had  and  redd,  10  Grattan.  ..••••  823 

K-PT.8«d««» J64Sr^^I,.(   2Wbo«««n 4M 

King  T.  Woodruff. Xondlord ami feiuatf. 28 Conaastioat...  626 

liuigdonY.  r^*^yim» dmdtmaUon 25  Vermont 

Lang's  Heira  T.  Waring PaHiMrMp 25  Alabama 
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MaUet  T.  Smtth ^ LeQoam eBidhardacMi'bBq.  107 

liaoTiUa  T.  G«7 LcaMord  omi  teiMKd.  1  WiMoomn 870 

Mmob  T.  Vanee Jbseiitfoiw 1  Snaad. 144 

Hatihey  T.  Oally Neg.huinma^ ....  4Califoniia 596 

Uaiixy  ▼.  Colemaii Ettoppel 24  Alabama 478 

McDonald  T.  I^glaatoo.... Partnership. 26  Vennont 303 

Melton  Y.  Waikina Parol  evidence 24  Alabama 481 

MethTiiiT.  Methvln AUnumy 15  0«orgia. 664 

MHkr  Y.  Thatoher TrvtU ami trmdeee  . .  9Texaa 172 

Moore  Y.Anden Vemior  and  vendee, . ,  14  Arkunaai.. . , . .  661 

MoQta  T.Clay Slander 24  Alabama 461 

Moi^jr.^]ag|oBlMuaiid|^^^2owiie^ 6  Eichardwm'a  L.  123 

Ndaon  Y.  lYvnon. Eeidenee 24  Alabama 442 

NicfaobY.  CStyof  Bridgepoit....Coaitite<MiiaIlaw....23C^^  636 

O^eOl  Y.  Hendeiwni Marriedwomen 16  Arkanaaa 668 

PtorceY.  State JhrnkOe 1  Sneed 136 

•""^^STTKataT*"  "*}*»««««-. IBinmota 769 

People  Y.  Colaman Taxation. 4Galifoniia. 681 

People  Y.  Oilmore Murder 4  California. C29 

Peiryman,  Ez  parte Ettatee  o/  deoedenie.  ,25  Alabama 494 

Peny's  Appeal Mortgagee. 22  Penn.  State... .     63 

Peterson  Y.  Taylor £hidence 15  Georgia 705 

Pittsburgh  Y.  Grier Wharves 22  Penn.  State  ...     G5 

Pledger  y.  Ellerbe Douter. 6  Richardson's  L.  123 

Plume  Y.  Seward EjectmenL 4  Califomia 599 

Pollock  Y.  Gilbert It^undione 16  Georgia. 732 

Prater  y.  Miller. .« ..FoH)earanee 26  Alabama 621 

Pratt  Y.  Phillips. Exeeutiona 1  Sneed. 162 

Pritchard  ▼.  HoweU 8tai.ofUmaaiion$...  1  Wisconsin 363 


Raney  y.  McRae Judgments 14  Georgia 660 

^J^^o^f^'o^cSSSL"!^'-'*^ ^8--» ^« 

Reynolds  Y.  Wilson Estates  qf  deoedenU,A61Um(dM 753 

^*'*S^J^'(J?™"'*^*^t^«^«>«^ 26V«rmont 283 

Riley  Y.  Griffin Boundaries 16  Georgia 726 

Robertson  Y.  Smith Contracts. 11  Texas 284 

Robinson  y,  Hntohinsoa Undue  n^uenee 26  Vermont •  298 

RoyallY.  Lessee  of  Lisle Adverse  jmif tiioii. . .  15  Georgia 712 

RnizY.  Norton Sales. 4Califomia 618 

Rntherfoid  Y.  Jones Partition UGeorgia 656 


Behulti  Y.  Sohnlti WOU lOGrattan 335 

BoottY.Myatt Cfuaramt^ 24  Alabama 485 


20  Oabbs  Bepobtbd, 
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Shields T.  ToQga. ITegligmm 16GMgU. 6M 

ShnttlMworUi  T.  Hofl^. It^ame^ 6  BiohMdioii'i  L.  l» 
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Smith T. Sniith. AiIm 2lP«nii. Stet*...    SI 

^**^2SJ:  ""^  "^  •*}!«*«« 26A]*Ua» SOS 

Spregae ▼. Biioheid iVoeaif. 1  Wieoonilii.....  S9S 

Staples  ▼.  Bradley Parmon^ 23  0oimeotioiit....  690 

State  V.  Haiard IndktmmU..^ 2 Bhode  Uaiid. . '  0$ 

State  y.  Goodman XAel. 6  BichardaoQ'k  L»  Itt 

State T.Morey Lareenf 2Wiaoaiisin 4S0 

Stein  y.Barden Wateromnu 24  Alabama 45S 

Stoaghton  ▼.  Swan Neg,  JMhrnmrnU . . . .  4Califoniia. 006 

Strasburg  B.  B.  ¥•  Rohtenuwht..^tK&ier^pCiM 21  Penn.  State  ...    40 

Tarletonv.  Johnson .JudgmenU. 25  Alabama 615 

Tate  ▼.  Shakelfoid*s  AdmV Ptanitii^  and  prae...  24  Alabama 48S 

Taylor  ▼.  Brown ConatahUi 4Galifomia 604 

Taylor  T.  Hargoos Hcmeaiead ••  40alifoinia. 606 

Taylor  ▼.  Sntton New  trial 15  Georgia 682 

TinneoT.  Mebane 8taL  of  UnUkOiom.^. 10  T^imb 205 
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Vsndeismisasnft  WUe^EzparteJfittiQ/'renew. 5Biehardson'sEq.  102 

Walkerv.  Forbes Omaranty. 25Alabama 496 
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Walling  T.  Kinnard Vendor  ami  MMdas..  10  Texas 216 

Ware  T.  Gartledge Slander 24  Alabama 489 

Ware  ▼.  Cowles Sstoppei 24  Alabama 482 
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Welton  and  Wife  Y.Adams  It  Go  jCo«I  notes. 4  Gslif omia- . . . .  579 

White  Y.  Twitohell....^ Treepaae 25  Vermont 294 

Williams  Y.  Fiehl FmaXdecree$ 2Wisoonsin 426 

Wilson  Y.  Grsen. SmretgMp 25  Vennont 279 

Winana  Y.  Ghris^r- BQedmrni 4Galifoniia. 597 

Wright  Y.Hays Alamiommad^ 10  Tens. 

Wiii^  T.  HUks. .IijpiifcwiMy.,, 15 
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SXBASBUBG  RaILBOAD  Co.  V.  EOHTEBNAOHT. 

Vwamaa^  fo  BKmai  Bmmra  OsLZQAnoar,  mvl  nol  only  ba  madt  tiH  1ml 
mwfc  be  ■ipiwriy  or  impUadly  Moepfetd  bj,  the  party  for  wboee  benefit 
ttwaemeeat. 

ChHmuot  m  vov  Obbasbd  bt  Smiiira Faisb  Aainoraiio Taki Cbbtadt 
Aaugan  oit  Stock  in  *  eofpomtioiiy  if  it  ahoold  eflerwerds  be  inoorpo- 
nted  with  certain  pciTQegee.  Ibe  tnywmtlntt  le  no  moie  than  a  naked 
eipreMJon  of  intuition,  and  la  without  any  aoAolaBt  eooaideration. 

■qiirsr  will  hot  EaioBai  OomRAor  «o  Takb  Siook  in  a  eompaay  to  be 
afterwaida  inoorporated     The  leoMdy  at  law  la  full,  adeqnate  and 


Bnxi  in  equity  for  the  speoiflo  peff onnenee  of  the  f oUowing, 
rigBed  by  the  defendant,  with  others:  '*  We»  the  undersigned, 
agree  to  take  the  number  of  diares  of  the  oapital  stook  of  the 
Btrasbuxg  Bailroad  Oompany  set  opposite  to  our  respeotiTe 
samee,  the  price  per  share  to  be  one  hundred  dollars,  proTided 
Ihere  can  be  a  charter  obtained  at  the  next  ensuing  session  of  the 
legislature  of  Pennsy iTania  granting  said  oompany  to  terminate 
said  road  at  the  east  end  of  the  borough  of  Strasburg,  and  coU'* 
neeting  wiih  the  state  road  at  or  near  Lemon  Place;  granting 
also  the  said  oompany  to  do  all  the  business  connected  with  the 
road,  such  as  forwarding  and  receiTing  produce  of  all  kinds, 
eosi,  lumber,  and  all  other  commodities  as  are  transpoirlaUe  ofer 
other  railroads.''    The  bill  was  dismissed. 

Ahebian,  for  the  company. 
AxnI,  oofilra. 


AikDao.  Toil. 


so  Stbasbubg  £.  B.  Co.  v.  Eghtebnagut.      [Penn. 

By  Court,  Black,  C.  J.  Before  the  Strasbiirg  Bailroad  Com- 
pany was  incorporated,  the  defendant  and  others  signed  a  paper 
agreeing  that  if  it  should  be  incorporated  with  certain  priyileges^ 
they  would  subscribe  the  number  of  shares  set  opposite  to  their 
respective  names.  The  charter  was  obtained,  and  the  defendant 
refused  to  take  the  stock.  Whereupon  the  company  brought 
this  bill  in  equity  to  enforce  specific  performance  of  the  contract. 

A  contract  can  not  be  made  by  one  person  alone.  It  takes  two 
to  make  a  bargain.  Before  a  promise  becomes  a  binding  obli- 
gation, it  must  not  only  be  made  to,  but  must  be  expressly  or 
impliedly  accepted  by,  the  party  for  whose  benefit  it  was  meant. 
The  paper  before  us  is  no  more  than  a  naked  expression  of  the 
subscriber's  intention  to  purchase  certain  shares  in  the  capital 
stock  of  a  company  which  it  was  expected  would  be  incorporated 
by  the  legislature.  Besides,  it  is  without  any  sufficient  consid- 
eration. It  is  not  pretended,  and  can  not  be  made  out  from  the 
paper,  that  the  agreement  of  the  defendant  was  the  motive  of 
the  others  for  taking  stock.  It  is  well  settled,  that  procuring 
legislation  of  any  kind  is  not  a  consideration  which  will  support 
even  a  direct  promise  to  pay  a  fair  compensation  for  the  labor  of 
the  promisee  about  such  a  business. 

Again:  if  there  was  a  binding  engagement,  it  was  not  made 
with  the  railroad  company,  which  did  not  exist  at  the  time. 

But  supposing  this  to  have  been  a  valid  contract,  to  which 
the  plaintiff  was  a  party,  and  based  upon  good  consideration,  a 
Ull  in  equity  is  not  the  mode  of  enforcing  it;  the  remedy  at 
law  for  its  violation  being  full,  complete,  and  adequate. 

Decree  affirmed. 

SuBBcaniEB's  LiAsiLiTr  on  BuBSOBiFnoN  TO  Stock  of  OoRPoaAnoir.— 
One  who  ngni  a  m«re  aalMoriptiozi,  bat  nothing  more,  agreeing  to  take  m 
Bomber  of  ehares  in  a  oorpor&tion  to  be  formed,  is  not  liable  thereon  after  the 
formation  of  the  oompany:  Bee  Pmuneula  ^y  ▼.  Duncan^  28  Mich.  152,  pet 
Campbell,  J.,  dissenting;  Hedge  ds  Horn's  Appeal,  63  Pa.  St.  279;  McOimrm 
T.  Peopk^e  Freight  Co,,  90  Id.  271,  all  citing  or  referring  to  the  principal  caee 
on  this  point;  but  where  a  snbsoription  positively  promises  to  pay  a  certain 
snm  of  money  to  aooomplish  a  specified  object,  it  ii  binding:  Shober^e  AdnCn 
V.  LcmcobUt  Co.  Park  Ass,,  08  Id.  431,  distinguishing  the  principal  case,  and 
following  Edinboro*  Aeademy  v.  Robinson,  37  Id.  210;  and  an  action  at  law  was 
sustained  after  incorporation  of  a  oompany,  on  a  subscription  made  before,  in 
Steamship  Co.  v.  Murphy,  6  Phila.  2^,  in  which  it  is  said  that  in  the  prin- 
oipal  case,  although  the  doctrine  that  such  subscription  is  not  binding  is  un- 
oquirocally  affirmed,  yet  the  decision  in  ultimately  placed  ap<m  the  ground 
that  the  remedy  at  law  was  full,  adequate,  and  complete.  Sharawood*  P.  J.» 
bers  also  considered  that  the  principal  case  was  not  followed  In  EdkAonf 
Aoademg,  wnpra;  but  see  the  distinction  mad)  between  the  oases  in  8k6bm*9 
Admits  T.  Lancaster  Co,  Park  Ass.,  st^ra.    Subscribers  to  tho  stock  of  oor* 


185>.  j  Smith  v.  Smith.  61 

poimtioQS  mn  hald  tubla  in  IniUme  ▼.  FrtmJ^wi  Bridge  Oo^  5  Am.  I>m. 
638;  Oo^ien  tic  Turmpaoe  Road  t.  HwrUn,  6  Id.  273;  ChuUr  OUm  Ox  t. 
J>ewe^,  8  Id.  128;  Stlnta  tie.  B.  B.  t.  Tipion,  39  Id.  344;  and  Ma  note  to 
FnmkliM  Qlam  Co.  ▼.  AUaoaandtr,  9  Id.  96. 

The  principal  cask  ib  also  citu>  in  SmaUi$  Appeal,  99  Pa.  St.  312,  to 
the  point  that  care  should  be  taken  that  there  be  no  onnecessary  encroach- 
ment by  courta  of  equity  on  the  prcrince  of  courts  of  common  law;  and  io 
TojUsoU  ▼.  Pine  Grove^  I  Flipp.  149.  it  is  referred  to  on  the  proposition  that 
promoters  and  launchers  of  a  company  can  not  bind  it  in  any  way»  although 
all  are  shareholders. 


Smith  v.  Smith. 

[21  PsniBTLTAiaA  9TATB,  3G7.] 
VOTOKE^  IkTSNTIOX   AT   TiMB   OP    PuRCHASK  NOT   TO    PaT    fOB  OoODfl,   and 

his  knowledge  of  hia  insolvency,  which  he  does  not  communicate  to  the 
Tendor,  do  not  make  the  purchase  fraudulent,  and  the  sale  can  not  be 
avoided  after  the  delivery  of  the  goods. 
Bau  abd  Dklivkbt  of  Goods  mat  bb  Ebtablobbd  by  the  deposition, 
with  the  bill  of  goods  annexed,  of  one  who  was  employed  in  the  vendors' 
•tore  at  the  time  of  the  purchase^  and  who  went  to  the  vendee's  store 
with  the  bill  and  identified  a  portion  of  the  goods.  The  vendors'  book 
of  original  entries  need  not  be  prodnoed. 

TuaPAflB  bj  Smithy  Mniphj  ft  Go.  against  David  Smith,  for 
lerying  a&d  selling,  as  sheriff,  certain  goods  onder  executions 
against  one  Snodgrass.  It  appears  that  the  goods  had  been 
porehased  of  the  plaintiffs  by  Snodgrass,  vho  gSTe  his  note  for 
the  amount^  and  that  the  goods  had  been  forwarded  to  and  pat 
in  Snodgrass*  store.  A  short  time  after  the  porohase  Snodgrass 
eonfessed  certain  judgments,  under  which  exeoations  were  issned, 
and  the  goods  sold  l^  the  defendant;  bat  before  the  sale,  the 
latter  was  notified  by  tbe  plaintiflb  that  they  claimed  the  goods, 
since  the  porohase  by  Snodgrass  was  f  raadolent,  and  Tested  no 
title  in  him«  Sereral  depositions  relating  to  Snodgrass'  oironm- 
stances,  his  porohases  with  other  persons,  and  his  declarations 
concerning  these  matters,  dazing  several  months  before  the  sale 
in  question,  were  offered  in  evidence  by  the  plaintifb  and  re- 
ceived under  objection.  The  deposition  of  one  Albright,  with  a 
bill  of  the  goods  annexed,  to  the  effect  that  he  was  employed  in 
the  plaintiffs'  store  at  the  time  of  the  purchase  by  Snodgrass, 
and  that  he  went  to  the  store  of  the  latter  before  the  sheriff's 
sale,  with  a  bill  of  the  goods,  and  identified  a  portion  of  fhem 
as  being  in  the  custody  of  the  sheriff,  was  also  introduced  in 
evidence  by  the  plaintiffs,  the  defendant  objecting  to  its  admis- 
sion to  establish  a  sale  and  delivery  of  the  goods,  the  plaintiffs' 
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book  of  original  enizies  being  proper  evidenoe  for  that  pnrpoae. 
Error  was  assigned  to  the  admission  of  these  depositiona^  and 
to  the  charge  of  the  oonrt,  whioh  ia  given  in  the  opinion. 

ChMagher,  for  the  plaintiff  in  error. 
MiBer,  conira. 

Bj  Oonrt,  Lowaii»  J.  The  nuun  question  of  this  oanse  ia 
raised  by  an  objection  to  the  charge  of  the  court,  dedaiing  in 
sabstanoe  that  a  purchase  of  goods  Tests  a  Yoidable  title  in  the 
Tendee  if  at  the  time  of  the  purchase  he  knew  and  did  not  reveal 
the  fact  that  he  was  unable  to  pay,  and  intended  not  to  do  it, 
even  though  he  made  use  of  no  deceptiye  assertions  or  false  and 
jfrandulent  representations  to  induce  the  sale. 

This  would  seem  to  have  been  the  opinion  of  several  judges, 
*though  not  always  clearly  appearing:  Bristol  v.  TRbmors,  1  Banu 
A  Cress.  614;  S.  0.,  8  Eng.  Com.  L.  218;  Ferguson  v.  Oarring^ 
4on^  9  Barn.  &  Cress.  69;  S.  C,  17  Eng.  Com.  L.  87;  Thompson 
T.  Ro9e^  16  Conn.  71  [41  Am.  Dec.  121];  Load  v.  Chreen^  16  Mee. 
;fc  W.  216.  Our  own  case  of  MaokMey  v.  MoOregor,  8  Whart. 
869  [31  Am.  Dec.  622],  would  seem  to  be  more  important;  but 
its  influence  for  this  case  may  be  overestimated  if  we  do  not  read 
it  with  reference  to  the  extraordinary  character  of  the  cause, 
and  to  the  fact  that  this  question  was  not  ndsed  on  the  bill  of 
exceptions.  No  question  arose  on  the  charge  of  the  court  or  the 
sufficiency  of  the  evidence,  for  the  case  was  submitted  without 
a  charge. 

On  the  other  hand,  the  contrary  doctrine  is  implied  in  nearly 
all  the  cases  on  this  subject,  and  is  directly  declared  in  some  of 
them:  PoweU  v.  Bradlee,  9  Oill  &  J.  220;  see  6  U.  S.  Dig.  29; 
Noble  V.  Adams,  7  Taunt.  69;  Cross  v.  Peters,  1  Oreenl.  876  [10 
Am.  Deo.  78];  see  Oonyers  v.  Ennis,  2  Mason,  240;  Ibster  v. 
Charles,  7  Bing.  106;  S.  C.  20  Eng.  Com.  L.  66.  The  very 
question  is  raised,  discussed,  and  thus  decided  in  the  case  of 
Cross  V.  Peters,  supra.  But  it  seems  still  to  be  fairly  oi>en 
here  to  be  decided  according  to  its  proper  analogies  and  prin* 
ciples. 

And  here,  at  the  outset,  we  may  reject  as  only  apparent  anal- 
ogies some  classes  of  cases  that  are  distinguishable  from,  the  one 
under  consideration.  We  reject  the  strictness  required  in  the 
evidence  of  fraudulent  intent  in  the  criminal  offense  of  false 
pretenses:  because  a  man  is  chargeable  civilly  but  not  crimi« 
nally  for  the  fraud  of  his  agent,  and  also  for  the  legitimate  con- 
sequences of  a  dishonest  representation,  whether  he  intended  tm 
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ifffraud  or  not:  2Vyon  t.  Whilmarsh,  1  Met  1  [35  Am.  Deo.  839]; 
PoOiUl  ▼.  Waiier,  3  Barn.  &  Adol.  114;  WhUe  r.  Oarden,  5  Eng. 
L.  &  Eq.  379;  Bokee  y.  WaUeer,  14  Pa.  St.  142.  We  reject  the 
principle  that  contracts  will  not  be  spedfioall j  enforced  where 
it  would  be  nnoonacionable  to  ask  it;  for  this  is  confined  to  ex- 
•oatoxy  contracts.  We  reject  those  moral  and  l^gal  doctrines 
which  require  the  strictest  honesty  in  all  dealings  where  one 
party  stands  in  a  relation  of  special  influence  or  confidence  to- 
ward the  other;  for  between  buyer  and  seUer  the  law  recognises 
no  such  relation. 

Seduced  to  its  fewest  words,  ihe  instruction  is,  that  an  inten- 
tion not  to  pay,  and  conscious  and  unreyealed  insolyency,  mako 
a  purchase  fraudulent,  legally  as  well  as  morally.    Is  it  so  ? 

An  intention  not  to  pay  is  dishonest,  but  it  is  not  fraudulent: 
Bobert9on  y.  Bobertaon^  9  Watts,  84;  Lupin  t.  Marie,  6  Wend. 
81  [21  Am.  Dec  256].  The  law  provides  an  action  on  the  con- 
tract  as  the  remedy  for  just  such  dishonesty.  And  it  is  no  more 
fraudulent  to  have  such  an  intention  at  the  time  of  the  purchase 
than  at  the  time  when  payment  ought  to  be  made.  Such  inten- 
tion by  itself  is  disregarded  hj  the  law,  for  it  can  be  set  aside 
by  the  usual  contract  remedies. 

Nor  does  insolrency  make  a  sale  ToidaUe  siter  deliTcry: 
Liqrin  t.  Marie,  6  Wend.  81  [21  Am.  Dec.  256];  Oomiyen  y. 
Aftif ,  2  Mason,  240.  If  such  were  the  law,  there  is  no  oalcu* 
latiDg  the  suspicions  and  disputes  which  it  would  nourish.  If 
it  were  so,  the  law  of  stoppage  in  iraneiiu  would  be  effectually 
abolished  by  one  of  a  much  more  sweeping  character.  Nor  does 
insolvency,  combined  with  an  intention  not  to  pay;  for  it  is  no 
more  fraudulent  in  an  insolvent  than  in  a  perfectly  solvent 
man  to  have  such  an  intention. 

The  buyer's  knowledge  of  his  insolvency  would  be  quite  as 
dangerous  a  test  of  fraud;  for  it  might  always  be  inferred  from 
the  fact  of  insolvency,  and  from  the  presumption  that  every 
man  is  acquainted  with  his  own  aflSEurs.  If  the  fact  of  buying 
implies  an  assertion  of  solvency,  then  every  contract  by  a  man 
in  failing  droumstances  can  be  made  fraudulent,  for  to  this  im- 
plied assertion  a  jury  might  add  the  inference  that  he  had 
either  investigated  his  affairs,  and  knew  his  insolvency,  or  had 
not,  and  knew  his  ignorance;  and  then  might  follow,  just 
as  logically,  the  inference  of  intention  not  to  pay:  Bokee  v. 
Walker,  14  Pa.  St  142.  Thus  all  the  elements  of  fraud  con- 
tained in  the  proposition  under  consideration  may  be  inferred 
from  the  mare  fact  of  a  subsequent  failure,  and  the  contract  is 
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BToided  for  a  constructive  rather  than  an  actoal  fraud.  If  thia 
were  law,  it  would  soon  sweep  away  all  the  law  of  contracts  as 
to  persons  failings,  and  a  new  law  of  frauds  would  take  its  place. 
On  every  failure  we  should  have  a  general  scramble  among  ven- 
dors to  get  back  their  goods,  and  suits  without  number  to 
establish  their  right  by  convicting  the  buyer  of  fraud.  A.s  to 
the  fact  of  his  not  revealing  his  insolvency,  some  of  the  above 
considerations  tend  to  answer  it,  and  it  is  completely  set  aside 
by  the  principle  that  no  man  is  under  a  legal  obligation  to  make 
known  his  circumstances  when  he  is  buying  goods,  and  no  wise 
dealer  would  rely  upon  such  representations  as  a  general  rule. 

We  do  not  forget  the  maxim,  Apices  juris  non  sunt  jura^  and 
think  we  do  not  strain  the  proposition  in  question  by  this  anal* 
ysis  of  it.  Insolvency  is  a  state  of  one's  affairs,  and  the  con- 
sciousness of  it  and  the  intention  not  to  pay  are  states  of  the 
mind,  and  if  these  constitute  fraud,  then  it  may  be  made  out 
without  proof  of  a  single  overt  fraudulent  act.  And  if  none  of 
its  elements  consist  of  an  overt  act,  then  the  law  requires  no 
evidence  of  an  overt  act  to  establish  it.  / 

We  may  get  a  perfectly  clear  view  of  this  case  by  so  defining 
the  question  as  to  avoid  the  danger  of  an  irrelevant  conclusion. 
Where  must  we  look  for  the  fraud  ?  Not  in  the  buyer's  inten- 
tion merely.  It  must  be  a  fraud  upon  the  vendor;  that  is,  a 
fraud  acted  out.  We  are  seeking  to  avoid  a  contract  because  it 
was  induced  by  fraud;  that  is,  because  there  was  some  fraudu- 
lent act  leading  to  it.  The  veiy  statement  of  the  propositioii 
excludes  the  act  of  purchase  from  being  an  element  in  the  fraud- 
ulent conduct,  and  makes  it  a  consequence  of  it.  What,  then, 
is  left  but  the  dishonest  intention  and  the  concealed  insolvency  f 
And  surely,  these  did  not  induce  the  vendor  to  sell  his  goods. 
The  error  in  the  other  view  is  in  making  the  purchase  a  part  of 
the  fraud,  instead  of  the  object  and  consequence  of  it. 

All  the  books  concur  in  placing  the  avoidance  of  the  contract 
on  the  ground  of  actual  fraud  practiced  in  procuring  it.  And 
as  between  persons  standing  upon  an  equal  footing,  and  holding 
as  to  each  other  no  relation  of  influence  or  trust,  all  authorities, 
when  they  speak  clearly  on  the  subject,  regard  it  as  essential  to 
actual  fraud  that  the  intent  to  mislead  should  be  acted  out  by 
false  representations,  contrivances,  or  artifices,  or  by  conduct 
which  reasonably  involves  a  false  representation. 

The  rule  is  proved  by  the  exceptional  cases,  where  special 
confidence  is  reposed  and  infiuence  presumed.  Here  the  law 
interferes,  though  there  be  no  actual  fraud.    But  where  people 
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stand  on  an  equality,  the  law  does  not  indulge  them  in  reposing 
such  special  trust,  bj  helping  them  out  of  a  difBicultj  against 
which  they  took  no  pains  to  guard  themselves.  It  enforces 
their  contracts,  not  their  expectations.  It  does  not  hinder 
people  from  making  foolish  bargains,  though  it  does  protect 
them  against  positiye  deceit.  The  state  might,  in  this  matter^ 
enlarge  its  jurisdiction;  but  its  protection  is  never  extended 
without  contracting  the  limits  of  individual  liberty. 

Without  extending  the  discussion  on  this  question,  we  may  say 
that  the  rule  is  the  same  here  as  in  the  case  of  a  disappointment 
in  the  quality  of  the  goods  sold:  McFarland  v.  Newman,  9  Watts, 
66;  Comeliiuf  v.  MoUoy,  7  Pa.  St.  297;  Sivaiey  v.  Herr,  11  Id. 
279;  also  Carson  v.  BaiUie,  19  Id.  375  [57  Am.  Dec.  659]; 
Welherm  v.  Neilaon,  20  Id.  448  [59  Am.  Dec.  741],  lately  decided; 
of  a  false  representation  of  the  character  of  another:  Bokee  v. 
Walker^  14  Id.  141 ;  Boyd  v.  Browne,  6  Id.  316 ;  or  of  any  other  false 
representation  to  induce  a  contract:  Harris  v.  Smilh,  3  Serg.  A 
R.  20;  Goepp's  Appeal,  15  Pa.  St  428. 

The  right  of  reclamation  after  delivery  exists  only  where  an 
action  of  deceit  would  lie.  As  a  man  cheated  out  of  his  money 
may  sue  in  asftumpeii  or  deceit;  so  one  cheated  out  of  personal 
property  may  sue  in  trover  or  replevin  or  deceit.  The  injuries 
and  the  remedies  correspond  in  substance.  But  there  must  have 
been  actual  artifice,  intended  and  fitted  to  deceive,  before  a  man 
can  claim  that  he  has  been  defrauded.  We  do  not  see  how  tres- 
pass can  lie  against  the  sherifiT,  seeing  that  at  the  time  of  the  levy 
the  vendee  had  the  possession,  and  a  title  voidable  but  not 
avoided. 

There  is  a  general  error  assigned  to  the  admission  of  soma 
half-dozen  depositions,  and  we  can  regard  it  as  an  objection 
only  to  their  general  drift,  which  relates  to  the  vendee's  oircum« 
«tances  and  dealings,  and  his  own  declarations  about  them  dur* 
ing  about  six  months  before  the  sale  in  question.  We  do  not 
discover  that  there  was  any  error  in  receiving  them.  They  pre- 
sent no  facts  by  which  the  seller  could  be  misled;  and  their  only 
value  consists  in  the  light  they  cast  upon  the  general  intentions 
of  the  buyer,  and  in  thereby  aiding  in  judging  of  the  fraudulent 
character  of  the  acts  by  which  the  seller  was  misled  in  this  par- 
ticular case.  Such  seems  to  have  been  the  view  taken  of  such 
evidence  in  Hawea  v.  Dingley^  17  Me.  841;  Rowley  v.  Bigelow^ 
12  Pick.  807  [23  Am.  Deo.  607].  Our  own  case  of  Mackinley  v. 
MoOregor,  8  Whart.  869  (31  Am.  Deo.  522],  stands  out  from  all 
oihfln  in  the  fact  that  there  appears  to  be  a  general  holding  ool 
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of  false  pietenseB  in  order  to  impose  upon  all.  Taking  this  Tiew 
of  this  evidenoe,  it  would  be  oseless,  even  though  admitted,  unless 
it  should  also  appear  that  inducements,  alleged  to  be  fraudulent, 
were  held  out  by  the  buyer  to  the  seller  directly  or  indirectly. 
And  to  save  time  in  such  cases,  the  court  might  refuse  to  hear 
such  CTidence  as  the  depositions  objected  to  contain  until  after 
the  presentation  of  some  evidence  that  the  sale  had  been  in- 
duced by  the  representations  of  the  buyer.  The  purpose  for 
which  Albright's  deposition  was  offered  was  proper. 

It  seems  that  a  vendor  can  not,  after  a  fraudulent  purchase, 
pursue  the  goods  into  the  hands  of  a  bona  /Itte  purchaser  from  hia 
vendee,  or  of  one  who  has  made  advances  or  incurred  liabilities 
on  the  faith  of  them:  Smith  v.  Dennie,  6  Pick.  266  ri7  Am.  Dec. 
868];  BowleyY.  Bigelow,  12  Id.  812  [23  Am.  Dec.  607];  Mowrey  y. 
WaUh,  8  Oow.  238;  Bool  v.  French,  18  Wend.  672  [28  Am.  Dec. 
482];  While  v.  Garden,  6  Eng.  L.  &  Eq.  880;  MacHtdey  v.  Jfc^ 
Oregor,  8  Whart.  869  [31  Am.  Dec.  522];  PouM  v.  Bradlee,  9 
Gill  &  J.  220;  Thompean  v.  Lee,  8  Watts  &  S.  479;  or  as  against 
an  attachment  or  execution  for  a  debt  subsequently  contracted: 
OUbert  v.  Hudson,  4  Oreenl.  848;  Omey  v.  Thomion,  4  Mass. 
407  [8  Am.  Dec.  224];  BMffingUm  v.  OerriOi,  15  Id.  168  [8  Am. 
Dec.  97];  Thompean  v.  Boee,  16  Oonn.  71  [41  Am.  Deo.  121]. 
And  it  is  probable  that  the  court  would  have  so  ehazged  ih» 
Jury  had  it  been  necessary  to  the  case  of  the  defendant  below; 
but  it  was  not,  and  he  can  not  complain. 

Judgment  reversed  and  new  trial  awarded. 

Khoz,  J.,  dissented. 

VssnnAi  Lmimov  hot  to  Fat  iob  Goods,  ob  OoKCBAuaDn  ov  ns  Iv* 
SQLVKVor,  WHSTHsa  Frauds  Bee  Durdl  v.  JToiqf,  19  Am.  Deo.  iM;  note*' 
to  Thartbm  v.  BlcM^ard,  88  Id.  707;  and  eee  FUuhmum  v.  Jadin,  02  Id.  46^ 
and  note.  A  bare  intent  on  the  vendee^  part  not  to  pay  for  the  goods  doee 
not  render  the  oontraot  frAudolent;  there  must  be  actual  fraud  praotioed  npoa 
the  seUer  to  avoid  the  nde:  Bell  ▼.  JBUii,  83  Cal.  680}  Harmr  v.  Fuker,  M 
Pa.  St.  467;  and  aee  Bwm  v.  Ml,  29  Id.  890;  KUm  v.  Baker,  99  Maaa.  255. 
The  ri^t  of  reclamation  of  gooda  exiata  only  where  an  action  of  deoeit  woold 
lie:  BackentOM  v.  Speicher,  31  Pa.  St.  820.  If  a  diahoneat  intention  ia  the  aole 
element  of  band,  it  ooold  be  made  ont  without  proof  of  a  aingle  overt  frandu* 
lent  act:  fPtUuma  v.  Dawia,  69  Id.  28.  So  it  ia  not  fraud  when  one  aelling  m- 
bill  of  exchange  knew  that  the  partiea  to  it  were  inaolvent,  but  did  not  com- 
municate that  fact  to  the  buyer:  Bartle  v.  Saunden,  2  Grant  Caa.  201.  The 
principal  caae  ia  cited  to  the  foregoing  pointa. 

Thb  Bipobt  of  ths  Peinoipal  Cask  waa  held  to  be  competent^  and  ia 
the  abaenoe  of  all  other  evidence  concluaive,  proof  of  the  law  of  Pennaylvania 
on  the  queatioa  whether  or  not  a  aale  waa  fraudulent,  in  KUne  t.  Baker,  99 
266. 
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COYANHOYAN  V.  HaBT. 


OovTBrAMS  ov  Lavd  bt  Faildto  DsBiOB  nr  84mi!4ccnni  ov  Dnv  » 
■or  FEAumnjon  if  the  debt  it  nal  uid  hooasl^  and  ^■■^*-*^  to  •  lair 
(RM  lor  the  land,  althoui^  the  grantae  kaowa  that  tharal^  the  eUunf 
of  other  oraditon  will  be  defeated. 

WukUD  nr  Cqityxtakob  or  Lakd  mat  n  BBXABuaHSD  bt  OBAirroBftt  (Xv- 
Mjcv  AiTD  D10LABATION8,  aboat  the  tuna  of  the  ooDTeyanea^  oonoeRdng 
oAher  property  oUimed  by  the  gzantee. 

AmnBuoir  of  Fobmxb  Tbtimoiit  of  Abbsmt  Witnbk  will  vot  Adthob- 
m  REVBB8AL  of  Jodgmeiit,  when  the  oonrt  balow  waa  aatlafied  with  the 
proof  of  the  abaenoe  of  the  witneaa^  unleaa  the  f aeta  ahown  an  palpably 
inanfficient  to  excnae  his  non-prodaction. 

Pboov  of  Gbaiiteb'8  Exkbcisb  of  Acts  of  Owbbbmuf  ufov  Laitd  n  A]>- 
iiii«nw.B  when  the  oontinned  powearion  and  aota  of  owneiahip  bj  the 
grantor  an  nlied  upon  to  ahow  that  the  oonToyanoa  waa  frandalBnt. 

FBomraABT  OoBDnxoB  of  Pabtibs  to  Allbsbd  Fbavintlbbt  Teabivbb  at 
or  aboat  the  time  of  the  tranaactiona  nader  ia^aatigation  ia  In  ganeiml 
oompetent  and  important  proot 

WnVBU  MAT  BB  RBnAf.LBP  AKD  CBOfla-BZAMOrBD  BT  FBUOMIOir  OOP  OOUB* 

alter  he  baa  been  examined  and  diamlMod,  and  the  dadaJon  of  the  ooort 
allowing  or  ref uaing  it  ia  not  genendly  the  anbjeet  of  azoeptioB.  When 
tike  obfeot  of  reoaUIng  the  witneaa  ia  to  lay  the  loBndatinB  for  proving 
hia  derlaratioma  oat  of  ooart^  it  OMiat  alwaya  be  allowad;  and  If  nfoaed, 
and  if  proof  of  the  witnaoa'a  deolarationa  be  r^Jaetad  baoaoaa  ha  bad  no 
profioaa  opportunity  of  axplaaation,  it  ia  amr« 

0BABTO!B'a   DBOLABATIOJfa   OF   OBAICTBB^   iBDBVrBDirBM   tO   HiM   ABB  Ad- 

maiBLB  aa  bearing  on  the  qneatUm  of  frand  in  the  oonFeyanee^  al- 
tlioagh  made  prior  to  an  alleged  Indebtednaaa  of  the  grantor  to  tho 
graatae^  oonatitating  the  oonrideration  of  the  oonF^qranoa. 

Kbbd  bov  hatb  bbbn  Bubpodtabd  bbpobb  an  DBPoamov  gab 
Rbad^  aa  raqoired  in  oertain  oaaea  by  a  role  of  ooarti  whan  aooh 
ii  panlytiOp  and  abaolntely  nnable  to  attend  the  triaL    Yain  and 
impoanble  thinga  an  not  reqnind  by  the  law. 

EjaonoEBT.  The  land  in  diapate  waa  daimed  bj  the  plaintilb 
below  tinder  a  deed  from  the  sheriff,  who  aold  it  Deoember  17, 
1860,  as  the  property  of  William  IL  OoTanhovan,  under  an 
ezeeation  on  a  judgment  obtained  against  him  by  the  plainti£b 
September  21,  1848,  upon  an  award.  The  defendant  below, 
J'ohn  CovanhoTan,  relied  on  a  deed  from  his  brother  William, 
dated  and  acknowledged  September  19, 1848,  and  recorded  the 
next  day,  in  which  the  consideration  expressed  was  two  thou- 
sand eight  hundred  and  fifty  dollars.  On  the  part  of  the 
plaintiffs,  it  was  alleged  that  this  deed  was  fraudulent  and  Toid 
as  to  creditors,  while  the  defendant  claimed  that  the  considera- 
tion was  a  debt  due  him  from  his  brother.    A  leyy  had  been  made 
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November  3,  1848,  upon  the  goods  in  a  store  kept  by  Will^ 
iam  M.  CoYanhoyan  on  the  premises  in  question,  and  the  goods 
afterwards  sold.  The  charge  to  the  jury  appears  in  the  opinion, 
A  verdict  was  rendered  for  the  plaintiffs,  and  the  defendant  aa* 
signed  the  following  as  error:  1.  The  admission  of  evidence  on 
the  part  of  the  plaintiffs,  to  the  effect  that  the  defendant  had 
refused  to  give  them  a  judgment  upon  his  indebtedness  to 
them,  and  after  the  bringing  of  a  suit  had  made  the  deed  in 
question;  that  John  resided  some  distance  from  his  brother, 
but  came  to  the  place  where  the  latter  lived  a  day  or  two  before 
the  execution  of  the  deed;  that  John  was  at  the  arbitration  suit» 
and  acted  for  William;  that  after  the  sale  to  John,  William 
<;ontinued  to  keep  his  store  upon  the  premises  until  it  was  levied 
upon  and  sold  with  other  personal  property;  and  that  when  the 
store  was  levied  upon,  William  had  said  that  the  goods  be- 
longed to  his  brother  John.  2.  The  reading  by  the  plaintiffs  of 
the  notes  of  the  testinv)ny  of  one  Biddle,  given  before  the  ar- 
bitrators, after  the  plaintiffs  had  proved  that  they  had  made 
frequent  inquiries  for  Biddle,  that  he  had  gone  west  and  had 
not  returned,  and  that  he  had  no  family,  and  no  relations  were 
known.  8.  The  refusal  of  the  court  to  permit  a  witness  to  be 
asked  by  the  defendant  on  cross-examination  whether  he  had 
heard  John  Oovanhovan  direct  William  to  have  certain  repairs 
of  the  premises  made,  when  such  witness  had  testified  that 
William  had  kept  possession  and  exercised  acts  of  ownership  in 
the  way  of  collecting  rents  and  the  like,  after  the  conveyance 
to  John.  4.  The  refusal  of  the  court  to  permit  a  witness  to  be 
asked  on  the  part  of  the  defendant  whether  William,  at  or 
about  the  time  he  began  to  keep  store,  in  1843,  was  possessed 
of  any  considerable  means  and  property;  the  defendant  having; 
^ven  evidence  to  show  that  John  had  loaned  William  sums  of 
money  from  1843  to  1845,  which  William  had  invested  in  the 
mercantile  business,  and  which  remained  due  in  1848,  and  con- 
fitituted  the  consideration  of  the  deed.  6.  The  allowing  of  Will- 
iam M.  Covanhovan  to  be  recalled  by  the  plaintiffs,  and  asked 
on  further  cross-examination  whether  he  had  not  stated  to  cer* 
tain  persons  between  1838  and  1843  that  his  brother  John  owed 
him  a  large  sum  of  money.  6.  The  admission  of  evidence  on 
behalf  of  the  plaintiffs  to  contradict  the  testimony  of  William 
H.  Oovanhovan  as  to  his  having  declared  that  his  brother  owed 
him  money.  7.  The  admission  in  evidence,  on  the  part  of  the 
plaintiffs,  of  the  deposition  of  one  Bicketts,  who  resided  within 
forty  miles  of  the  court-house,  but  who  had  not  been  sab- 
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pcBiiaed,  it  being  shown  that  he  was  paralytic  and  unable  to  rise 
from  his  bed.  8.  The  rejection  of  the  evidence  of  a  witness,  on 
the  part  of  the  defendant,  to  the  effect  that  he  knew  the  state  of 
the  aooonnts  between  William  and  John  Oovanhovan  from  1838 
to  1842,  and  that  in  1841  and  in  1843  William  was  indebted  to 
John,  bnt  in  1839  there  was  dne  the  former  about  one  hundred 
and  fifty  dollars. 

BuckaleWf  and  ElweU  and  Metcalfe  for  the  plaintiff  in  error. 

Waiaon^  and  Fleming^  Maynard,  and  Deilrick,  for  the  defend* 
ftnts  in  errci. 

By  Court,  Black,  0.  J.  This  was  ejectment.  The  plaintifGi 
below  claimed  the  land  in  dispute  under  a  deed  from  the  sheriff, 
who  sold  it  as  the  property  of  William  M.  Coyanhovan.  John 
Covanhoyan,  the  defendant  below,  who  is  a  brother  of  William, 
relies  upon  a  deed  made  to  him  by  his  brother  before  the  plaint- 
iffs obtained  their  judgment.  The  consideration  of  the  deed 
was  alleged  to  be  a  debt  equal  to  the  value  of  the  property,  and 
due  from  William  to  John.  The  (3ourt  charged  that,  though 
the  debt  was  believed  by  the  jury  to  be  honestly  due,  and  a  fair 
price  for  the  land,  yet  the  defendant's  deed  was  void  if  he  was 
not  moved  to  the  purchase  by  honest  and  upright  motiveiEH- 
that  if  John  knew  of  William's  indebtedness  to  other  persons, 
and  took  the  property  to  place  it  beyond  their  reach,  to  hinder, 
delay,  and  defraud  them,  it  would  taint  the  purchase  with  fraud; 
and  this,  whether  the  claim  for  which  he  took  it  was  true  or 
false. 

If  a  debtor,  with  the  purpose  to  cheat  his  creditors,  converts 
bis  land  into  money,  because  money  is  more  easily  shuffled  out 
of  sight  than  land,  he  of  course  commits  a  gross  fraud.  If  his 
object  in  making  the  sale  is  known  to  the  purchaser,  and  he 
nevertheless  aids  and  assists  in  executing  it,  his  title  is  worth- 
less 88  against  creditors,  though  he  may  have  paid  a  full  price. 
But  the  rule  is  different  when  property  is  taken  for  a  debt. 
One  creditor  of  a  failing  debtor  is  not  bound  to  take  care  of  an- 
other. It  can  not  be  said  that  one  is  defrauded  by  the  payment 
of  another.  In  such  cases,  if  the  assets  are  not  large  enough  to 
pay  all,  somebody  must  suffer.  It  is  a  race  in  which  it  is  impos- 
sible for  every  one  to  be  foremost.  He  who  has  the  advantage, 
whether  he  gets  it  by  the  preference  of  the  debtor  or  by  his  own 
superior  vigilance,  or  by  both  causes  combined,  is  entitled  to 
what  he  wins,  provided  he  takes  no  more  than  his  honest  due. 
To  pay  a  creditor  his  just  debt  in  land,  at  a  fair  valuation,  is  no 
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more  a  fraud  npon  other  creditors  than  to  pay  him  in  bank  notes 
or  eilver  dollars.  Neither  is  it  any  worse  or  more  fraudulent  for 
a  creditor  to  secure  himself  by  taking  a  conveyance  than  it  would 
be  to  enter  up  a  judgment.  He  gets  no  greater  advantage  by 
the  former  means  than  by  the  latter.  The  notion  of  the  defend- 
ants in  error  seems  to  be  that  the  creditor  of  an  insolvent  man 
ean  not  avoid  the  imputation  of  fraud  in  any  way  except  by 
cheating  himself.  But  they  themselves  did  not  act  upon  that 
principle.  They  struggled  to  get  a  lien  upon  the  very  property 
in  dispute;  and  if  they  had  succeeded,  would  have  done  to  the 
plaintiff  the  same  injury  (if  it  be  an  injury),  which  he  did  to  them 
by  taking  the  conveyance. 

The  judge  said  in  his  charge  that  little  room  is  left  to  at- 
tribute fraudulent  motives,  when  a  debt  is  actually  due  from 
the  vendor  nearly  equal  to  the  value  of  the  property.  He  should 
have  said  there  is  no  room  at  all.  A  human  tribunal  can  take 
no  cognizance  of  feelings  and  intentions  which  are  not  mani- 
fested by  external  conduct.  We  are  not  permitted  to  assign  a 
bad  motive  to  an  act  which  is  not  wrong  either  in  itself  or  in  its 
necessary  consequences.  A  creditor  is  not  acting  wrongly  when 
he  receives  payment  or  takes  security  for  his  debt,  though  he 
knows  that  other  persons,  who  have  the  same  rights  with  him- 
self, may  be  less  vigilant  or  less  fortunate.  The  act  being  right, 
no  secret  feeling  can  change  its  character.  Indeed,  it  may  be 
said  that  the  motive  which  results  in  proper  action  can  not  be  a 
bad  one. 

It  can  not  be  denied  that  there  is  authority  in  our  books  for 
the  decision  of  the  court  below.  The  unfortunate  case  of  Sum- 
mer^s  Appeal,  16  Pa.  St.  169;  Ashmead  v.  Heart,  13  Id.  687,  and 
some  others  decided  about  the  same  time,  would  sustain  it  if 
they  could  be  themselves  sustained.  But  reason  and  justice 
have  vindicated  their  supremacy  against  these  judicial  invasions 
of  it  The  legislature  did  what  it  could  to  restore  the  law,  and 
this  court  has  been  compelled,  by  considerations  heretofore 
fully  stated,  to  abandon  the  error.  A  rule  which  requires  a  man 
to  take  care  of  his  neighbor's  interests  at  the  expense  of  his  own 
is  utterly  impracticable  in  the  present  state  of  human  society. 
It  runs  against  the  bent  of  a  natural  feeling  which  will  not  be 
crushed  or  extinguished  Naivram  expellasfurca;  tamen  usque 
recurret.  The  attempt  to  enforce  it  had  no  result  but  intolerable 
mischief. 

This  was  a  question  of  actual,  and  not  of  legal  or  construct- 
ive, fraud.    If  the  debt  was  not  real  and  honest,  but  merely 
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protended,  or  if  it  did  not  amount  to  a  fair  prioe  for  the  land» 
the  eoBTqranee  wae  frandolent  and  Toid.  Bat  if  that  waa 
estabUahed  to  the  aattaCaetion  of  the  joxy,  and  if  the  land  waa 
gi^en  in  good  faith  to  eatiflfy  the  debt,  tiie  knowledge  of  the 
vendee  that  there  were  other  oreditora  who  would  tike  the 
property  if  he  did  not,  or  the  faet  that  he  took  the  oonTejanee 
to  prevent  them  from  seenring  their  olaima  hj  the  loaa  of  hii^ 
is  not  enough  to  make  the  transaotion  illegal. 

These  general  remarks  on  the  charge  make  it  unneoeasaiy  to 
advert  more  particularly  to  the  several  spedHoationa  of  error 
which  the  defendant  has  put  on  the  record. 

There  are  eight  exceptions  to  the  admission  and  rejeotioii  of 
evidence,  which  it  is  proper  we  should  nottoe,  and  we  will  do  so 
lirieify. 

1.  The  facta  contained  in  the  first  Inll  were  within  the  wide 
range  which  the  rulea  of  evidence  allow  such  investtgationB  to 

2.  If  the  court  below  was  satisfied  with  the  proof  of  Biddle*s 
absence,  we  ought  not  to  reverse,  and  the  rule  is  that  we  never 
do,  unleea  the  facts  proved  are  palpably  insufflcient  to  excuse 
the  non-production  of  the  witness.  Here  the  proof  was  ample 
and  clear. 

3.  If  the  plaintiffs  below  produced  any  evidence  whatever, 
tending  to  show  that  the  sale  to  the  defendant  waa  not  made  in 
good  faith,  and  if  the  continued  possession  of  the  premises  by 
the  vendor  was  one  of  the  circumstances  relied  on  for  that  pur* 
poae,  it  was  proper  to  let  in  pioof  thi^t  the  vendee  had  also 
exercised  acta  of  ownership  upon  the  land.  We  think,  therefore, 
that  the  evidence  contained  in  the  third  bill  was  enoneously 
rejected. 

4.  The  pecuniazy  condition  of  the  parties  to  an  alleged  fraud- 
ulent  transfer,  at  and  about  the  time  of  the  transactions  under 
investigation,  is  generally  competent  and  important  proof,  for 
it  helps  the  jury  to  judge  of  the  reasonableness  of  their  conduct. 
We  think  it  was  competent  for  the  defendant  to  show  that  when 
his  brother  began  to  keep  store  he  waa  not  possessed  of  any 
considerable  means  or  property. 

6.  A  witness  who  has  been  examined  and  dismissed  may  be 
recalled  and  cross-examined  by  permission  of  the  court,  and  the 
decision  of  the  court  allowing  or  refusing  it  is  not  generally  the 
•object  of  exception.  When  the  object  of  recalling  the  witness 
to  to  lay  the  foundation  for  proving  his  declarations  out  ol 
•onrt,  it  must  slways  be  allowed.    If  it  be  refused,  and  if  proof 
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of  the  witness'  declaratioiia  be  repeated  because  he  had  no  pre* 
Tious  opportunity  of  explanation,  it  is  error. 

6.  William's  declarations  that  John  was  indebted  to  him, 
thoogh  made  before  the  date  of  the  obligation  which  he  incurred 
to  John,  do  not  relate  to  a  collateral  matter.  If  the  fact  was  so, 
it  had  an  important  bearing  on  the  main  question  in  dispute. 
The  declarations  were  very  properly  admitted. 

7.  A  rule  of  the  common  pleas  requires  that  a  witness  whose 
deposition  has  been  taken  shall  be  subpoenaed  if  he  be  a  resident 
of  the  state  and  within  forty  miles  of  the  court-house;  otherwise 
the  deposition  shall  not  be  read.  A  witness  in  this  case  was 
paralytic,  and  absolutely  unable  to  attend  the  trial,  or  even  to 
rise  from  his  bed.  An  officer  in  whose  hands  the  subpoena  had 
been  placed  went  to  the  house,  but  knowing  his  condition,  did 
not  intrude  into  the  sick-room  to  make  a  serrice.  The  rule 
must  have  a  reasonable  construction.  What  good  would  a 
service  have  done  ?  or  what  injury  did  the  defendant  suffer  from 
the  omission?  Lex  nemvnem  oogii  ad  vana  iseu  impambilia. 
Things  which  are  merely  vain  are  placed  by  this  maxim  in  the 
same  category  with  impossibilities.  Suppose  the  witness  to  be 
so  sick  that  the  service  could  not  be  made  without  doing  him 
injury;  or  insane,  so  that  he  oould  not  be  approached  with 
safely  to  the  officer:  is  the  rule  so  inflexible  that  it  would  not 
yield  to  the  justioe  of  such  a  case?  And  if  it  bends  at  all,  why 
should  it  not  bend  as  far  as  reason  requires? 

8.  The  evidence  offered  and  set  forth  in  the  eighth  bill  of  ex- 
ceptions ought  to  have  been  receiyed.  The  inquiry  into  the 
business  of  the  two  brothers  and  their  pecuniary  relations  vrith 
one  another  had  been  carried  back  by  the  plaintiffs  as  far  as 
1838.  Circumstances  somewhat  remote,  and  loose  dedarationa 
of  the  parties,  had  been  relied  on  to  establish  John's  indebted- 
ness to  William.  Here  was  an  offer  to  prove  the  contrary  by  a 
witness  who  knew  the  state  of  their  accounts  during  the  same 
period  of  time.  We  think  it  was  a  fair  answer.  If  it  had  been 
offered  out  of  time,  and  the  court  had  rejected  it  for  that  reason, 
there  would  have  been  no  error  that  we  oould  correct.  But  it 
was  tendered  as  soon  as  the  defendant  could  get  it  in,  after  th« 
court  had  heard  that  to  which  it  was  a  reply. 

Judgment  reversed,  and  vaiire  de  novo  awarded. 


GaxDnoa's  Aoomnio  Patmkht  of  Debt  by  a  traoaf er  to  him  of  piopsttf 
U  not  fnudnlont,  altboagh  thereby  tho  means  of  aatiifying  olaima  of  otlMi 
erediton  an  eat  off:  BamiaU  ▼.  BmfingUm,  10  Cal. 4M;  Dana  y.SkmfordM^ 
Id.  277;  Whtaton  ▼.  NefriUe,  19  Id.  46;  UhUt  ▼.  Mai^fair.  23  Pa.  SI  4SSf 
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Mofikmr.  BeOm^^ia.  9Si  Sea9^9  Sticae,  eO  Id.  436i  Be^  80  Id. 

77;  WaOber  ▼.  Martm  NaL  Bank,  98  Id.  078;  and  tlii%  although  the  partiM 
oontemplate  that  the  ereditora^  olaima  will  be  defeated;  Beag^M  Mdaie  and 
WaOber  v.  Marine  NcA,  Bank^  mKjpta.  The  principal  caee  ia  oited  to  the  fore- 
going pointi.  See  further  on  thia  quoation,  Woriami  r.  JQmAerlia,  44  Am. 
Deo.  785. 

T6  Show  that  Saui  was  without  GoireiDBUTioN  and  FRAfrDULiaT  as 
so  Cbedrobs,  eridenoe  of  the  rendor'a  declarationa,  while  in  poaMaaion  of 
the  property,  that  he  waa  not  mnoh  indebted,  ia  admiasible  when  the  oonaid- 
eratkin  of  the  aale  was  a  debt  alleged  to  be  owing  from  the  vendor  to  the  ven- 
dee: SaUenohiie  v.  Nicks,  57  Am.  Deo.  577. 

TnaiMONT  OF  Absent  WrrNsas  on  Forbczr  Triaiii  whbthxe  Amaauxmi 
MagiU t.  Kauffnum^  8  Am.  Dec.  713^  endnote. 

Pkbmtitino  Rs-kzamination  of  Witnbb  n  Sxeboui  of  DnoEirioN 
which  appellate  oonrt  will  not  review:  PeoflU  v.  Mother^  21  Am.  Deo.  122; 
endnote. 

Tbb  pbihcipal  oaas  u  also  citid  in  Aat4  t.  Pi^^  68  Pa.  St  126^  to  the 
peint  that  in  qneationa  of  f rand  mneh  latitnde  of  evidence  ii  aUowed*  tiie  only 
tme  test  being  whether  the  evidence  can  throw  light  on  the  transaction,  or 
whether  it  ia  totally  irrelevant;  and  in  WUma*»  Appeal,  45  Id.  482;  to  the 
point  that  while  an  inaolvent  owner  maynot  amgn  hia  property  ao  aa  tocreate 
a  praf ennoe  among  hia  oreditof%  yet  he  may,  by  ineombtanoas  noniBMed,  or 
by  abooMa  aad  diieet  cenv^yaaoeB,  prefer  oneenditar  to  anottMr. 


Pebbt's  Appeal. 

pi  PmnmiVAaiA  Siasb,  4ii] 

€v  IVNni  UmoBAmm  Patabli  at  Diffmuuit  Daxm  to  aaoDn  fllftwul 
faMteOmantaof  the  aame  debt»  neither  ia  entitled  to  pieletaaoa;  and  all  of 
aaid  nortipagea  being  aasigned,  the  sum  reaUaed  from  a  foredoanre  aalo 
nnder  the  first  mortgage  ahonld  be  applied  pro  rata  to  the  aaliaftMitloa  of 
the  mortgagee  held  by  the  several  sssigneea. 

Afpbal  by  Mary  Perry  from  a  decree  of  the  lower  oonrt  die- 
tcibatixig  a  fond  of  three  hundred  and  thiriy-aeren  dollars, 
deilTed  from  a  sole  of  r^al  estate,  upon  vendilumi  exponoM^  aa 
hereinbelow  stated.  October  21,  1851,  Emanuel  Dyer,  being 
the  owner  of  oertain  premises  by  a  recent  purchase,  gave  four 
mortgages  to  secure  the  payment  of  the  purchase  price.  They 
were  each  dated  October  21, 1851,  and  were  payable  October  21, 
1852, 1853, 1854,  and  1855,  respectively.  The  mortgage  pay- 
able in  1852  was  assigned,  May  21, 1852,  to  one  James  Car- 
nahan,  and  the  other  three  were,  on  the  twenty-fourth  day  of 
August,  1862,  assigned  to  Mary  Perry,  the  appellant  herein. 
The  first  installment  not  being  paid  when  due,  the  mortgage 
seeoring  the  same  was  foreclosed,  and  upon  a  sale  of  the  prem« 
ises,  Mary  Perry  purchased  them  for  the  above-mentioned 
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Bum  of  three  hundred  and  thirty-aeTen  dollars.  TTpon  thia  aiim 
being  paid  into  ooort  by  the  sheriff,  the  oonrt  ordered  it  to  be 
applied — 1.  To  the  satisfaction  of  the  foreoloeed  mortgage;  and 
2.  The  residue,  if  any,  to  be  applied  pro  rata  to  the  three  re- 
maining mortgages.  From  a  judgment  direoting  sneh  a  distri- 
bution  Mazy  Perry  appealed. 

HampUm  and  WoodM^  for  the  appellant. 
Shinn  and  Alden,  contra. 

By  Court,  Woodwabd,  J.  In  Donley  t.  Bay$^  17  Berg.  &  B. 
400,  a  mortgagee  holding  seyen  bonds  for  installments  of  the 
debt  secured  by  the  mortgage,  assigned  and  transferred  four, 
and  retained  three  of  the  bonds  to  himself;  and  on  sale  of  tha 
mortgaged  premises,  the  fund  produced  being  insufficient  to 
pay  the  whole  mortgage  debt,  it  was  held  by  a  majority  of  thia 
court  that  there  was  no  priority  among  the  assignees,  and  no 
equity  in  their  favor  as  against  the  mortgagee;  that  the  word 
*'  assign  *'  implied  no  guaranty;  and  that  the  scTeral  aosigneea 
and  the  niortgagee  were  alike  entitled  to  come  in  and  share  tlM 
fund  pro  rata  according  to  the  bonds  held  by  them  respectiTely. 
Mr.  Justice  Todd  supported  these  conclusions  in  a  dear  and 
well-stated  opinion,  which,  however,  was  somewhat  shaken  bj 
the  dissenting  opinion  of  Ohief  Justice  GUbson,  and  aftmrwarda 
almost  OTcrthrown  by  the  formidable  assault  made  upon  it  by 
Mr.  Justice  Kennedy,  in  Oowden*$  Oom^  1  Pa.  St.  S78.  But  in 
MMet'%  Appeal,  6  Id.  420  [47  Am.  Dec.  418],  Mr.  Justice  Sog- 
ers said,  with  the  acquiescence  of  the  whole  court,  that  upon 
further  examination  and  consideration  they  were  persuaded 
Donley  t.  Hays,  eupra,  was  correctly  ruled,  and  they  adopted 
it  as  the  law  of  the  case  they  were  considering.  It  has  more- 
over been  recognized  in  a  variety  of  other  cases,  and  implicitly 
followed  in  some  of  them:  BetM  v.  Heelmer,  1  Penr.  ft  W.  280; 
Oaneghan  v.  Brewster,  2  Pa.  St.  43;  Tamal  d  Zysoti't  Jppeal,  8 
Id.  364;  West  Branch  Bank  v.  Chester,  11  Pa.  St.  290  [61  Am. 
Dec.  647]. 

A  doctrine  that  has  been  thus  settled,  vindicated,  and  fol* 
lowed  is  entitled  to  respect  from  us,  whatever  we  may  think  of 
the  comparative  value  of  the  reasonings  which  have  been  urged 
for  and  against  it.  Were  it  an  open  question,  we  might  possi^ 
bly  hold  that  successive  assignees  of  fractional  interests  of  aa 
integral  debt  were  entitled  to  share  in  the  pledged  fund  accord-^ 
ing  to  the  order  of  the  assignments;  but  we  consider  it  settled 
law  that  there  is  no  right  of  priority  among  them,  and  the  only 
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question  is  whether  there  is  anything  in  the  case  before  ns  to 
take  it  out  of  the  role. 

The  cironmstance  which  distinguishes  this  case  from  Donley  t. 
Hays,  tvpra,  it  that  here  mortgages  instead  of  bonds  were  the 
subject  of  the  assignments;  but  we  think  this  does  not  affect  the 
pri  nciple  settled.  When  a  mortgage  debt  is  split  into  installments, 
the  most  usual  course  is  to  take  a  bond  for  each  installment, 
and  a  mortgage  as  security  for  the  sum  of  the  bonds;  but  the 
transaction  is  essentially  the  same  if  a  mortgage  be  taken  for 
e^ch  installment.  Mortgages  im  PennsyWania^  though  formal 
conveyances  of  land,  are  really  only  money  securities,  like 
bonds,  and  may  be  assigned  like  other  choses  in  action.  When 
installment  bonds  are  assigned,  they  pass  by  relation  an  equiva- 
lent portion  of  the  mortgaged  debt;  but  here  a  fourth  of  the 
mortgage  debt  was  directly  transferred  by  the  assignment  of 
each  mortgage.  The  object  and  the  result  are  the  same  in  both 
instances,  though  attained  more  directly  in  the  one  than  in  the 
other. 

Here  the  four  mortgages  were  executed  and  recorded  at  the 
same  time,  describing  the  same  land,  and  securing  parts  of  the 
same  debt;  and  upon  the  principle  of  Donley  t.  Hays,  supra^  the 
assignees  stand  in  equal  equity  in  respect  to  the  fund  in  oon- 
test.  The  court  erred,  therefore,  in  giving  a  preference  to  the 
Ant  assignee,  and  the  decree  must  be  reversed,  and  the  fond  in 
eoQTt  decreed  to  the  assignees  |>ro  raia. 
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[91  rmwiLVAWA  ScAsa,  M.] 

tf  Acnasm  voa  Ksglict  or  Public  Dctv,  wh«tli«r  againgt  a  oorpofatte 
or  an  individiud,  the  inquiry  ii  not  whether  the  defendant  ie  ri^tf nlly 
in  the  enjoyment  of  the  fnoohiae  oat  of  which  the  dnty  apringa,  bat 
whether  he  doee  in  feet  enjoy  it. 

Whxbk  Wbasv  18  IH  PoBsnaion  of  Citt  which  exeroiaee  an  exdnalTe 
■aperviaion  over  it,  and  colleota  toUa  for  iti  aae,  it  ia  a  Tiolation  of  tha 
dnty  which  the  corporate  aathoritiea  owe  to  the  pahUc  to  let  it  get  oat 
of  repair. 

CffT  Which  n  Oman,  or  and  Oovtbols  Whast,  and  ooUeeta  toUa  for  the 
oae  thereof,  ii  liable  to  in  action  for  damagea  by  the  ownera  of  a  "veaMl 
which  waa  deatroyed  by  reaaon  of  the  city  aothoritiea  permitting  a  large 
qoantity  of  pig-iron  to  remain  apon  the  wharf  an  improper  length  ol 
time,  thereby  earning  plaintiff'a  boat  to  be  backed  oot  into  the  atrean^ 
in  oonaeqaenoe  of  which  it  waa  ran  into  and  aonk. 

itmom  AOAntn  Cm  vob  Nboliobtvlt  OmRnro  to  Rxicoys  Oimuo* 
non  noM  WnAiur,  where  ordinaocee  of  aaid  city  reqaice  aaid  remoTS^ 
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li  not  bifled  upon  tlia  otdinaiioe^  or  the  failare  to  ontooe  then*  Th« 
fajiuy  eonnsti  m  »  Tiolfttum  of  tiie  dutf  wliioh  aites  o«t  of  tho  oontroi 
whioh  tho  oity  hM  OTor  tbo  poii^  and  her  vaoeqpt  of  tolk  from  tho  Toaob 
uriiioh  oomo  into  it. 

pL4DTIiF  BAB  BM   EuonOV   TO   DmLABS    DT   A»UMW1T   OB    IJVOV   GaSB 

In  InttonoM  whore  he  hee  esffarad  injnzy  from  the  nai^eot  of  •  duty 
wbkh  the  defendant  hae  impliedly  pcomiaed  to  perform.  Either  would 
have  been  proper  in  thia  raae. 

OoMPimATixur  wor  Jjuukt  oasi  bb  DiifairoBD  Oblt  wmm  TaxMB  whosb 
AoiB  AVD  OimuoiiB  HAD  DiBBOKLT  Oavbed  It.  The  nei^igenoe  of 
tlM  mty  anthoritiea  in  leaving  a  pile  of  pi|;>iraB  on  a  wharf,  iHiereby 
plaintiff's  boat  had  io  be  backed  ont  into  the  «li>kun»  where  it  waa  ma 
into  and  eonk.  ia  a  anffjdwitly  proadmate  oaoae  of  the  lorn  to  render  the 
oity  liable. 

CiTT  Which  ICaihtaxbb  Whabv*  abd  Ck>iLB0i8  Fbbb  fob  Usb  vhbbbof, 
ia  held  to  aa  atriot  a  retponaibPity  for  damage  to  a  boat  moored  thereat^ 
oocaaioned  by  iti  obatmoted  and  nnsaf e  ooodition,  aa  if  it  had  been 
an  inaorar  of  the  TeoMl  against  all  dangna  from  whiidi  a  well-r^gnlated 
port  in  good  condition  would  haTO  aaved  her. 

Habtzb  of  VnaiL  has  Bight  to  Labb  at  Ant  Pabt  ov  Whabt;  and  he 
haa  the  faith  of  the  dty  which  owns  the  wharf  that  one  part  ia  as  safe 
aa  another. 

That  Pebsob  could  bot  ob  did  bot  Fobbseb  Oonbbquebcbs  of  hu 
KiGLiOKBOK  does  not  exempt  him  from  liability  therefor. 

That  Owkeb  op  Boat  mioht  hatb  Fobbbbbb  Disastbous  OoBBBQXTBBcsa 
or  Landing  at  Wbabf,  beoanae  of  its  obstructed  condition,  doee  not 
relieye  the  city  which  owned  the  wharf  from  liability  for  such  ^»^^g^^ 
as  the  latter  is  held  to  a  greater  degree  of  yigilanoe  than  the  former. 

Oasb  by  the  ownera  of  the  steamboat  Mary  Ann  against  the 
mayor,  aldermen,  and  citizens  of  Pittsburgh.  The  declaration 
charged  that  the  city  of  Pittsburgh,  in  its  corporate  capacity, 
was  the  proprietor  of  a  certain  wharf,  that  it  regulated  and  con- 
trolled the  same,  and  collected  fees  for  use  thereof;  that  said 
defendant  had  enacted  an  ordinance  providing  that  no  pig-metal 
Bhould  be  nnloaded  upon  the  paved  part  of  the  wharf  within 
sixty  feet  of  the  water's  edge,  that  it  should  be  piled  in  a  certain 
manner,  and  that  no  pig-metal  should  be  allowed  to  remain 
uj/on  the  wharf  more  than  three  days.  It  was  further  allegec^ 
t^iat  in  December,  1848,  a  large  amount  of  pig-metal  had  beei:\ 
vinloaded  upon  said  wharf,  and  had  been  negligently  alloi? ed  io 
remain  piled  thereon  in  an  improper  manner  for  fifteen  days 
prior  to  January  9, 1849;  that  the  point  where  said  metal  waa 
piled  was  a  point  at  which  it  was  customary  for  boats  to  land; 
that  plaintifffl,  after  having  paid  the  regular  fees  therefor,  rely- 
ing upon  the  ordinances,  upon  the  duty  of  defendant,  and  upon 
their  rights  thereunder,  on  the  ninth  day  of  January  aforesaid, 
landed  their  boat  at  said  wharf,  at  the  only  couTenient  place 
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open  for  ifaat  purpose.  The  declaration  farther  etated  thai  at 
ihifl  time  the  water  was  Teiy  high,  and  that  phiintiflb,  as  was 
cnstomaiy,  drew  their  boat  up  to  the  water's  edge.  The  water 
eommenoed  to  fall  Terj  rapidly,  and  the  boat,  being  orer  the 
metal  piles,  was  compelled  to  back  oat  in  the  night-time  to  a 
dangerons  part  of  the  channel,  where  it  was  stnusk  bj  fl^^^ng 
ice,  lumber,  a  raft,  or  a  boat,^  and  sank.  The  remaining  facts 
are  stated  in  the  opinion. 

WBliama  and  HampUm^  for  the  plaintifb  in  error. 

Bhaler^  tikaUaix^  and  OUmore,  for  the  defendants  in  error. 

By  Coort,  Blaok,  C.  J.  The  vessel  of  the  plaintiffs  below, 
anchored  at  the  Monongahela  wharf,  when  the  water  was  Texy 
low.  The  river  rose  afterwards,  and  the  vessel  was  totaUy 
wrecked  in  oonseqoence,  as  the  plaintiffs  allege,  of  certain  piles 
of  pig-iron  which  had  been  negligently  permitted  to  lie  on  the 
wharf,  a  foot  above  low-water  mark,  which  became  covered  by 
the  water  as  it  rose,  and  which  compelled  the  Maiy  Ann  to  back 
oat  into  the  stream,  where  she  was  strack  and  stove  by  some 
floating  body,  and  sank  across  the  water-log  of  the  wharf, 
where  she  broke  in  two. 

Ever  since  1816  Monongahela  landing  has  been  under  the 
control  and  supervision  of  the  city  corporation.  The  ordi« 
nances  of  the  councils  passed  in  that  year  forbade  the  erection 
of  any  private  wharf,  declared  the  space  between  Water  street 
and  low-water  mark  to  be  public  property,  authorized  the  ap- 
pointment of  an  officer  to  take  charge  of  it  on  behalf  of  the 
city,  and  required  the  payment  of  wharfage  by  such  vessels  as 
would  use  it  to  lade  and  unltlde  their  cargoes. 

The  right  of  the  city  coi-poration  to  take  the  wharf  into  their 
keeping,  and  to  charge  a  toll  or  fee  for  its  use,  is  not  denied 
The  dedication  of  it  to  public  use  by  the  original  proprietor  in 
his  plan  of  the  town,  the  provisions  of  the  city  charter,  and  the 
uniform  exercise  of  the  right  for  nearly  forty  years  would  have 
effectuaUy  silenced  such  an  objection  if  it  had  been  made.  But 
the  city  authorities  could  not  with  any  grace  assert  that  they 
had  usurped  a  power  forbidden  by  law,  and  their  adversaries, 
BO  far  from  affirming  it,  aver  the  direct  contrary  in  their  plead** 
ing  and  in  their  argument.  It  is  unnecessary,  for  another  ren-i 
son,  to  investigate  the  legal  origin  of  the  power  which  the  city 
claims  over  the  wharf.  In  actions  like  this  for  the  neglect  of  a 
public  dutj,  whether  against  a  corporation  or  an  individual,  the 
inquiiy  la  not  whether  the  defendant  is  rightfully  in  the  enjoy 
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ment  of  the  fracohise  out  of  which  the  duty  spiingSy  but  whethor 
ho  does  in  fact  enjoj  it. 

The  city  being  in  possession  of  the  wharf,  exercising  an  ex* 
elusive  supervision  over  it,  and  receiving  tolls  for  its  use,  is  it 
a  violation  of  the  duty  which  the  corporate  authorities  owe 
to  the  public  to  let  it  get  out  of  repair?  The  a£Srmative  of 
this  was  decided  in  an  action  on  the  case  in  Mayor  and 
Burges$es  of  Lyme  Regis  v.  Henley^  3  Bam.  k  Adol.  77; 
and  by  the  supreme  court  of  New  York  in  several  cases:  People 
Y.  CarparaHan  of  Albany,  11  Wend.  543  [27  Am.  Dec.  95]; 
Bvuokbee  v.  Broum,  21  Id.  110.  The  general  rule  undoubtedlj 
is,  that  those  who  have  a  public  work  under  their  control  are 
bound  to  repair  it,  and  the  force  of  this  obligation  is  still  fur- 
ther increased  when  it  yields  its  possessors  a  revenue.  The 
cases  above  cited  show  that  this  principle  applies  to  publio 
ports  in  the  possession  of  a  city,  as  well  as  canals,  bridges,  and 
other  highways  in  the  hands  of  individuals  and  private  cor* 
poraiions.  There  is  no  reason,  nor  no  authority,  for  any  dia« 
tiQction.  The  interests  of  commerce  imperatively  require  that 
the  place  to  which  vessels  are  invited  to  come  should  be  in  a 
safe  condition.  Nobody  but  the  city  of  Pittsburgh  can  pos- 
sibly keep  her  port  in  order,  for  she  alone  has  it  in  charge,  and 
permits  no  one  else  to  meddle  with  it,  and  it  is  justice  that  she 
should  take  the  burden,  because  she  receives  the  only  direct 
profit  which  it  yields. 

How  is  the  performance  of  this  duty  to  be  enforced  t  and 
how  shall  it  be  punished  if  neglected?  Lord  Tenterden,  Mayor 
and  Burgesses  of  Lyme  Begis  v.  Henley,  8  Barn.  &  Adol.  77, 
says  by  indictment  for  the  publio  wrong,  and  by  action  for  the 
special  injuiy  to  individuals.  The  same  answer  is  given  to  the 
question  by  Judge  Nelson:  People  v.  Oorporation  of  Albany,  11 
Wend.  643  [27  Am.  Dec.  95];  and  by  Judge  Oowan:  BuckAee  y. 
Brawn,  21  Id.  110;  and  the  former  sustains  his  opinion  by  e 
citation  of  numerous  authorities. 

It  is  a  mistake  to  suppose  that  the  right  of  action  is  based  on 
the  city  ordinances,  or  that  the  wrong  committed  consists  in  a 
neglect  to  enforce  them.  The  injury  is  a  violation  of  the  duty 
whica  arises  out  of  the  control  which  the  city  has  over  the  port, 
end  her  receipt  of  tolls  from  the  vessels  which  come  into  it  It 
is  no  matter  whether  that  dufy  remains  unperformed  because 
•he  has  no  ordinances  on  the  subject,  or  because,  having  ordi<* 
nances,  she  neglects  to  enforce  tiiem.  The  responsibilities  of 
the  oorporation  are  the  same  in  either  case.    The  ordinanoee 
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passed  from  time  to  time  on  the  sabjeot  are  strong  efidenee  to 
show  how  snd  bj  whom  the  port  is  controlled  and  regulated; 
bat  if  the  same  fact  had  been  otherwise  proved,  it  wonld  have 
had  the  same  effect. 

For  reasons  which  will  be  apparent  presently,  we  do  not  think 
it  necessary  or  proper  to  comment  on  each  minute  point  of  the 
criticism  to  which  the  ooansel  for  the  plaintiff  ia  error  has  sub- 
jected the  dedaratioa.  But  the  argument  that  the  form  of  the 
action  has  been  misconceived,  and  that  it  should  be  asaumpsii 
instead  of  case  (technical  though  it  be),  is  on  a  question  import- 
ant enoogb  in  practice  to  demand  some  notice.  The  rule  dedu- 
eible  from  the  authorities  is,  that  when  the  plaintiff  has  suffered 
Injury  from  the  neglect  of  a  duty  which  the  defendant  has  im- 
pliedly promised  to  perform,  the  action  may  be  either  way.  Thus 
ease  was  sustained  against  an  attorney  for  neglecting  to  recover 
a  debt:  Uvingston  v.  Oox,  6  Pa.  St.  860;  and  against  the  owners 
of  a  stage-coach  for  an  injury  to  a  passenger:  MoOdU  v.  Forsyth, 
4  Watts  ft  S.  179.  In  the  latter  case  it  was  said  that  the  plaintiff 
had  bis  choice  to  bring  asgwrnptU  on  the  contract,  or  case  as  for 
a  breach  of  duty.  The  same  point  had  been  previously  decided 
the  same  way  by  this  court:  WUi  v.  WeUh,  6  Watts,  10;  as  well 
as  in  England:  Weatt  v.  lEmg^  12  Bast,  464.  It  is  not  open  to 
the  slightest  doubt. 

The  point  which  comes  more  near  than  any  other  to  being  a 
sabstantial  defense  is,  that  the  destruction  of  the  plaintifV' 
boat  was  so  remote  a  oonsequence  of  the  negligenoe  com* 
phuaed  of  that  no  reeoveiy  ought  to  be  allowed.    It  is  certainly 
true  that  compensation  for  an  injury  can  be  demanded  on^ 
from  those  whose  acts  and  omissions  have  directly  caused  it. 
We  can  not  link  a  series  of  accidental  events  together,  and  f  oI« 
low  the  dudn  back  as  far  as  we  can  connect  it.    The  law  will 
not  ftalonlate  the  propulsion  of  causes  on  causes,  and  make  him 
who  set  the  first  in  motion  liable  for  the  damage  produced  by 
alL    But  the  application  of  the  maxim,  Oaum  procdma  nan 
remcia  tpedaiitr,  in  often  veiy  difilcult.    The  books  contain  no 
exact  rule  to  determine  what  is  a  remote  and  what  a  proximate 
cause.    Each  case  seems  to  have  been  decided  as  it  arose  on  its 
own  special  circumstances.    In  Morrison  v.  Mothdden,  10  Penn. 
Law  J.  462,  the  lameness  of  the  horse  was  so  palpabi|y  not  the 
cause  of  the  disaster,  and  the  breaking  of  the  dam  by  which  the 
boat  was  swept  away  was  so  clearly  the  true,  and  in  legal  con- 
templation the  only,  cause,  that  the  question  there  was  vezy  sim- 
ple and  jdain.     So,  also,  it  was  easy  enough  to  decide,  as  Lord 
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Ellenborongh  did  in  Livie  ▼.  Janaon,  12  East,  648,  that  when  a 
ship  at  sea  is  so  damaged  by  a  storm,  and  her  rate  of  sailing  so 
rednoed  that  she  is  unable  to  escape  the  omiaerff  of  a  pnblio 
enemy,  and  thus  comes  to  be  taken,  the  loss  is  by  eaptore,  and 
not  by  perils  of  the  sea.  In  both  these  cases  the  connection  of 
the  remote  with  the  immediate  causes  was  merely  fortuitouB, 
and  the  former  might  vexy  well  have  happened  without  the 
latter. 

But  a  cause  is  not  too  remote  to  be  looked  to  merely  because 
it  produces  the  damage  by  means  of  intermediate  agency. 
Where  the  injury  was  the  immediate  consequence  of  some  peril 
to  which  the  suffering  party  was  obliged  to  expose  himself  in 
order  to  ayoid  the  one  for  which  he  sues,  it  is  proximate 
enough*  The  familiar  doctrine  of  marine  law,  which  requires 
the  payment  of  general  average,  is  an  instance  of  this.  So 
if  a  vessel,  insured  only  against  the  barratry  of  the  master, 
is  exposed  to  capture  by  a  barratrous  deviation,  the  under* 
writer  is  liable,  on  the  ground  that  the  deviation  occasioned  the 
loss:  VaUejo  v.  Wheeler ^  Oowp.  163;  and  this,  though  there  was 
no  immediate  connection  between  the  deviation  and  the  capture: 
Mcltdyre  v.  Bowne^  1  Johns*  229.  Where  the  barratry  consisted 
in  cruising  contrary  to  orders,  and  the  cargo  was  lost  in  a  storm 
which  would  not  have  been  encountered  but  for  an  attempt  to 
take  a  prize  into  port,  the  violation  of  the  orders,  and  not  the 
storm,  was  declared  to  be  the  cause  to  which  the  loss  was  refer* 
able:  Hoes  v.  Byrom,  6  T.  B.  879.  A  ship  was  captured,  and 
after  being  detained  for  some  time  was  allowed  to  proceed,  but 
during  the  detention  the  port  to  which  she  was  destined  was 
closed  by  a  blockade,  and  it  was  held  that  the  loss  of  the 
voyage  was  a  consequence  of  the  capture,  though  it  would  have 
been  accomplished  except  for  the  blockade:  Barker  v.  Blokes,  9 
East,  283.  In  a  case  very  nearly  similar,  the  same  doctrine  was 
adopted  and  laid  down  by  this  court:  Savage  v.  Pleasanla,  5 
Binn.  412  [6  Am.  Dec.  424].  A  ship  insured  against  sea  risks 
is  compelled  to  put  into  a  port  where  funds  to  repair  her  can  be 
had  only  by  drawing  bills  at  a  heavy  discount:  the  under* 
writers  are  liable  for  this  sacrifice  as  a  consequence  of  the  peril 
inRured  against.  And  the  owners  of  a  cai^  insured  against 
perils  of  the  sea  may  recover  from  the  insurers  for  the  loss  of 
so  much  as  is  plundered  by  the  inhabitants  of  a  country  where 
the  ship  is  driven  ashore  in  tempestuous  weather:  Stevens  on 
Average,  155. 

All  these  losses  were  occasioned  l^*  causes  greatly  more  re* 
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mole  than  that  whieh  ia  here  alleged  to  hare  piodiioed  the 
wraok  of  the  plaintiffB*  boat.  The  negligenoe  of  the  oity  an* 
thoiities  in  leading  a  pile  of  pig-iron  on  the  wharf  made  it  nee* 
eaaazy  lor  the  Maxy  Ann  to  back  out  into  the  atream  in  order  to 
arroid immediate deatmetion.  If ahefaadnot doneso, thedefenae 
would  donbtleaa  have  been  aet  up  that  she  waa  miamanaged  bj 
those  who  had  charge  of  her.  To  prevent  her  from  settling 
down  on  the  iron  aa  the  water  aonk,  by  which  ahe  mnat  incTi- 
tably  have  been  broken  in  two,  she  waa  ahoved  oat  and  expoaed 
to  another  danger  not  then  apparent,  bat  in  its  reeulta  eqoally 
diaaatrooa.  How  this  can  be  called  a  remote  oonseqaence,  in 
the  face  of  the  anthoritiea  I  haTe  dted,  ia  not  veiy  eaqr  to  see. 
It  followed  aa  an  absolnte  neoeasity  from  the  effect  to  get  clear 
of  the  direct  danger.  The  defendanta  were  boand  to  fomiah 
the  plaintiflb  with  a  aecare  port.  Th^y  oaght  to  have  performed 
that  duty  with  vigilant  fidelity.  Bat  it  waa  done  in  anch  a  man- 
ner that  they  might  aa  well  have  received  the  fee  and  then  re- 
fuaed  the  boat  a  landing  altogether.  They  are  held  to  a  reapon* 
aifaility  at  least  aa  atrict  aa  if  they  had  been  inaorers  of  the 
vooBol  against  all  dangers  from  which  a  well*regiilated  port  in 
good  condition  woald  have  saved  her.  Who  can  doubt  that  she 
waa  wrecked  aimply  because  she  had  not  a  good  landing-place. 

It  ia  aaid,  however,  that  though  thia  part  of  the  wharf  waa 
not  aafe,  other  parts  were;  and  if  the  master  of  the  boat  chose 
to  adopt  a  dangeroua  place,  when  he  might  have  had  another 
which  waa  aecure,  he  brought  the  diaaater  on  himself.  But  he 
had  a  right  to  land  at  any  part  of  the  wharf.  He  chose  the 
place  most  convenient  for  discharging  hia  cargo.  He  had  the 
faith  of  the  city  pledged  that  the  place  he  anchored  at  was  one 
where  his  vessel  might  lie  as  securely  aa  at  any  other.  If,  there* 
fore,  it  auited  him  better  in  other  respects,  he  had  a  right  to 
take  it 

It  ia  aigued  that  the  destruction  of  the  boat  waa  a  consequence 
which  the  agenta  of  the  city  could  not  have  foreseen  aa  likely  to 
oeenr,  and  becanae  th^y  did  not  expect  it,  they  are  not  answer- 
able for  it.  But  it  ia  not  the  law  that  men  are  reaponsible  for 
tbeir  negligence  only  to  the  extent  of  the  injuries  which  they 
knew  would  result  from  it.  If  it  were,  there  could  be  no  re- 
coveriea  except  for  malioious  wrongs.  This  injuiy  waa  pro- 
duced  by  the  iron  on  the  wharf.  The  question  in  the  cauae  waa 
whether  the  loss  should  fall  on  the  dty,  whose  duty  it  waa .  to 
lemove  the  nuisance,  and  who  had  the  right  and  power  to  do 
il,  or  on  the  ownera  of  the  boat,  who  were  under  no  such  ob» 
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ligation.  Ereiy  pxinoiple'  of  law  and  jiutioe  requizea  thai  it 
felkotild  be  borne  by  the  former  and  not  by  the  latter  party. 

It  is  insisted  that  the  plaintiffs  might  have  seen  the  danger 
Ml  well  as  the  defendants,  and  that  one  party  was  as  much  bound 
to  aToid  it  as  the  other  was  to  remove  the  cause.  It  is  tme  that 
where  a  person  brings  an  injnry  on  himself  by  his  own  inexcus- 
able default,  he  can  not  recover  compensation  for  it  from  another 
whose  negligence  concurred  with  his  own  in  producing  it.  But 
the  rule  is  inapplicable  to  this  case;  for  even  if  we  assume  that 
both  parties  had  equal  opportunities  of  seeing  and  understanding^ 
the  danger,  they  were  not  bound  to  equal  degrees  of  vigilance. 
The  city  was  held  to  the  utmost  care  of  the  wharf;  the  owners 
of  the  boat  only  to  that  common  prudence  which  would  keep 
them  dear  of  a  manifest  periL 

It  is  asserted  on  the  paper-book  that  the  court  below  com- 
mitted twenl^-two  several  errors  on  the  trial  of  the  cause. 
None  of  them  are  specified  according  to  the  role  of  court.  We 
have  considered  with  care  evezy  point  presented  by  the  rec- 
ord which  we  deem  important.  Those  minor  objections  to  the 
judgment  which  have  no  bearing  on  the  merits  of  the  case  must 
be  taken  as  waived,  for  the  reasons  given  by  Mr.  Justice  Lewis, 
in  Bioe  v.  Ibrmer^  and  Dravmf  Hank  [22  Ptu  St  118],  decided 
last  week. 

Judgment  aiBrmed. 

**  JwnaanB  or  OommcB  IxpsainviLr  SiQunu  toas  Poauo  Wbabvis 
SHOULD  BS  nr  Bawm  CoNnmov;  and  if  &  mimioipal  oorpocstioa  is  In  ponea- 
sion  of  saoh  a  wharf,  and  ezeroisea  oontnil  over  it,  and  reooivoa  toUa  for  ite 
vm&,  it  owea  a  dnty  to  tho  pablio  to  keop  it  in  proper  and  aaeiire  ooadttion  for 
iiaa^  and  it  it  liable,  withoot  atatntory  onaotment  to  that  offBot^  to  aa  action 
for  any  apeeial  injoriaa  to  boata  and  vaeaela  oanaed  by  its  failure  to  diaoharge 
thia  duty.  In  saoh  a  oaae^  it  ia  not  material  whether  the  dtj  had  adopted 
ordinanoea  for  the  regnlation  of  the  wharf^  or  having  aooh,  a^eoted  to  en- 
foroe  them,  aa  in  either  event  the  reaponaibility  ia  the  aaaM:*  1  Dilion  on 
Man.  Corp.,  aeo.  77i  oiting  the  prinoipal  oaae^  and  a  nnmbor  of  otheia.  See 
alao  Id^  aeo.  778. 

Ths  panroiPAi.  ciss  u  citbd  hy  the  oonrt  in  Me  v.  SekwbigUt  podt  p.  87» 
where  the  oonrt  held  a  oity  liable  for  injnry  resnlting  from  ita  faflora  to 
keep  ita  atraeta  in  repair.  It  is  dted  in  Bemeh  v.  JAo^  31  Pa.  St  809,  npon 
the  question  of  remote  and  proximate  damages:  and  in  8eoU  v.  HwUtr^  46 
Id.  196»  and  P.  F.  W.  A  O.  ITp  Oo.  v.  OUlelcaid,  66  Id.  4S0^  to  the  aame 
point.  ItisalsodtedarviieiMio  in  this  last-montlonad  oaas^  mad  iaJVaa.^ 
OUb  OamdOo.r.  Oraham,  68  Id.S97;  Wlnptimf  v.  PmMpkki,  68  U.  140i 
lad  Jftylo  V.  Jfooi^  68  Id.  407. 
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Smteh  &  Co.,  FOB  Cooper,  v.  Eweb  &  Pbgk. 

I>nixo&  B  vov  AmDDfiD  vr  Aauomnirr  of  hu  Cbsmtob^  Olaix  mM 

he  bM  notice  thereot 
Dm  Oft  DncAHP  to  bb  Usid  as  Skt-ofp  iin»t  eziii  at  the  eommeiio^ 

nant  of  the  ndt»  end  moat  have  at  that  time  belonged  to  the  defendant. 
Ddxhiukt  Who  OmBs  Phokibsobt  Non^  NuoriAnD  vo  Hdc  as  Bin 

oiv,  must  show  that  he  received  it  in  the  proper  time.    Ite  mere  poeiM 

aoB  by  bim«  mdoreed  in  blank,  affords  no  presamption  of  each  bueiL 

Aaaas  bj  James  B.  Smith  &  Co.,  for  Lewis  Cooper,  agBinsi 
Ewer  &  Peck  as  partners,  to  recover  a  book-aooouxit  of  nine 
hundred  and  eighty-two  dollars  and  fifly-ssTen  cents,  due  hj 
defendants  to  Smith  &  Co.,  and  assigned  by  Smith  &  Co.  to 
Cooper,  October  39, 1851.  As  a  aet-o£P,  defendants  introduced 
a  promissoxy  note  made  by  Smith  &  Co.  to  Stuart  h  Brother, 
dated  April  14, 1851,  for  nine  hundred  and  thirty-one  dollars 
and  one  cent,  payable  eight  months  from  date,  and  indorsed  by 
Btnart  ft  Brother.  The  lower  court  chazged  the  jury  snbetan- 
tiaUy  against  the  plaintiff,  and  the  Terdict  being  against  him,  be 
appealed. 

HamiUon,  for  the  plaintiff  in  error. 

Aldtfn,  for  the  defendants  in  error. 

^y  Courts  WooDWAm>,  J.  This  is  the  last  of  this  batch  of 
eases,  and  as  the  assignment  to  Cooper  was  fully  prored  in  this 
case,  the  questions  that  arise  upon  it  must  be  considezed.  The 
daim  in  suit  was  assigned  to  Cooper  on  the  twenl^-ninth  of  Oc- 
tober, 1861,  and  the  action  was  instituted  on  the  twenty-fifth  of 
ICareh,  1862.  The  note  which  the  defendants  offered  in  en- 
dence  was  drawn  l>y  James  B.  Smith  &  Co. ,  on  the  fourteenth  of 
April,  1851,  for  nine  hundred  and  thirty-one  dollars,  at  eight 
months,  payable  to  the  order  of  Stuart  &  Brother,  and  hj  them  in- 
dorsed without  date  to  the  defendants.  The  defendajits  could 
not  be  affected  by  the  assignment  of  their  creditors'  claim  to 
Cooper  until  they  receiTcd  notice  of  it.  Until  such  notice,  they 
were  at  liberty  to  arm  themseWes  with  liabilities  of  Smith  &  Co., 
and  use  them  in  defense  of  any  action  that  might  be  brought  on 
their  own  indebtedness.  This  doctrine,  hinted  in  a  variety  of 
cases,  was  fully  discussed  by  Mr.  Justice  Lewis,  and  settled  by 
this  court  in  the  case  ot  Rider  y.  Johnson^  20  Pa.  St.  190. 
Cooper  gare  the  defendants  no  notice  of  the  assignment  till  suit 
was  brought.  But  that  was  notice,  for  the  writ  told  them  he 
was  on  the  reoord  as  the  beneficial  plaintiff.    Did  the  del ena« 
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foits  hold  the  note  of  Smith  &  Go.  at  that  timet  If  th^  did, 
they  had  the  right  to  set  it  off.  If  they  did  not,  bat  obtained  it 
Bubsequently,  they  had  no  right  to  set  it  off,  whether  the  aa* 
dgnment  was  for  a  yalnable  consideration  or  not,  for  there  ia 
no  role  better  settled  than  that  a  debt  or  demand  to  be  set  off 
mnst  exist  at  the  commencement  of  the  suit,  and  mnst  at  that 
time  haye  belonged  to  the  defendant:  Huling  ▼•  Hugg^  1  Watts 
&  S.  418;  PenneU  ▼.  Graft,  18  Pa.  St  554. 

Now,  here  was  a  question  of  fact,  of  which  the  defendants 
held  the  affirmatiye,  and  by  the  general  role,  as  well  as  according 
to  Penndl  ▼.  Chnub,  supra,  the  onuM  was  on  them.  What  evidence 
is  there  that  on  the  twenty-fifth  of  March,  1852,  they  held  the 
note?  None,  unless  it  can  be  inferred  presumptiyely  from  the 
negotiability  of  the  note.  But  negotiable  notes  are  frequently 
transferred  after  maturity.  We  have  various  instances  of  thia 
in  the  books.  This  note  fell  due  in  December,  1851;  and  if  in 
the  defendants'  hands  then,  they  would  doubtless  have  protested 
it  for  the  purpose  of  fixing  the  indorser,  and  could  easily  have 
shown  the  fact.  But  if  not  in  their  hands,  then  what  ground  is 
there  for  presuming  they  obtained  it  before  the  twenty-fifth  of 
March,  1858?  The  suit  was  not  commenced  till  March,  1858, 
and  it  is  quite  as  probable  they  would  have  looked  up  overdue 
paper  in  that  year  of  preparation  as  that  they  would  have  taken 
it  in  the  three  months  that  elapsed  between  its  maturity  and  the 
institution  of  the  suit.  It  is  impossible  to  raise  any  presump- 
tion from  the  facts  before  us  to  supply  the  affirmative  proofs 
which  it  is  incumbent  on  the  defendants  to  produce. 

On  this  ground,  the  instruction  should  have  been  adverae  to 
the  defense,  and  the  judgment  must  be  reversed,  and  a  venire 
de  novo  awarded. 


Nonoi  or  AsBiGinaKT.— The  principal  cam  bi  refemd  to  in  (kmUagker 
V.  CatdweUt  jnit^  p.  86,  upon  the  point  of  neoesaity  of  notice  to  a  debtor  of 

en  Mfrfgnmimtr;  eee  also  note  to  that  case. 

SsT-orv  MUST  BB  Dbbt  Existino  nr  Favob  or  DanarDAVT  when  the  eotioa 
waa  commenced.  It  ia  not  anfficient  that  it  waa  conti»cted  for  before,  bnt 
not  tranaferred  to  defendant  till  after  aoit  broaghtt  Shepherd  v.  2Wiier,  15 
Am.  Dec  631.  The  aabjeot  of  aet-off  ia  diacaaaed  at  leogth  in  note  to  Oregg 
V.  Jatmeaf  12  Id.  152. 

Ths  peikcipal  cask  18  CITED  in  8peer$  v.  StemU^  29  Fa.  8t.  194,  where 
the  coort  aay:  **  Where  one  aide  attempta  to  prevent  a  recovery  by  aetting  ap 
aa  a  oroaa-demand  a  note  payable  to  a  third  peraon,  not  negotiaUe^  he  anwt 
ahow  he  waa  the  owner  of  the  note  before  the  anit  waa  ooamMpoed*"  See 
also  BUI  V.  Kn^  Id.  188. 
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CoiiEUAN  V.  F< 

IP  taDra.^An4  8s«n,  lit.] 

WuauL  FATwamt  sr  Qra  or  SmnuL  Jom 

tiM  time^  Is  nol  moh  an  aoi  m  JvttifiM  «&  inf evaDoo  o<  a 

tiitt  otheny  ao  aa  to  leniove  the  bar  of  the  atatato  of  limitatiQaa. 

Soon  DnsoBs  ab  Soon  au  not  Aann  of  Saoh  Oubib* 

IV:  'RMMOvm  Babs  ov  Skatoti  ov  LncnAnom^  there  miial  be  m 
iie^  or  dreamataiioea  from  ndiioh  one  may  be  inferred. 

Bab  or  ftcAnm  or  LoarAnom  n  vor  Bkmovxd  AOAirar  Fboriipai.  by 
the  aot  of  hie  anrety  in  making  m  partial  payment  npon  n  pwiwagy  note 
witiiin  the  etatatoiy  period. 

▲onov  upon  a  pronuasozy  note.   The  opinion  rtntwi  the  buobB^ 
SecfiM^  for  the  plaintilb  in  enor. 
Brvwn,  for  the  defendant  in  error. 

By  Conrti  Lowsn,  J.  Ooleman  and  Sartwell  (the  latter  ag 
enzety)  gaye  their  joint  pxomiasory  note  to  Vobee,  and  within 
flix  years  a  amall  payment  was  made  by  SartweII»  and  six  years 
tfter  the  matnzity  of  the  note  snit  is  faronghtf  and  the  d^end* 
ants  rely  on  the  statute  of  limitations.  The  eonrt  below  roled 
that  the  payment  of  one  remoTed  the  bar  of  the  statute  as 
to  both.  Is  this  right?  It  is  supported  by  Zent%  Ik'rM  r. 
Beari,  8  Pa.  St.  837,  whieh  is  founded  on  Boglish  authorities; 
bat  which  is  certainly  inconsistent  with  the  principles  applied 
in  this  state  to  the  statute  of  limitations. 

We  can  not  but  regard  the  case  of  Whiioomb  t.  Whilmgt 
Dong.  6S2,  which  declared  that  a  payment  hj  one  joint  debtor 
was  a  new  promise  by  all,  as  being  at  the  bottom  of  all  the  con- 
fusion that  exists  in  the  decisions,  in  England  and  in  this 
eonnbcy,  on  the  subject  of  this  statute  in  its  relation  to  joint 
debtors.  That  case  has  often  been  questioned:  Atking  y.  Tredr 
goU,  2  Bam.  &  Cresa  23;  Brandram  y.  Wharicn^  1  Bam.  & 
Aid.  467;  and  it  is  oontraiy  to  the  earlier  case  of  Bland  t.  HMel" 
rig^  2  Yent.  I6I9  and  it  is  so  regarded  by  Abbott,  0.  J.,  in  AUein» 
T.  Tredgotdf  2  Bam.  ft  Grass.  23.  It  set  an  example  which  can 
not  be  consistently  f  oUowed  out,  because  it  violates  the  cardinal 
rule  requiring  a  new  promise,  though  it  professes  otherwise.  It 
IB,  therefore,  not  surprising  to  find  it  caxried  to  the  extreme  of 
■anctioning  the  judgment  that  the  payment  of  part  by  the  die* 
tribution  of  a  bankrupt's  estate,  Jaokmm  t.  Ibirbank,  2  H. 
Black.  810,  or  by  a  bankrupt  debtor,  in  fraud  of  his  co-debtors, 
Ooidard  r.  Ingram,  8  Ad.  &  El.,  N.  S.,  839,  will  renTC  the 
debt  as  to  the  others;  and  that  payment  by  a  principal  on  the 
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prinoipal  seonritj  will  reyiye  a  collateral  engagement  by  a  suzetyi 
IknMng  y.  Ford^  11  Mee.  ft  W.  829.  In  none  of  theae  oaaea  ia 
there  anything  like  a  new  promise;  for  neither  the  party  thua 
declared  to  be  bound,  nor  any  one  oonstitated  as  liia  agent,  had 
done  any  act  from  which  a  new  promise  by  him  ooald  be  in- 
ferred. 

BnArleigh  y.  StaU^  8  Bam.  &  Cress.  86,  and  scTeral  other  mod- 
em  English  cases.  Pease  ▼.  Hmi^  10  Id.  122;  Perham  v.  Baynal, 
2  Bing.  806,  f  uUy  sustain  Whiioomb  v.  WvUing,  eupra.  And  be- 
eause  it  seemed,  in  Atkine  ▼•  Tredgofd^  2  Bam.  &  Oress.  23,  and 
Blaier  t.  LaiMon,  1  Bam.  &  Adol.  896,  to  be  carrying  the  pre- 
cedent too  far  to  decide  that,  where  one  of  two  debtors  is  dead, 
either  the  survivor  or  the  administrator  of  the  decedent  could 
revive  the  debt  against  the  other;  therefore  the  distinction  ia 
attempted  that  their  liability  is  severed  by  the  death  of  one  of 
them,  and  consequently  the  power  of  each  over  the  other  is 
gone.  But  this  is  an  artificial  distinction,  depending  merely  on 
the  form  of  the  remedy,  not  attempted  in  the  analogous  case  of 
Jackson  v.  Favrbamk,  2  H.  Black.  840,  and  not  at  all  afTeoting 
the  substantial  relation  of  the  debtors  to  each  other;  a  distinc- 
tion good  enough,  perhaps,  for  breaking  the  infinenee  of  a  bad 
precedent,  but  a  very  bad  one  if  allowed  to  affect  real  promises. 

The  distinction  put  forward  in  PiUam  y.  Ibder,  1  Bam.  ft 
Cress.  248,  is  no  less  artificial  where  one  of  the  joint  debtors 
was  a  single  woman,  and  had  become  married  before  the  new 
promise  by  her  co-debtor.  It  was  held  that,  because  a  married 
woman  could  make  no  contract,  no  new  promise  could  be  im* 
plied  as  against  her,  from  that  of  her  co-debtor.  Why  notf 
All  these  cases  assume  the  principle  that  the  povror  of  oo-debtora 
to  act  for  each  other  is  of  the  essence  of  the  relation  of  co-debt- 
ors, and  that  could  not  be  changed  by  her  own  act  of  contraet- 
ing  marriage.  If  it  is  not  so,  then  the  new  promises  were  arti- 
ficial, not  real,  being  implied  from  a  supposed  duty,  in  order  to 
fit  the  form  of  action;  and  why  not  admit  such  an  implication 
even  against  a  married  woman  f 

All  these  exceptional  cases  are  illogical  evasions  of  the  principle 
of  Whitcomb  v.  Whiting,  supra,  a  vice  of  which  the  case  of  Wood 
v.  Braddick,  1  Taunt.  104,  is  not  chargeable,  where  one  was  al- 
lowed to  bind  his  late  co-partners,  though  by  their  dissolution 
they  had  revoked  the  power  of  each  over  the  other,  so  far  as  a 
mutual  agreement  could  have  that  effect.  Equally  illogical  ia  the 
conclusion  in  Dairies  v.  Edwards,  7  Ezch.  22,  that  a  payment  of 
the  bankropt  estate  of  one  debtor  does  revive  the  debt  as  to  lbs 
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others;  thus  OTermling  the  more  logical  judgment  of  Jackmm  ▼• 
Unrbank,  wpra. 

We  hare  said  that  the  case  of  WMtoomb  y.  WhUing,  mipra^  tIo- 
lates  the  rale  that  reqtiires  a  new  promise,  and  yet  it  professes  to 
follow  it.  Bat  how?  It  declares  that  each  joint  debtor  is  the 
agent  of  the  others,  and  thus  makes  the  admission  of  one  the 
admission  and  hence  the  promise  of  alL  Bat  in  Perham  ▼. 
Baynal,  2  Bing.  806,  this  principle  seemed  to  need  some  aid; 
and  these  joint  creditors  are  regarded  as  jointly  concerned,  and 
therefore  as  standing  in  a  position  analogous  to  that  of  co- 
trespassers,  in  the  cases  where  the  declarations  of  one  are  evi- 
dence against  the  others.  In  a  Georgia  case  this  idea  takes 
another  form  of  expression,  and  the  right  of  one  to  Affect  all  is 
put  upon  their  "  community  of  interest:"  Oo»  ▼•  Bailey^  9  Ga. 
467  [54  Am.  Dec.  858];  1  Liv.  Law  Mag.  19  It  is  evident  that  it 
would  not  do  to  enlarge  the  influence  of  this  idea;  for  it  would 
most  seriously  endanger  the  rights  of  property  in  all  cases  where 
there  is  a  joint  or  conunon  ownership  or  possession.  It  is  an 
unsnocessful  effort  to  justify  the  assumption  that  joint  debtors 
have  power  over  each  other. 

It  is  not  true  that  joint  debtors  as  such  merely  are  the  agents 
of  each  other.  Partners  are  so  while  the  relation  continues, 
and  this  is  part  of  the  law  and  essence  of  that  relation,  but  not 
of  that  of  joint  debtors.  The  distinction  is  palpable,  when  it 
is  noticed  that  a  joint  contract  by  persons  not  partners  can 
have  no  inception,  and  can  not  be  changed  in  time,  amount, 
subject,  form,  or  substance,  without  the  several  act  of  each  of 
the  joint  contractors.  Their  interests  are  joined  only  in  so  far 
as  the  contract  joins  them.  Their  contract  or  understanding 
by  which  they  agree  together  to  enter  into  the  joint  liability  to 
the  creditor  is  one  thing,  and  the  joint  contract  with  the  cred- 
itor another  thing.  Their  relations  to  each  other  are  defined 
by  the  former,  and  their  joint  relations  to  their  creditor  by  the 
latter;  and  their  joint  relations  in  one  aspect  in  no  sense  define 
tfaoi^  in  the  other.  Whether  as  among  themselves  one  is  to 
pay  all,  or  half,  or  none,  depends  not  upon  the  contract  with 
tiie  creditor,  but  on  their  own  arrangement.  One  alone  may 
be  the  real  debtor,  and  may  be  so  abundantly  aUe  to  pay  thai 
the  others  may  be  said  to  have  no  real  interest  in  the  matter. 
And  even  if  they  are,  as  among  themselves,  equal  debtors,  there 
b  no  real  community  of  interest,  for  by  enforcing  contribution, 
•aeh  is  made  to  answer  for  his  true  share. 

To  cany  out  this  principle  of  Whilotmb  v.  IV&tfiii;,  ittpnS| 
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would  allow  a  debtor  that  ia  hopelessly  bankrupt  to  bind  others 
by  hib  nenr  promise,  and  even  to  be  hired  to  do  it,  and  thos  far 
the  example  has  led  in  England:  Farley  t.  Briani,  3  Ad.  &  El., 
N.  8.,  839.  And  it  would  of  course  allow  a  surety  to  make  a 
new  promise  that  would  bind  his  principal,  though  the  princi- 
pal alone  would  be  affected  by  it,  which  appears  to  be  the 
present  case. 

A  distinction  has  been  attempted  on  the  supposition  that 
there  is  more  Tirtue  in  a  part  payment  than  in  a  new  promise; 
but  the  supposition  is  groundless,  and  we  know  of  no  decision 
that  gives  it  countenance.  It  is  an  act  from  which  a  new 
promise  is  inferred;  but  if  such  an  inference  is  to  be  a  things 
of  truth,  a'nd  not  of  fiction,  it  can  only  be  of  a  promise  by  him 
who  did  the  act.  In  Whitcomb  t.  Whiting,  wpra,  it  is  said  tbaft 
the  co-debtor  ''has  had  the  advantage  of  a  partial  payment,  an& 
therefore  must  be  bound  by  it "  How  had  the  advantage  ?  In 
no  way,  if  the  fact  of  payment  charges  him,  when  without  it 
he  would  have  been  discharged;  or  merely  substitutes  the  duty 
of  contribution  for  that  of  direct  payment. 

In  Pennsylvania  we  have  adhered  more  closely  to  the  rule  that 
there  must  be  a  new  promise,  or  circumstances  from  which  one 
can  be  properly  implied,  in  order  to  remove  the  bar  of  the  stat- 
ute; and  this  has  saved  us  from  many  errors  into  which  others 
have  fallen.  Thus  with  us,  a  new  promise  by  one  late  partner, 
as  such  merely,  does  not  bind  the  others:  Levy  v.  Cadet,  17 
Berg.  &  B.  126  (17  Am.  Dec.  650];  Estate  of  Davis  and  Desauqwe, 
6  Whart.  638  [34  Am.  Dec.  74 1;  Searight  v.  Creighead,  1  Penr. 
&  W.  138;  Homer  v.  Irvine,  3  Watts  &  S.  345  (38  Am.  Dec. 
768 J;  Schoneman  v.  Fegley,  7  Pa.  St.  438.  These  decisions  are 
in  direct  opposition  to  the  case  of  Whitcomb  v.  IVhiting,  supra; 
fcr  by  the  dissolution  of  a  partnership,  partner  debtors  become 
mere  joint  debtors;  and  the  case  of  Zent's  Ex'rs  v.  Heart,  supra, 
is  a  plain  departure  from  our  decisions.  We  hold  that  a  general 
direction  in  a  will  to  pay  debts,  Smith  v.  Porter,  1  Binn.  209; 
Cooke's  Appeal,  8  Pa.  St.  608;  Agnew  v.  FBtterman,  4  Id.  56 
[45  Am.  Dec.  671  j,  and  an  acknowledgment  to  a  stranger,  Kyle 
V.  Wells,  17  Id.  286  [55  Am.  Dec.  555 J;  GiUingham  v.  GUling- 
ham.  Id.  302;  1  Liv.  Law.  Mag.  114'-do  not  remove  the  bar 
of  the  statute,  because  no  new  promise  can  be  inferred  from  such 
acts.  Elsewhere  all  these  points  have  had  a  contrary  decision: 
Wood  V.  Braddick,  1  Taunt.  104;  Hammon  v.  Huntley,  4  Oow. 
#.94;  Anonymous,  1  Salk.  154;  S.  0.,  1  Eq.  Gas.  Abr.305;  Peters 
T.  Brawn,  4  Esp.  46.    In  order,  therefore,  to  preserve  as  near  a^ 
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poBBJUe  ihe  eongintftncy  of  our  own  dedaionB,  to  aroid  the  in- 
TBsion  of  the.  enrdinal  rule  that  requires  a  new  promise,  and  to 
esoape  the  oonfusion  into  which  others  have  fallen,  we  most  re- 
gard our  ease  of  Zenf$  EafT%  v.  J9S»rf,  supfiSy  as  a  mistake. 

We  are  of  opinion  that  a  partial  payment  hj  one  of  serend 
joint  debtors,  not  partners  at  the  time,  is  not  snoh  an  aot  as  jus* 
tifies  an  inference  of  anew  promise  hjthe  othefs,  ro  astorsmore 
the  bar  of  the  statute  of  limitatioD'*. 

Judgment  rcTersed,  and  a  new  trial  awarded. 

To  Bmo^B  Bab  or  flfXATun  ot  LniifATioira,  there  mssl  aot  only  1m  ea  eo- 
knowledgiiieiit  of  the  debt  existing,  bat  ao  exprcMJon  of  a  wiUiagneee  to  pejf 
CoJetT.  Xefaqr,  47  Am.  Deo.  6G1;  Fom  JTeKmiT.  Parmeiee,  51  Id.  S22»  Km- 
myfOM  Bcmk  t.  Pattomf  63  Id.  664,  and  the  notei  to  above  oaeee. 

AosKOWLXDOMBST  OB  Kew  Pbomisb  TO  Pat  PABxmBamr  Disi;  made  by 
one  only  of  the  partaere,  after  a  dinolntioiiy  will  not  remove  the  bar  of  the 
ftatate  aa  against  the  other  partners:  Foa  Kemtm  t.  Pattmda^  ^\  Am.  Dea 
322,  endnote. 

Whsbb  Pbomisbs  or  Obuoors  abs  SsYntAiiy  no  admission  or  ^tmise  by 
one  can  remove  the  bar  of  the  statute  oi  limitations  as  agamst  the  otheier 
Pdwen  V.  SauOgaief  40  Am.  Deo.  691. 

LiABiUTT  OF  SuBXTT  ON  PB0H188OBT  NoTX  IwRed  by  the  statute  of  limi- 
tations is  not  revived  by  the  principal's  rabseqaent  acknowledgment  and 
promise  to  pay:  Lowther  ▼.  Chappeil,  42  Am.  Deo.  643. 

Ths  principal  gasb  IB  oiTBD  by  way  of  illustration  in  Bbgg  t.  Orgitt,  34 
P(L  St.  344^  by  the  court  while  discussing  aoknowledgments  by  partners  altsi 
the  diasolntion  of  the  firm. 


Commonwealth  v.  Bbice« 

(23  Pznn-n.TA]nA  State.  311.] 
Vbinciplb  that  Pubuo  IS  NOT  Chabobablb  with  NiOLXonrca  ow  m 

OrnoEBB,  even  as  against  sureties,  applies  as  well  to  county  officers  ae^ 

state  officials. 
Status  of  Countt  DiscnssED. 
Sobeties  op  Shxbipf  abb  not  Dibchabokd  pbom  thxib  Obuoation  to 

County  by  the  neglect  of  the  county  commissioners  to  deduct  from  same 

due  said  sheriff  the  amount  which  they  had  previously  determined  to  be 

his  indebtedness  to  the  county. 

Afpbal  from  an  agreed  case  submitted  to  the  court  of  common, 
pleas  for  Washington  county.  The  right  to  sue  out  a  \?rit  of 
error  to  this  court  was  reserved  by  both  parties.  Judgment 
went  for  the  defendants.  Thefacts  are  sufiiciently  stated  in  the 
opinion. 

Waiaon  and  Monigomery^  for  the  phuntifEs  in  error. 
MeEaman.  Ooto.  and  Murdoch,  for  the  defendants  in  error. 


'80  Commonwealth  v.  Bbioe.  (Tenn. 

Bj  Court,  LowBiEy  J.  This  suit  is  for  the  use  of  the  countj  of 
Washington,  against  the  8areti<^8  of  a  late  sheriff,  for  fines  and 
jury  fees  collected  by  him.  The  defense  is,  that  the  countj  audi- 
tors had  duly  settled  the  sheriff's  account,  and  found  the  balance 
due  by  him,  and  that,  after  that,  for  claims  of  the  sheriff  against 
the  county,  the  county  commissioners  had  given  him  checks-  to 
An  amount  exceeding  the  balance  claimed  in  this  suit,  and  that 
the  same  were  improperly  paid  at  the  treasury,  without  deduct- 
ing the  amount  of  his  indebtedness. 

The  court  below  held  that  the  principle  that  the  public  is  not 
chargeable  with  the  negligence  of  its  officers  in  such  cases,  even  as 
against  sureties:  OommanweaUh  v.  WoWert^  6  Binn.  292;  Haehrden 
Y.  Commonwealth,  13  Pa.  St.  617.  [53  Am.  Dec.  602];  United  Staies 
V.  Kirkpatrich,  9  Wheat.  736;  United  States  v.  Vamandt,  11  Id. 
188;  United  States  v.  Nichots,  12  Id.  509;  Box  v.  Postmaster  Om- 
eral,  1  Pet.  325 — does  not  apply  to  the  case  of  county  oCicers;  and 
that  the  sureties  were  discharged  by  the  neglect  of  the  commis- 
sioners to  retain  the  money  of  the  sheriff  when  they  had  an  op- 
portunity: Commonwealth  v.  MUler^s  Adm'r,  8  Serg.  &  B.  452; 
LiMenthaler  v.  Thompson,  13  Id.  157  [15  Am.  Dec.  581]. 

A  remark  was  made  in  Olover  t.  Wilson,  6  Pa.  St  293,  that 
favors  this  distinction,  but  we  do  not  know  that  it  has  received 
any  other  judicial  countenance.  Wilson's  Case,  4  Id.  164,  would 
seem  to  impinge  upon  the  general  rule,  but  it  does  not  tend  to 
establish  the  distinction  insisted  on  here. 

The  fact  that  a  county  has  certain  rights  recogmssed  in  law  as 
its  own  does  not  sever  it  as  a  body  from  the  state;  but  only  dis- 
tinguishes it  in  the  state,  and  as  part  of  it,  and  allows  local 
officers  to  enforce,  in  the  name  of  the  county,  certain  rights  and 
duties  which  otherwise  would  have  had  to  be  enforced  in  the 
name  of  the  state.  The  institution  of  local  divisions  is  merely 
a  means  of  government,  and  counties  and  their  officers  are  but 
parts  of  the  machinery  that  constitute  the  public  system*  This 
form  of  administration  is  no  more  a  division  of  the  government 
than  is  the  allotment  of  particular  localities,  or  particular  funo- 
iions,  to  what  are  usually  called  state  officers. 

Besides  this,  it  is  inherent  in  the  very  nature  of  the  case  thai 
the  sureties  of  an  officer  who  has  been  guilty  of  a  breach  of 
duty  can  not  make  any  subsequent  and  consequent  neglect  of 
another  officer  the  foundation  of  a  claim  that  they  should  be 
discharged.  If  they  could,  then  those  who  have  engaged  against 
the  primary  breach  of  duty  would  be  allowed  to  throw  the  lis- 
faility  for  it  upon  him  who  committed  the  consequential  ODe  of 
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ndfj^metiag  to  eompel  ito  oonedion,  and  to  make  Um  lAMid  ai 
if  hB  had  in  iUa  negleotod  a  dnfy  to  Uie  sofetiaa  of  aoot^ 
wban  he  owad  the  doty,  not  to  thenit  bat  to  the  pnbUo  only. 
If  the  aheriiTa  auzetiea  are  diaehaxged,  then  the  oommiaBionen 
are  liaUe,  and  thus  thaj  who  owed  no  dnij  to  the  anretiea  and 
tmn^grnaioil  none  would  he  aabatitated  to  their  liaUlitiea  aa  if 
th^  had.  But  it  ia  not  so.  The  ornnmiaaionera  are  liaUe  if 
the  oonnty,  whoae  ofloexa  they  are,  loaea  hj  their  neglect;  hot 
that  can  not  be  so  long  aa  the  maantj  taken  for  the  peffoxmanoe 
of  the  aheriflra  dniy  ia  aniBoient. 

Judgment  leveraed,  and  jodgaent  te  the  pW<«*8^  for  four 
hundred  and  twelve  dollara,  and  ooata* 

A  oen,  4m  oiimtnwtaiw  of  wbioh  ara  abaoat  Idantknl  wtth  tfaa  prlaolpal 
•aM^  b  thai  of  HaekUm  r.  OommommaUk,  03  Anu  Daa  002.  Thk  oaaa 
ma  dacidad  fan  tha  aaaao  maoaar  aa  tiia  pcineipal  oaaa^  and  for  the  aama 
laaaan.  Tfa-s  ''Thai  tba  ri^la of  the  oonmonwaalth  oaa not  ba  loat  bj  tha 
hMhaa  of  iti  aganti.*  8aa  alao  tha  nota  to  thia  oaaa.  In  PmAmyK  f^ 
r<9M  ^  a  itV  Ox  T.  Aoffer,  M  F^  8k  851.  tha  ooort  hold  that  man  Ibr- 
bavaBoatotha  prinaipal  by  tha  ondUor,  howofw  piajadieial  to  tha 
win  eat  dlwhafffla  hiaL 


Davidson  v.  Ltttlil 

in  taBRBVAau  aciSB,  SOL] 

Ooomucr  mat  bb  Bar  Aama  loa  IftAnagvAur  ee  OuanD- 
r,  but  faiadaqnaay  alooo  ia  faanflldant  to  JaatUy  tha  aaaaaBatioa 
of  aa  asooatad  oonrayanoa^  eioapt  in  tha  oaaa  of  aa  bair  ezpaelanl  who 
aiOa  hia  inharitanoa  baf oaa  ha  laoaivaa  it. 
PaoQV  oor  Qaoaa  InAinQUAOT  or  Comn>aBAnoir,  In  aa  atlaek  npoa  an 
aoBaontad  oonTOjanoe^  can  ba  lagaidad  oalj  aa  oHdanea  of  fnad,  and  of 
itadf  ia  not  aaffidant. 
Hub  dt  Whom  Ora  Hajjt  or  Brass  n  Albxadt  Ybmbd^  tlM  ranainder 
to  baooma  ao  npoa  tha  daath  of  a  taaaat  by  tha  onrtai^*  la  not  aa  hair 


Oau  PABffr  DBiBAinxBD^  OB  Tbocb  GLAmnre  ranaa  Hih»  oaa  take  ad« 
vant^a  of  inadaqnaoj  of  oonaidaratlon  or  other  aireamataaoaa  of  fraud 
attanding  tha  axaootion  of  a  daed. 

EiautMawr  hj  Jamea  B.  DaTidaoUt  agaanat  Hope  Little,  John 
Bradman,  and  Aaron  Moore.  At  the  trial  plaintiiF  ahowed  title 
•i  foUowa:  Title  from  the  eommonwealth  to  Thomaa  Soott  of  a 
tiaet  of  land,  induding  the  disputed  premiaea;  a  deed  of  the 
whole  traet  fay  Soott  to  Sither  Little  for  her  nataral  life»  eroaa* 
mnainders  in  fee  tail  to  Fannie  Little  and  Abraham  Little. 
Pbdntiir  farther  showed  that  Abraham  Little  died  without 
iame,  and  that  Hope  Little  waa  his  widow  and  dofiaee;  that 
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Fannie  IdtUe  married  David  Norris,  by  whom  she  had  a  aoUi 
Aaron  Norris.  Fannie  Little  afterwards  married  John  Harper, 
who  now  surviyes  her,  and  who  is  tenant  by  the  curtesy.  Finally, 
a  deed  from  Aaron  Norris  to  plaintiff,  in  fee  to  bar  the  enti^ 
The  consideration  of  this  deed  was  three  hnndred  and  fifty 
dollars.  The  properly  was  said  to  be  worth  eight  thousand  or 
ten  thousand  dollars.  Defendants  showed  no  title  in  them- 
selves,  but  introduced  an  abstract  of  the  title  of  Hope  Little, 
who  claimed  to  be  the  owner  of  one  third  of  the  land  as  iho 
widow  of  Abraham  Inttle.  She  also  claimed  to  be  the  owner 
of  the  whole  tract  under  a  deed  from  Aaron  Norris,  dated  sub* 
sequent  to  the  commencement  of  this  suit.  Defendants  also 
cUdmed  as  possessors  as  against  plaintiff,  whom  they  claimed 
bad  neither  right  of  possession  nor  any  other  righti  and  that 
whatever  title  he  had  was  fraudulent.  The  case  was  made  to 
turn  upon  the  question  of  fraud  in  the  deed  from  Aaron  Norris 
to  plaintiff,  and  the  gross  inadequaqr  of  the  consideration  aa 
evidence  thereof.  It  does  not  appear  that  Aaron  Norris  took 
any  part  in  the  defense. 

HaweU^  Flenihen^  amd  Vmek^  for  the  plaintiff  In  encor. 

Ewing  and  PaUenon,  for  the  defendants  in  error. 

By  Oourt,  Black,  0.  J.  One  Aaron  Norris  inherited  the  land 
in  dispute,  which  was  worth  about  eight  thousand  dollars,  and 
Bold  it  when  he  was  tweniy-three  years  of  age,  to  Davidson,  for 
three  hundred  and  fifty  dollars.  At  the  time  of  the  sale,  another 
person  had  a  life  estate  in  part  of  the  land.  There  also  appears 
to  have  been  some  doubt  about  a  material  fact  on  which  the 
title  of  Norris  rested. 

The  judge  who  tried  the  cause  instructed  the  jury:  1.  Thai 
the  conveyance  was  void  if  the  price  paid  by  the  vendee  wns 
ahockingly  inadequate,  though  the  transaction  should  be  found 
free  from  all  actual  fraud;  and  2.  That  inequalily  between  the 
price  and  the  value  of  land  sold  is  alone  sufficient  to  set  aside  a 
contract  made  with  a  young  heir,  whose  interest  is  reversionary. 

An  unexecuted  contract  will  not  be  enforced  in  a  oourt  of 
equity,  if  it  seems  to  be  unconscionable.  But  after  it  has  been 
once  executed  by  the  parties  themselves,  a  chancellor  will  not 
interfere  by  declaring  it  void  for  that  reason  alone.  There  are 
many  cases,  therefore,  of  contracts  for  the  sale  of  lands,  in 
which  the  vendee  would  have  no  chance  of  a  decree  for  specifio 
performance,  but  in  which  the  vendor  puts  himimlf  beyond  the 
reach  of  relief  by  making  the  legal  conveyance. 
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A  pufy  who  oomplains  that  he  has  been  wronged,  and  bring* 
a  bill  on  such  grounds,  most  make  out  a  clear  case  before  h» 
can  expect  a  decree  to  cancel  his  own  deed.  If»  however,  h* 
repents  before  the  execntion  of  the  contract  and  stands  apo» 
the  defensive,  ho  may  have  all  the  advantage  of  his  adversary'i^ 
weakness  as  well  as  his  own  strength.  But  whether  the  vendor 
comes  into  court  as  defendant  or  as  plaintiff,  before  the  con^ 
vejance  or  afterwards,  a  gross  inadequacy  of  price  is  some  m^'* 
dence  of  fraud;  and  if  fraud  is  satisfactorily  proved,  it  make*  ft« 
deed  void,  as  reailijy  as  articles  of  agreement.  An  unexecutedl^ 
contract  has  been  often  annulled,  or  the  vendee  left  to  his  action^ 
at  law,  when  there  was  no  proof  of  foul  practice,  except  in«^ 
equality  between  the  price  agreed  on  and  the  thing  sold.  But 
inadequacy  alone  must  be  rejected  as  insufficient  to  josti^  the 
cancellation  of  a  conveyance,  except  in  the  case  of  an  heir  ex* 
peotant,  who  anticipates  his  inheritance  by  selling  it  before  hft. 
gets  it* 

In  the  case  at  bar,  the  judge  put  the  case  to  the  Jui;  on  thir 
naiked  fact  that  the  consideration  of  the  conveyance  wa»  W9f 
gtoaatj  inadequate  as  to  shock  the  judgment  and  produce  mn^ 
pdae;  and  charged  that  if  this  should  be  found,  it  woolA  eff 
itself  amount  to  presumptive  or  legal  fraud,  although  there  wt0» 
BO  aotoal  fraud  in  the  transaction.    We  are  all  of  opinioailkait^ 
this  was  a  mistake.    Inadequacy  of  price  is  not  fraud.    J^mtKX'*^ 
may  be  as  honest  in  making  a  profitable  bargain  as  a  bad^one;  • 
and  the  law  does  not  require  him  to  pay  a  full  price,  if  th^^yi^  - 
son  he  dealswith  is  willing  to  take  less.    The  owner  of  piopejBijy 
naj  sell  it  for  very  little,  or  give  it  awayfor  nothing,  if  he  thini* 
fit;  and  however  unreasonable  his  conduct  may  seem,  his  wtU 
alone  is  sufficient  to  avouch  the  aoi— ''  Stat  pro  roHone  tfobmim^'^ 

Such  gross  inadequacy  as  there  was  in  this  case  ia  very  well 
calculated  to  fix  upon  the  transaction  a  serious  suspicion  oi  it» 
fairness.  It  is  contrary  to  all  our  usual  experience  that  a  mai^ 
should  part  with  his  properly  at  five  per  cent  of  its  value,  un*^ 
less  he  was  excessively  weak  or  ignorant,  or  under  the  influence 
of  some  deception.  But  if  the  vendor  was  thoroughly  ao- 
quainted  with  every  fact  which  it  was  necessary  for  hhn  to 
know;  if  he  was  tweniy-one  years  of  age  and  of  sound  mind^ 
if  there  were  no  droumstances  which  gave  the  vendee  an  in^ 
proper  control  over  him,  amounting  to  mental  imprisoimwntp 
if,  in  short,  the  vendee  behaved  honestly,  and  the  vendor  wa» 
able  to  act  like  a  free  man  with  his  eyes  open,  then  the  one  had 
a  right  to  sell,  and  the  other  to  buy,  on  any  terms  they  sav 
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pioper  to  agree  upon.  The  law  will  never  interfere  between 
the  pertiee  themselTee  to  set  aside  an  honest  oontraot  whioih 
they  have  voluntarily  made.  When  ereditors  complain,  the 
ease  is  totally  different.  The  sale  of  lands  or  goods  I7  an  in- 
debted person  for  lees  than  their  valne  is  ypm>fButa  a  fraud  m 
both  vendor  and  vendee. 

The  oonrt  should  have  charged  the  jury  that  if  there  was  no 
actual  fraud  committed  by  the  yendee,  the  conveyance  could 
not  be  disturbed;  that  the  inadequacy  of  the  price,  gross  as  it 
was,  could  be  regarded  only  as  eyidence  of  fraud;  that  this 
being  the  case  of  an  executed  contract,  the  inadequacy  is  not 
«nffloient  to  prove  the  fraud  without  some  additional  eridence; 
-that  all  the  facts  connected  with  the  transaction  must  be  con« 
•eidered  together;  and  if  by  this  means  it  should  appear  to  be 
lionest,  the  verdict  ought  to  be  for  the  vendee. 

This  case  does  not  seem  to  be  within  the  rule  which  sets  aside 
•an  executed  contract  with  an  heir  for  mere  inadequacy  of  price. 
ITorris  was  not  an  heir  expectant.  The  estate  was  fully  vested 
in  him.  The  fact  that  another  had  a  life  estate  in  one  half  of 
it  makes  no  difference,  or  at  most  is  a  very  slight  circumstance. 

If  the  court  had  been  right  in  the  general  rules  laid  down» 
ihoae  rules  would  not  have  applied  to  a  case  like  this.  Not 
only  are  there  no  creditors  complaining  of  this  sale  as  an  injury 
to  tiiem,  but  for  aught  that  appears,  Norris  himself  is  p^fectly 
satisfied  with  it.  There  is  no  evidence  on  record  that  he  ever 
objected  to  it,  or  authorized  anybody  else  to  do  so.  The  de- 
fendants are  in  possession  without  any  title  at  all,  and  when 
KorriB*  vendee  brought  ejectment  to  turn  them  out,  they  had 
r.o  right  to  set  up,  as  their  defense,  the  fact  that  Norris  con* 
▼eyed  it  without  sufficient  consideration.  No  matter  how 
fraudulent  that  conveyance  may  have  been,  the  cheated  party 
alone,  or  some  one  claiming  under  him,  can  take  advantage  ct 
its  invalidity. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

IxrADBQUAOT  Of  Ooinn>xa4TiON.^M«ra  inadeqiiaoy  of  oomiderstioii,  by 
itwlf,  sod  dtflOQiiiieoted  ixom.  aU  other  faatM,  it  not  a  mffioient  ground  for  Mi- 
ting  aside  a  oontract:  Poliard  ▼.  Lyman,  2  Am.  Deo.  63;  and  note;  Pope  v. 
Brandonf  20  Id.  49;  bat  it  is  a  oiroumstanoe  entitled  to  great  weight  as  evi* 
deooe  of  nndne  advantage:  Bea/rd  ▼.  Campbell,  12  Id.  SS2;  espeeially  whem 
the  party  was  intoxicated  when  he  entered  into  the  oontraot:  CframB  ▼.  Ooni> 
Un,  22  Id.  619.  See  also  Jmom  v.  JVwMn,  44  Id.  448;  ^jmnmi  v.  BoUkU,  44 
Id.  846. 

brADSQiTAcnr  or  OursniKBATioir  ab  Evidxvgb  or  Feaudx  KuykendaU  v. 
McDonald^  67  Am.  Deo.  212;  and  note  217. 
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Gaullaqheb  v.  Caldwell. 

in  FnmiLTAau  Susm  m^ 

OV  JUDOmiVT  BT  JUDOMm  CBTOPaa  WlfB<«flV  VofMB  to 
tiM  JadgBMBfc  dsbtor  k  inopwatiTe  m  to  him.  Htiio^  If  nid  dtli|fi% 
lor  ft  ^alnabla  oflnadgmtion,  obtains  %  rtloMe  from  the  Jvdgmnt  OMd> 
itor  And  ■■jgnnr^  imder  thoM  etfOwiMtHioio  ho  it  diMhacfsd  m  to  tho 


I.— Down  to  tbo  moment  of  aoftiot^  uij  oontnet  wfakh  *  dohtor 
mikoo  with  hio  oreditor,  who  boo  ■■■ignod  hit  dbim*  hj  whioh  tho  debt 
ii  ortingBJihod,  oithor  in  wholo  or  in  pnrl^  is  Mi^^nj  mni  ^aij^  againil 
tho  MBcnoOw 

Ihb  opinioii  states  the  neeessavy  facts. 
£00,  for  the  plaintiff  in  error. 
OoiilieeB,  for  the  defendant  in  error. 

By  Ck>inrr,  Black,  0.  J.  This  was  a  wbreyacioM  to  reiiTe  a 
jadgment  for  nine  hundred  and  eighteen  dollars  and  eleTen 
cents,  with  interest  from  Norember  19, 1849.  The  defendant 
below  produced  a  release,  dated  in  1852,  from  the  legal  plainiiflf 
of  the  whole  judgment,  for  the  consideration  of  one  hundred  and 
fifty  dollars.  It  was  replied  to  this  that  the  release  was  no 
defense,  because  the  plaintiff  and  releasor  had  assigned  the 
debt  to  a  third  person  in  1841,  though  it  was  admitted  that  the 
defendant,  when  he  got  the  release,  had  no  notice  of  the  assign- 
ment. 

Courts  of  law,  as  well  as  courts  of  equity,  will  protect  an 
assignee  of  a  debt  against  the  coyinous  combinations  of  the 
assignor  and  the  debtor  to  defeat  his  rights:  Welch  t.  ManievUle^ 
1  Wheat.  233.  Therefore  a  nominal  plaintiff,  suing  for  the  use 
of  his  assignee,  can  not  dismiss  the  action.  Nor  can  the  debtor 
make  a  good  payment  to  the  assignor,  nor  take  from  him  a 
talid  release,  after  notice  of  the  assignment.  But  the  equitable 
assignment  of  a  chose  in  action  imposes  no  duty  on  the  debtor 
until  he  has  notice  of  it:  Oamaiock  r.  Ihmum  and  Tnuiee^  2 
liass.  96.  The  general  rule  seems  to  be  established  (and  so  it 
ought  to  be),  that  a  secret  transfer  has  no  power  in  it  against  the 
debtor.  If  he  has  no  notice  of  any  equity  residing  in  a  third 
person,  he  may  safely  deal  with  him  who  has  the  legal  right. 
This  rule  has  been  applied  eren  to  the  case  of  a  legal  assign- 
ment:  Bury  y.  HoTlman^  4  Serg.  k  B.  184.  And  in  an  unre- 
ported case  we  held  that  a  debt  in  the  hands  of  an  assignee 
was  subject  to  be  reduced  by  setting  off  claims  purchased  by 
the  debtor  against  the  assignor  after  assignment  and  before 
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tiotioe:  Smilh  y.  Ewer,  22  Pa.  St.  116  [ante^  p.  78].  It  is  impos- 
"Cible  to  oonoeiTe  apon  what  principle  of  justioe  a  debtor  sliotild 
'he  prejudiced  by  an  assignment  of  which  he  knows  nothing. 
If  the  party  whose  interest  and  duty  it  is  to  give  him  notice,  so 
tiiat  he  can  regulate  his  conduct  according  to  his  new  relations, 
«nake  it  a  point  to  keep  him  ignorant,  he  should  certainly  not 
t>e  compelled  to  soffor,  since  one  man  is  not  to  answer  for  the 
default  of  another.  Down  to  the  moment  of  notice,  the  debtor 
cnay  do  whatever  he  could  legally  have  done  if  no  assignment 
liad  been  made.  Any  contract  which  he  makes  with  the  original 
creditor,  by  which  the  debt  is  extinguished,  either  in  whole  or 
in  part,  is  binding  and  valid  against  the  assignee. 

It  was  not  averred  in  the  argument  (and  there  is  nothing  on 
the  record  to  support  such  an  assertion)  that  the  defendant  ob* 
Gained  the  release  by  other  than  fair  means.  It  was  not  said 
tto  be  invalid  for  any  reason  except  because  of  the  assignee's  in- 
-terest.  The  assignment  was  entirely  a  private  one.  It  was  not 
A  led  or  noted  on  the  record.  The  assignee  was  not  named  in 
mnj  of  the  proceedings,  though  the  judgment  was  several  timea 
cevived.  Several  executions  were  issued  and  stayed  by  the  legal 
plaintiff  himself.  The  present  mrire  faoias  was  not  marked  for 
Cbe  use  of  the  assignee.  For  aught  that  appears,  the  defendant 
never  heard  of  the  assignment  until  it  was  sprung  upon  him 
from  the  pocket  of  his  adversary  at  the  time  of  the  trial,  nearly 
'twelve  years  after  its  date.  The  well-known  character  of  the 
assignee  in  this  case  puts  his  motives  above  all  suspicion.  He 
^^vms,  without  doubt,  merely  careless  of  his  own  interests,  as 
igpiofessional  men,  with  their  hands  full  of  other  people's  bosi* 
«iess«  are  apt  to  be.  But  if  we  would  hold  that  a  release  oh* 
-teined  in  good  faith  and  honestly  paid  for  could  be  made  void 
'igr  producing  an  assignment  of  earlier  date,  but  unknown  to 
itlie  debtor,  we  would  give  dishonest  men  an  opportunity  of 
««iMnmitting  the  grossest  frauds.  The  assignor  and  the  assignee 
;aught  easily  conspire  to  keep  the  assignment  a  secret  for  the 
wwj  purpose  of  getting  the  debt  paid  twice. 

Judgment  affirmed. 

The  nareported  omo  referred  to  in  the  above  opEnioa  is  8ndA  v.  Ewer, 
^mtite,  p.  73.  In  this  case  the  ooart  hold  that  the  debtor  is  not  afifeoted  by  the 
^wfrignmnut  of  his  creditor's  daim  until  he  has  notioe  thereof. 

Bmokot  Qivss  BY  NoMUTAL  PLAnTOiFf ,  after  assigning  away  the  benefit  of 
^mm  aetion,  aoknowledging  payment  of  the  debt,  is  not  evidenoe  of  that  fMit 
the  assignee.    The  Juy  most  determine  whether  the  debtor  had  notioe 
tiM  SMignment  before  making  payment  to  the  nominal  phontiff  i  Mmr  v« 
23  Am.  Deo.  449.    See  Siamton  v.  1%oma$,  35  Id.  680^  and  note. 


1853.3  Brie  v.  ScHWiNaLE.  87 

Abbjoxiodit  oor  Choss  zh  Aonoir  is  of  no  effect  at  againrt  ■abseqaeni 
parahMen  withoat  notioe  from  the  aasigxior,  or  against  bis  attaching  ored- 
hor%  nnleBS  within  a  reasonable  time  after  the  assignment  notioe  theraof  is 
gfven  to  the  debtor:  VanBuMrkr.  Harford  Fire  InB.  Cb.,  96  Am.  Deo.  473. 
Li  the  note  to  this  oase,  the  snbjeet  of  the  neoessitj  of  notioe  to  debtors  of 
the  assignments  of  ohoses  In  action  is  discussed  at  length:  See  Jfaiir  t.  Sekmek^ 
18  Id.  683^  and  note;  ^a^etov.  Minor,  48  Id.  727. 

In  Fkeeman  on  Jadgments»  sec.  428^  the  author,  in  speaking  of  the  neees- 
witj  of  noiloe  of  assignment^  says:  *'  It  is  undoubtedly  true,  that  if  the  aarignee 
gims  BO  notioe  of  the  change  of  ownership  in  the  Judgment,  and  permita  tha 
■asignnr  to  ooatral  the  execution,  the  Judgment  debtor  will  be  protected  in 
an  payments  wliioh  he  may  make  to  the  apparent  judgment  oreditor,"  citing 
Pogt  ▼.  Betmm,  22  m.  484|  Dodd  r.  Brott,  1  Minn.  270,  and  the  principal 


Ta«  PsnciPAL  OAsm  n  cited  In  Campbelt§  Appeai,  29  Pa.  St.  408;  where 
Ihe  oourt  liold  that  a  subsequent  purchase  of  a  Judgment^  aeoompaaled  or 
followad  by  a  transfer  on  the  reeord,  will  pass  the  title  to  such  Judgment  as 
against  a  prior  purchase  not  entered  of  record,  and  of  which  the  second  pur- 
chassr  had  no  notice.  In  Xldred  r.  fftmleift  Adm^r,  88  Id«  83,  it  is  cited 
to  tiie  point  that  an  assignment  of  a  bond  on  the  vscord  la  oonatnMtlTn  notioe 
ef  snoh  assignment.  It  la  cited  to  much  the  same  point  in  Romlmtd  t.  AoK 
18  Id.  188. 


EbEB  V.  SOHWINGLB. 

[S  Fa— ILVAIA  BsAva,  I8L] 

Caw  Bomn  sr  m  Orastib  to  Knp  tn  Sfnm  nr  Bvaib  is  Habls 
for  an  Injury  ooossloned  by  its  neglect  to  do  so. 

VfSET  HlOBWAT   OB  TbOBOUOBFABS  WbIOH    PvBUO  MAM  BlOOV  lo  Un 

must  be  lupt  by  somebody  in  suob  order  that  H  can  be  safely  need.  In 
every  esse  except  where  suit  Is  brought  against  an  ottoer  in  hie  Indi- 
▼idual  capacity,  instead  of  against  the  corporation  which  he  rsptswnt^ 
the  person  is  liaUe^  whether  this  failure  to  repair  la  the  result  of  hit 
willful  negligenoe  or  not. 

fai  AonoH  AOAVKn  Cm  ion  Pniimaro  Snunr  io  BmAnr  or  XJmbamu 
Oonnnov,  whersby  plaintiff  w&s  injured,  it. is  no  defenae  to  say  that 
plaintiff  mi^^t  have  used  other  streets  running  paiallal  with  the  de- 
fective one.  While  culpable  negligenoe  or  want  of  ordinary  care  would 
be  a  defense  to  such  action,  hie  selecting  this  street^  to  whioh  the  author- 
itiee  invited  by  not  doeing  it  upv  doee  not  amount  to  such. 

Taxatiow— LacK  or  Fitkds.-- It  is  no  defense  to  an  aotlon  against  a  dty 
for  injury  caused  by  said  city  permitting  its  streets  to  remain  out  of 
repair  that  said  city  has  no  funds  on  hand  to  expend  for  repairing 
stnets,  and  that  the  regular  tax  levy  was  exhausted,  when  the  charter 
of  said  city  permitted  it,  with  the  consent  of  a  majority  of  its  inhabi* 
tant%  to  levy  a  larger  tax  for  purpoeee  of  general  utility. 

DMLasATioN  AOAum  Cmr  ro&  Failukb  to  Kxxp  m  Snons  nr  Ri^ 
rant  need  not  recite  the  act  of  the  legislature  requiring  it  to  do  so,  noff 
■sed  it  aver  that  the  city  has  sufficient  funds  on  hand  to  make  mall 
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Osjaonov  «d  Smtmuuiur  of  T^moLAMArtom  mml  b*  telon  in  lb*  l«v« 


AoxEOH  on  the  eaae,  faronght  to  recorer  damages  for  in« 
juries  sustained  hy  plaintifll  It  appeared  that  a  bridge  whiob 
had  eidsted  oyer  a  creek  which  crossed  the  street  along  whiob 
plaintiif  was  trayeling  had  been  washed  away,  and  that  plaint- 
iff, while  endeayoring  to  cross  the  creek  in  his  carriage,  had  his 
leg  broken  because  of  his  carriage  being  upseL  A  way  had 
been  dug  down  to  the  creek  by  which  wagons  could  descend, 
but  it  does  not  appear  whether  this  was  done  by  the  authorify 
of  the  cily  or  not  It  also  appeared  that  plaintiff  might  safely 
haTC  traveled  upon  other  streets  which  ran  parallel  to  the  one 
upon  which  he  was  injured*  The  remaining  facts  necessary 
for  an  understanding  of  the  opinion  are  stated  therein.  Plainb- 
iff  had  judgment  below. 

BdMUf  for  the  plaintiff  in  error. 

Walker  and  TTiompson,  for  the  defendants  in  error. 

By  Oourt,  Black,  0.  J.  The  principal  question  in  this  case 
is,  whether  a  city  corporation,  bound  by  its  charter  to  keep  its 
streets  in  repair,  is  liable  for  an  injury  occasioned  by  neglect  to 
do  so. 

liyery  highway  or  thoroughfare  which  the  public  has  a  right 
to  use  must  be  kept  by  somebody  in  such  order  that  it  can  be 
safely  used,  and  if  any  serious  injury  happens  to  an  individual  in 
consequence  of  its  bad  condition,  those  who  are  bound  to  repair 
must  answer  in  damages.  In  BeaUy  v.  OUmore,  16  Pa.  St.  463 
[55  Am.  Dec.  514],  a  person  who  had  dug  a  hole  in  the  pave- 
ment, and  violated  his  duty  by  leaving  it  exposed,  was  held 
liable  to  a  party  who  fell  into  it  and  broke  his  leg.  In  BarUeU 
V.  Crotier,  15  Johns.  250,  an  action  was  sustained  againsb  an 
overseer  of  the  highway,  who  had  the  means  of  repairing  the 
roads  in  his  hands,  but  neglected  to  do  it,  and  caused  a  loss  to 
the  plaintiff.  In  IZbiimwml  v.  Susquehanna  8,  B.  Oo.^  6  Id.  90, 
a  private  corporation  which  had  failed  to  keep  up  one  of  its 
bridges  was  held  liable  for  a  similar  loss.  In  Dean  v.  New  MU- 
ford  Ibumskip,  6  Watts  A  3.  545,  it  was  decided  that  damages 
might  be  recovered  against  a  township  for  the  injury  sustained 
in  consequence!  of  the  non-repair  of  a  public  road.  And  in 
OommtBgionen  of  Kengingtan  v.  Woodf  10  Pa.  St.  93  [49  Am. 
Dec  682],  it  was  said  by  this  court  that  the  liability  of  the  cor- 
poration for  any  injury  arising  from  the  unskillful,  inartificial » 
or  improper  manner  in  which  the  paving  and  grading  of  a  street 
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mm  done  ooald  not  be  oontroyerted.  To  theee  aaihoritiee 
may  be  added  the  case  of  JHUtburgh  r.  Orier,  22  Id.  64  [ante, 
p.  66],  in  whioh  we  held  that  the  mty  oorporation»  hawig 
the  eaie  of  a  port,  waa  xesponaiUe  for  the  loos  of  a  yenel 
which  had  been  wrecked  for  want  of  a  eafe  landing-plaoe.  1 
hare  dted  these  eoTeral  eases  to  show  that  a  party  bound  to 
lepaiTy  whether  it  be  an  indiTidoal^  a  jMriTate  corporation,  a 
townafaipy  district,  or  city,  most  perform  the  duty,  or  pay,  in 
an  action  on  the  case,  for  all  injuries  to  persons  or  property 
which  may  be  caosed  by  the  omission.  Except  in  cases  where 
tbe  suit  is  against  a  public  offloer  in  his  indiridual  chanMter, 
and  not  against  the  corporation  which  he  represents,  as  in  Hsri- 
kU  T.  OrodeTf  stcpra,  it  makes  no  di&rence  whether  the  neglect 
is  willful  or  otherwise* 

It  was  contended  on  the  trial  that,  inasmuch  as  there  were  other 
streets  by  which  the  plaintiff  might  have  reached  any  point  at 
which  he  could  have  been  aiming  when  he  was  hurt,  it  was  his 
own  folly  to  go  over  an  unbridged  stream  and  expose  KiiwH  to 
the  injury  which  he  suffered.  But  if  the  officers  of  the  city  per- 
mitted the  street  to  be  used  without  warning  the  public  of  its 
condition,  they  can  not  charge  the  plaintiff  with  inexcusable 
negligence  of  his  own  safety,  in  doing  what  they  themselves 
took  no  measures  to  prevent.  They  invited  him  into  that  street 
by  not  closing  it  up,  by  allowing  it  to  be  used  without  objeo* 
tion,  and  by  putting  certain  repairs  upon  it  which  made  it  not 
safe,  but  passable  with  skillful  driving  and  good  luck.  Cul- 
pable negligence  or  want  of  ordinary  care  on  the  part  of  the 
plaintiff  would  have  been  a  defense.  But  the  burden  of  prov- 
ing it  was  rightly  held  in  BeaUy  v.  GUmore,  supra  ^  to  lie  on  the 
defendant.  No  proof  of  that  kind  was  offered,  except  what 
may  be  inferred  from  the  plaintiff's  not  going  around  some 
other  way.  We  are  very  clear  in  the  opinion  that  that  amounts 
to  nothing  in  the  circumstances  of  this  case. 

The  charter  of  the  city  forbids  any  tax  for  city  purposes 
greater  than  the  half  of  one  per  cent  on  the  valuation.  This 
had  been  laid  and  expended.  But  the  charter  says  that  a  larger 
tax  may  be  laid  with  the  consent  of  a  majority  of  the  inhabi- 
tants, if  it  be  required  for  a  purpose  of  general  utility.  The 
rebuilding  of  a  bridge  to  accommodate  the  public  in  traveling 
along  a  public  street  is  an  object  of  general  utility.  A  tax  be- 
yond the  half  per  cent,  therefore,  for  that  purpose,  might  have 
been  laid,  unless  a  majority  of  the  citizens  had  refused  to  per- 
mit it.    The  people  of  the  city  are  the  corporators.    It  is  ihej 
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who  are  sued  under  the  corporate  name.  It  is  th^  who  muafc 
pay  this  judgment  if  it  is  to  be  paid  at  all.  Th^  are  defendants 
in  this  aotion*  It  will  not  do  for  them  to  allege  that  they  are 
onwilling  to  perform  a  dufy,  and  hold  that  up  as  an  excuse  for 
its  non-x>erf  ormance.  The  court  of  common  pleas  was  right  in 
saying  that  the  want  of  funds  was  no  excuse,  I  will  not  say 
that  damages  can  be  recovered  for  an  injury  like  this  from  a 
municipal  corporation^  which  has  no  means  at  all  of  raising  a 
corporate  fund  to  repair  its  roads  and  bridges.  That  can  not 
be  a  legal  duty  which  the  law  does  not  permit  to  be  executed. 
But  in  this  case  the  city  had  a  corporate  fund»  capable  of  being 
increased  to  any  extent  by  the  immediate  act  of  the  people.  If 
a  mere  vote  of  the  council  could  have  laid  the  tax»  their  disin* 
clination  to  do  so  would  hardly  haye  been  thought  of  as  a  de* 
fense.  The  people  being  their  own  representatiTes  in  regard  to 
all  taxation  beyond  a  half  per  centi  they  are  bound  to  see  to  it 
themselves  as  much  as  the  council  would  have  been,  if  the  mat- 
ter had  been  intrusted  to  their  discretion.  No  matter  where  the 
authority  of  a  municipal  corporation  may  be  lodged,  nor  what 
organs  may  be  designated  to  speak  ito  will,  neither  the  council 
nor  the  people  can  rid  themselves  of  a  public  duty  by  any  vote 
of  their  own  or  any  refusal  to  vote. 

It  is  assigned  for  error  here  that  the  norr.  seto  forth  no  cause 
of  action.  It  is  not  necessary  to  recite  in  the  declaration  the 
act  of  assembly  which  binds  tJiie  city  to  keep  the  streeto  in  re- 
pair, nor  to  aver  that  the  city  had  funds  to  do  it.  But  even  if 
the  narr.  were  deficient,  we  would  not  reverse  for  that  reason, 
because  the  point  was  not  made  in  the  court  below» 

Judgment  aflirmed. 

Tbb  nuKOZPAL  CASS  n  ciTiD  by  DUkm  in  the  aeooiid  volanM  of  his  work 
m  mnnlBJpa]  oorpocatioiiib  at  sectioni  776  and  789.  In  ths  Utter  eeotion  the 
•athor  eeyis  "Where  the  daty  to  keep  streete  in  repair  is  in  terms  enjoined 
vpon  the  oorporate  authoritiee,  and  they  are  eappUed  with  the  mesne  to  pei^ 
form  it,  there  ia  little  difBoaltyt  we  think,  in  holding  the  oorporation  liable  oa 
the  general  prinoiplea  of  the  law,  withoat  an  expreaa  statate  declaring  the 
liability  to  a  ciTil  aotion  by  any  one  apeeially  injured  by  its  neglect  to  dis- 
oharge  this  speciflo  duty.** 

Municipal  Oorpobatiok  is  PaiMAaiLT  Liabui  for  injvriee  arising  from 
Hs  neglect  to  keep  its  streets  in  a  safe  condition  for  the  nee  of  the  publics 
Noteto(X(y</ih|^aloT.  ArfZornqr,  67Am.  Deo.  fiSO. 

Thb  pbihoipal  0A8B  IS  CITED  a/rgmotio  in  Aleom  t.  01^  qf  PkUade^phia, 
44  Fa.  »t.  S61;  PMmrf^  FhH  Wagm  S  O.  iTy  Oo.  t.  OOekmi,  56  Id.  451; 
iVmuylsnifo  tmd  Okh  Oamal  Ox  t.  Orakam,  63  Id.  297;  Wbipemt^  r.  PhUo' 
rfs^Mo,  66  Id.  14a  It  is  dted  in  ^orriaiow  r.  Mager.  67  Id.  855^  to  the 
point  that  where  a  street  in  an  inoorporated  town  has  been  opeiied  and 


1853.]  Commonwealth  v.  Saioot.  91 


graded  bj  11m  town  ma^haMm,  and  vnder  their  Joriadietloii,  altlioogh  a  por- 
tion oi  it  nay  hare  been  oonoeded  aa  an  aaaament  to  »  railroad*  the  antfaor- 
itiaa  ara  unit  relieted  from  the  obligation  to  ramore  dangerona  nniaancwa.  In 
Mapko  T.  Mwr%  68  Id.  407,  it  ia  dted  with  a  number  of  otherig  where  tha 
eoort  aay:  '^Thna  it  ia  elear  that  by  law  the  primary  duty  of  t»^ti^i«<nt 
and  rapairjng  the  bridge  lay  on  the  townahipa  defandanti  Jdnt]y»  the  itieaiB 
oter  which  it  was  bnflt  being  on  the  diTialon  line  between  them.  For  thia 
perpoee  tiie  aaperriaon  of  roada  ol  the  reapeotiTe  townahipa  ware  the  agenti 
eoMtitnted  by  Uw;  and  it  ia  equally  olear  that  the  ponnnal  UabiUty  el  the 
aqperriaon  lor  their  negleet  to  perform  thia  duty  doaa  not  laaM 
liahililf  ol  the  tofwadupa  to  thoae  who  aolliv  ii^oiy  fiun  their 
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[tt  PnaRLTASu  SiAxn,  IM.] 

Ovi  Wm  TEaumnjDiTLT  Iimucn  IixmRaTB  Pnttov  lo  Bnm  K<yi% 
nipteaonting  it  to  be  for  a  leas  aom  than  It  really  i%  ia  not  gviltgr  «l 


FteaosBT  n  FBAOiNnaR  Maumo  on  AunBivo  or  WWzoro  to  the  profn- 
diee  of  another^  ri^t. 

The  opinion  skates  the  neoessazy  fsets. 

Oiomlfi^haiii  aikd  McOuffin^  for  the  oommonwealih. 

Ibylor,  for  the  def endant, 

B7  Cioiirt,  Blaok,  0.  J.  The  defendant  wrote  a  note  payable 
to  himself,  for  one  hundred  and  forty-one  dollars,  and  got  aa 
illiterate  man  to  sign  it,  bjr  falsely  and  f randolently  pretending 
that  it  was  for  forty-one  doUaxs  only.  On  a  special  Terdiot 
finding  these  facts  the  conrt  gare  judgment  in  favor  of  the 
aoooaed. 

The  act  was  a  foigezy  according  to  all  the  tezi-writers  on 
eriminal  law,  from  Ooke  to  Wharton.  Bot  their  doctrine  is  not 
sustained  by  the  ancient  English  cases,  and  is  opposed  by  the 
modem  ones.  Only  three  American  decisions  were  dted  on 
the  argument;  and  we  take  it  for  granted  that  there  are  no 
others  on  the  point  Two  of  these,  Putnam  t.  SuUwan^  4  Mass. 
45  [8  Am.  Dec  906];  flttt  y.  SUOe,  1  Teig.  76  [24  Am.  Dec.  441], 
are  wholly  with  the  defendant;  and  the  other,  Btaie  y.  Shurilif, 
18  Me.  871,  supports  the  argument  of  the  commonwealth's 
counseL  The  weight  of  the  judicial  authorities  is  in  favor  of 
the  opinion  that  this  is  no  forgery.  We  think  that  the  argu- 
ments drawn  from  principle,  and  the  reason  of  the  thing,  pre- 
ponderate on  the  same  side.  It  must  be  admitted  that,  in 
moKals,  such  an  imposture  as  this  stands  no  better  than  the 
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making  of  s  false  paper.  But  even  a  knave  most  not  be  pun- 
ished for  one  offense  beeanse  he  has  been  gufltj  of  another. 
Forgeiy  is  the  fraudulent  making  or  altering  of  a  writing  to  the 
prejudioe  of  another's  right.  The  defendant  was  guiltj  of  the 
fraud,  but  not  of  the  making.  The  paper  was  made  faj  the 
other  person  himself » in  prejudioe  of  his  own  right.  To  oomi- 
plete  the  offense,  aooording  to  the  definition,  it  requires  a  fraud- 
ulent  intent  and  making  both.  The  latter  is  innocent 
out  the  former,  and  the  former,  if  oaxried  into  effeot 
the  latter,  is  merely  a  cheat.  If  every  trick  or  false  pretense 
or  fraudulent  act  by  which  a  person  is  induced  to  put  his  name 
to  a  paper  which  he  would  not  otherwise  have  ngned  is  to  be 
called  a  forgezy,  where  shall  we  stopt  and  what  shall  be  the 
rulet  Is  it  forgery  to  take  a  note  for  a  debt  known  not  to  be 
due  f  Or  to  procure  a  deed*  for  valuable  land  by  fraudulently 
representing  to  the  ignorant  owner  that  is  worUilessf  Or  to 
get  a  legacy  inserted  in  a  will  by  imposing  on  a  weak  man  in  his 
illness  f  All  these  would  be  frauds — ^frauds  perpetrated  for  the 
purpose  of  getting  papers  signed — as  much  as  that  which  was 
committed  in  this  case.  But  no  one  thinks  they  are  forgeries. 
For  these  reasons,  and  the  reasons  given  in  the  court  below, 
which  we  fully  adopt,  the  judgment  is  to  be  afiirmed. 


Writing  Kotb  vob  Pbbson,  inserting  a  larger  sum  than  the  real  amount 
due,  and  falsely  and  frandnlently  reading  it  over  to  him  as  for  the  latter 
amount,  with  a  view  to  defraud  and  injure  him,  is  not  forgery:  HiU  y.  SiaU, 
24  Am.  Dec.  441.  In  the  note  to  Arnold  v.  Cost,  22  Id.  302,  at  page  311 
the  authorities  upon  the  question  decided  in  the  principal  case  are  ooUected, 
and  are  in  harmony  with'it. 

FoaoKBT,  DKFiNinoifs  or:  See  AmM  ▼.  Cott,  22  Am.  Deo.  300^  note;  HUi 
T.  Suae,  24  Id.  441. 


CASES 


STJPREME  COTJET 


BHODE  ISLAND. 


i/yVylLH, 


Hidden  v.  C 

Warn  Tmamam  «o  Pat  Than  Bamked  bt  BiASon  m  iMmguamm  l» 
fBfned  fron  the  dabtor't  inotnding  nMh  d/M  im  Us  lofcaMt  «f  Mll% 
flbd  with  his  petitkai  lor  tiM  beiMat  of  the  iBMhwt  lAW. 

AaaoM  on  a  pronussoxy  note.  The  only  efidanoe  iafaodneed 
hy  plaintifT  to  remore  the  bar  of  the  stetnte  of  limitettoBet 
whieh  was  pleaded  by  defendant,  waa  that  defendant  had  in- 
dttded  the  note  in  hia  aehedole  of  debta  flled  lor  tha  jwupoae  of 
Iddng  the  benefit  of  the  insolvent  kw. 

Aowte,  for  the  plaintiff 

By  Oonrt,  GuEn,  0.  J.  Where  the  ereditor  doea  not  re^ 
npon  an  expreea  promise,  but  npon  a  pronuae  to  be  raised  bj 
inqdioation  of  kw  from  the  aoknowledgment  of  the  parlgr 
debtor,  we  think  sooh  aoknowledgment  ought  to  contain  an  nn- 
qualified  and  direct  admission  of  a  prerions  sabsisting  debt, 
which  he  is  liable  and  willing  to  pay.  If  there  be  accompany- 
ing droomstanees  which  repel  the  presunption  of  a  promise  or 
intention  to  pay,  the  admission  is  of  no  a^ail.  If  the  acknowl- 
edgment be  aeoompanied  by  the  declaration  of  the  debtor,  that 
he  is  unwilling  or  nnable  to  pay  the  debt,  the  declaration 
neatralizee  the  eilbct  of  the  acknowledgment.  This  is  snb* 
ftantially  the  doctrine  in  BeU  v.  ifomson,  1  Pet  86S. 

A  petitioner  for  the  benefit  of  the  insolvent  law  is  required 
by  that  law  to  annex  to  his  petition  a  tme  inTcntory  of  all  hia 
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debts.  .  This  is  not  made  with  any  view  to  payment  of  the  debt, 
bat  on  the  contrary,  is  annexed  to  and  made  a  part  of  the  peti« 
tion,  in  whioh  the  debtor  under  oath  states  he  is  nnaUe  to  pay; 
and  so  far  from  being  an  acknowledgment  of  a  subsisting  debt 
which  the  party  is  liable  and  willing  to  pay,  the  aelmowledg- 
ment  is  made  to  protect  him  from  process  by  the  creditor  to 
compel  him  to  pay  it.  The  substance  of  the  proceeding  is,  he 
Bays  to  the  court.  The  debt  is  due,  but  I  can  not  pay  it,  and  ask 
you  to  exempt  my  body  from  process  by  the  creditor  to  compel 
me  to  pay  it. 

We  do  not  think  the  law  will  raise  an  implied  promise  to  paj 
from  such  an  acknowledgment 

In  Onwook  t.  SUm,  7  Wend.  267,  the  debtor  admitted  the 
debt,  but  said  it  was  not  in  his  power  to  pay  it  at  that  time,  bat 
he  hoped  to  see  the  plainti£f,  to  do  something  about  it.  This 
was  held  insufficient. 

In  Brawn  t.  Bridges,  2  Ides,  424,  the  question  now  raised 
came  up  under  the  insolvent  law  of  PenneylTania.  It  was  there 
held  that  an  acknowledgment  of  a  debt,  by  indnding  it  in  e 
schedule  of  debts  on  filing  a  petition  under  the  insdlTent  law  of 
that  state,  will  not  take  it  out  of  the  statute.  I  have  not  been 
able  to  obtain  a  report  of  the  case,  and  cite  it  fkom  a  note  of  it 
in  the  supplement  to  the  United  States  Digest,  voL  6^  p.  809^ 
sec.  478. 

AOKHOWLIDCDIKIIT  OV  DSCT  BT  MaKOVO  BkATHCIVV  C9  IX  tK  thlHimilJI  0 

InBOLTmor  is  nod  aoeh  aa  adoiowledgiiiMit  m  wiU  take  it  obI  of  the  sp«a» 
ti<m  oCthABtfttoleof  Hinltstfnnti  OMdg  ▼>  Fbrnk^fim,  49  Asi.  ]>oo.  «0| 
te6  nols  tli«r«to. 
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[1  Bbodb  ZiLua>,4M.] 
BiMMmoy  wBxm  Exiounov  or  "  Wokkino  Tools  KaonHBAxr  torn  VsOAk 
OoodrAnoN"  of Mschanio  u  not  to  be  reitrioted  to  tools  of  aboolnto 
noooiiityy  bat  indndeo  all  took  reasonably  neoeosary  for  the  proaoontion 
of  his  work  advantageonaly  and  nsefnUy,  indnding  snob  new  tools  as  ho 
may  havo  made  or  acquired  which  are  better  adapted  to  the  proaecntio« 
of  his  labor  than  tboso  commonly  used  by  his  eraft. 

Tbovbb  for  the  conTersion  of  four  mortar-beds,  four  staying- 
planks,  and  a  half-hogshead.  They  were  attached  by  defend- 
ant, and  sold  under  execution  as  the  property  of  plaintiff,  who 
claimed  them  as  exempt  from  execution,  they  being  his  working 
tools,  necessaxy  for  his  usual  occupation,  and  of  less  yalue  than 
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t&j  dollars.  At  the  tiialit  appeared  that  plaintiff  was  a  mastor- 
mason,  and  that  he  used  the  above  artides  in  his  business.  It 
was  shown  that  other  masons  in  neighboring  towns  did  not  haye 
ataying-planks  of  their  own;  that  they  did  not  have  portable 
mortar-beds;  nor  did  they  use  hogsheads  for  the  purpose  of 
bringing  water  to  mix  mortar — ^it  being  the  nsoal  coarse  to  use 
refuse  lumber  belonging  to  their  employer  for  staying^  and  they 
procured  water  as  circumstanoes  required.  Plaintiff  further 
showed  that  the  above  property  had  been  much  used  by  him, 
and  that  it  was  of  only  about  twenty  dollars  value.  The  lower 
eourt  said»  among  other  things^  that  the  terms  "  working  tools  " 
and  **  working  tools  necessary  for  his  usual  occupation/'  as  used 
in  the  statute,  should  not  be  construed  to  mean  only  such  work- 
ing tools  as  should  be  indispensably  necessary  to  the  mechanic, 
or  such  as  are.usually  employed  hj  persons  of  the  same  oraft, 
but  rather  such  as  the  mechanic  has  adopted  to  aid  him  in  his 
labor  and  make  it  more  profltaUe.  The  case  came  up  upon  a 
bill  of  exceptions. 

Bowen,  tar  the  plaintiff. 

Wui9or,  for  the  defendant. 

Bj  Oocnrr^  Bbaytqm,  J.  In  this  case  it  appears  that  in  tfie 
court  below  a  trial  by  jury  was  waived,  as  the  parties  might  do 
under  the  statute,  and  the  whole  case  submitted  to  the  court 
upon  the  law  and  the  facts. 

The  ease  is  brought  here  not  by  appeal,  which  would  open 
the  whole  case  here  for  a  new  trial  upon  the  facts,  but  by  a  bill 
of  exceptions,  by  which  the  questions  of  law  decided  I7  the 
court  below  only  are  open. 

The  rules  of  law  applicable  are  very  clearly  laid  down  in  the 
reasons  assigned  for  the  rulings  in  the  case.  From  the  view  of 
the  law  taken  by  that  court  we  see  no  reason  to  dissent.  It 
certainly  could  not  have  been  intended  that  the  term  '*  tools 
neoessaiy  for  his  usual  occupation"  should  be  understood  to 
mean  those  of  absolute  necessity,  viz.,  such  without  which  the 
debtor  could  not  prosecute  his  work  at  all,  but  such  as  are  rea- 
sonably necessary  for  the  prosecution  of  it  advantageously  and 
usefully.  Any  other  construction  would  be  very  little  protec- 
tion, since  any  mechanic  may  in  some  way  go  on  with  his  work 
with  a  very  much  smaller  amount  of  tools  than  are  usually 
supposed  to  be  necessary  for  doing  his  work  to  advantage. 

Now,  this  kind  of  necessity  may  very  well  exist  in  relation  to 
one  individual,  and  not  as  regards  another.    It  is  by  availing 
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tumself  of  new  took,  often  improred  and  better  adapted  to  the 
proaeoation  of  his  labor,  that  improTements  are  made  bj  the 
meohanio,  and  there  is  no  reason  why  they  should  not  be  as 
much  protected  on  their  flrst  introdootion  as  after  thflj  ahould 
have  eome  into  general  ose,  Erexy  meehanio  has  some  tools 
not  used  by  others. 

Having  no  reason  to  OTerrale  the  law  as  laid  down  in  this 
case,  it  is  not  neoessary  for  us  to  say  whether  we  shoold  have 
come  to  the  same  conclusion  upon  the  CTidence.  With  the 
facts  we  have  nothing  to  do.  The  question  of  fact,  whether 
the  articles  in  question  were  tools  necessazy  to  the  usual  oeoa- 
pation  of  the  plaintiif,  was  the  question  submitted  to  the  oonrt, 
as  it  would  have  been  to  a  jury,  but  it  is  not  a  question  open 
here.  Tht)  parties  are  bound  by  the  finding  of  the  eoori,  aa 
they  would  haye  been  by  a  yerdiot  in  the  cause. 

Judgment  afllrmed  with  additional  costs. . 

BXATDTB  EZXKPTIKO  T0OL8  OF  AlTT  DSBIOa  NSOSBSABT  VOE    BIS  TaABS 

oa  OoouPATiOH  FBOM  BziocTiov  doM  not  inolad»  m  maohfas  for  making 
pegi,  although  worked  by  hand,  or  any  other  madhinea:  Kn09  t.  Okadbomnut^ 
48  Am.  Deo.  487.  The  question  of  what  are  toola,  within  the  meaning  of 
■tatates  exempting  thorn  from  exeoation,  ia  diacnwed  at  length  in  EUbmm  ▼. 
DmHinff^  21  Id.  543,  and  note.  See  aleo  the  note  to  theoaae  eC  Jhthull  t. 
HMeff9  Adn^n,  45  Id.  248,  where  exemption  statatei^  their 
Ity,  and  oonstniotion  are  treated  of. 
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[9  Bkoob  XiL4m>,  474.] 

ISDioBODnp  loa  FaaiTDUixsrFLT  RsasmNo  Siouor  Gooos  nsad  as*  allage 

the  name  of  the  peieon  from  whom  such  goods  were  reeetre^  aor  tiiat 

Ilia  name  is  unknown. 
WnxBB  iNDicTimiT  Ck>iiTAiNB  Two  oa  Mobs  Oovms  CKaaonro  diflbrant 

oflfenses,  the  ooort  need  not  compel  the  proeeoator  to  seleot  npoa  which 

eonnt  he  will  submit  the  oaose  to  the  joxy. 

IxDiiaiiCEvr  for  receiving  stolen  goods.  It  contained  two 
counts,  the  first  of  which  charged  tiie  defendant  with  having 
committed  larceny  in  stealing  tiie  goods,  and  the  second,  after 
alleging  that  the  goods  had  been  stolen,  charged  the  defendant 
with  having  received  them  with  knowledge  of  such  fact.  This 
count  did  not  state  the  name  of  the  person  from  whom  the 
goods  were  alleged  to  have  been  received,  nor  that  his  name 
was  unknown  to  the  jurors  finding  the  indictment.  At  the 
[,  the  defendant  was  acquitted  upon  the  first  connt»  andoon* 
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^ied  upon  tbe  aeoond*  He  then  moved  the  court  below  for  a 
new  trial  upon  two  grotmds,  which  are  sufficiently  stated  in  the 
opiiiion. 

Bwrgem^  aUomey  general^  for  the  state. 

Jenchei  and  Blake,  for  the  defendant. 

By  Oonrt»  Biutton,  J.  It  may  be  more  oonrenient  first  to 
eonaider  the  second  ground  assigned  for  a  new  trial,  which  is, 
that  the  court  declined  to  charge  the  juzy  that  it  was  inonm* 
bent  on  the  government  to  allege  in  the  indictment  that  the  de« 
f endant  received  the  goods  referred  to  in  the  second  count  from 
•ome  person  or  persons  either  known  or  unknown  to  the  jurora 
finding  the  indictment,  and  to  support  the  allegation  by  proof, 
«nd  that  unless  so  alleged  and  proved  the  defendant  could  not 
be  convicted  on  that  count. 

Now,  it  is  not  so  alleged,  and  it  would  clearly  be  of  little  ser* 
vice  to  prove  what  is  not  alleged,  for  if  it  be  not  material  to  al- 
lege it,  it  is  because  it  is  not  a  matter  material  to  the  issue.  Tha 
objection,  therefore,  is  to  the  count  itself,  and  the  defendant  in 
effect  says  that  it  is  insufficient  to  warrant  a  conviction  by  rea* 
son  of  the  omission. 

Had  the  count  alleged  the  name  of  the  x>dr8on  from  whom  tha 
^^oods  were  received,  whether  the  allegation  were  necessary  or 
not  in  law,  the  government  would  have  been  held  to  prove  the 
receipt  from  that  person,  and  not  from  another;  but  would  not 
have  been  held  to  the  same  strictness  if  they  were  alleged  to 
have  been  received  from  a  person  to  the  jurors  unknown.  It 
^waa  once  held  that  such  count  could  not  be  sustained  by  prov- 
ing the  receiptof  the  goods  from  a  known  person;  but  thisi  point 
baa  fiinoe  been  so  far  overruled  that  the  person  who  committed 
the  larceny  has  been  admitted  as  a  witness  to  prove  the  fact  of 
the  larceny,  and  that  the  prisoner  received  the  goods  from  him, 
And  the  prisoner  thereupon  convicted. 

The  usual  form  o(  the  indictment  in  the  English  cases  doea 
not  allege  at  all  from  whom  the  goods  were  received,  and  the 
question,  in  the  English  courts,  has  arisen  upon  the  allegations 
ma  to  the  persons  by  whom  they  were  stolen. 

In  the  case  of  Bex  v.  Jervis,  6  Oar.  &  P.  166,  before  lindal, 
O.  J.,  the  first  count  charged  the  prisoner  with  receiving  gooda 
knowing  them  to  have  been  stolen  by  one  Joseph  Bidge,  and 
the  seoond  with  receiving  goods  knowing  them  to  have  been 
stolen  by  an  evil-disposed  person.  It  was  objected  that  the 
aount  did  not  allege  the  name  of  the  evil-disposed  person,  or 
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that  he  was  unknown.  Tindal  said:  **  It  will  do.  Some  objeo- 
tion  is  founded  on  the  too  particular  form  of  the  indictment. 
The  offense  created  by  the  statute  is  not  the  receiving  the  gooda 
from  any  particular  person,  but  receiving  them  knowing  them 
to  have  been  stolen.  The  question,  therefore,  will  be,  whether 
the  goods  are  stolen,  and  whether  the  person  received  them 
knowing  them  to  have  been  stolen." 

In  Eeffina  v.  Caspar^  9  Oar.  &  P.  289,  the  first  count  charged 
that  a  certain  evil-disposed  person  stole  one  hundred  and  two 
pounds*  weight  of  gold-dust;  another  count  charged  one  of  the 
prisoners  with  abetting  the  said  evil-disposed  person;  another 
charged  Caspar  with  receiving  the  said  one  hundred  and  two 
pounds  of  gold-dust,  of  the  goods,  etc.,  **  before  then  feloniously 
stolen,  taken,  and  carried  away,  in  manner  and  form  aforesaid,*' 
well  knowing  the  same  to  have  been  stolen;  there  was  a  similar 
count  against  E.  Moses,  and  another  similar  count  against  A. 
Abrahams.  The  objection  made  was  that  the  persons  who 
committed  the  larceny  were  not  named,  and  the  question  waa 
reserved  and  considered  as  of  a  motion  in  arrest  of  judgment. 
Williams,  J.,  delivered  the  opinion  of  thirteen  of  the  judges,  and 
said:  "The  judges  have  considered  the  question,  and  having^ 
considered  it,  they  have  come  to  the  conclusion  that  there  waa 
nothing  erroneous  in  that  part  of  the  prosecution,  and  that  upon 
those  coimts  which  charged  you  as  receivers  of  stolen  goods 
well  knowing  them  to  have  been  stolen,  you  were,  in  point  of 
law,  properly  convicted. "  That  count  neither  alleged  by  whom 
the  property  was  stolen  nor  from  whom  received. 

In  Begina  v.  PtJham^  9  Oar.  &  P.  280,  the  first  count  charged 
^hree  of  the  prisoners  with  stealing  a  carpet-bag  and  several 
articles  therein,  and  the  other  two  were  charged  with  receiving 
separately  certain  of  the  goods;  another  count  charged  Thomas 
with  the  substantive  felony  of  receiving  a  portion  of  the  goods, 
and  there  was  a  similar  count  against  White,  another  pris- 
oner. The  jury  found  a  verdict  of  guilty  on  the  two  last 
counts,  and  not  guilty  on  the  others.  On  motion  in  arrest,  on 
the  ground  that  the  principal  being  acquitted,  the  principal 
could  not  have  judgment,  Keating  said:  ''The  form  of  count 
used  to  allege  the  receiving  from  the  principal,  and  the  substan- 
tive count  was  introduced  to  prevent  an  acquittal  if  it  should 
turn  out  that  the  receiving  was  from  some  other  person,  but 
still  the  principal  must  be  found  to  have  committed  the  felony.** 
The  objection  was  overruled. 

In  Begina  v.  Oraddock,  1  Bng.  L.  &  Eq.  563,  the  first  oounk 
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ehaiged  the  prisoner  with  stealing  a  promiasoxy  note  for  ten 
I>onndB9  in  common  form;  the  second,  with  stealing  it  from  the 
person;  a  third  ooont  charged  that  Hemy  Oraddock,  at,  etc., 
"  the  goods  and  chattels  aforesaid,  so  as  aforesaid  stolen,  taken, 
and  earned  awaj,  felonionslj  did  receiye  and  haTe,  well  know* 
ing  the  said,"  etc.,  to  have  been  felonionslj  stolen.  Upon  a 
motion  in  arrest  of  judgment,  because  the  connt  charged  that 
the  goods  were  stolen  bj  Henry  Craddock,  and  then  received 
fay  him,  and  as  the  joiy  had  found  he  was  not  the  principal, 
that  coimt  was  negatiTed,  and  that  if  the  name  of  the  prin- 
eipal  is  stated  it  must  be  proved,  it  was  said:  "  We  are  all  of 
the  opinion  that  the  conviction  on  the  last  count  is  good.  Some 
of  the  courts  think  that  the  words  *  so  as  aforesaid '  do  not  im* 
port  into  that  count  the  words  'stolen  by  Heniy  Oraddock;' 
others  hold  that  if  they  did,  the  finding  is  nevertheless  perfectly 
good." 

The  court  evidently  distinguish  between  a  receiving  as  acces- 
sary, as  at  common  law,  and  a  receiving  under  the  statute,  as 
for  a  substantive  felony.  In  Begina  v.  Gaxpaty  9  Oar.  &  P.  289, 
the  court  held,  as  to  such  accessary,  it  was  necessary  to  allege 
the  name  of  the  principal.  But  in  this  case,  some  of  the  judges 
intimated  that  the  principal  was  not  named,  and  the  count 
nevertheless  good;  others,  that  if  he  were  named,  the  receiving 
proved  might  be  from  another  person  than  the  principal,  though 
not  named,  and  that  he  might  be  convicted  on  both  counts. 
The  omission  of  the  name  of  the  person  from  whom  received  is 
not  intimated  as  objectionable,  but  rather  the  stating  it  as  alto- 
gether unnecessary. 

It  is  quite  evident,  from  these  cases,  that  such  an  allegation 
has  not  been  supposed  to  be  necessary.  The  offense  is  not,  as 
was  said  by  Tindal,  0.  J.,  the  receiving  of  stolen  goods  from 
any  particular  person,  but  the  receiving  knowing  them  to  have 
been  stolen;  it  is  not  that  of  an  accessary,  which  requires  the 
name  of  the  principal  to  be  alleged,  and,  what  would  follow 
necessarily,  that  the  receipt  must  be  from  him  to  make  him 
aooessary.  The  offense  is  one  created  by  the  statute,  and  de- 
clared to  be  larceny,  and  is  very  properly  joined  with  a  count 
for  larceny  at  common  law. 

In  this  case  the  offense  is  substantially  set  forth  in  the  second 
count,  in  alleging  that  the  goods  were  stolen,  and  received  by 
the  defendant,  well  knowing  at  the  time  he  received  them  that 
they  were  stolen,  without  stating  from  whom  he  received  them. 
The  forms  which  have  been  supported  against  all  objection,  so 
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far  as  can  be  ooUeoted  from  the  different  oases,  have  not  con* 
tained  this  allegation,  and  have  been  sustained  irithout  it. 
And  we  are  of  opinion  that,  so  far  as  this  point  is  oonoemed, 
the  oonviotion  is  good,  and  that  judgment  ought  not  to  ba 
arrested. 

The  other  ground  is,  that  the  judge  who  tried  the  cause  ie« 
fused  to  require  the  attorney  general  to  elect  upon  which  count 
of  the  indictment  he  would  submit  the  cause  to  the  jury.  And 
the  counsel  contend  that  it  is  a  matter  of  right,  and  that  the 
judge  was  bound,  upon  motion,  to  require  the  attorney  general 
BO  to  elect,  and  not  matter  in  his  discretion.  If  this  were  so, 
a  new  trial  must  necessarily  be  granted;  for  the  plaintiff  would 
not  haye  had  a  legal  trial  while  his  l^al  rights  were  denied. 
But  we  think  that  this  is  not  the  law,  and  that  this  position  ia 
not  sustained  by  authority. 

In  Young  y.  The  King^  8  T.  B.  98,  the  indictment,  which 
was  for  obtaining  money  by  false  pretenses,  contained  two 
counts,  the  first  charging  the  false  pretense  as  a ''  bet  with  a 
colonel  in  the  army,  then  at  Bath; "  the  second,  as  a  bet  made 
with  Omer,  one  of  the  defendants.  It  was  objected  that  here 
were  two  distinct  offenses  charged  in  the  same  indictment,  that 
the  prisoners  might  be  embarrassed  in  their  defense,  and  the 
minds  of  the  jury  distracted.  Buller,  J«,  in  giving  his  opinion, 
said:  ''On  the  face  of  an  indictment  every  count  imports  a 
different  offense,  but  if  it  appear  by  the  plea  that  the  defend- 
ant is  to  be  tried  for  different  offenses,  it  has  been  the  practice 
to  quash,  lest  it  should  confound  the  prisoner  in  his  defense,  or 
prejudice  him  in  his  challenges;  and  if  it  be  not  discoTcred  in 
time,  the  judges  may  compel  the  prosecutor  to  elect  on  which 
he  will  proceed;  but  it  is  only  matter  of  prudence  and  discre* 
tion.  And  so  where  several  defendants  are  tried  together,  and 
the  evidence  wDl  affect  them  differently,  the  judge  will  separate 
the  evidence  and  put  the  issues  distinctly  to  the  jury  separately. 
All  this,  however,  is  matter  of  discretion  only,  which  judges  exer- 
cise in  order  to  give  a  person  a  fair  trial*  But  where  a  verdict 
is  given,  these  are  not  the  subject  of  any  objection  to  the 
record." 

The  same  doctrine  ia  recognized  in  Bex  v.  Autlin^  7  Oar.  h  P. 
796,  and  there  are  several  American  cases  to  the  same  effect; 
WeinMorpflin  v.  State,  7  Blackf.  186,  in  which  it  was  said  it 
is  in  the  discretion  of  the  court,  and  if  refused,  is  no  ground 
for  any  motion  afterwards.  In  Hampton  v.  Stale^  8  Humph.  69 
[47  Am.  Dec.  599],  the  indictment  contained  two  counts,  one  for 
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Biealiiig,  the  oilier  for  reoeiTing.  The  motion  to  oompel  an 
election  was  made  before  plea,  and  the  court  held  that  it  might, 
in  its  diseretiony  quash  or  oompel  an  election,  but  it  was  no 
gronnd  of  error,  demnrrer,  or  arrest  of  judgment,  and  that  for 
the  parx>08e8  of  justice  such  charges  most  often  be  united,  as  it 
might  be  uncertain  whether  the  proof  would  sustain  the  greater 
charge  of  larceny  or  the  lesser  one  of  receiTiag.  In  People  t. 
Hynden,  12  Wend.  425«  the  first  count  charged  the  defendant 
with  forging  a  check,  and  the  second  with  publishing  it  knowing 
it  to  be  forged:  and  the  court  held  that  these  two  counts  were 
properlyunitedbothu^.  theinlioimentaLd  trirl ,  tliah^eiibffensea 
of  the  BfiWe  ch^actAr/dilferipi^  ^^iily'iL  degree',  *are*uniteid  in  the 
same  indictment,  the'  prisoner  may  and  ought  to  be  tried  upon 
both  charges  at  the  same  time. 

It  is  not  shown  in  this  case,  nor  is  it  pretended,  that  the  de- 
fendant had  not  a  fair  trial,  that  the  evidence  was  not  sufficient  to 
prove  all  the  allegations  in  the  second  count,  or  that  he  was  in  any 
way  prejudiced  in  his  defense  by  the  refusal  to  compel  the  at* 
tomey  general  to  elect,  more  than  would  happen  in  evexy  case 
where  such  counts  are  joined  in  one  indictment  and  tried  at  the 
same  time.  If  a  new  trial,  therefore,  is  granted,  it  must  be  be- 
cause the  election  may  be  demanded  in  evezy  case  as  a  matter  of 
right;  but  as  we  are  of  the  opinion  that  it  is  a  matter  purely  in 
the  discretion  of  the  court,  we  do  not  feel  wananted  in  granting 
a  new  trial  for  this  cause. 

New  trial  denied. 


IxDioxMiKT  lOB  RscnvnTQ  SroiiBf  QooDa,— WharfeOB,  fai  tpesklng  of  in* 
diotms&ta  forreoeiYinggooda,  sayi:  '*  Tba  indiotment  need  not  let  forth  the 
DAine  of  any  penon  from  whom  tho  goods  were  reoeived,  nor  aocording  to  the 
prepondenaoe  of  authority,  that  they  were  reoemd  from  eome  pereon  or 
ytnoaavakafoiwn^  Whart.  Grim. L»,  tee. 907»  ottiaf  the priaolpaloMe  amcM^ 
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Ex  Paste  Yandebsmissen  &  Wife. 

[6  KWTHiBI>«0»*»  EQOXTT,  019.] 

Monov  lOB  Lbavi  to  File  Bill  of  Rsyiew  will  bb  Obasted  where  it  ap- 
peen  that  a  former  decree  was  pronounced  becanee  a  deed  hadbeoD  ovier- 
looked  by  and  was  unknown  to  the  attorneys  and  agents  of  the  applicant^ 
tach  deed  being  in  a  foreign  langoage,  and  not  indonwd*  though  it  was 
with  other  papers  placed  in  the  hands  of  saoh  agents  by  the  applicant^ 
who  was  a  non-resident  foreigner. 

Pbtition  for  a  writ  of  reTiew.  It  appears  that  prooeedingB 
were  instituted  against  the  petitioners  herein,  and  some  others, 
to  have  certain  deeds  set  aside.  At  the  hearing  of  the  cause  a 
certain  deed,  yeiy  material  to  petitioners,  was  declared  void,  be-  * 
cause  it  was  a  settlement  after  marriage,  and  therefore  Toluntary. 
In  presenting  this  petition,  the  petitioners  rely  upon  the  fact 
that  a  certified  copy  of  a  certain  marriage  contract  which  bad 
been  entered  into  between  the  proper  parties  to  the  deed,  and 
which  would  haye  been  sufficient  to.  sustain  the  same,  had  been 
overlooked  at  the  hearing.  This  contract  was  in  the  French 
language,  and  was  not  indorsed.  It  had  been  sent  by  petitioners 
to  their  attorneys,  but  its  purport  had  not  been  discovered  by 
them  until  the  decree  adjudging  the  deed  void  had  been  pro- 
nounced.   The  remaining  facts  appear  from  the  opinion. 

Dunkin  and  Pettgru^  for  the  petition^^ 
King,  contra. 

By  Oourt,  Ooloogk,  J.  The  questions  which  arise  in  thip  «aa« 
are  of  the  first  importance  in  the  administration  of  the  choc- 
oexy  jurisdiction  of  the  state.    After  much  discussion,  otir 
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vieefltora  thought  proper  to  establish  this  jurisdiction,  and 
there  has  been  a  continued  effort  on  the  part  of  our  legislators 
to  correct,  as  much  as  possible,  both  the  abuse  of  power  exer- 
cised by  those  courts  and  the  delays  which  haye  arisen  from  the 
mode  of  conducting  the  business  in  them.  Belieying,  as  we  do, 
that  such  a  jurisdiction  is  essentially  necessary  to  the  complete 
and  perfect  administration  of  justice,  we  have  endeaTored  to 
eo-operate  with  the  legislature  to  restrain  within  its  proper 
limits  this  jurisdiction,  and  so  to  regulate  the  practice  as  to 
procure  the  most  speedy  determination  of  cases  which  is  con- 
sistent with  their  mixed,  diversified,  and  oftentimes  complex 
character.  In  England  a  chancery  suit  is  the  business  of  a  life- 
time, and  not  unfrequently  descends  with  the  property  to  the 
second  or  third  generation.  In  order  to  preyent  this  delay  here, 
the  right  of  appeal  is  given  to  a  tribunal  which  sits  twice  a  year, 
as  in  the  ordinary  cases  of  the  law  courts,  the  decision  of  which 
is  final  and  conclusiTe  of  the  subject;  and  hence  it  has  been 
aigued  that  no  other  rehearing  of  a  case  should  be  granted  in 
this  state. 

That  it  was  the  intention  of  the  legislature  to  prevent  the 
delay  resultuig  from  the  circuitous  course  of  proceeding  in  Eng- 
land can  not  be  doubted,  but  that  they  intended  to  preclude  the 
granting  of  bills  of  review  under  any  circumstances  will  not 
be  conceded.  In  words,  they  have  not  done  so,  and  it  would 
be  improper  to  imply  such  intention  in  opposition  to  the  essen- 
tial benefit  resulting  from  a  judicious  exercise  of  the  power — 
nay,  I  may  say,  from  the  absolute  necessity  of  its  existence. 
In  the  case  of  Hdabell  v.  BaotU^  1  McOord  Ch.  18,  although  we 
rejected  the  application,  yet  the  court  say:  **  We  are  not  to  be 
understood  as  saying  that  a  bill  of  review  for  newly  discovered 
evidence  (subject  to  all  the  conditions  and  regulations  pre- 
scribed on  those  occasions)  may  not  be  granted.'' 

We  are  then  to  decide  whettier  the  present  applicants  have 
brought  themselves  within  the  reasons  and  the  rules  on  which 
such  applications  have  been  granted.  The  case  itself,  out  of 
which  this  application  has  arisen,  was  one  of  much  importance, 
both  as  to  the  amount  of  property  and  the  principles  involved 
in  it.  From  the  situation  of  the  parties  (most  of  them  being 
resident  abroad),  and  the  complex  nature  of  their  demands,  de- 
pending not  only  on  evidence  to  be  obtained  in  the  country  in 
which  they  lived,  but  on  the  construction  of  deeds  drawn  and 
executed  according  to  the  forms  of  other  countries,  the  difficulty 
in  the  decision  of  it  was  also  greatly  increased.    In  this  state  of 


104  Ez  Pabte  Yanbebsmibben.      [S. 

things^  and  in  the  absence  of  the  applicants,  the  cause  wmi 
heard,  and  an  important  paper  on  which  the  claim  of  the  ap- 
plicants (according  to  the  opinion  of  a  majority  of  the  court) 
depended,  and  which  was  in  the  possession  of  one  of  the  former 
counsel,  was  not  produced  at  the  hearing.  On  the  part  of  the 
applicants,  it  is  contended  that  this  was  not  their  fault;  that 
there  was  no  negligence  on  their  part;  that  their  claim  is  just, 
legal,  and  equitable;  that  although  they  may  not  come  within 
the  very  letter  of  Lord  Bacon's  rules,  they  are  clearly  within 
the  spirit  and  meaning  of  them.  On  the  other  hand,  it  is  said 
to  be  the  ordinary  case  of  negligence,  where  the  guilty  party 
sacrifices  his  private  right  to  the  operation  of  a  rule  indispens- 
ably necessary  to  the  common  good;  that  where  one  has  evi- 
dence which  he  will  not  or  does  not  produce  at  the  trial,  he  is 
not  entitled  to  a  rehearing. 

We  would  reluctantly  depart  from  a  rule  the  wisdom  of  which 
is  admitted  in  all  lands,  and  one  which  we  have  so  often  prac- 
tically applied  ourselves.  But  qui  hcsret  in  litera^  hanrel  in  cortioe^ 
is  a  maxim  which  must  never  be  forgotten  by  those  who  admin- 
ister equity. 

How  difficult  is  it  so  to  express  any  rule  as  not  to  exclude 
eases  which  are  evidently  (upon  the  mere  statement  of  them) 
within  its  spirit.  The  facts  in  this  case  are,  that  the  papers 
were  all  sent  to  the  counsel  formerly  engaged  in  this  case.  The 
deed  in  question  was  written  in  the  French  language,  on  parch- 
ment, folded,  but  not  indorsed.  The  attorney,  who  very  labori- 
ously and  with  great  technical  precision  made  out  the  abstract 
of  the  deeds  on  which  the  claim  depended,  overlooked  this  deed, 
and  it  was  not  discovered  that  it  was  a  paper  having  any  rela- 
tion to  the  case  until  after  the  decision.  The  rule  laid  down  l^ 
Lord  Bacon  is  in  the  following  words:  "  No  decree  shall  be  re- 
versed, altered  or  explained,  being  once  under  the  great  seal, 
but  upon  bill  of  review;  and  no  bill  of  review  shall  be  admitted 
except  it  contain  either  error  in  law,  appearing  in  the  body  of 
the  decree,  without  further  examination  of  matter  in  fact,  or 
some  new  matter,  which  hath  arisen  in  time  after  the  decree, 
and  not  any  new  proof,  which  might  have  been  used  when  the 
decree  was  made;  nevertheless,  upon  new  proof  that  is  come  to 
light  after  the  decree  was  made,  which  could  not  possibly  have 
been  used  at  the  time  when  the  decree  passed,  a  bill  of  review 
may  be  grounded,  by  the  special  license  of  the  court,  and  not 
otherwise;"  which  ordinance,  it  is  said  by  Lord  Hardwicke, 
Norris  v.  Le  Neve^  8  Atk.  26,  has  never  been  departed  from. 
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Now,  whether  we  take  the  words  of  Lord  Bacon  or  those  of  the 
expositors  who  followed  him,  I  think  the  case  before  ns  is  em* 
braced  in  the  mle,  **  Nevertheless  upon  new  proof  that  is  come 
to  light  after  the  decree  was  made/'  etc.  Now,  I  take  it  that 
the  word  ''new"  may  as  much  apply  to  the  discoTery  of  the 
proof  as  to  its  existence;  for  de  non  appareniibus,  el  non  exMen^ 
Ubus,  eadem  est  raHo.  Although  the  proof  might  exist,  yet  if 
not  produced,  it  could  not  be  acted  upon;  and  the  learned  chan- 
cellor could  not  have  intended,  in  laying  down  a  general  rule, 
to  exclude  a  case  which  in  effect  is  precisely  that  stated  in  the 
rule;  and  this  seems  to  have  been  the  idea  of  that  great  man. 
Lord  Hardwicke,  for  he  says:  "It  must  appear  that  the  new 
matter  has  come  materially  and  substantially  to  the  knowledge 
of  the  party,  or  his  agents,  which  is  the  same  thing,  since  the 
time  of  the  decree  in  the  former  cause,  or  since  such  time  as  he 
eould  have  used  it  to  his  benefit  and  advantage  in  the  former 
cause:"  Coop.  Eq.  PL  91;  Earl  of  PorlamovJh  y.  Lord  Iffin^ 
ftom,  1  Yes.  sen.  434. 

Now,  it  is  very  clear  that  the  proof  in  this  case  came  to  the 
knowledge  of  the  agent  after  the  decree,  and  if  the  meaning  is, 
new  as  to  discovery,  which  I  think  is  clear,  the  case  before  us  is 
within  the  letter  of  the  rule.  It  is  true  that  the  ordinance  does 
say,  "  or  some  new  matter  which  hath  arisen  in  time  after  the 
decree  and  not  any  new  proof  which  might  have  been  used 
when  the  decree  was  made;''  but  I  confess  I  can  not  see  how  any 
circumstances  which  could  arise  after  a  decree  could  be  made 
the  ground  of  a  review.  I  think  this  language  is  obscure,  and 
must  be  considered  as  qualified  and  explained  by  that  which 
immediately  follows,  and  which  I  have  referred  to:  "  Neverthe- 
less, upon  new  proof  that  is  come  to  light  after  the  decree  was 
made/'  etc. 

But  if  it  be  conceded  that,  by  the  rule,  a  review  can  be 
granted  on  ''  some  new  matter  which  hath  arisen  after  the  de- 
cree," yet  I  think  it  must  also  be  granted  that  it  can  be  obtained 
"  upon  new  proof  that  is  come  to  light  after  the  decree,"  which 
is  the  case  before  us — and  for  this  abundant  authority  can  be 
produced,  independent  of  the  rule  itself.  In  the  case  of  Patter^ 
•on  V.  Slaughter^  1  Amb.  293,  Lord  Hardwicke  says:  ''AH  the  bills 
of  review  I  have  ever  known  were  of  new  matter,  to  prove  what 
was  put  in  issue.  Lord  Effingham's  case  (1  Yes.  sen.  429)  was 
BO.  He  claimed  under  an  old  entail,  and  though  he  afterwards 
made  title  under  a  different  entail,  yet  the  issue  was  as  claiming 
under  some  old  entail  generally.    In  the  present  case,  it  is  not 
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iw  matter  to  prove  what  was  put  in  issue,  but  to  prove  a  title 
that  was  not  in  issue;  and  therefore  the  defendant  could  not  be 
••otitled  to  a  bill  of  review/' 

80  in  the  case  of  Ibylor  v.  Sfiarp,  S  P.  Wms.  872.  the  chan- 
cellor says:  ''The  remedy  by  bill  of  review  must  be  either/' etc., 
^ or  upon  some  new  matter,  as  a  release,  receipt,  etc.,  proved  to 
iwve  been  discovered  since;"  and  in  the  case  of  Standish  v.  Bad- 
Meif,  2  Atk  177,  it  was  decided  that  papers  in  the  hands  of  a 
party  to  a  former  cause,  though  not  produced,  may  be  read 
4ipon  a  bill  of  review,  not  being  discovered  until  after  publica- 
tion in  the  cause:  1  Harrison's  Ch.  Pr.  187,  452. 

It  is,  however,  contended  that  this  paper,  being  in  the  pos- 
cession  of  the  former  attorney,  can  not  be  said  to  be  newly  dis- 
covered testimony,  for  that  it  was  his  duty  to  have  examined  it 
•nd  ascertained  its  contents.  But  I  think  neither  the  rule  nor 
the  reason  of  the  rule  goes  so  far.  A  man  may  have  possession 
cf  a  paper  and  not  know  it,  and  the  affidavits  are  satisf actoiy 
to  that  point.  In  the  most  guarded  exercise  of  the  power  of  re- 
'^wing  cases,  it  is  only  necessaiy  to  ascertain  that  no  imposition 
ia  attempted  to  be  practiced  on  the  court,  as  to  the  knowledge 
ct  the  existence  of  the  evidence  offered.  If  the  paper  was  not 
examined  (or  was  not  seen,  being  among  others  not  thought  to 
be  important),  it  is  a  case  of  newly  discovered  evidence.  It  is 
perhaps  difficult  to  tell  how  it  was  overlooked.  It  is  often  im- 
|K>8sible  for  one  to  tell  how  he  loses  a  paper;  for  if  he  had 
^nown  the  when  and  the  how,  it  would  not  have  been  lost.  It 
is  a  case,  as  I  conceive,  too,  differing  widely  from  those  cases 
which  speak  of  one  having  possession  of  a  paper  not  beings 
entitled  afterwards  to  use  it.  Those  are  cases  where  the  per- 
son having  the  possession  also  had  a  full  knowledge  of  its  con- 
tents, and,  through  a  culpable  negligence  or  forgetfulness,  fails 
to  produce  it,  of  is  instigated  by  some  motive  of  interest  or  gain 
in  another  way.  In  this  case,  there  appears  to  have  been  all 
the  diligence  and  attention  which  could  have  been  required,  and 
more  than  is  ordinarily  used,  and  it  is  impossible  to  conceive  of 
juiy  motive  which  could  have  induced  an  intentional  withholdings 
of  the  deed;  nor  ia  there  the  slightest  ground  to  suspect  imposi- 
tion in  any  way.  We  are  therefore  unanimously  of  opinion 
that  the  motion  should  be  granted. 

NoTT  and  Johnson,  JJ.,  concurred* 
Motion  granted. 
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Moit  be  MQg^t  by  a  bill  of  review;  or  by  a  rapplemeiital  bill  in  the  nstore 
cf  ft  bill  of  review:  Mead  t.  Arm»f  21  Am.  Dea  681. 

Bnxs  OF  Bmvtxw,  tsub  Natuks  avd  Soopi,  are  treated  of  at  length  in 
Ibe  note  to  Brewtr  r.  Boisen,  20  Am.  Deo.  168,  note  160. 


Mallet  v.  Smith. 

[6  Bnnunecni'e  Sgrnnr.  U.] 

Garamos  that  Lboatks  shall  hot  Dibputx  qb  Coktbt  Will»  on 
penalty  of  forfeiting  his  legacy,  is  void,  and  can  not  result  in  sach  for- 
f  eitore,  nnless  the  testator  proTides  that  the  legacy  shall  go  to  another 
penon  on  breach  of  the  condition.  A  will  provided  that  if  "  any  of  the 
legatees  nnder  this  will  complain,  or  express  any  dissatisfaction  with  any 
disposition  of  my  estate  herein  made,  I  direct  and  empower  my  execu- 
torSy  in  their  discretion,  to  revoke  any  and  all  legacies "  of  such  com- 
plaining legatees.  It  was  held  that  this  discretionary  power  could  not 
be  exercised  by  the  acting  execntor,  though  the  other  two  had  renounced 
tiie  office  of  executor  and  failed  to  qualify. 

Hakxd  Powzb  Givin  Joiktlt  to  Sbvxral  Pkbbovs  Don  not  Subtivx, 
after  the  death  of  any  of  them. 

POWXB  GlVXir   TO    EXICUTOBS  NOT  PEBTmNT  TO  TKBOL   OfflOX    doeS  not 

survive  on  the  death  or  renunciation  of  one  of  them. 
LaoATKB  IS  HOT  Ebquibsd  TO  Elbdt  either  to  give  effect  to  a  void  olraae 
in  a  win  or  to  renounce  all  legacies  in  his  &vor. 

William  Hagset  died  in  1850,  leamig  a  will  dated  October 
16, 1847,  wherein  he  named  Bobert  G.  MoOaw,  J.  Bolton  Smith, 
and  James  B.  Bratton  as  executors,  none  of  whom  qualified  ex- 
cept Smithy  the  present  defendant.  In  this  will,  among  a  num- 
ber of  other  bequests,  was  one  to  Jenny  Mallet,  his  sister,  and 
the  present  complainant,  of  two  thousand  dollars^  and  also  a 
share  in  the  residuum  if  any  should  exist.  The  fifteenth  pro- 
TOion  of  this  will  reads  as  follows:  "  Should  any  of  the  legatees, 
under  this  my  will,  complain,  or  express  any  dissatisfaction  with 
any  disposition  of  my  estate  herein  made,  I  hereby  direct  and 
empower  my  executors,  in  their  discretion,  to  revoke  any  and  all 
legacies  such  complaining  legatee  or  legatees  might  have  been 
entitled  to,  and  to  dispose  of  the  same  between  my  other  legatees, 
as  to  my  executors  may  seem  just  and  proper."  It  was  upon 
the  validity  of  this  provision,  and  the  exercise  of  the  power 
given  to  the  executors,  that  the  questions  decided  in  this  case 
arose. 

Williams  and  Smithy  for  the  appellants. 

WUher^XHm  and  Wilson,  contra. 
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By  Court,  Wabdlaw,  Ohanoellor.  This  ooart  is  content  with 
the  ohanoellor's  oonclosion  in  this  case,  and  in  general  with  his 
reasoning,  although  there  is  not  entire  oononrrence  of  the  mem* 
bers  of  the  tribunal  in  the  same  views. 

Mr.  Williams  says:  **  A  condition  that  a  legatee  shall  not  dis- 
pute the  will  is  in  general  considered  in  terrarem  merely,  and 
will  not  operate  a  forfeiture  by  reason  of  the  legatee's  having^ 
disputed  the  legacy  or  effect  of  the  will.  But  where  the  legacy 
is  given  over  to  another  person  in  case  of  a  breach  of  such  con- 
dition, then,  if  the  legatee  controvert  the  will,  his  interest  will 
cease,  and  vest  in  the  other  legatee.  If,  indeed,  the  legacy,  in- 
stead of  being  given  to  a  stranger,  is  limited  over  to  the  execu- 
tors in  the  event  of  such  condition  being  broken,  the  condition 
is  still  regarded  as  in  terrorem,  and  not  obligatory.  Yet,  if  the 
testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach 
of  the  condition,  and  dispose  of  that  fund,  the  residuary  lega- 
tee will  be  a  particular  legatee  of  the  individual  legacy;  and  aa 
such  will  be  entitled  to  it  if  the  condition  is  broken:"  Will- 
iams on  Executors,  1094. 

Without  intention  or  authority  to  commit  the  court  to  this 
extent,  I  express  my  own  opinion,  in  which  Ohancellor  Johnston 
fully  concurs,  that  a  condition  subsequent  of  this  description 
is  void,  whether  there  be  a  devise  over  or  not,  as  trenching  on 
the  "liberty  of  the  law,"  1  Shep.  Touch.  132,  and  violating 
public  policy.  In  Morris  v.  Burroughs,  1  Atk.  404,  Lord  Hard- 
wicke  held  such  a  condition  to  be  clearly  in  terrorem,  and  that 
no  forfeiture  could  be  incurred  by  contesting  any  disputable 
matter  in  a  court  of  justice.  In  Powell  v.  Morgan^  2  Yem.  90» 
cited  in  the  circuit  decree,  it  was  adjudged  that  breach  of  such 
condition  involves  no  forfeiture  where  there  is  probabilia  causa 
lUigandi,  In  one  of  the  latest  cases  on  this  subject,  Cooh  y. 
Tamer,  16  Mee«  &  W.  727,  a  condition  was  supported  as  vaUd, 
that  if  the  devisee  should  dispute  the  sanity  and  competency  of 
testator  to  make  a  will  (although  testator  had  been  found  by 
inquest  to  be  a  lunatic),  or  should  refuse  when  required  by  the 
executors  to  confirm  the  will,  the  disposition  in  favor  of  such 
devisee  should  be  revoked.  In  delivering  the  judgment  of  the 
exchequer.  Lord  Cranmore,  now  lord  chancellor,  then  SirB.  M. 
BoUe,  admits  that  the  policy  of  the  state  prevents  a  testator 
from  making  the  continuance  of  an  estate  depend  on  the  lega- 
tee's committing  a  crime,  or  refraining  to  do  that  which  it  is  or 
may  be  the  interest  of  the  state  that  he  should  do,  such  as  that 
he  should  not  marry,  should  not  engage  in  conuneioe,  should 
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not  plow  his  arable  land,  or  should  not  do  anything  else  the 
performance  of  which  partakes  of  the  character  of  a  duty  of 
imperfect  obligation;  but  he  insists  that  there  is  no  duty  of 
perfect  or  imperfect  obligation  on  an  heir  to  contest  his  ances* 
tor's  sanity,  and  that  it  matters  nothing  to  the  state  whether  the 
land  be  enjoyed  by  deyisee  or  heir.  It  seems  to  me  that  this  is 
a  Teiy  narrow  view  of  public  policy.  It  is  the  interest  of  the 
state  that  every  legal  owner  should  enjoy  his  estate,  and  that 
no  citizen  should  be  obstructed  by  the  risk  of  forfeiture  from 
ascertaining  his  rights  by  the  law  of  the  land. 

It  may  be  politic  to  encourage  parties  in  the  adjustment  of 
doubtful  rights  by  arbitration  or  by  private  settlement;  but  it  is 
against  the  fundamental  principles  of  justice  and  policy  to  in- 
hibit a  party  from  ascertaining  his  rights  by  appeal  to  the  tri- 
bunals established  by  the  state  to  settle  and  determine  confliot- 
ing  claims.  If  there  be  any  such  thing  as  public  policy,  it  must 
embrace  the  right  of  a  citizen  to  have  his  claims  determined  by 
law.  The  only  authority  quoted  by  the  learned  judge,  in  sup- 
port of  his  judgment,  is  the  case  of  BtapiUon  v.  StapQion^  1  Atk. 
2.  There  an  arrangement  between  a  father  and  two  sons  to  cut 
off  an  entail  was  nearly  but  not  entirely  consummated  before 
the  death  of  the  eldest  son;  and  to  the  bill  of  his  infant  heir  for 
specific  performance  of  the  agreement,  the  younger  son  objected, 
in  contravention  of  the  previous  settlement  between  the  father 
and  two  sons,  that  the  elder  son  was  a  bastard.  His  objection 
was  properly  overruled  by  Lord  Hardwicke,  who  proceeded  on 
the  efScacy  of  family  arrangements  concerning  doubtful  rights. 
This  case  has  no  application  to  a  condition  in  a  will.  Perhaps 
the  condition  in  the  present  case  is  void  even  upon  the  notion 
of  public  policy  declared  by  Baron  Bolfe.  The  legatee  here  is 
subjected  to  forfeiture  of  her  estate  on  condition  she  supports 
the  policy  of  the  state  announced  in  the  act  of  1841, 11  Stat. 
154,  inhibiting  the  practical  emancipation  of  slaves,  and  gifts 
and  trusts  for  their  benefit.  It  must  be  against  public  policy 
to  allow  a  testator  to  impose  a  condition  intended  to  defeat 
such  cardinal  provisions  deliberately  enacted  by  the  legislature. 

But  the  doctrine  of  the  validity  of  such  a  condition,  where 
there  is  a  devise  over,  is  too  firmly  established  to  be  overruled, 
except  upon  grave  consideration  in  some  case  where  the  point  is 
necessarily  involved  in  the  decision;  and  that  is  not  the  fact  here. 

Is  there  a  devise  over  in  the  present  case  ?  The  testator  does 
not  himself  revoke  the  legacy  on  breach  of  the  condition  by  a 
legatee,  but  gives  to  his  executors  a  discretionaiy  power  (which 


110  Mallet  v.  Smith.  [S.  Oarolina. 


they  may  or  may  not  exercise)  to  revoke  the  legacy  after 
death  on  breach  of  the  condition,  and  to  distribute  the  legacy, 
as  to  them  might  seem  proper,  among  other  objects  of  his 
bounty.  There  is  no  devise  over  to  any  particular  person.  No 
Interest  was  vested  in  any  one  by  the  law  at  the  death  of  tes- 
tator wliich  could  not  be  fetched  back  by  equity,  according 
to  the  prominent  reason  assigned  for  forfeiture  where  there  is 
ft  devise  over.  Nor  is  there  any  distinct  manifestation  of  testa* 
tor's  intent  that  the  forfeiture  is  not  declared  merely  in  terrorem^ 
according  to  another  reason  assigned  for  this  doctrine.  All  ia 
left  to  the  discretion  of  the  executors,  and  nothing  is  com- 
manded peremptorily.  The  great  distinction  between  a  power 
and  a  trust  is,  that  the  former  is  peremptoiy  in  its  character. 
Uy  brethren  think  it  may  be  unsafe  to  place  the  decision  on 
the  ground  that  there  is  no  devise  over,  inasmuch  as  a  power, 
when  executed,  derives  its  efficacy  from  the  will  or  other  instru* 
ment  of  grant,  and  has  retroactive  relation,  and  is  incorporated 
with  the  instrument  of  grant.  I  say  for  myself,  that  this  can 
hardly  be  predicated  of  a  power  to  be  exercised  on  a  contin* 
gency  which  may  never  happen,  and  if  it  happen,  to  be  exer- 
cised only  if  the  donees  think  the  exercise  judicious.  A  power 
coupled  with  a  trust  may  be  sometimes  as  peremptory  as  a  mere 
power.  But  here  the  executors  have  a  discretion  to  revoke,  and 
a  discretion  as  to  the  distribution  of  the  legacy  when  revoked. 
So  far  from  any  command  to  them,  there  is  a  mere  delegation 
of  authority  to  make  on  a  contingency  a  new  will  for  testator  if 
they  so  choose.  No  authoritative  case  requires  us  to  consider 
the  exercise  of  such  power  of  appointment  to  executors  as 
equivalent  to  a  devise  over  by  the  testator  himself;  and  I  am 
unwilling  to  extend  the  efficacy  of  such  a  condition  a  line 
beyond  the  limit  that  authority  compels  me. 

It  remains  to  inquire  whether  the  power,  if  lawfully  com- 
mitted to  the  executors,  of  revoking  the  legacy  of  a  legatee  con- 
troverting the  will  has  been  exercised  in  relation  to  the  plaintiSl 
The  acting  executor,  without  the  concurrence  of  two  other  per- 
sons who  were  appointed  executors  by  the  testator,  and  who  are 
still  living,  although  they  have  renounced  the  office  of  executor, 
has  exercised,  after  the  institution  o'f  the  present  suit,  the  power 
committed  to  the  executors  of  revoking  the  legacies  to  plaintiff 
and  of  distributing  her  legacies  among  the  other  objectb  of  tes- 
tator's bounty.  A  naked  power  given  jointly  to  several  persona 
does  not  survive  if  one  of  the  donees  dies.  A  nice  distinction 
is  established  as  to  the  exercise  by  surviving  executors  of  a 
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power  giTon  to  them  joinil  j  with  others  who  mar  be  dead, 
pendent  on  the  fiKst  whether  they  are  designated  by  name  in  Ae 
donation  of  the  power,  or  are  mentioned  only  in  their  offieial' 
character  as  executors.  By  the  common  law,  a  power  of  selHi^ 
lands  jointly  conferred  on  executors  by  name  is  defeated  by  tb» 
death  of  one  of  them;  but  if  an  administratiTe  power  pertinent 
to  their  office  be  conferred  on  executors  without  naming  them^ 
it  may  surviTe  on  the  death  of  one  to  others  who  come  withi»> 
the  description  of  the  grant  of  power.  Where  a  power  to  seD 
is  giyen  to  three  executors  generally  (the  doctrine  is  different  if 
they  be  named  in  the  donation),  two  surviying  executors  may 
sell,  because  the  plural  number  of  executors  remains  to  satisff 
the  terms:  Oo.  Lit.  113  a;  Vincent  v^  Lee^  Oro.  Eliz.  26;  1  Sog^ 
den  on  Powers,  143.  Probably  from  the  greater  liberality  oT 
modem  decisions  the  power  in  such  case  would  be  adjudged  t» 
Borviye  to  a  single  executor.  But  the  case  of  a  suryiying  ezeo» 
ntor  is  not  identical  with  the  case  of  one  acting  executor,  where 
other  liTing  persons  have  been  appointed  executors  and  ha^e 
renounced  the  office.  Formerly,  where  a  power  to  sell  was  giTen 
to  executors,  and  one  of  them  refused  the  trust,  the  others  ooul^l^ 
not  sell. 

But  1^  the  statute  of  21  Hen.  YIDL,  c.  4,  2  Stat.  467,  it  19 
provided  that  where  lands  are  willed  to  be  sold  by  executora^ 
and  some  of  them  refuse  the  office  and  administration  of  the- 
will,  sale  by  the  executors  who  accept  the  administration  shaB 
be  as  Talid  as  if  all  the  executors  had  joined.  In  Drayton  t» 
Glenn,  2  Desau.  250,  in  note,  it  was  held,  perhaps  against  the 
weight  of  English  authorities,  that  this  statute  did  not  extend- 
to  the  case  where  a  testator  directed  a  sale  without  expresdj 
empowering  his  executors  to  make  sale.  This  decision  probably 
induced  our  act  of  1787,  6  Stat.  15,  empowering  a  majority  of 
the  acting  executors  to  sell  and  convey  where  a  sale  was  directed 
by  testator  without  appointing  any  one  to  make  it;  and  empower-^ 
ing  the  administrator  with  the  will  annexed  to  sell  if  the  exee- 
ntors  should  die  or  renounce.  It  is  obvious  that  neither  the 
English  statute  nor  our  own  alters  the  common  law  as  to  joint 
powers  given  to  executors,  except  in  the  special  case  of  a  power 
to  sell  lands.  If  by  any  liberality  of  construction  we  might  be 
disposed  to  extend  the  statutory  provisions  concerning  a  joint 
power  to  sell  to  other  powers  given  jointiy  to  executors,  per- 
tinent to  their  office  and  necessaiy  to  their  administration  ot 
estates  committed  to  them,  we  could  not  venture  to  include  e- 
power  altogether  independent  of  their  office  as  executors.    Ib' 
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such  oase,  a  power  jointly  conferred  on  two  or  more  would  not 
gunrive  on  the  death  of  one,  maoh  less  on  his  renouncing  probata. 
In  Hbumaend  y.  WUaon^  1  Barn.  &  Aid.  608,  where  a  power  of 
sale  was  given  to  three  trustees,  and  one  died,  it  was  held  that 
the  survivors  could  not  exercise  the  power.  This  judgment  was 
denounced  but  followed  bj  Lord  Eldon  in  HdU  v.  Dewe»^  Jac. 
189;  S.  C,  4  Eng.  Ch.  88;  and  maintained  in  Bradford  v.  Bel-^ 
fidd,  2  Sim.  264;  S.  C,  2  Eng.  Ch.  407.  In  Peyton  v.  Bury,  2 
P.  Wms.  626,  a  testator  devised  the  residue  of  his  personal  estate 
to  J.  S.,  provided  she  many  with  the  consent  of  his  two  exeoii« 
tors;  held,  that  on  the  death  of  one  of  them  the  condition 
became  impossible,  and  that  she  might  many  without  consent 
of  the  survivor.  In  Oraydon  v.  Eicka,  2  A&.  16,  a  power  to 
consent  to  the  marriage  of  a  legatee  was  given  to  several  exec- 
utors.  One  renoimced  the  office  and  the  administration.  It 
was  held  that  he  was  included  within  the  description,  and  that 
the  power  was  not  annexed  to  the  office  of  executor,  and  that 
it  was  independent  of  the  rest  of  lus  duty  as  executor. 

Sir  Edward  Sugden,  afterwards  Lord  St.  Leonards  and  lord 
diancellor,  in  his  treatise  on  powers,  1  Sugden  on  Powers,  138, 
says  that  where  the  power  is  given  to  executors,  they  may  ex- 
ercise it,  although  they  renounce  probate  of  the  wilL  He  lefem 
for  authority  to  Keatea  v.  Burton,  14  Yes.  434,  and  especially  to 
a  case  in  the  reign  of  Henry  VlL.,  before  the  English  statute 
above  quoted:  2  Sugden  on  Powers,  535.  In  this  latter  case, 
it  is  adjudged  that  if  a  man  makes  his  will  that  his  executors 
shall  aUen  his  land,  without  naming  their  proper  names,  if  thej 
refuse  the  administration  and  to  be  executors,  yet  they  may 
alien  the  land:  Qitod  fuU  conoesaum  per  Fineux  et  TremaUe  for 
clear  law:  Bede  non  de  dixit.  Benunciation  of  the  office  of 
executor  implies  no  renunciation  of  a  power  not  pertaining  to 
the  office  of  executor,  not  connected  with  the  administrative 
functions  of  an  executor.  A  power  to  revoke  a  legacy  and  make 
new  distribution  is  quite  independent  of  the  office  of  executor; 
it  might  well  be  conferred  on  persons  named  as  executors  who 
do  not  act  in  the  general  administration  of  the  estate;  and  in 
effect  it  delegates  the  office  of  testator,  quite  independent  of 
the  execution  of  an  existing  will.  B.  G.  MoOaw  and  J.  B. 
Bratton  still  retain,  notwithstanding  their  renunciation  of  ex* 
eoutorship,  the  independent  discretionary  power  of  revocation 
and  appointment;  and  this  power  has  not  been  exercised  by 
them.  In  Goie  v.  Wade,  16  Yes.  27,  a  testator  gave  the  residue 
of  his  estate  to  his  executors,  in  trust  for  such  of  hia  relations 
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«nd  kindred,  and  in  saoh  proportions,  manner,  and  form  as 
executors  should  think  proper.  Sir  William  Orant  said:  *'  I 
coQoeive  that  Trherever  a  power  is  of  a  kind  that  indicates  a  per- 
sonal confidence,  it  must  prima  facie  be  understood  to  be  con- 
fined to  the  individuals  to  whom  it  is  given,  and  will  not,  ez« 
€ept  bj  express  words,  pass  to  others  by  legal  transmission, 
who  may  happen  to  sustain  the  same  character.''  He  quotes  a 
case  from  Moore,  61,  pi.  172,  where  all  the  judges  concurred  in 
holding  that  a  power  implying  personal  confidence,  being  joint, 
was  determined  by  the  death  of  one  of  the  appointees:  Powell  t. 
Morgan,  2  Vem.  91;  Loyd  y.  8jnM,  3  P.  Wms.  344;  S.  0.,  2 
Atk.  148;  TbyloT  ▼.  Popham,  1  Bro.  0.  0. 168;  Walier  t.  Maunde, 
10  Yes.  424;  1  Sugden  on  Powers,  334,  336. 

It  is  further  argued  that  as  plaintiff  can  not  claim  under  and 
•gainst  the  will,  it  is  a  case  of  election  for  her  whether  she  will 
give  effect  to  the  fourth  clause  of  testator's  will,  or  renounce  all 
ike  legacies  in  her  favor;  at  least,  that  she  is  bound  to  make 
compensation  from  her  legacies  to  the  legatees  whom  she  dis- 
appoints. But  the  act  of  1841  makes  the  legacy  in  the  fourth 
clause  void  as  against  public  policy,  and  the  plaintiff  does  not 
claim  against  any  valid  portion  of  the  will,  and  merely  urges 
that  the  will  shall  be  established  according  to  its  legal  import 
and  operation.  In  the  proper  construction  of  the  will,  we  must 
consider  the  fourth  clause  as  struck  out,  and  forming  no  part  of 
the  testator's  dispositions.  Besides,  the  legatees  supposed  to 
be  disappointed  here  are  slaves,  who  have  no  civil  rights  or 
ftotos  in  courts,  through  which  they  might  assert  a  claim  for 
compensation. 

Again,  it  is  argued  that  nothing  beyond  the  services  or  hire  of 
Dick  is  given  in  trust  for  other  slaves,  and  therefore  void  by  the 
act  of  1841,  and  falling  within  the  operation  of  the  residuary 
dause.  But  either  Dick  is  given  absolutely  in  trust  for  slaves 
or  the  remainder  in  him  is  not  disposed  of;  and  in  either  aspect 
he  passes  by  the  residuaty  clause.  The  residuary  legatees  hap- 
pen to  be  the  next  of  kin  of  testator. 

It  is  ordered  and  decreed  that  the  appeal  be  dismissed,  and 
the  circuit  decree  be  afikmed. 

JoHiaioK,  Duaxzv,  and  Dabsah,  ohanoellorB,  ooncorred. 

Appeal  dismissed. 

OoRnixiom  nr  Wnii  Paxvnnlnvo  Lboatu  twm.  Oobtkdio  Sams  uroor 
PAn  ov  PtfBFSiTuaa.— The  law  reUting  to  the  validity  of  raoh  conditioiis  i« 
la  a  moet  bewildering  state  of  onoertunty  and  doubt  both  in  ig»*gi^"<i  and 
Am.  Vmo.  Vol.  LX— 8. 
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America,  and  would  seem  to  justify  Judge  Eedfield's  remark  that  "the  mlo 
of  the  English  law  as  to  conditions  against  disputing  the  will,  annexed  to 
some  bequests,  seems  to  be  in  a  most  absurd  state  of  confusion: "  2  Redfield 
on  Wills,  sec.  34.  In  Morris  v.  Burroughs  1  Atk.  404,  the  court  say  that  no 
forfeiture  shall  occur  under  a  provision  of  this  kind  by  the  legatee's  contest- 
ing any  disputable  matter  in  a  court  of  justice.  His  lordship  by  such  lan- 
guage probably  had  reference  to  the  principle  as  laid  down  in  Powell  ▼. 
Morgcm^  2  Vem.  90,  which  is  that  where  there  is  probabUia  eauaa  lUigandi  no 
forfeiture  shall  be  incurred  by  the  legatee's  violating  such  condition.  This 
principle  appears  also  to  be  recognized  in  Lopd  v.  SpUUt,  3  P.  Wms.  344. 
In  Powell  V.  Morgan  and  Loyd  v.  SpiUet,  mpra,  such  provisions  (in  each 
case  relating  to  personalty)  were  considered  as  being  in  terrorem  and  void; 
bat  in  Cleaver  v,  SpurUng,  3  Id.  528,  where  there  was  a  devise  over,  they 
were  held  valid  and  binding;  and  when  the  legacy  over  is  once  restod^ 
"equity  cannot  fetch  it  back  again."  But  such  provisions,  when  relating  to 
real  estate,  are  perfectly  valid  and  operative:  Cooke  v.  Tumer^  14  Sim.  593; 
8.  C,  15  Mee.  &  W.  726.  This  latter  case  is  cited  and  approved,  and  its  rea- 
soning followed,  so  far  as  is  necessary  for  a  decision  of  the  case,  in  EwiiUurei 
T.  Evanhirelt  L.  B.,  6  P.  0.,  1.  The  pursuit  of  litigation  commenced  before 
the  death  of  the  testator  does  not  incur  a  forfeiture:  Wair1"ick  ▼.  Varieft  30 
Beav.  347.  In  Rhodes  v.  MwwelX  Hill  Land  Co,,  29  Beav.  560,  a  testator 
provided  that  if  any  dispute  occurred  relating  to  his  "estate  or  effects,"  or  if 
his  legatees  commenced  any  proceeding  at  law  or  in  equity  "  touching  or  re- 
lating to  or  concerning  the  matters  and  things  aforesaid,"  such  legatee  should 
forfeit  his  legacy.  In  construing  and  considering  this  provision,  the  court 
held  that  the  "  matters  and  things  *'  referred  to  were  the  "estate  and  effects,** 
and  that  the  condition  of  forfeiture  was  void,  as  it  would  prevent  the  devisee 
taking  any  legal  proceedings  necessary  for  the  protection  of  his  rights. 

When  we  come  to  an  examination  of  the  American  cases,  we  find  an  equal 
scarcity  in  the  number  of  decisions,  and  more  confusion  in  the  conclusions 
reached.  Mallei  v.  Smith  appears  to  be  one  of  the  earliest  decisions  ro< 
ported  in  the  American  reports,  and  follows  very  closely  the  rules  and  rea- 
soning of  the  English  cases.  Sogers  v.  Law,  1  Black,  253,  decided  in  1861, 
appears  to  be  the  next  case.  In  this  case  the  testator  gave  certain  legacies 
to  his  grandchildren,  conditioned  that  if  any  of  them  should  ever  assert  any 
claim  under  certain  particularly  described  deeds,  their  legacies  should  be 
forfeited.  Upon  the  distribution  of  his  estate,  two  of  his  grandchildren  set 
up  claims  under  the  interdicted  deed,  and  in  the  same  proceeding  sought  to 
recover  the  legacies.  Their  claim  under  the  deeds  was  disallowed,  and  the 
court  held  that  by  prosecuting  such  proceeding  they  had  forfeited  their 
legacies. 

None  of  the  distinctions  laid  down  in  other  cases  are  referred  to  in  this 
case  at  all;  but  Justice  Nelson,  in  concluding  his  opinion,  speaking  of  the 
above  condition,  says:  "An  objection  was  taken  on  the  argument  to  the 
legal  effect  and  operation  of  this  condition,  but  we  entertain  no  doubt  as  to 
its  force  and  validity.  The  condition  is  lawful,  and  one  which  the  testator 
had  a  right  to  annex  in  the  disposition  of  his  own  property.  The  legatees 
are  not  bound  to  accept  the  bequest,  but,  if  accepted,  it  must  be  subject  to 
the  disabilities  annexed;  it  must  be  taken  cum  onere,  or  not  at  all."  In 
Cltetc^s  Appeal,  45  Pa.  St.  223,  which  appears  to  be  the  next  case,  the  English 
doctrine  is  clusely  followed.  The  court,  in  discussing  similar  provisions,  say: 
"It  seems  to  be  well  settled,  that  where  such  a  provision  is  merely  do* 
nounced  against  disputing  a  will  or  its  provisional  without  a  devise  over,  it 
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win  only  be  oonndered  in  terrorem,  and  not  m  fixing  on  the  deTiaee's  share 
intestacy;  and  ^is  shows  the  tendency  of  the  law  against  giTing  efficiency  to 
such  provisions.  But  where  there  is  a  devise  over,  in  case  of  a  violation  of 
the  provisions^  to  some  person  named,  or  that  the  share  thas  limited  shall 
fall  into  the  residne  of  the  estate  for  distribution,  the  share  so  limited  will 
pass  to  its  intended  devisee,  or  to  the  estate,  upon  breach  of  the  condition/ 
But  in  Bradford  v.  Braiford,  19  Ohio  St.  546,  the  validity  of  snch  pro* 
visions  is  upheld  in  the  strongest  language,  and  the  distinction  between  realty 
and  personalty  in  that  behalf  is  declared  to  be  without  foundation.  The 
court  farther  held  that  according  to  our  law  a  contesting  legatee  under  such 
a  will  would  forfeit  a  legacy  of  personal  property,  even  though  the  same  had 
not  been  given  over.  In  discussing  the  policy  of  snch  provisions,  the  court 
in  this  case  say:  "No  considerations  of  public  policy  require  that  an  heir 
should  contest  the  doubtful  question  of  fact  or  of  law  upon  which  the  validity 
of  a  devise  or  a  bequest  may  depend.  The  determination  of  such  questions 
ordinarily  affects  only  the  interests  of  the  parties  to  the  controversy."  The 
eonrt  then  proceeds  to  quote  from  and  approve  the  reasoning  of  the  English 
ease  of  Co(^  v.  Turner,  supra^  where  his  lordship  forcibly  maintained  that 
such  provisions  were  not  against  publio  policy,  nor  did  they  trench  upon  the 
*'  UbertioB  of  the  law."  The  court  proceed  to  say:  "  We  find  no  American 
decisions  bearing  directly  upon  the  question."  They  seem  to  have  overlooked 
Mallet  T.  SmUhf  which  argues  that  snch  provisions  are  against  publio  policy. 
In  Skhfen  ▼.  Char,  40  Ga.  676,  legacies  were  given  upon  condition  that  cer- 
tain proceedings  for  an  accounting  were  not  commenced.  The  legatees  ac- 
cepted the  legacies  and  enjoyed  them  for  six  years,  when  they  couunenced  the 
forbidden  proceedings,  but  the  court  bald  that  they  were  estopped  fro^ 
prosecuting  tham. 
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[6  BiOHAaDww's  Eqvm,  96.] 

Bunaor  ov  Pboot,  whsri  Pabtt  Sbees  to  Avoid  Statotb  of  Ldota- 
TI01I8  on  the  ground  that  he  did  not  have  notice  of  the  fraud  complained 
idt  is  not  on  the  complainant,  bat  on  the  defendant;  and  the  defendant 
must  show  not  merely  that  the  complainant  had  a  strong  suspicion  ol 
frand  at  the  period  of  its  perpetration,  but  that  he  had  such  a  knowledge 
of  the  facts,  or  possessed  such  a  clew  to  their  discovery,  as  would  have 
enabled  him  to  proceed  with  reasonable  prospects  of  snooess. 

Tm  opinion  states  the  facts. 

Dawkins  and  T^omaon^  for  the  appellants. 

Bemdon  and  MoAl%ley,  contra. 

By  Conrt,  Daboak,  Ohanoellor.  Elizabeth  Wheny  White  is 
the  iridow  and  sole  administratrix  of  Francis  White,  and  she 
and  the  defendant  Jane  White,  the  only  child  of  the  said 
Francis  White,  are  his  heirs  at  law  and  distributees. 

The  plaintiffs  are  the  creditors  of  Carter  Lee,  and  seek  by  these 
proceedings  to  Yacate  certain  conTcyanoes  of  property,  both  real 
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and  personal,  by  Lee  to  White,  the  intestate,  which  they  allege 
to  have  been  in  fraud  of  Lee's  creditors.  • 

It  w.onld  be  unprofitable  for  me  to  incumber  this  opinion 
with  a  statement  in  detail  of  all  the  pleadings  and  proceedings 
which  have  taken  place  in  the  progress  of  this  earnestly  contested 
cause,  or  of  the  Toluminous  evidence  which  has  been  adduced 
by  the  different  parties.  It  will  be  sufficient  for  me  to  notice 
such  of  the  pleadings  and  such  of  the  facts  as  will  render  intel« 
ligible  what  I  now  have  to  say. 

The  bill  in  substance  charges  that  all  the  estate,  real  and 
personal,  of  Dr.  Garter  Lee,  and  all  his  choses  in  action,  had 
been  conveyed  by  the  said  Lee,  or  by  the  sheriff  with  his  con- 
sent and  by  his  contrivance,  to  Francis  White,  in  the  years 
1840  and  1841,  to  secure  and  indemnify  him  for  various  sums 
of  money  advanced  for  the  payment  of  Lee's  debts;  and  upon 
the  trust  and  confidence  that  after  these  advances  of  money  had 
been  repaid  to  White,  by  cash,  the  hire  of  the  negroes,  and  the 
transfer  of  choses  in  action,  the  negroes  and  the  other  property 
thus  obtained  by  White  should  be  restored  to  Lee,  or  be  held 
in  trust  for  his  benefit.  The  plaintiffs  further  charge  that  bills 
of  sale  were  made  by  Lee  to  White  at  different  dates  in  the  year 
1840,  for  five  slaves,  namely:  Dave,  Alick,  Anonymous,  Jeff,  and 
'Caty;  and  that  on  sale  day  in  July,  1841,  White  purchased, 
with  the  consent  and  by  contract  with  Lee,  and  on  the  same 
conditions  and  trusts,  all  the  remaining  negroes  of  Lee,  namely: 
Emily,  Maiy,  Savilla,  and  her  two  children.  Green  and  Violet, 
^t  the  price  of  three  thousand  three  hundred  and  five  dollars. 
It  is  further  charged  that  Lee  paid  for  the  house  and  lot  where 
he  resides,  purchased  by  him  from  John  Kennedy,  but  that  the 
title  was  made  to  White;  that  he  assigned  to  White  certain  notes, 
tools  for  working  in  tin,  blacksmiths'  tools,  etc.,  his  interest  in 
his  father's  estate,  and  paid  considerable  sums  in  cash  for  the 
purpose  of  reimbursing  White  for  the  moneys  which  he  had 
advanced  the  said  Lee,  and  that  these  assignments  were  upon 
the  same  trusts.  These  are  substantially  the  allegations  of  the 
bill,  which  was  filed  on  the  twenty-second  of  May,  1849. 

The  answer  of  Elizabeth  W.  White,  the  administratrix  of 
Francis  White,  denies  all  the  material  allegations  of  the  bill; 
denies  positively  the  fraud  and  the  trust;  alleges  that  all  the 
transfers  of  property  by  Lee  to  White  were  made  to  him  abso- 
lutely, and  without  condition  or  trust,  and  that  the  choses  in 
action  were  paid  for  in  cash.  She  also  sets  up  the  statute  of 
limitations  as  a  plea  in  bar  to  the  plaintiffs'  daim. 
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Chancellor  WftidlaWy  by  an  order  filed  the  thirtieth  of  October^ 
1851,  directed  iaanes  to  be  made  up  and  sabmitted  to  a  jury  in 
the  court  of  law.  The  order  is  as  follows:  **  It  is  ordered  and 
decreed  that  issues  be  made  up  in  the  court  of  common  pleas 
for  Chester  district,  in  which  the  plaintifb  in  the  present  bill 
shall  be  the  actors,  and  Elisabeth  White  and  Jane  White  shall 
be  the  defendants,  to  try  whether  the  oonTcyances  and  transfers 
of  the  real  and  personal  estate  of  Dr.  Carter  Lee  to  Francis 
White  in  his  life-time,  or  any  of  them,  whether  made  directly 
by  said  Lee,  or  through  the  sheriff,  or  the  mother,  or  legatees 
or  distributees  of  the  father  of  the  said  Lee,  were  made  with  the 
design  to  defeat,  delay,  or  hinder  the  creditors  of  said  Lee,  or 
with  any  other  fraudulent  purpose;  or  whether  the  same  were 
made  upon  any  secret  trust  for  the  benefit  of  said  Lee;  and 
whether  the  purchase  money,  or  other  advances  of  money  made 
by  said  White  to  Lee,  haye  been  reimbursed  by  said  Lee  to 
White  in  the  whole,  or  to  any  or  what  extent.  And  that  on  th» 
trial  of  said  issues,  the  answer  of  Elizabeth  White,  so  far  as  it  i» 
responsiTe  to  the  allegations  of  the  bill,  and  the  testimony  ia 
this  cause  as  reduced  to  writing  by  the  chancellor,  or  the  com-^ 
nussioner  in  equity,  may  be  used  as  evidence  by  either  party.'* 

At  the  spring  term,  1862,  the  issues  as  directed  by  the  fore- 
going order  haying  been  made  up  were  submitted  to  a  jury  and 
tried.  The  presiding  judge  has  reported  the  yerdict,  together 
with  the  evidence.  The  following  is  the  verdict  of  the  jury: 
"  We  find  that  the  deed  of  conveyance  by  Joel  Patterson  and 
others  for  the  nine  acres  of  land,  and  the  deed  by  Lucy  and 
Garter  Lee  for  the  interest  of  Carter  Lee  in  the  estate  of  Elliot 
Lee,  his  father,  and  the  several  bills  of  sale  and  assignment  of 
the  negroes  named  in  the  bill,  were  made  to  Francis  White  to 
secure  advances  of  money  made  by  him  to  Carter  Lee;  and  upon 
the  trust,  that  the  property  should  be  revested  in  Carter  Lee* 
when  these  advances  were  paid.  We  further  find  that  the  al- 
leged advances  by  White  to  Lee,  and  payments  by  Lee  to  White, 
can  not  be  properly  ascertained  by  us,  but  should  be  accounted 
for." 

The  case  came  on  for  trial  at  July  term,  1852;  the  chancellor 
who  presided  confirmed  the  verdict.  He  also  decided  that  the 
transfers  of  property  by  Lee  to  White  were  mala  fide  and  fraud- 
ulent. He  gave  leave  to  the  plaintiffs  to  amend  their  bill,  so 
ss  to  charge  that  they  had  only  discovered  the  fraud  within  four 
years  previous  to  filing  their  bill.  He  also  ordered  that  the 
eommisaionflr  take  and  report  a  statement  in  detail  of  the 
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plaintiffs'  claims;  also  an  account  of  the  sums  paid  and  ad« 
▼anced  by  White  (the  plaintiffs  in  their  bill  admitting  that 
these  should  first  be  paid);  and  also  an  account  of  the  reim- 
bursements made  by  Lee,  with  interest  on  both  sides,  and  what 
balance  remains  due  in  favor  of  White  on  said  account.  Also 
that  he  include  on  the  side  of  reimbursement  the  hire  of  the 
slaves  as  prayed,  and  all  proper  reimbursements,  and  that  he 
state  any  special  matter. 

The  plaintiffs  filed  an  amended  bill,  in  pursuance  of  the 
order  of  the  court  giving  them  leave  to  do  so;  and  to  this 
amended  bill  the  defendants  filed  a  demurrer. 

The  case  came  on  again  for  trial  at  July  term,  1853.  The 
commissioner  then  submitted  his  report  upon  the  acoounta 
taken  in  pursuance  of  the  directions  of  the  decree  of  July  term, 
1852.  The  case  was  heard  upon  the  demurrer  of  the  defend- 
ants, and  upon  the  report  and  exceptions  thereto.  The  de- 
murrer was  overruled,  and  the  report  was  confirmed;  and  this 
is  an  appeal  from  the  decree  overruling  the  demurrer  and  the 
exceptions  to  the  report,  and  from  the  previous  decisions  made 
in  the  case. 

As  to  the  demurrer,  it  will  be  as  well  here  to  say  that  this 
court  concurs  with  the  chancellor  who  overruled  the  said  de- 
murrer, and  for  the  reasons  stated  by  him.  And  so  much  of 
the  appeal  as  relates  thereto  is  hereby  dismissed. 

Preliminary  to  the  issues  as  to  the  fraud  is  the  question 
which  arises  under  the  statute  of  limitations.  For  if  the  plaint- 
iffs are  barred  by  the  statute,  it  will  be  unnecessary  to  look 
further  into  the  case.  And  anterior  to  this  is  another  question, 
the  decision  of  which  may  greatly  aid  us  in  coming  to  a  satis- 
factory conclusion.  The  latter  question  may  be  stated  thus: 
When  the  plaintiff,  with  the  view  of  evading  the  bar  of  the 
statute  of  limitations,  alleges  that  the  fraud  was  discovered 
within  four  years  (or  within  a  period  in  which  the  statute  will 
be  no  bar),  upon  which  party  does  the  onv«  proba$idi  lie  of 
showing  the  want  of  notice  ?  Does  it  lie  with  the  plaintiff,  who 
alleges  the  want  of  notice,  or  with  the  defendant,  who  inter- 
poses the  bar  of  the  statute?  Whether  the  onus  lies  with  the 
plaintiff  or  the  defendant  will  in  most  cases  seriously  affect  the 
result  of  the  issue  as  to  the  applicability  of  the  statute. 

The  English  cases  on  this  subject  are  confused  and  con- 
tradictory, and  the  ^oint  has  never  been  adjudged  in  our 
courts. 

In  the  prosecution  of  the  inquiry,  and  in  the  solution  of  the 
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question,  it  will  not  be  improper  to  resort  to  the  philosophy  of 
evidence.  From  the  nature  of  man,  and  from  the  circumstances 
by  which  he  is  surrounded,  it  is  rarely  possible  to  establish  the 
negative  of  any  proposition  inyolving  an  issue  of  fact  in  the 
common  transactions  of  life.  Whether  the  plaintiff  has  had  a 
knowledge  of  the  fraud  for  more  than  four  years  before  the  filing 
of  his  bill,  though  he  asserts  it,  is  a  negatiye  proposition.  And 
while  man  has  the  power  of  yeiling  his  thoughts,  it  would  be 
difficult  in  many  and  impossible  in  most  cases  to  prove  it  by 
evidence.  For  though  it  might  be  shown  that  he  did  not  have 
the  information  from  this  source  or  from  that,  from  one  or  from 
many  individuals,  non  ctmstat  that  he  did  not  have  it  from  other 
sources  or  from  other  persons.  It  is  a  rule  in  pleading,  of  almost 
universal  application,  that  the  onus  is  with  the  party  who  is  in- 
terested in  establishing  the  affirmative.  And  until  the  affirma- 
tive is  proved,  or  prima  facie  proved,  it  is  not  necessary  for  the 
adverse  parly  to  offer  any  evidence. 

The  ground  upon  which  the  court  of  equity  applies  the  stat- 
ute of  limitations  is  the  laches  of  the  plaintiff.  He  is  required 
to  prosecute  his  claim  with  a  reasonable  diligence.  But  how 
can  laches  be  imputed  to  him  who  is  ignorant  of  the  fraud? 
When  the  defendant  pleads  the  statute  of  limitations,  the 
plaintiff,  in  an  artistic  iBtystem  of  pleading,  might  reply  that  the 
statute  does  not  apply  because  he  had  notice  only  within  the 
statutory  period.  But  as  we  have  no  replications  in  this  court, 
the  plaintiff  may  allege  the  want  of  notice  in  his  bill  in  antici- 
pation of  the  plea.  This  must  arrest  the  operation  of  the  statute 
until  the  defendant,  who  is  in  the  affirmative  of  the  question,  by 
proof  brings  his  case  within  its  provisions. 

I  will  conclude  what  I  have  to  say  upon  this  branch  of  the 
subject  by  referring  to  the  separate  opinion  of  Ohancellor  John- 
ston in  Thrower  v.  OwreUm^  4  Strobh.  Eq.  166  [68  Am.  Dec. 
860],  where  the  authorities  are  collated. 

On  the  trial,  then,  of  this  question  of  notice,  it  was  incum- 
bent npon  the  defendants  to  prove  that  the  plaintiffs  had  notice 
of  the  fraud  more  than  four  years  prior  to  the  filing  of  the  bill. 
And  here  it  is  to  be  remarked  that  it  would  not  be  sufficient  to 
prove  that  the  plaintiff  had  a  suspicion  of  the  fraud.  But  it  is 
necessaiy  to  bring  home  to  the  plaintiff  a  knowledge  of  the 
facts  constituting  the  fraud.  Suppose  some  one  were  to  tell  him 
that  a  fraud  had  been  committed,  it  would  not  be  sufficient  un- 
less he  were  informed  of  the  facts  constituting  the  fraud,  or  put 
in  the  possession  of  a  due  by  which,  with  a  proper  diligence. 
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he  might  come  to  a  knowledge  of  the  facts.  He  would  not  be 
required  to  enter  into  a  costly  contest,  which  would  end  in  dis- 
appointment and  defeat,  or  to  encounter  a  shadowy  and  intan- 
gible phantom,  which  was  sure  id  elude  his  attack.  But  when 
a  knowledge  of  the  facts  constituting  the  fraud  are  brought 
home,  or  the  means  by  which  a  knowledge  of  those  facts  might 
by  proper  diligence  haye  been  obtained,  th€|n  the  statute  begins 
to  run,  and  not  before. 

Haying  thus  defined  the  principles  which  must  goyem  us  in 
the  decision  of  this  question  of  notice,  I  proceed  to  apply  them 
to  the  case  under  judgment.  That  the  plaintifb,  or  some  of 
them,  had  a  strong  suspicion  of  the  fraud  at  the  yeiy  period  of  its 
perpetration  is  abundantly  clear  from  the  eyidence.  But  we  are 
not  satisfied  from  the  eyidence  that  the  plaintiffs  had  such  a 
knowledge  of  the  facts  constituting  the  fraud  as  would  hare 
authorized  them  to  proceed  with  any  reasonable  prospect  of 
success.  Indeed,  we  think  that  the  negatiye  of  the  proposition 
comes  nearer  to  being  established  than  the  afKrmatiye.  It  was 
only  after  the  fraudulent  and  corrupt  pact  between  Lee  and 
White  had  been  broken  by  the  representatiyes  of  the  latter,  and 
Lee,  under  the  influence  of  resentment  and  malice,  had  be- 
trayed his  confederate  and  exposed  his  own  infamy,  that  the 
plaintiffs  were  put  in  possession  of  the  clew  to  this  labyrinth  of 
fraud.  The  chancellor  who  tried  the  cause  decided  that  the 
proof  did  not  authorize  the  belief  that  the  plaintiffs  did  haye 
notice  of  the  fraud  more  than  four  years  before  the  institution 
of  their  suit.  And  upon  a  careful  examination  of  the  eyidence, 
we  concur  in  that  opinion.  The  plea  of  the  statute  of  limita- 
tions was  therefore  properly  oyeiruled. 

This  brings  me  to  the  consideration  of  the  issue  as  to  the 
fraud.  To  proye  the  fraud,  Lee  himself  was  examined  as  a 
witness;  the  defendants  insisting  ui>on  his  incompetency.  The 
ground  of  this  objection  was,  that  his  testimony  tended  to 
create  a  fund  to  satisfy  the  claims  of  his  creditors.  On  the 
other  side,  it  was  contended  that  his  interest  was  in  a  state  of 
equipoise.  In  the  opinion  of  this  court,  it  will  not  be  necessary 
to  decide  the  question  of  Lee's  competency.  It  appears  that 
neither  the  commissioner  nor  the  chancellor  laid  much  stress 
upon  his  eyidence.  And  this  court  is  of  the  opinion  that,  throw- 
ing Lee's  testimony  aside,  there  still  remains  eyidence  amply 
sufficient  to  establish  the  fraud.  It  would  be  unprofitable,  as  I 
haye  said,-  for  me  to  enter  into  a  detailed  statement  of  the  facta 
that  were  proyed.    It  will  suffice  to  say  that  setting  aside  the 
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evidence  of  Lee  as  incompetent,  this  court  is  convinced  that  the 
alleged  fraud  has  been  satisfactorily  proved. 

It  is  ordered  and  decreed  that  the  dronit  decree  be  afllxmed 
and  the  appeal  dismissed. 

JoHNBiON,  DunoN,  and  Wabdii4W»  chancellors,  cononmd. 

Appeel  dismissed. 


BooxBnra  or  PaiKoiPiLL  Gabs  vpov  Bcbdih  or  Paoor  nr  Oammm  BiMiuia 
tiierato  is  not  in  aooord  with  the  role  as  laid  down  in  Leaam^ffkm  t.  Bndg^ 
46  Am.  Deo.  628.  In  this  case  the  oourt  say  that  where  failure  to  disooyer 
mistake  is  relied  on  to  shelter  a  party  from  the  operation  of  the  statote  of 
limitations,  he  must  show  that  he  oonld  not^  by  the  ezeroise  of  proper  vigi. 
lance,  have  made  an  earlier  disoorery.  But  in  Thrower  ▼•  OmrdoMt  S8  Id. 
660^  the  court  say  that  it  seems  that  an  allegation  of  ignoranoe  or  fnmd  until 
vitfain  tho  statutory  period,  on  the  part  of  the  plaintifl^  throws  the  baidsm 
if  proof  of  his  knowledge  before  that  time  on  the  defendaat. 
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MowBT  V,  Ghableston  Ins.  asd  Trust  Co. 

[6  BiOBABMoa't  Law,  146.] 

Wmof  Valid  AaANDomoKT  as  tob  Total  Loss  bas  BKBf  Mad^  ▼bidh 
the  inraren  refaaa  to  aooept»  the  sale  of  the  TeBsel  by  the  master  doss 
not  affect  the  right  of  the  assured  to  reooTor. 

UroN  Valid  Abakdoiqcent,  Mastkb  Bxoomxs  Aobmt  of  Ikbubxbs. 

AflSUHPsiT  upon  a  policy  of  insarance.  The  verdict  went  for 
plaintifl^  and  defendants  moyed  for  a  new  trial,  relying  inter 
oZia  upon  the  fact  that  the  court  charged  that,  after  an  aban- 
donment of  a  vessel,  the  captain  or  owner,  or  both,  had  author- 
ity to  sell,  without  the  directions  of  the  defendant. 

Magrathf  for  the  motion. 

Mowry  and  Memminger^  contra. 

By  Oourt,  O'Nkall,  J.  In  this  case  the  appellants  have  relied 
alone  on  their  third  grotind  of  appeal,  and  hence  we  do  not 
notice  the  others.  The  third  ground  presents  no  difficulty.  For 
looking  to  the  facts  proved  in  this  behalf,  it  appears  the  com- 
pany, on  receiving  notice  of  abandonment,  refused  to  accept  it. 
What  was  to  be  done  ?  A  sale  by  the  master  in  possession  seems 
to  be  the  only  safe  and  prudent  coarse.  This  has  the  sanction 
of  the  most  approved  authorities.  In  3  Kent's  Com.  273, 
the  learned  author  states  that  "  in  a  case  proper  for  abandon- 
ment the  insured  may  stand  upon  his  rights,  uncontrolled  by 
the  underwriter,  for  the  option  to  abandon  rests  with  him."  At 
page  277,  he  further  says  that  *'  upon  a  valid  ttbandonment,  the 
master  becomes  the  agent  of  the  insurer,  and  the  insured  is  not 

in 
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bonnd  by  his  sulxiequent  acts  unless  he  adopts  them. "  Hughes 
on  Insurance,  page  828,  says  that  '*  when  an  effectual  abandon- 
ment is  made,  the  underwriters  from  that  time  stand  in  the  same 
situation  as  owner." 

From  these  authorities,  it  is  plain  that  the  insured  could  not 
be  affected  if  the  sale  by  the  master  had  been  improper.  For 
his  act  is  the  act  of  the  insurer.  But  it  seems  that  the  master 
sold  under  notice,  constantly  within  the  obsenration  of  the  offi- 
cers of  the  company;  and  made  the  sale  at  a  place  where  they 
could  have  conbrolled  it,  and  where,  if  there  had  been  anything 
wrong,  they  could  haye  pointed  it  ouL  They  chose  not  to  act 
or  even  observe,  and  hence  th^  can  not  complain  if  the  master 
baring  the  boat  in  carge,  which  was  disclaimed  hj  insurer  and 
insured,  did  the  best  he  could  for  all  concerned  by  selling  as 
well  as  he  could. 

The  motion  is  dismissed. 

Wabdlaw,  Faonr,  WrrHKBs,  WmnoB,  and  Gi^yro,  JJ.,  oon- 


Motion  dismissed. 

Aim  AB4K»»rinEirr  Whiob  n  iror  Aoovvbd  bt  Ihhubbr,  the  innued 
nmatiis  tiw  qutui  a^ieiit  or  tnistoe  of  tiM  insiiver,  sod  mnit  do  what  lio  thinks 
most  for  the  interest  of  those  oonoemed;  and  if  he  aots  in  good  faith,  and 
mEs  the  ▼esBol  or  property  insured  at  puhlio  anotion  in  the  usoal  manner,  it 
b  no  waiver  of  the  abandonment,  nor  will  it  prejudice  his  olaim  for  a  total 
kMs:  Waidem  t.  Pkoudai  Ins.  Cb.,  4  Am.  Deo.  869;  Dkkeif  t.  American  /im. 
Cb.,  20  Id.  78S|  Mobertmm  t.  WeHan  MaaHm  ami  #lrt  /lu.  6b.,  M  Id.  67St 
issalBO  AUmou  t.  Qwrgm  /ml  Ob.*  86  Id.  230. 


Pledgeb  V.  Ellerbe. 

[•  BBwamewrs  Law»  MS.] 

X»  SoRUV  Widows  Titlb  to  Dowsb,  Sxizik  nr  Dbkd  n  not  Ivdd- 
nm4BLB:  h  is  snifieient  that  her  hosband  had  a  seisin  in  law  during 
the  ooTertnzo. 

Wmow  GAV  vox  LiGALur  OLaDf  Cubtodt  of  hse  DscnuaxD  Hv8BAin>1i 

MumiBRB  OV  TiTXJL 
IV  8UR   ClADOHO  BoWXB,  8s1BUI   OV   DSOIASSD   HuBBAVD    18    PBnUMXD 

pHmo  fade^  on  showing  that  he  had  a  oonTeyaaoe,  or  held  possession  of 
the  land, 
b  AonON  voB  DowxB  Bbovory  bt  Wmow,  one  who  olaims  or  deraigns 
title  nnder  hsr  deeeaaed  hosband  Is  estopped  from  denying  the  seisin  of 
the  latter. 
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Widow  CLAiimra  Bowxb  is  Estopped  bt  Fobiolosubb  of  Mobtgaoi 
nude  by  her  late  hnsband,  &om  showing  thmife  snoh  mortgage  was  mvalid 
because  not  legally  attested,  althoagh  she  was  not  a  party,  either  to 
the  mortgage  or  to  its  f  oreolosnrs. 

AonoN  for  dower  which  plaintiff  claims  in  lands  in  the  pos- 
session of  defendant.  She  first  proved  her  marriage  to  William  * 
£.  Pledger,  and  that  he  had  since  died.  To  prove  that  Pledger 
had  seisin  of  the  land,  she  introduced  a  deed  to  him  from  the 
commissioner  in  equity.  This  deed  recited  certain  proceedings 
in  court  whereby  the  property  described  in  the  deed  was  ordered 
to  be  sold  at  public  auction,  and  that  William  E.  Pledger  be- 
came the  purchaser  thereof.  The  deed  then  continued,  but  with* 
out  using  the  words  **  grant,  bargain,  convey,"  oi  other  simi- 
lar words,  and  declared  that  Pledger  was  to  have  and  to  hold 
the  said  tract  of  land,  to  himself,  his  heirs  and  assigns  forever* 
as  fully  and  as  effectually  as  by  the  said  order  it  could  be  con- 
veyed. Defendant's  motion  for  a  nonsuit  was  denied,  the  court 
holding  this  deed  su£Qicient  to  convey  the  premises  to  Pledger 
in  fee.  Defendant  then  gave  in  evidence  a  bond  from  Pledger 
to  the  above-mentioued  commissioner  in  equity,  secured  by  a 
mortgage  upon  the  tract  of  land  conveyed.  He  further  showed 
that  judgment  had  been  obtained  upon  this  bond  by  the  com- 
missioner, and  that  the  land  had  been  ordered  sold  by  the  court 
of  common  pleas.  Defendant  then  showed  title  in  himself  bj 
several  mesne  conveyances  from  the  purchaser  at  this  sale. 
Defendant  claimed  that  as  Pledger  had  mortgaged  the  premises 
to  secure  the  purchase  price,  and  this  mortgage  having  been 
foreclosed,  the  demandant  could  recover  dower  only  out  of  the 
excess  of  the  value  of  the  land  over  the  mortgage.  Plaintiff 
objected  to  this  mortgage,  claiming  that  it  could  not  operate 
as  such,  it  having  been  attested  by  only  one  subscribing  wit- 
ness. The  court  sustained  the  objection,  holding  that  a  mort. 
gage  could  only  be  made  by  the  same  solemnities  and  f  ormalitiea 
as  a  deed.  The  juiy  found  for  the  demandant,  and  defendi^t 
appealed. 

ThomweU  and  Inglia,  for  the  appellant. 

Dudley,  oanira. 

By  Court,  Glovbb,  J.  The  grounds  of  appeal  present  two 
questions  for  the  consideration  and  judgment  of  the  ooort: 
1.  Was  there  such  a  seisin  of  her  husband  in  the  land  as  will 
confer  on  the  demandant  a  title  to  dower?  2.  Was  the  instm* 
meni  introduced  on  the  part  of  the  defendant  effeotoal  as  m 
mortgage? 
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1.  An  aotaal  seisin,  or  seisin  in  deed,  is  not  indispensable  to 
sustain  a  widoVs  title  to  dower.  It  is  sufficient  that  her  hus- 
band had,  during  the  coTerture,  a  seisin  in  law.  In  this,  dower 
and  curtesy  differ;  the  reason  assigned  for  the  distinction  being 
that  the  husband  has  the  power  of  procuring  the  actual  seisin 
of  his  wife's  land;  but  the  wife  can  not  compel  her  husband  to 
enter  upon  his  own  land:  Co.  Lit.  31  a. 

The  widow  can  not  legally  claim,  nor  is  she  by  law  presumed 
to  have,  the  custody  of  the  muniments;  and  therefore,  proof 
of  the  possession  of  or  a  conveyance  to  her  husband,  without 
the  production  of  the  whole  chain  of  title,  will  be  prima  fcune 
evidence  of  his  seisin.  Consequently  the  deed  executed  by  the 
commissioner  to  William  E.  Pledger  furnished  presumptive  evi- 
dence of  a  seisin  in  law,  and  will  sustain  a  verdict  for  the  de- 
mandant, unless  from  the  want  of  apt  words  a  legal  seisin  will 
not  be  inferred,  or  unless  the  defendant  has  shown  title  para- 
mount which  will  avail  to  defeat  the  claim  of  dower. 

The  reasons  which  have  influenced  the  judgment  of  the  court, 
and  the  ground  on  which  their  conclusion  is  placed,  in  respect 
io  the  motion  for  a  nonsuit,  make  it  unnecessary  to  decide 
wheth^  there  be  such  an  omission  of  words  showing  an  inten- 
tion to  convey  as  renders  the  deed  from  the  commissioner  in 
equity  "  ineffectual  to  vest  the  seisin  in  William  E.  Pledger. " 

To  tins  deed,  through  several  mesne  conveyances,  the  defend- 
ant traces  his  title;  and  on  it  he  relies  to  defeat  the  demand- 
ant's daim  of  dower.  He  therefore  repudiates  a  link  in  the 
very  chain  of  title  by  which  he  claims  to  hold  and  to  be  seised 
of  this  land.  Shall  he  be  permitted,  in  the  same  breath  and 
by  virtue  of  the  same  deed,  to  assert  the  seisin  of  William  E. 
Pledger,  to  sustain  his  title,  and  deny  it  for  the  purpose  of  de- 
feating the  demandant's  ?  Generally,  a  purchaser  is  concluded 
from  impugning  a  title  under  which  he  has  accepted  and  holds 
an  estate.  '*  Where  parties,  in  an  action  relating  to  land,  claim 
through  the  same  person  and  rely  on  a  title  in  him,  they  shall 
be  obliged  to  admit  the  whole  of  such  title  as  valid,  and  shall 
not  be  allowed  to  insist  on  that  portion  which  makes  in  their 
own  favor  and  reject  the  rest/* 

The  very  point  involved  has  been  frequently  decided  in  New 
Tork.  A  grantee  claiming  under  the  husband  is  estopped  from 
denying  his  seisin  in  an  action  for  dower  brought  by  the 
widow:  Sherwood  v.  Vandenburgh,  2  HUl  (N.  Y.),  303;  Bourne 
V.  PoOer,  17  Wend.  164;  Davia  v.  Darrow,  12  Id.  65.  A  feme 
who  claims  dower  shall  have  advantage  of  an  estoppel  by  deed 
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between  her  baron  and  the  tenant:  Co.  Lit.  252  a.  He  who 
claims  the  fee,  under  a  deed  from  which  others  derive  their 
rights,  is  concluded  from  denying  the  validitj  of  such  deed 
under  the  allegation  that  it  is  defective.  If  the  commissioner's 
deed  be  sufficient  to  convey  the  fee  in  this  land  to  William  E. 
Pledger,  from  whom  the  defendait  derives  his  title^  it  will  fur- 
nish evidence  of  a  legal  seisin  on  which  his  widow's  title  to 
dower  will  attach.  This  court,  therefore,  concurs  with  the  cir- 
cuit judge  in  refusing  to  grant  a  nonsuit,  and  the  motion  is  dis- 
missed. 

2.  The  next  ground  of  appeal  submits  the  question  whether 
the  instrument  introduced  by  the  defendant  is  effectual  as  a 
mortgage.  The  judgment  of  the  court  on  this  question  super- 
sedes the  necessity  of  expressing  any  opinion  respecting  the 
number  of  witnesses  required  for  the  legal  attestation  of  a 
mortgage  of  real  estate. 

The  demandant  offered  in  evidence  the  conveyance  from 
George  Bruce,  commissioner,  to  William  E.  Pledger,  to  prove 
the  seisin  of  her  late  husband;  yet  she  insists  that  the  mortgage, 
executed  by  her  husband  at  thr)  same  time  to  secure  the  pay- 
ment of  the  purchase  money,  creates  no  lien  on  the  laiyl,  be- 
cause it  was  not  legally  attested,  and  that  it  can  not  operate 
as  an  incumbrance  or  charge  to  abridge  her  right  of  dower. 
Such  an  objection  would  not  have  availed  William  E.  Pledger; 
and  those  claiming  under  him,  quoad  the  subject-matter,  can  bo 
in  no  better  situation;  qui  aerUit  commodunif  senlire  dAet  et  onus. 
Proceedings  were  instituted  after  judgment,  by  suggestion  in 
the  court  of  common  peas,  to  foreclose  the  mortgage;  the  land 
was  sold  by  order  of  the  court,  and  William  E.  Pledger's  right 
to  redeem  was  barred.  He  was  therefore  estopped  by  this  record 
from  denying  that  the  mortgage  deed  was  ineffectuid  to  create  a 
lien  for  the  want  of  attestation;  and  the  conclusion  of  an  estoppel 
extends  not  only  to  the  parties,  but  to  privies,  embracing  the 
lord  by  escheat,  the  tenant  by  the  curtesy,  the  tenant  in  dower 
and  the  incumbent  of  a  benefice,  who  are  bound  by  and  may 
I  take  advantage  of  estoppels:  Oo.  Lit.  852  b.  It  is*  fit  that 
judicial  determinationB  should  not  be  again  drawn  into  contro- 
versy by  those  who  were  parties  to  the  determination,  or  by 
privies  in  blood,  in  law,  or  by  estate,  otherwise  there  would 
never  be  an  end  of  litigation. 

If  the  demandant  claim  to  be  endowed  of  land  by  virtue  of 
the  seisin  of  her  husband,  under  a  title  which  is  incumbered, 
she  will  be  estopped  from  denying  the  incumbrance  which  would 
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have  concladed  her  husband  in  his  life-time.  In  Denn  t.  (7or- 
ndZ,  3  Johns.  Cas.  174,  a  plaintiff  claiming  as  heir  was  held  to 
be  estopped  by  the  recital  in  the  will  of  his  ancestor  that  ht 
had  conyeyed  the  premises  in  question  to  a  third  person,  and 
was  not  allowed  to  giye  parol  eyidenoe  for  the  purpose  of  diow« 
ing  that  such  conyeyance  was  but  for  life. 

Where  a  plaintiff,  in  a  writ  of  entxy  against  a  mortgagee  in 
possession,  relied  at  the  trial  on  a  title  from  the  mortgagor,  and 
attempted  to  set  aside  the  mortgage  on  the  ground  of  usury,  ii 
was  held  that  the  defendant  might  giye  in  eyidence  as  an  estop- 
pel a  former  recoyery  against  the  mortgagor,  in  a  suit  wherein 
the  same  ayerment  of  usuiy  had  been  unsuccessfully  set  up  as 
a  defense  by  the  latter:  Adams  v.  Barnes^  17  Mass.  870. 

William  E.  Pledger  would  haye  been  estopped  by  his  deed 
and  by  the  record  from  denying  the  yalidity  of  his  mortgage, 
and  the  same  estoppel  will  operate  to  conclude  his  widow  from 
claiming  the  assignment  of  dower  under  her  husband's  seisin» 
except  in  such  surplus  as  shall  remain  after  payment  of  the 
mortgage  debt.  A  mere  transitory  seisin  of  the  husband  for 
the  purpose  of  reconyeying  the  land  by  way  of  mortgage  will 
abridge  the  title  of  dower,  and  the  demandant,  in  such  a  case, 
takes  her  dower  cum  (mere.  11  there  be  any  surplus,  therefore, 
after  satisfying  the  mortgage  security,  she  may  be  endowed  of 
that. 

A  majority  of  this  court  concurs  in  granting  a  new  tzial  o& 
the  second  ground  of  appeal,  and  that  the  writ  do  issue  to  ad* 
measure  and  ascertain  her  dower  in  any  surplus  which  may  re- 
main after  paying  the  mortgage  incumbrance. 

(yNBALL,  Wabdlaw,  Withebs,  and  WernrKB,  JJ.,  concurred* 

Fbost,  J.,  deliyered  a  dissenting  opinion. 


IKnrsB  Bum  whbri  Hosbajid  is  Ssukd  nr  Laws  Aievesf  y.  ftrn'rt,  Sd 
Am.  Deo.  SOS. 


BowEN  V.  Team. 

[6  BiaBAHMOv't  Law,  9M.] 

icTUAL  OB8TK7onozr  ov  PBiyATs  RioHT  OF  Wat,  m  by  faolodag  sad  eali 
tivatiiig  it  for  ten  yean,  extinguishes  the  phdntifTs  right  thsrtto^ 

Thb  facts  aire  sufficiently  stated  in  the  opinion. 
Kerfihaw^  for  the  plaintiff. 
Ohemvi^  for  the  defendant. 
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Bj  Oourt,  O'NxALL,  J.  In  this  case  the  single  question  is^ 
whether  the  aotoal  obstruction  of  a  right  of  way,  as  inclosing  a 
road  within  a  field,  and  cultivating  the  ground  over  which  it 
once  ran,  for  ten  years  before  suit  brought,  does  not  defeat  the 
plaintiff's  claim  for  its  allowance  and  for  damages.  That  it 
does  I  was  clear  on  the  circuit,  and  still  remain  so.  In  deciding 
it,  there  is  no  necessity  to  refer  to  foreign  rules  and  adjudica- 
tions.   We  haye  enough  at  home  for  its  disposition. 

The  act  of  limitations  (1712;  P.  L.,  101;  2  Stat.  583),  in  its 
very  words,  coTers  the  case,  and  will  shut  out  the  plaintiffs  right 
to  recover  for  an  easement,  exactly  as  it  would  the  land  itself. 
Let  it  be  remembered,  before  we  read  the  act,  that  a  right  of 
way  is  a  hereditament,  incorporeal  as  to  the  right,  but  yet  capa- 
ble of  possession  in  the  real  thing  which  it  confers,  and  arising 
most  generally  from  possession. 

In  the  first  section  it  ia  declared  that  a  possession  of  seyen 
years  last  past,  of  lands,  tenements,  and  hereditaments  shall  be 
a  good  title  to  the  same.  Is  not  this  provision  just  as  effectual 
as  a  grant  or  conveyance  f  Indeed,  it  operates  as  such.  What 
would  hinder  such  a  possession  of  a  way  for  seven  years  before 
the  act,  from  granting  a  right,  or  releasing  it,  as  the  case  might 
be? 

The  second  section  provides:  *'If  any  person  in  whom  any 
right  or  title  to  lands,  tenements,  or  hereditaments  shall  descend 
or  come,  does  not  prosecute  the  same  within  five  years  [now 
ten]  after  such  right  or  title  accrued,  then  he,  and  all  claiming 
under  him,  shall  be  forever  barred  to  recover  the  same/' 

Observe  that  the  words  are,  **  any  right ''  to  a  hereditament 
will  be  barred,  as  well  as  title  to  lands,  by  ten  years*  non-asser- 
tion of  a  claim  against  the  occupant.  What  hinders  those  words 
from  defeating  a  right  to  a  hereditament,  when  there  is  an  actual 
adverse  possession  of  the  hereditament  itself  ?  I  confess  I  think 
it  is  only  necessary  to  give  the  woMs  their  plain,  obvious  mean- 
ing, instead  of  undertaking  to  hedge  them  round  with  techni- 
calities utterly  unsuited  to  us. 

The  great  difficulty  is  supposed  to  be  in  barring  an  intangible 
right.  But  is  not  title  to  land  equally  intangible?  There  is, 
we  well  know,  no  difficulty  in  barring  the  title  by  the  possession 
of  the  land.  Is  there  any  more  difficulty  in  barring  the  right  to 
the  hereditament  by  the  possession?  It  seems  to  me  not 

But  suppose  it  be  necessary  that  the  hereditament  should  be 
released  to  the  owner  of  the  soil  to  defeat  the  right.  I  hold  that 
ten  years'  adverse  possession  of  land  is  a  conveyance  of  the  fee 
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vesting  in  the  owner  thus  barred,  and  that  ten  years'  adTerae 
poBseaaion  of  an  easement  (a  way)  by  the  owner  of  the  soil 
operates  as  a  release  to  him  of  the  right.  In  Warner  ▼•  AUon^ 
&ice  li.  105,  Brown  was  the  grantee  under  whom  the  plaintifb 
claimed;  they  could  not  connect  themselves  by  conveyances 
with  him;  but  they  proved  ten  years'  adverse  possession  under 
color  of  title  in  their  ancestor.  It  was  said  by  the  judge  who 
tried  the  cause,  in  his  charge  to  the  juiy,  that  "  the  true  view 
of  the  case  was  to  regard  Wagner  as  having  entered  under  Car- 
ter's and  Westbuiy's  conveyances,  who,  for  aught  that  certainly 
appeared,  might  be  strangers  to  Brown;  but  who  had  under* 
taken  to  convey  his  title,  and  under  a  title  so  derived,  if  he  bad 
an  actual  adverse  possession  of  a  part  of  the  grant  for  more 
than  five  years  before  1812,  this  was  equivalent  to  the  most  peiv 
feet  conveyance  of  the  Brown  grant  to  him  against  all  persons 
not  laboring  under  some  disability."  By  the  second  ground  of 
appeal  this  ruling  was  drawn  directly  in  question.  The  coi^^ 
of  appeals  unanimously  sanctioned  it.  In  WUliama  v.  MoAlUey, 
Oheves,  200,  the  same  ruling  was  made  to  cany  to  Lacy  the  old* 
est  grant  to  Lowndes,  and  which  was  necessary  to  entitle  the 
plaintiffs  to  recover.  It  was  neither  questioned  by  the  appeal 
nor  by  the  court.  On  authority,  therefore,  I  suppose  I  might 
say  the  point  was  settled.  But  test  it  by  reason,  the  same  re« 
suit  must  follow.  A.  is  in  the  possession  under  color  of  title 
of  the  land  of  B.  for  the  statutory  period.  B.  can  not  recover 
it  against  him  or  anybody  else.  Why  ?  His  title  is  gone,  is  the ' 
answer.  Where  is  it?  It  must  be  in  the  possessor.  For  there 
is  no  other  person  who  can  have  the  right  of  possessing  and  en- 
joying the  land.  Again:  land  is  granted  to  B.;  0.,  a  stranger 
to  him,  comes  into  the  actual  possession  under  a  conveyance 
from  D.,  holds  possession  for  more  than  ten  years,  and  then  E. 
intrudes  on  him,  and  he  brings  trespass  to  try  title.  Does  not 
every  lawyer  know  that  the  grant  to  B.,  D.'s  conveyance  to  C, 
and  ten  years'  possession  in  him  give,  so  far  as  title  is  con- 
cerned, a  right  to  recover  ?  That  being  so,  must  he  not,  by  his 
possession,  acquire,  in  legal  contemplation,  the  title  of  B.f 
Oan  there  be  any  better  conveyance  ? 

If  land  thus  passes  by  possession  from  one  person  to  another, 
can  there  be  any  reason  why  a  thing  iBsuing  out  of  it  should  not 
in  like  manner  passt  The  owner  of  the  soil  by  prescription, 
which  is  but  another  name  for  adverse  possession  held  for  twenty 
years  of  an  easement,  is  supposed  to  grant  a  way.  If  that  be  so, 
the  person  entitled  to  the  easement  has  title.    Oan  not  the 

An.  Dbo.  Vob  LZ— 9. 
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owiier  of  the  soil  revest  that  title  in  himself  by  a  posseBsioii 
which  would  give  him  the  land  itself  if  it  was  in  another?  I 
confess  that  it  seems  to  me  to  be  plain  that  that  which  would 
convey  the  greater  mast  necessarily  convey  the  less. 

It  must  be  noted  here  that  this  is  not  the  extinction  of  a  way 
by  non-user;  there,  it  may  be,  it  would  require  the  same  time  to 
destroy  that  it  did  to  create.  That  may  sustain  Parkim  v.  Diui- 
ham,  3  Strobh.  221.  This  case,  however,  steers  clear  of  that. 
For  there  was  in  it  no  actual  occupation  of  the  easement  for  ten 
years. 

In  Ouihberi  v.  LawUm,  8  McOord  Ch.  194,  which  was  an  action 
for  obstructing  a  private  way.  Judge  Waties,  who  was  nearly 
coeval  with  the  administration  of  law  in  this  state,  and  who  had 
as  certain  and  perfect  knowledge  of  our  law  as  any  judge  who 
ever  graced  our  cotui»,  speaking  of  the  accrual  of  the  right  and 
its  defeat,  said:  "  But  after  twenty  years  of  uninterrupted  use,  it 
could  only  be  defeated  by  an  adverse  and  continued  obstruction 
of  five  years."  This  expression  applied  to  the  statutory  period 
existing  at  the  time  of  obstruction,  and  which  was  afterwards 
extended  to  ten  years.  He  speaks  of  it  as  an  acknowledged  legal 
truism,  requiring  no  reasoning  to  give  it  effect.  In  Judge  Evans' 
treatise  on  the  road  law,  p.  70,  sec.  22,  he  cites  this  remark  of 
Judge  Waties,  and  intimates  a  similar  opinion.  These  dicta  taid 
intimations  are  in  acoordance  with  my  long-entertained  opinion, 
and  coincide  with  my  previous  reasoning. 

I  am  hence  satisfied  that  the  decision  below  was  correct.  Tha 
motion  is  dismissed. 

Fbost,  WtTHSBs,  WmTNEB,  and  Gloves,  JJ.,  conoorred. 
Wabdl^w,  J.,  delivered  a  dissenting  opinion. 


SmJTTLEftWORTH  V.  HUQHET. 

[6  ImaBABOKm'B  Law.  829.] 
When  Intant  nt  whosb  Nahs  Action  is  Pbosbcutxd  by  proeheim  ami  or 
guardian  attains  his  xnalority,  he  may  eleot  to  proceed  or  not.    If  he 
elects  to  proceed,  no  amendment  of  the  declaration  is  required.    A  sug- 
gestion on  the  record  that  he  has  attained  to  fnll  age  is  snfEUsient. 

The  plaintiff,  Eeziah  P.  Shuttlesworth,  while  an  infant,  sned 
out  a  writ  in  trespass  to  *xy  titles,  by  her  father  and  prodiein 
ami,  Joseph  Shuttlesworth.  Plaintiff  after  coming  of  age  ap« 
plied  for  and  obtained  leave  to  file  an  amended  declaration, 
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which  she  did  in  her  own  name.  Defendant  demurred  to  this 
declaration^  upon  the  ground  that  the  original  writ  was  taken 
out  in  the  name  of  plaintiff  bj  her  next  friend,  that  the  decla- 
ration was  in  her  name  alone,  and  that  therefore  the  amended 
declaration  was  a  departore  from  the  original  writ.  The  de« 
murrer  was  sostained.  The  presiding  jndge  denied  a  motion 
to  amend  the  declaration  so  as  to  make  it  conform  to  the  original 
writ,  because,  as  the  jndge  stated,  the  plaintiff  being  now  of  fuU 
age,  the  prochein  ami  was  necessarilj  superseded.  From  the 
order  oyerroling  the  demorrer  the  plaintiff  appealed,  upon  the 
ground  that  as  the  amended  declaration  was  good  and  suffi* 
cient,  the  demurrer  to  it  should  have  been  OTcrruled;  and  fur- 
ther, that  plaintiff  should  have  been  permitted,  if  neeeooaiy,  to 
amend  her  declaration. 

Thofiuron,  for  the  motion. 

Hemdon  S  Oist,  conira. 

By  CouBT,  QxoYiB,  J.  In  an  action  at  law,  where  an  infant 
is  the  plaintiff,  the  process  is  generally  sued  out  in  his  name^ 
but  he  can  not  prosecute  it  in  person.  For  that  purpose  a  prO' 
thein  ami  or  guardian  must  be  admitted  by  the  court  to  prose- 
cute it  for  him  and  to  protect  his  rights.  No  right  of  parentage 
or  guardianship  will  enable  any  one  to  act  for  the  infant  without 
the  appointment  of  the  court.  If  an  infant  plaintiff,  pending 
the  suit,  shall  attain  full  age,  he  is  generally  permitted  to  stop 
the  proceedings,  whether  he  is  sole  or  co-plaintiff  with  others. 
The  action  does  not  abate  when  he  is  of  age,  and  he  can  elect 
whether  he  will  proceed  or  not.  If  he  shall  continue  to  prose- 
oate  his  action,  the  subsequent  proceedings  may  be  carried  on 
in  his  own  name;  and  no  amendment  of  his  declaration  is  neces- 
aary  for  that  purpose.  A  suggestion  on  the  record  that  he  has 
attained  to  full  age  is  sufficient. 

The  order  of  the  circuit  judge  sustaining  the  demurrer  is, 
therefore,  set  aside,  and  the  demurrer  is  overruled. 

O^BAix,  Wabdl4W,  Fbost,  Wfthebs,  and  Wmma,  JJ«,  ooa* 

cnrred. 

Motion  granted. 


18S  Staib  «.  OooDXAH.  IB.  Ckmlin^ 


State  v,  Goodman. 


[6  Bwwawmow's  Law,  88T.] 
IklllUfllKBT  IQB  LlBII«   1CV8V  PbOIBSS   TO  fOff  FOMHEI    AfiTilCTII  TifBlf4WFi 

ICATm  *i  hme  ferto.  An  indictment  which  ayen  that  the  defiunatofy 
natter  la  to  ''the  following  purport  and  effect^  that  b  to  aay  "— Huid  then 
■eti  oat  with  inTerted  comnuui  what  the  evidence  showa  to  have  been 
an  exaot  copy  of  the  libel — Is  inenffioient,  and  if  defendant  be  oonTioted 
therennder,  the  Jndgment  will  be  arrested  on  motion. 

iBDiOTXEaT  for  libel.    The  oirinion  states  the  facts. 
Spam,  for  the  motioiu 
liiir,  conlra. 

By  CoxTBT,  WiuniLAW.  J.  The  indictment  introduces  {he  libel 
thns:  ''Did  write  a  certain  false,  malicious,  and  defamatory 
libel  of  and  concerning  the  said  Ezekiel  Eeels,  which  said  false^ 
malicious,  and  defamatory  libel  is  of  the  following  purport  and 
effect,  that  is  to  say  "—and  then  seta  out,  within  inyerted  com- 
mas, what  the  evidence  showed  to  be  an  exact  copy  of  the  libeL 
A  motion  in  arrest  of  judgment  is  made  upon  the  ground, 
amongst  others,  that  the  indictment  does  not  profess  to  set  out 
the  libel  in  hcBO  verba. 

This  court  has  struggled  to  resist  the  motion,  for  it  peroeiTes 
that  the  defendant  has  suffered  nothing  from  disregard  of  the 
rule  which  he  invokes,  and  that  the  rule  is  liable  to  be  abused 
by  defendants,  who  avail  themselves  of  trifling  inaccuracies  in 
transcribing  of  papers  which  a  pleader  undertakes  to  set  forth 
ad  ienorem.  But  established  forms  should  not  be  changed  upon 
slight  considerations.  A  settled!  rule,  however  its  operation  in 
a  particular  case  may  be  regretted,  must  be  preserved  with  a 
view  to  its  usefulness  in  other  cases,  and  a  violation,  harmless 
in  its  consequences,  indulged  now,  might  lead  to  mischievous 
violations  hereafter. 

Whenever  a  charge,  either  civil  or  criminal,  is  brought  against 
a  defendant,  arising  out  of  the  publication  of  a  written  instru- 
ment, the  rule  is,  that  the  declaration  or  indictment  must  pro- 
fess to  show  the  instrument  itself:  Wrighi  v.  OlemerUa,  8  Bam. 
&  Aid.  603;  Bex  v.  Bear,  2  Salk.  417;  S.  0.,  1  Ld.  Baym.  415. 
Some  exceptions  have  been  admitted,  as  where  the  instrument 
is  in  the  possession  of  the  defendant,  or  has  been  lost,  or  is 
grossly  indecent,  or  is  long  and  contains  irrelevant  passages; 
but  in  this  case  no  ground  of  exception  has  been  suggested. 


^ 
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Admitting  the  mle,  the.  eolieitor  has  endeaYoied  to  bring  the 
ease  within  it. 

He  has  contended,  and  properly,  that  the  words  *'  to  the  tenor  " 
are  never  indispensable.  Any  other  phrase,  as  ''  in  the  words 
following,  to  wity"  which  professes  that  the  rexy  words  of  the 
instrument  have  been  shown,  will  serve.  Bat  does  the  phrase 
«  of  the  following  purport  and  effect,  that  is  to  say,**  so  profess? 
In  popular  langoage,  neither  tenor  nor  purport  is  nnderstood 
to  mean  a  copy,  bat  in  the  law,  according  to  its  nse  in  pleading 
from  time  immemorial,  *'  tenor''  has  acquired  a  technical  signi* 
fication,  and  implies  a  transcript  or  exact  copy;  whilst "  porport," 
less  frequently  used  and  less  precisely  defined,  has  not  been 
held  to  mean  more  than  the  substance  as  it  appears  on  the  face 
of  the  instrument— the  professed  import:  Bex  v.  Gilchrist ^  2 
Leach,  657;  Bex  ▼.  WUkes,  4  Burr.  2527.  **  Purport''  differs 
from  **  substance,"  standing  by  itself,  somewhat  as  **  form  "  dif- 
fers from  **  matter  "  but  still  '*  purport "  falls  far  short  of  ''  te- 
nor." It  cony^ys  the  idea  of  meaning  disclosed  by  the  instru- 
ment itself .  independent  of  other  evidence,  but  still  of  ''meaning," 
and  not  of  the  very  words— of  meaning  rendered  substantially, 
and  not  literally. 

''  Purport "  alone  does  not  then  answer  the  requisition  of  the 
nile — even  less  do  **  purport  and  effect ' '  conjoined. 

When  the  pleading  professes  to  set  forth  the  very  words,  the 
defendant  may  admit  the  allegation  and  take  the  opinion  of  the 
court,  whether  the  charge  arises  out  of  the  instrument  set  forth; 
but  when  the  pleading  professes  to  set  forth  only  the  meaning, 
import,  purport,  substance,  or  effect  of  the  instrument,  a  meaning 
different  from  the  true  one  may  be  imputed,  and  evidence  must 
be  heard  before  any  opinion  can  be  formed.  Even  although 
the  whole  instrument  may  have  been  exactly  copied,  the  record 
does  not  show  that  this  has  been  done.  The  opinion  of  the 
court  upon  the  true  meaning  may  be  influenced  by  a  verdict 
ag^nst  the  defendant.  Precision  and  exactness  of  statement 
are  disregarded;  and  the  danger  is  encountered  of  departing  from 
a  rule  which  has  been  long  established,  and  which  perhaps  rests 
upon  reasons,  that  its  overthrow  would  discover,  even  more  im- 
portant than  those  now  in  view. 

The  commas,  which  usually  mark  a  quotation,  afford  too  slight 
and  uncertain  an  indication  of  a  purpose  to  transcribe  exacUy, 
to  have  received  much  attention  in  cases  like  this.  They  could 
not  be  relied  on  to  control  such  previous  intimation  of  a  contrary 
purpose  as  is  given  by  the  words  **  purport  and  effect." 
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No  mere  rejection  of  words  from  this  indictment  coald  make 
it  profess  plainly  to  set  out  the  libel  in  hoBC  verba.  **  He  wrote 
a  libel/'  that  is  to  say,  might  do  so  doubtfully  and  unskillfully; 
but  it  would  not  be  admissible  to  reject  as  surplusage  from  a 
sentence  words  which  so  essentially  affect  the  meaning  as  in  this 
case  do  the  words  **  which  said  false,  scandalous,  malicious,  and 
defamatory  libel  is  of  the  following  purport  and  effect/' 

This  indictment  has  been  copied  from  No.  220  of  the  prece- 
dents contained  in  a  publication  made  by  Mr.  Davis,  late  solicitor 
general  of  Massachusetts. 

The  cases  he  has  referred  to  in  his  appendix,  p.  290,  do  not  au- 
thorize the  change  which  he  has  ventured  to  make  from  '*  tenor*' 
to  **  purport."  He  has  been  followed  by  Mr.  Wharton,  in  Amer- 
ican Criminal  Law,  545-549;  but  this  and  similar  precedents  of 
his  have  been  lately  held  insufficient  in  the  courts  of  his  own 
state:  Commonwealth  v.  Wright^  1  Cush.  46,  66. 

The  ancient  rule  was  very  emphatically  declared  by  this  court 
only  three  years  ago,  in  a  case  where  a  declaration  contained  the 
words  **  in  substance  as  follows:"  Bagley  v.  Johnsion,  4  Bich.  li. 
22;  and  we  could  not  consistently  depart  from  it  now,  without 
holding  that  less  strictness  is  required  in  a  criminal  charge  than 
in  a  civil  one,  or  attributing  to  "  purport"  a  signification  which 
it  has  not  heretofore  received. 

Upon  the  other  questions  in  this  case  the  court  reserves  its 
opinion. 

The  motion  in  arrest  of  judgment  is  granted. 

O'NsALL,  Fbost,  Withbbs,  WHmncB,  and  Giovm,  JJ.,  oon- 

ourred. 
Judgment  arrested. 


CoMPLA^iirr  IN  Aonov  fob  Slandsb  or  Libbl. — "The  oompUint thonld 
Mt  oat  and  purport  to  set  out  the  very  worda  published.  The  proper  term 
by  which  to  incUoate  that  the  very  words  are  set  forth  is  '  tenor.'  '  Tenor  and 
effect '  is  now  held  to  be  sufficient,  but  there  is  a  decision  to  the  contrary. 
It  is  not  sufficient  to  aUege  that  words  were  published  to  the  effect  following; 
or  in  substance  as  follows,  or  purporting*  or  that  the  words  were  in  substance 
as  follows,  or  according  to  the  purport  and  effect  following,  or  in  manner  and 
form  following,  or  that  the  words  were  of  a  certain  tenor,  import,  and  effect. 
Nor  are  quotation-marks  sufficient  to  indicate  that  the  exact  worda  are  eel 
forth:"  Townsend  on  Blander  and  libel,  aeo.  329. 
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Peaboe  v.  State.  , 

I1Srbsd,0I.] 
lOBAL  IdIA    OV   DoMIOILB  iKOLUBn  HOM^  R«Il>*mi%   AMD  PUBUBM^  M 

mterial  elemmt^,  and  meuifl  the  pUoo  when  a  man  has  hit  permanent 
leaidenoo  and  eetablished  busineak 

BSIDKWCI  OV  MAKKTin)  MAN'S  FaKILT  D  mo*  NlOnBABILT  BD  DOMIOOM, 

eren  where  there  ia  no  aeparatUw.    The  preeamption  ia  that  it  is  hii 

domicile»  bnt  the  preeamption  ia  one  of  laet  and  not  ef  law,  and  may  be 

oveieome  by  proof. 
PUBsnaoKHT  fOB  Illioal  VoTDfo  HOf  SHOwnro  Gbouhds  ov  Iluboal- 

m  D  Bad,  aa  where  it  ehan^  the  defendant  with  nnlawfolly  voting 

in  a  oerkatn  ooanty,  not  being  **  a  qualified  voter  ol  the  oonnty,"  bnt 

doea  not  state  in  what  the  diaqoalification  consisted. 
LnnonoDiT  mubt  btatb  Faoib  Comotitutihq  Illboautt  oI  an  act  charged 

aa  a  ozime  which  is  not  unlawful  per  m»  but  beoomes  so  only  under  cer* 

tain  oiraumatanoea. 

PBBBBxnonT  for  illegal  yoting,  and  appeal  from  a  jndgment 
of  oQnTictioii.    The  opinion  states  the  ease. 

Bbraoe  Maynard^  for  the  plaintiff  in  error. 

8wan^  aUomey  general^  for  the  state. 

By  Gout,  ToTTEV,  J.  James  Pearce  was  convicted  in  the  cir- 
edt  court  of  Bhea  on  a  presentment  for  illegal  voting.  He 
moved  for  a  new  trial  and  in  arrest,  and  the  motions  being  sev- 
exallj  overroledy  he  appealed  in  error  to  this  court. 

It  is  now  assigned  for  error,  first,  that  his  honor  the  circuit 
jadge  erred  in  his  instructions  to  the  jury. 

He  instructed  the  jury,  in  effect,  that  the  place  where  the  de- 
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fendant'ff  family  resided  and  his  property  is  situated  is,  "  is 
contemplation  of  law/'  to  be  deemed  his  domicile,  unless  in 
case  of  a  i>ermanent  separation  from  his  family.  This  is  not 
quite  correct.  Home,  residence,  and  business  are  material  ele- 
ments in  the  legal  idea  of  domicile.  Thus  Mr.  Kent:  **  The 
place  where  a  man  carries  on  his  established  business  or  profes- 
sional occupation,  and  has  a  home  and  permanent  residence,  ia 
his  domicile:"  2  KenVs  Com.  431,  note.  And  so  Mr.  Stoxy: 
**  That  is  properly  the  domicile  of  a  person  where  he  has  hia 
true,  fixed,  permanent  home  and  principal  establishment,  and 
to  which,  wheneyer  he  is  absent,  he  has  the  intention  of  return- 
ing:" Stoiy's  Const.  Law,  sec.  41. 

Now,  it  is  not  true  that  the  residence  of  a  married  man'» 
family  is  necessarily  to  be  deemed  his  domicile.  For,  beside 
the  supiK)sed  case  of  a  separation,  there  may  be  a  temporaiy 
residence  only  for  the  family,  or  for  transient  purposes,  at  a 
place  which  is  not  his  permanent  residence  and  home.  It  ia 
true  that  the  residence  of  a  married  man's  family  is  in  general 
to  be  deemed  his  domicile,  because  they  usually  reside  at  his 
permanent  home;  the  place  to  which,  whenever  he  is  absent  for 
business  or  pleasure,  he  has  the  intention  to  return.  The  resi-^ 
dence  of  the  family  is  a  fact  from  which  the  domicile  may  be 
presumed;  and  this  is  a  presumption  of  f act,  and  not  of  law,  as 
was  erroneously  stated  by  the  judge.  The  presumption  may  be- 
removed  by  proof  to  the  effect  that  the  true  domicile  is  at  a  dif- 
ferent place  from  that  of  the  family  residence:  Stoxy 's  ConsU 
Law,  sec.  46. 

Second,  that  the  presentment  is  bad,  for  want  of  the  necee-> 
saiy  averments  descriptive  of  the  nature  of  the  offense. 

The  presentment  avers,  in  substance,  that  in  the  election  for 
president  and  vice-president  of  the  United  States,  in  1848,  the* 
defendant  unlawfully  and  knowingly  voted  in  the  county  of 
Bhea,  he,  the  defendant,  **  not  being  a  qualified  voter  in  and 
for  said  county  of  Bhea." 

The  act  of  1844,  o.  81,  sec.  1,  provides  that  if  a  person  vote- 
at  any  election  held  under  the  constitution  and  laws  of  thia 
state,  **  such  person  not  being  at  the  time  a  qualified  voter  of 
the  county  in  which  he  so  votes,  he  shall  be  adjudged  guilty  of 
a  misdemeanor." 

We  think  the  presentment  bad.  The  nature  and  cause  of  the 
accusation  are  not  well  stated:  Oonst.,  art  1,  sec.  9.  The  pre* 
sentment  is  in  the  words  of  the  statute;  and  the  words  are,  **  a 
qualified  voter."    That  is  not  a  fact,  but  a  legal  result;  and  for 
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ihe  facts  which  constitute  a  qaalified  Toter  we  are  to  refer  to  the 
eonatitation  and  laws,  from  which  it  will  be  seen  that  there  are 
several  grounds  of  disqualification:  1.  If  he  be  not  a  free  white 
man,  twenty-one  years  of  age;  2.  If  he  be  not  a  citizen;  8.  If 
he  has  not  resided  in  the  county  sis  months  as  a  citizen  thereof. 

Now,  for  which  of  these  causes  was  the  defendant  disqualified) 
The  presentment  does  not  inform  him,  and  the  cause  can  only 
appear  in  the  proof,  when  he  may  be  taken  by  surprise,  and  be 
wholly  unprepared  to  make  his  defense,  howcTcr  just  and  yalid 
it  may  be. 

The  rule  is,  that  **  the  indictment  must  charge  the  crime  with 
certainty  and  precision,  and  must  contain  a  complete  descrip* 
tion  of  such  facts  and  circumstances  as  will  constitute  the  crime. 
A  statement  of  a  legal  result  is  bad:"  1  Ch.  Crinu  L.  228.  A 
conclusion  of  law  need  not  be  stated;  it  is  the  facts  upon  which 
it  is  founded  that  are  necessary  and  material:  Id.  281. 

We  may  further  obserre  that  where  the  act  is  not  in  itself 
necessarily  unlawful,  but  becomes  so  by  other  facts  connected 
with  it,  the  facts  in  which  the  illegality  consists  must  be  set 
forth  and  aTcrred:  1  Ch.  Grim.  L.  229. 

Now,  the  act  of  voting  is  not  necessarily  illegal,  but  may  be- 
oome  BO  for  some  of  the  causes  before  stated;  and  in  order  that 
the  charge  may  be  perfect,  such  cause  must  be  set  forth  and 
averred  in  the  indictment  or  presentment.  The  ground  of  dis- 
qualification not  being  averred  in  the  present  case,  the  judgment 
will  be  reversed,  and  the  motion  in  arrest  sustained. 

Judgment  reversed. 


DomciLi^  What  Ck>iran7um:  See  the  note  to  Frod  v.  BrUbki,  92  Am. 
Dee.  4a7t  <^ieotiwing  tlue  sabjeot  See  alio  Lowrf  v.  Bradkig^  89  Id.  142; 
Lowry  t.  Bnabu,  Id.  656;  Hairi  v.  IMUsy^  43  Id.  697,  end  oeeee  otted  in  the 
notes  thereto. 

Pabxicuulb  GBomm  or  DxBQUAXjncATioir  or  Votes  Mubt  bi  Stated 
b  en  indiofanent  lor  Ql^gU  voting:  QaUo/ffiker  v.  iSStafe,  10  Tex.  App.  47% 
wHpg  the  prineipal  ( 


Gentbt  v.  Gentry. 

pSnsD.ST.] 
tttAXT  nr  Oomonr  mat  Redeui  Commov  Land  told  under  a  Jndgment 
agidnst  the  enceitor  from  whom  the  oo-tenftnts  derive  title,  without  ex- 
pzeM  authority  from  hie  oo-tenants;  and  a  tender  of  the  redemption 
maouy  by  him  inures  to  the  benefit  of  all,  and  if  let  into  poaMaeion,  ia 
ttie  poaaeaalon  of  all. 
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VmsMST  nr  OoiacoH  doss  vot  Waivs  Biobt  vo  Pabtioxpati  in  Bkdbkp- 
TION  of  the  oommon  land  under  a  bill  filed  by  one  of  hia  co-tenanti^ 
where  he  seta  up  an  ambignous  answer  to  the  biU,  alleging  that  he  thinks 
the  complainant  is  not  the  proper  party  to  redeem,  and  he  does  not  wish, 
to  Join  in  the  bill  under  an  apprehension  of  failure  and  liability  for 
costs,  submitting  it  to  the  chancellor  whether  the  tender  of  the  redemp- 
tion money  was  valid,  and  stating  that  he  prefers  the  purchaser  to  have 
the  land  rather  than  the  complainant. 

Bill  to  redeem  land  sold  at  an  execution  sale  filed  by  one 
tenant  in  oommon  for  himself  and  his  co-tenants.  Redemption 
decreed  in  favor  of  all  the  co-tenants  except  Peter  F.  Gentry, 
defendant  in  the  court  below,  who  brought  error.  The  caM 
appears  from  the  opinion. 

W.  H.  Bneed,  for  the  complainant. 
Horace  Maynard^  for  the  respondent. 

> 

By  Oourty  Totpen,  J.  This  bill  is  brotight  to  enforce  an 
equity  of  redemption  in  land,  sold  under  execution  as  the  prop- 
erty of  William  E.  Gentry,  a  judgment  debtor;  at  which  sale 
Sarah  S.  Gentry  became  the  purchaser.  After  the  sale  ihm 
debtor  died  intestate,  leaving  brothers  and  sisters,  his  heirs  at 
law,  to  whom  the  equity  of  redemption  descended.  Within  the 
two  years  allowed  to  redeem,  James  O.  Gentry,  for  himself  and 
the  other  heirs,  tendered  the  true  amount  for  the  redemption  of 
the  land  to  the  purchaser,  which  was  refused.  The  decree  of 
the  chancellor  enforces  the  equity  of  redemption  in  favor  of  all 
the  heirs  except  Peter  F.  Gentry,  who  is  one  of  them;  and  the 
interest  claimed  by  him  is  in  terms  decreed  to  the  purchaser 
upon  the  assumed  ground  that  it  was  not  legally  redeemed,  and 
further,  that  Peter  F.  Gentry  had  relinquished  and  surrendered 
his  supposed  interest  in  and  by  his  answer  to  the  bill  in  the 
present  case.  To  this  he  objects,  and  has  prosecuted  a  writ  of 
error  to  this  court. 

1.  When  James  O.  Gentzy  made  the  tender  to  redeem  the 
land,  it  is  clear  that  he  had  no  express  authority  from  Peter  F. 
Gentry  to  redeem  for  him.  This  is  fully  admitted  by  his  an- 
swer. 

But  these  parties,  being  tenants  in  common  of  an  equity  of 
redemption,  had  a  common  interest  in  such  proceeding  as  was 
necessary  to  secure  and  perfect  their  title  to  the  land.  No  pre- 
vious express  authority  was  necessary  to  make  the  tender  valid  for 
all.  The  agency  is  implied  by  the  law  from  the  relation  in  which 
the  parties  stand  in  reference  to  the  right  in  question.    It  was 
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competent  for  each  to  act  for  all  in  making  the  tender,  it  being 
a  proper  and  a  legal  act  to  secure  a  title  and  possession  in  which 
they  held  a  common  interest  If  the  tender  had  been  accepted^ 
and  the  party  making  it  let  into  possession,  it  would  have  been 
the  possession  of  all  the  tenants  in  common:  4  Kent's  Oom. 
370.  Because  the  redemption  made  by  one  of  the  tenants  for 
the  benefit  of  himself  and  the  others  must  be  considered  valid 
as  to  all,  we  conclude  therefore  that  the  tender  was  yalid  as  to 
all  the  tenants  in  common,  and  each  of  them  may  insist  upon  it, 
in  a  bill  to  enforce  the  equity  of  redemption. 

2.  It  is  argued  that  Peter  F.  Qentry,  who  is  in  the  position 
of  a  defendant,  has  waived  and  relinquished  his  right  in  and  by 
his  answer  to  the  bill. 

The  answer  is  certainly  ambiguous,  but  we  do  not  construe  it 
as  contended  for  by  oounseL  Bespondent  states  in  substance 
that  James  O.  Gentry  was  not  his  agent  to  redeem;  he  believed 
that  the  administrator  of  the  intestate  was  the  proper  person  to 
redeem;  he  was  not  willing  to  join  in  the  suit,  being  apprehen- 
sive that  it  would  fail  and  costs  be  incurred;  he  refers  it  to  the 
chancellor  to  determine  whether  the  tender  was  valid;  and  pre* 
fers  that  the  title  remain  in  the  purchaser,  who  is  more  needy, 
rather  than  go  to  James  O.  Gentry,  who  made  the  tender.  Such 
is  the  purport  of  a  vague  and  unmeaning  answer. 

Now,  we  have  seen  that  there  was  an  implied  agency  to  make 
the  tender,  and  the  matter  being  referred  to  the  chancellor,  he 
must  so  determine.  His  refusal  to  join  in  the  suit  or  his  posi- 
tion in  the  suit  is  of  no  consequence.  He  is  a  necessary  party, 
and  his  objection  is  not  because  he  had  waived  his  right,  but 
for  fear  of  costs.  Nor  is  the  expression  of  a  mere  preference  as 
to  which  of  the  parties  named  shall  take  his  interest  of  any  effect, 
as  he  does  not  give  his  interest  to  either,  and  evidently  prefers 
to  retain  it  himself.  This  we  are  compelled  to  permit  him  to  do, 
until  he  thinks  proper  to  relinquish  it  in  terms  less  doubtful 
than  those  used  in  the  present  case. 

The  decree  of  the  chancellor  will  be  modified  so  as  to  give 
Peter  F.  Otentry  his  proper  interest  in  the  land;  but  considering 
the  character  of  his  answer,  he  will  pay  half  the  costs  in  this 
court,  the  other  half  to  be  paid  by  the  purchaser. 

Decree  modified. 

(hra  TnrAHT  in  Coumov  can  Redeem  Whole  Bratb  from  *  pucfaMer 
■t  tax  Mle,  and  inch  redemption  eztingniBhee  all  the  parohaser's  title:  Wal* 
bms  v.  Saion,  60  Am.  Deo.  637,  and  note.  Where  one  of  several  owners  of 
premises  redeems,  he  is  substituted  in  equity  to  the  rights  of  ths 
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mor^gageee  m  against  hia  oo-ownara,  nntil  they  pay  thair  reapaotiya  iliaiaa  ol 
the  inoambranoe:  Hmbbard  ▼.  il«wlN«y  MiU  Dam  Co.,  Id.  41. 

Eutbt,  Poamnoir.  os  PoBCHAax  of  OnrsTAicDxiro  Titli  bt  Oirx  Go- 
TiKAVT  innre  to  the  benefit  of  all,  when:  8waed  ▼.  AiherUm,  32  Am.  Deo.  70| 
PhUGpt  Y.  Gregg,  36  Id.  158;  Hart  t.  Cfregg,  Id.  166;  Waimm  ▼.  Oregg,  Id. 
176;  OrttflM  ▼.  Tcttenham,  87  Id.  472;  nomptoa  t.  Mawkimieg,  62  Id.  176; 
Sector  T.  ITaai^A,  67  Id.  261,  and  oaaes  cited  in  the  notes  thereto. 

Bight  of  ons  Co-tinaiit  to  Sub  in  an  action  against  a  stranger,  reapeot- 
ing  the  oommon  property:  See,  generally,  BradUig  ▼.  Boyitfoa,  89  Am.  Deo, 
682;  McFarlani  t.  Stone.  44  Id.  325;  Langfelhw  t.  Qtdmbg,  48  Id.  625; 
Palmer  ▼.  Dougherty.  64  Id.  636;  Agnew  v.  ./dAjMON,  65  Id.  565;  BmigA  t. 
TVifOser^Iey,  56  Id.  103;  ^laiCA  ▼.  YTi^,  58  Id.  262;  and  notea  lafemng  to  prior 
in  this  series* 
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U8nau».10e.] 

Kmplotxb  ih  AiroTHiB*8  Sbof  oak  iroT  WoEK  OK  BIS  Owv  AcooovT  during 

snoh  employment,  and  any  other  person  engaging  his  services  rnnal 

take  notice  that  his  time  belongs  to  his  employer. 
OwNEB  OF  Pbxnoifal  Matzbials  OF  Abticlb  Makitfaotubkd  bt  Abotbkb» 

who  also  supplied  some  slight  deficiencies  in  the  materials,  is  the  owner 

of  the  manufactured  article,  but  the  manufacturer  has  a  lien  thereoa  for 

his  services  and  materials. 
Wbono-dokb  gait  AoQUiBa  No  Trrus  st  ALTmnxs  Fobm  of  FBOPiBTr  ^ 

another  by  his  own  labor,  but  the  owner  may  claim  it  in  its  now  shapes 

if  he  can  prove  the  identity  of  the  original  materials. 

Debt  upon  an  account.  The  plaintiff  had  judgment,  and  the 
defendant  appealed.    The  facts  appear  from  the  opinion. 

Oavi  and  J.  B.  Oook,  for  the  plaintiff  in  error. 
Bowles  and  TrewhiU,  for  the  defendant  in  error. 

By  OouBT,  ToTTBN,  J.  Oneal  sued  Dunn  in  an  action  of  debt 
upon  an  account.  There  was  judgment  for  Oneal,  the  plaintiff 
below,  and  the  defendant  appealed  in  error.  In  Oneal's  ac- 
count there  is  a  charge  for  two  fine  saddles,  and  that  is  the  onlj 
matter  now  in  contest  between  the  parties. 

The  material  facts  are  these:  The  plaintiff,  Oneal,  who  had 
established  a  saddler's  shop  in  Benton,  hired  one  MoOoj,  a 
saddler,  to  work  in  said  shop.  The  plaintiff  was  to  furnish  all 
materials,  and  pay  MoOoy  four  dollars  for  each  saddle  made  bj 
Lim;  and  all  work  done  in  the  shop  bj  McOoy  was  to  be  for 
and  on  account  of  the  plaintiff.  While  McOoy  was  in  this 
service,  and  some  three  months  after  it  commenced,  he  agreed 
with  defendant  Dunn  to  make  two  fine  saddles  for  him,  Dunn 
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to  fnmisli  all  the  materiala  except  the  trees,  of  miall  Talae,  and 
to  pay  a  reaaonable  price  for  the  makixig. 

The  materials^  except  the  trees  and  some  other  artidea  of 
small  Yalne,  were  furnished  by  defendant  to  MoOoy,  who  took 
them  to  the  plaintifTs  shop,  and  proceeded  to  mannfaotore  the 
saddles,  using  the  trses  and  some  small  articles,  the  plaintifTs 
property,  to  supply  a  deficiency  in  defendant's  materials.  The 
plaintiff,  being  often  at  the  shop,  was  informed  that  the  ma- 
terials were  furnished  by  defendant,  and  that  the  saddles  were 
made  specially  for  him;  ^nd  when  made,  they  were  delivered 
with  his  knowledge  and  consent. 

It  does  not  appear  that  he  knew  of  said  agreement  between 
defendant  and  McOoy,  or  that  he  made  any  inquiry  into  the 
matter;  nor  does  it  appear  that  defendant  knew  the  nature  of 
the  contract  between  MoOoy  and  the  plaintiff.  He  knew  that 
McOoy  was  engaged  at  work  in  the  plaintiffs  shop.  McCoy 
had  done  work  in  the  shop  for  others  and  received  payment  for 
himself.  This  was  known  to  the  plaintiff;  and  there  is  reason 
to  beUeve  that  in  the  present  case  his  intention  was  from  the 
beginning  to  let  the  saddles  be  made  and  delivered,  and  then 
to  charge  the  defendant  with  their  full  value,  crediting  him 
with  the  value  of  his  materials.  But  this  intention  he  concealed 
from  defendant,  who  paid  McOoy  for  making  the  saddles,  and 
plaintiff,  afterwards  in  a  settiement,  also  paid  him  by  a  credit 
on  his  account. 

The  plaintiff  credited  the  defendant  by  a  part  of  his  materials; 
but  for  the  cassimere  and  other  materials  no  credit  was  given. 

His  honor  the  judge,  upon  this  state  of  facts,  instructed  the 
jury,  in  effect,  that  the  saddles  were  the  property  of  the  plaintiff; 
that  he  was  entitied  to  recover  their  full  value,  and  that  it  was 
at  his  discretion  to  credit  the  defendant  with  the  value  of  bis 
matiftriaTfl  or  not. 

In  these  instructions  we  think  there  is  error.  It  is  true,  as 
argued,  that  while  McOoy  continued  in  plaintiffs  service,  under 
their  agreement,  he  could  do  no  work  at  plaintiffs  shop  on  his 
own  accouni  His  time  and  labor  there  belonged  to  the  plaint- 
iff; and  under  the  circumstances,  we  are  to  hold  the  defendant 
bound  to  a  knowledge  of  this  fact.  If  he  did  not  know  it,  it  was 
his  duty  to  inquire,  and  he  can  not  be  permitted  to  avail  himself 
of  an  Ignorance  which  was  the  result  of  his  own  negligence. 
The  plaintiff,  too,  knew  that  the  defendant  had  procured  the  fine 
materials  and  sent  them  to  the  shop  to  be  manufactured  into 
■addles  for  the  defendant.    And  now,  the  saddles  being  made. 
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the  question  is,  In  whom  was  the  right  before  they  were  delir* 
ered  ?  We  answer,  In  the  defendant,  because  he  had  furnished 
the  principal  materials  to  be  wrought  into  saddles  for  himself. 

The  plaintiff  could  not  acquire  a  property  in  these  materials, 
except  by  defendant's  consent  or  by  right  of  accession. 

As  to  consent,  none  is  pretended.  As  to  accession,  the  right 
can  not  exist  in  his  favor;  for  he  did  not  furnish  the  principal 
materials;  those  which  he  furnished  were  only  neceesaty  to 
supply  a  deficiency  in  defendant's  materials,  which  were  of 
greater  value.  % 

It  is  a  rule  of  both  the  civil  and  common  law,  that  if  the  ma- 
terials of  A.  and  B.  are  united  by  the  labor  of  B.,  who  furnished 
the  principal  materials,  the  property  in  the  joint  product  is  in 
the  latter  by  right  of  accession,  the  materials  of  the  former  be* 
ing  considered  as  only  accessory.  It  is  an  element  in  the  right 
that  he  furnished  the  principal  materials,  which,  in  the  present 
case,  he  did  not  do:  Merrill  v.  Johnson,  7  Johns.  473  [5  Am. 
Dec.  289];  2  Kent's  Com.  361. 

This  principle  may  be  illustrated  by  cases  in  the  civil  law;  a« 
if  one  repair  his  vessel  with  the  materials  of  another,  the  prop* 
erty  of  the  vessel  remains  in  him;  but  if  he  build  a  vessel  from 
the  foundation  with  another's  materials,  the  owner  of  the  mate- 
rials is  the  owner  of  the  vessel.  Nor  can  the  plaintiff  claim 
title  to  the  defendant's  materials  upon  the  ground  that  he  had 
converted  them  to  his  own  use,  and  become  liable  for  their  value. 
He  can  acquire  no  title  by  a  wrongful  act,  unless  the  defendant 
thinks  proper  to  abandon  his  property  and  accept  a  satisfaction 
in  value.  For  the  rule  is,  that  *'  whatever  alteration  of  form 
any  property  has  undergone,  the  owner  may  seize  it  in  its  new 
Bbape,  if  he  can  prove  the  identity  of  the  original  materials:" 
Beits  V.  Lee,  5  Johns.  348  [4  Am.  Dec.  868]. 

In  any  view,  it  is  clear  that  the  plaintiff  has  no  property  in 
the  materials  furnished  by  defendant.  The  property  remains  in 
the  defendant,  though  the  materials  be  manufactured  into  the 
saddles.  How,  then,  can  it  be  said  that  the  plaintiff  is  owner 
of  the  product — ^is  owner  of  the  saddles,  when  it  is  dear  that 
the  defendant  is  owner  of  the  materials  of  which  they  consist  ? 
No  such  confusion  of  title  can  exist. 

The  result  is  simply  this:  The  property  in  the  saddles,  when 
completed,  was  vested  in  the  defendant,  subject  to  the  plaintiff's 
right  of  compensation  for  the  making,  and  for  such  materials 
as  he  furnished;  for  which  he  had  a  lien,  and  might  have  re* 
tained  possession  untU  payment  was  made  or  tendered. 
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The  judgment  will  be  xeyeraed»  and  ihe  eanae  be  lemanded 
for  a  new  trial. 


Tnu  BT  AuuHiiiiii  WHBBi  On  Adds  hd  Ladoe  «o  Matmetjiji  aI 
■BOibflr,  tiMnbj  nhangtng  tiieir  fonnt  See  the  note  to  Puief^  t.  Pagt^  64 
Am.  Deo.  686^  whore  this  rabjoot  ie  dJionmd  ot  length. 


Red  Riveb  Bbidob  Company  v.  Matob  bio«  ow 

Clabestillb. 

(1  BmoD.  lie.) 

raASOHBB    Of    ToU^BBnWS    COMPANT   MAT   Bl   TaMMS    fOB   POBUO   Ull 

Upon  jnet  oompeDeatioii,  under  the  power  of  ominflDt  donuun,  withost 

impeiTing  the  obligatum  of  the  oontimot  oontfcined  in  the  gront  of  ntoh 

franehiee. 
KaacnoH  ov  Fan  Beidoi  Nxab  TbLL-BaiDoa  ar  LioiiLATiTa  AcTBoa* 

ITT  to  divert  the  whole  tnTsl  is  a  taking  of  the  fnmohiee  of  the  toU> 

bridge  oompeny. 
OaMparaAnoK  n  EnaimAL  to  Vauditt  of  Taxiho  of  the  franohiie  of  a 

toll-bridge  oompeny  for  pnblio  nee  by  authoriziog  the  erection  of  a  free 

bridge  near  the  toll-bridge. 

Bnji  to  enjoin  the  election  of  a  free  bridge  by  the  town  of 
OlarksriUe,  under  authority  of  an  act  of  the  legidature,  within 
a  few  feet  of  the  complainant^ a  toll-bridge  erected  under  a  prior 
act,  and  asking  compensation  for  the  damages  sustained 
thereby.    Bill  dismissed,  and  the  complainant  appealed. 

Henry  and  Shacklefard,  F,  B.  Fogg^  and  KLvMb^  for  the  com* 

plainant. 

Meigs  and  Bailey,  for  the  respondents. 

By  Court,  MoEnmET,  J.  In  view  of  all  the  facts  of  this  par* 
ticular  case,  we  think  the  complainant  is  entitled  to  compensa- 
tion as  prayed  in  the  bill.  Whether  or  not  the  charter  granted 
to  the  complainant  contains  the  exclusive  right  alleged  in  the 
bill,  and  admitted  in  the  answer,  does  not  certainly  appear,  nor 
is  it  important  to  inquire  how  the  fact  is,  with  a  view  to  the  de- 
cision of  the  present  case.  For  assuming  that  it  does,  still  we 
think  it  dear  that  such  exclusive  right  must  yield  to  the  public 
interest.  And  admitting  the  grant  to  be  a  contract,  and  that  it 
is  inviolable,  yet  to  hold  that  the  property  or  franchise  acquired 
under  it  may  be  taken  for  public  use,  "  upon  just  compensation 
being  made  thereioi."  Is  *:o^  tn  violate  or  impair  the  contract  in 
the  sense  of  the  constitutloL. 
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The  proof  in  Uub  xooord  estabUahes  that  the  bridge  of  tha 
eomplainant  was  amply  suffioient  for  the  aooommodation  of  ih« 
public,  and  that  the  sole  and  avowed  object  of  the  erection  of  m 
Iree  bridge  within  a  few  feet  of  the  former  was  to  divert  the 
whole  travel  from  it,  and  thereby  destroy  its  valne,  nnder  a 
belief  that  the  inducement  held  out  to  the  public  by  a  free 
bridge  would  greatly  promote  the  local  interests  of  the  town  of 
Clarksville. 

It  is  manifest  that  the  erection  of  a  free  bridge  under  the  cir* 
oumstanoes  of  this  case  amounts  to  a  total  destruction  of  the 
franchise  granted  to  the  complainant  in  principle  and  in  effect. 
The  site  and  structure  of  the  old  bridge  might  as  well  have  been 
taken  and  appropriated  to  the  use  of  the  new  one;  and  while 
we  concede  that  this  might  be  done,  and  likewise  concede  that 
the  grant  to  the  defendants  must  be  regarded  as  sufficient  evi- 
dence that  the  public  interest  required  that  it  should  be  done^ 
yet  we  hold  that  it  could  only  be  done  upon  the  condition  of 
making  "just  compensation"  to  the  complainant  for  the  fraQ« 
chise  thus  destroyed. 

It  follows,  therefore,  that  the  defendants  must  account  far 
the  reasonable  value  of  the  complainant's  bridge  at  the  time  of 
the  completion  of  the  free  bridge. 

The  decree  will  be  reversed,  and  an  account  ordered. 


BmirxiiY  DooKAiK,  CoBPOBAn  Ain>  Otbkb  FauafCBom  mat  sb  1 
VKDEB,  for  pablio  qm,  upon  jast  oompenntion:  See  Hadbw  v.  Lebemam,  38 
Am.  I>eo.  466;  Tuekahoe  Canal  Co.  v.  Tuekahoe  B,  B.  Co^  86  Id.  874;  Arm^ 
mgUm  ▼.  Bamet,  40  Id.  705;  JBnfield  ToU  Bridge  Co.  v.  Hwrtford  cfe.  B.  B. 
Co,,  42  Id.  716;  S.  C,  44  Id.  656,  and  notes  thereto. 

Xecessitt  or  Gomfxnbatiov  to  Valid  KricarmB  of  Fdwxa  ov  Bmihseiv 
Domain:  See  JBb  jNir«e  MarUn,  66  Am.  Deo.  321,  and  esses  eiled  ii  iSbm  note 
IheretOb 


Mason  v.  Yangil 

(ISmiDflTI.] 

flHXBirr  KuD  iror  Ihquibb  whxthks  Judombnt  has  mir  I^ud  bbpobv 

Levy  and  eale  nnder  the  exeoation  thereon  regolar  on  iti  teoe^  tte  ooart 

haying  jurisdiotion,  nor  is  he  permitted  to  do  so. 
Btxdbncb  that  Judombnt  has  BBBir  Paid^  ufoh  Whior  BzBouncir  issued 

regolar  on  its  faoe,  the  ooart  having  jurisdiction,  is  inadmissible  in  re* 

plevin  against  a  sheriff  seizing  property  thereunder. 
Rbkbdt  or  ExBouTxov  Dbbtiob  whbbb  JimoiODrff  has  bbbv  Paid  is  hf 

a  petition  for  a  ntpenedetu* 
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BxFLBvur  for  property  taken  on  exeoaiion.  JndgnMsnt  for  thi 
defendant,  and  the  plaintiff  appealed. 

(7.  B»  Davis^  for  the  plaintiff. 

(7.  IT.  Thompson,  for  the  defendanL 

By  Conrt^  Tottin,  J.  Beplevin.  The  defendant,  as  sheriff  of 
Gannon  counly,  held  executions  in  favor  of  one  L.  A.  Eincan- 
non  against  the  plaintiff,  and  levied  the  same  on  a  Silj,  the  prop- 
erty in  question.  The  plaintiff  by  the  present  snit  caused  the 
property  to  be  replevied,  and  at  the  trial  offered  to  prove  in 
support  of  his  action  that  the  judgment  on  which  said  execu- 
tions were  founded  had  been  paid  and  satisfied  before  the  same 
were  issued.    The  evidence  was  rejected. 

There  was  judgment  for  the  defendant,  and  plaintiff  appealed 
in  error  to  this  court. 

The  evidence  was  properly  rejected.  When  an  exeoation 
iflsued  by  a  court  having  jurisdiction  of  the  subjectis  regular  and 
valid  upon  its  face,  the  simple  duty  of  the  officer  is  that  he  ex- 
ecute the  writ  as  by  it  he  is  commanded.  He  is  not  bound  to 
inquire  after  the  judgment,  or  whether  the  same  has  been  satis- 
lied;  nor  ia  he  permitted  to  do  so,  for  his  office  in  this  respect  is 
merely  ministerial:  Efheridge  v.  Ediwarda,  1  Swan,  426, 

This  is  a  settled  doctrine,  and  by  it  the  officer  is  protected  in 
the  execution  of  his  office,  and  mayalso  be  enforced  to  per- 
form it. 

Now,  in  the  present  case,  the  executions,  which  appear  to  be 
regular  and  valid,  afford  a  complete  protection  to  the  officer,  and 
entitle  him  to  the  judgment  of  the  court,  that  the  properly  levied 
upon  by  him  be  restored  to  his  possession,  and  be  subject  to 
eaid  executions. 

If,  indeed,  the  judgments  have  been  paid,  the  remedy  of  the 
debtor  is  by  petition  for  a  supersedeas,  by  which  the  execution 
will  be  legally  suspended  until  further  action  of  the  ooort. 

The  iBBue  of  payment  must  be  with  the  creditor,  and  not  witk 
the  officer,  who  looks  only  to  the  process  in  hia  hands. 

Judgment  affirmed. 


Sxaocnov  Lbuxd  ov  JuDomm  WmoR  has  nm  Pad)^  wfaethor  oA* 
oer  proteoted  hi  levying  And  selling  under,  even  where  he  Is  notified  ol  the 
faefet  See  Br^A  v.  Blanthaird,  61  Am.  Deo.  222;  TvfUehea  v.  Sham,  07  Id. 
SOt  and  noiee  thereto.  See,  generally,  m  to  the  validity  of  an  ezeontUm  kh 
•oed  on  a  satiified  judgment,  and  of  a  levy  and  sale  thereunder.  Barm  v. 
MkOAm,  31  Id.  696;  Do^  d.  Vom  Campen  v.  Snyder,  32  Id.  311;  BqfinmT, 
VobLX-lS 
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SirdMber,  Id.  740;  RusseaY.Hiigwiin,  S3  Id.  eSi;  Wood  y.  OoMn,  tS  IL  S98i 
Meed  r.  AuaMe  Hebrs,  45  Id.  330,  and  oaaen  cited  in  the  notes  thereto. 

FBOCTonoN  OF  Offigxbs  bt  theib  Pbocbbs  Obnxrallt:  See  the  note  to 
Saeaeoolr.  Bouffhkm,  21  Am.  Deo.  190,  diioniwing  this snbjeot.  8ee«lsoGB|r- 
6«fii  y.  ^Miiee^  50  Id.  140;  JfeZ)»iaI(i  T.  WUkie.  6^  Id.  423i  StaUr.McNaOi, 
M  Id.  650^  and  notes  thereto. 


CbAWFOBD  v.  WnJiTAMfk 

iBiMifwmai'8  BxoBT  to  F^uoobt  BxnB  ci  OumAor,  axd  VmammmAjnm 
cm  Exoon  of  peffonnanoe  of  the  eonditions  of  the  eontnuil  Is  nennaniy 
to  entitle  him  to  freight. 

IfAsim  MAT  Sayb  Fuaoax  whiu  VnoEL  n  Wbmbsd or diseMed  lath* 
eoone  of  the  Toyage^  and  oan  not  be  repaired  withont  great  delajr  and 
ezpenae^  by  forwarding  the  eaigo  by  another  eompetent  Tsssel. 

Owmm  OB  MAarm  ov  Vnasii  n  mi  Bmtxtlid  to  Auoobt  pbo  Ba«4  oo 
the  eargo,  where  his  Teseel  is  wreoked  on  the  Toyage  and  he  traaasiiipn 
the  goods  and  forwards  them  to  their  destination  mtder  a  oontnMl  for 
Mght  which  the  owner  of  the  goods  is  compelled  to  pay,  largely  exceed* 
fog  the  original  freight  for  the  whde  ^voyage. 

lUioas  7B0  Baza  IrraBis  n  Dcm  ion  Past  or  VorAoa  only  where  lh» 
owner  of  goods  contracted  to  be  caxtied  volimtarily  leoiiyes  tiiem  at  an 
intermediate  port  npon  the  yessel^  being  disabled. 

Ammma  for  freight.  The  def endant,  oonsigiiee  of  fhe  goodfl» 
had  jodgmenty  and  the  plaintiff  appealed. 

Jf*  S.  IHenan^  for  the  plaintiff. 

8.  D.  Frienon  and  Myen,  for  the  defendant. 

By  Ooorty  Totteh,  J.  As8ump8U.  The  claim  is  for  freight 
^n  three  hundred  and  forty-eiz  bales  of  cotton,  shipped  on 
plaintiffs  boat.  Old  Maury,  in  ICauxy  county,  Tennessee,  and 
to  be  delivered  to  the  defendant,  the  consignee,  at  New  Orleans, 
at  the  rate  of  two  dollars  per  bale.  The  Old  Haury  was  wrecked 
by  a  mere  accident  on  the  way,  about  one  hundred  miles  above 
New  Orleans,  and  the  cotton  reshipped  by  the  master,  the 
plaintiff's  agent,  on  the  steamer  Marengo,  and  taken  into  port 
at  New  Orleans,  where  she  claimed  a  freight  on  the  cotton  at 
the  rate  of  six  dollars  per  bale.  Her  bill  of  lading  given  to  the 
Old  Maury  entitled  her  to  demand  this  freight,  as  appears  by 
the  evidence  of  W.  J.  Frierson,  and  defendant  was  compelled 
under  an  award  to  pay  it  before  he  could  get  possession  of  the 
ootton.  The  master  of  the  Old  Maury  received  from  the  Ma- 
rengo one  hundred  and  eighty  dollars,  which,  as  we  understand 
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it,  was  on  aooonnt  of  freiglit.  This,  howeyer,  is  not  a  material 
etieumstanoe  in  the  case.  The  Old  Maury  -was  partially  filled 
with  water,  and  in  a  sinking  oondiction,  when  its  cargo  was 
transshipped  in  the  Marengo. 

His  honor  the  circnit  judge  instructed  the  jury,  in  effect,  that 
the  plaintiff's  right  to  freight  was  upon  condition  that  he  de- 
liver the  cotton  to  the  consignee  at  the  port  of  destination;  that 
if  his  own  boat  became  di^iabled  from  any  cause,  he  might 
transship  the  cargo  ujion  another  boat,  and  thus  comply  with 
the  contract  and  he  entitled  to  the  freight;  that  if  his  own  boat 
became  disabled  from  casualty  of  the  river,  it  was  his  duty  to 
use  every  reasonable  exertion  to  save  the  cargo  an  I  forward  it 
to  another  boat;  but  if  the  freight  charged  upon  the  transshij)- 
ment  exceeded  that  which  the  plaintiff  was  to  have  by  his  con  • 
tract,  the  plaintiff  would  not  be  entitled  to  any  freight.  The 
eharge  is  very  full,  but  this  is  all  that  is  material  to  the  facts  of 
the  ease.  The  judgment  was  for  defendant,  and  the  plaintiff 
appealed  in  error. 

The  counsel  for  plaintiff  insists  that  he  is  entitled  to  freight 
pro  rata  to  the  port  of  neoesaity,  where  the  cotton  was  trans* 
■hipped  on  the  Marengo;  that  the  voyage  was  anested  bj  aa 
aeddent  of  the  river,  and  without  any  fault  of  the  plaintiff  or 
his  agents;  that  in  such  case  it  was  proper,  in  order  to  save  th» 
eargo,  to  transship  it  on  another  vessel,  to  which  it  beoame  liable 
for  freight  and  reasonable  charges,  horn  the  plaoe  where  the 
ircjage  was  arrested  to  the  port  of  destination,  and  that  the 
plaintiff  was  entitled  to  frsight  pro  raia  for  that  portion  of  the 
^voyage  which  he  had  performed. 

We  can  not  agree  to  the  position  assomed  by  the  ooonsel. 
The  plaintiff's  right  to  freight  is  founded  in  oontnct,  and  to 
entitle  him  to  demand  it,  it  must  appear  that  he  has  pscformed 
its  conditions,  or  that  he  has  been  excused  performance  I7  the 
owner  of  the  cargo. 

In  oases  of  neoessify,  says  Mr.  Kent,  as  where  the  ship  is 
wrecked,  or  otherwise  disabled  in  the  oourse  of  the  voyage,  and 
oan  not  be  repaired,  or  can  not,  under  the  droumstances,  with- 
out too  great  delay  and  expense,  the  master  may  procure  another 
competent  vessel  to  cany  on  the  caxgo  and  save  his  freight.  If 
other  means  to  forward  the  cargo  can  be  procured,  the  master 
must  procure  them  or  lose  his  freight;  and  if  he  offers  to  do  it 
and  the  freighter  will  not  consent,  he  will  then  be  entitled  to 
his  full  freight:  3  Kent's  Com.  228;  Orisioold  v.  New  York  Itmur' 
mee  Co.,  3  Johns.  321  [3  Am.  Dec.  490]. 
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'He  is  permitted  in  Buch  case  to  forward  the  cargo  hy  another 
'weaael,  and  this  will  be  deemed  a  compliance  with  his  contract, 
mnd  entitle  him  to  freight.  Bat  if  it  be  not  forwarded  to  the 
place  of  destination,  the  condition  upon  which  the  right  to 
freight  depends  has  not  been  performed,  and  no  such  right  can 
«xi9t  unless  the  owner  of  the  cargo  consented  to  receive  it  at  the 
intermediate  port,  where  the  voyage  from  necessity  was  arrested: 
Sunter  v.  Pnrwg),  10  East,  878. 

But  the  freight  charged  by  the  Marengo  was  a  greater  sum 

tiiaa  that  stipulated  for  the  entire  voyage;  and  if  it  be  considered 

iihat  the  Marengo  was  employed  by  the  plaintiff  so  as  to  enable 

"him  to  comply  with  his  contract  to  deliver  the  cargo  to  New 

'  Orleans,  there  remains  nothing  due  to  the  plaintiff  under  his  oon- 

txact.     There  is  no  question  but  that  it  is  the  duty  of  the  master  of 

^  the  Old  Maury,  acting  as  the  agent  of  the  owner  of  the  cargo,  to 

transship  it,  and  he  had  the  right  to  charge  it  with  such  freight 

:  as  it  was  proper  to  give.     His  own  vessel  being  disabled  so  that 

L  liejsould  not  proceed  on  the  voyage,  and  the  cargo  being  in 

'^enl  x^  total  loss,  the  law  implies  an  agency  from  necessity  that 

the  master  may  act  for  the  interest  of  all  concerned:  3  Kent's 

Oom.  212;  Searle  v.  Scovell,  4  Johns.  Ch.  218.    But  it  does  not 

follow  that  he  will  be  entitled  to  freight  pro  rata  for  the  per* 

jformance  of  part  of  the  voyage. 

That  was  not  the  agreement,  and  he  must  bear  his  portion  of 
flaloss  occasioned  by  an  accident  that  might  occur,  and  in  this 
«aae  was  inevitable.  The  defendant  was  compelled  to  pay  three 
(times  the  stipulated  freight,  and  the  cargo  was  in  some  degree 
injured  by  the  accident.  Is  he,  in  addition  to  this,  liable  to  pay 
« jpro  rata  freight  to  the  plaintiff?  If  so,  the  entire  loss  is  made 
to  fall  upon  the  owner  of  the  cargo,  or  upon  his  insurer,  to 
^irhom  he  has  paid  a  premium  for  indemnity. 

In  Cattender  v.  Insurance  Co.  of  North  America^  6  Binn.  625, 
reported  also  in  2  Am.  Lead.  Cas.  688,  Tilghman,  0.  J.,  in  view 
<€  ijke  authorities,  states  the  rule  to  be  that  pro  rata  freight  is  not 
4Uie  unless  the  consent  of  the  merchant,  either  by  word  or  action, 
lias  been  expressly  given,  or  maybe  fairly  deduced,  to  accept  his 
^poods  at  an  intermediate  port;  and  such  consent  being  given, 
the  original  contract  is  dissolved  and  a  new  one  arises.  And  so 
Mr.  Kent,  8  Com.  229:  ''Freight  pro  rata  iiineris  is  due  where 
4Ube  ship  by  inevitable  necessity  is  forced  into  a  port  short  of 
Sier  destination  and  is  unable  to  prosecute  the  voyage,  and  the 
^{oods  are  there  voluntarily  accepted  by  the  owner.  It  rests 
flpon  the  basis  of  a  new  contract,  which  the  law  implies.*' 
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Now,  in  the  present  case  there  is  no  pretense  that  ttie 
was  accepted  by  the  owner  at  the  intermediate  port,  where 
necesaitj  the  Toyage  was  arrested,  nor  was  it  received  nntil  ifc 
was  taken  by  the  Marengo  to  New  Orleans,  the  port  of  destiiu^ 
tion. 

We  are  of  opinion  that  the  pLiintiff  is  not  entitled  to 
and  order  that  the  judgment  be  affirmed. 

Judgment  affirmed. 


FanoBT  n  CoKPsiiBATnui  loa  Oajuoaqm  Aim  Dunnanr  or  Goods  t 
don  on  Shipptog^  472;  Ditty  on  Bhippii^^  mo.  274;  AngsU  on  GaRief%  m^ 
t91;  OriffgtT.  AmaUm,  16  Am.  Deo.  176;  Pataptn  /m.  Oo.  t.  SfMSt,  S8  lA. 
n9;  BHUtm  ▼.  Barnaby^  21  How.  633;  JQrcftner  t.  Vmmt.  12  Moo.  P.  G. 
361;  S.  a,  6  Jar.,  N.  8.,  396.    In  a  moro  eztanded  wnm,  it  inoiades 
oonpoBntioD  paid  to  a  carrier  for  the  transportation  ol  paMongen: 
en  Shippings  473;  Angell  on  Ourlera,  mo.  891;  Imt  it  ia  enr  porpoee  here  t» 
dioenai  it  only  in  some  of  its  aspeete  as  rslatiiig  to  eaniers  of  goods.    Foe^ 
■Mcly  this  term  was  applied  eolely  to  oompeuiation  for  oanisge  of  goods  h^ 
ship  from  one  port  to  aoothert  Angell  on  Osrrien^  seo.  381;  Kwigki  t.  Ftml^ 
4smoit  atc^  JL  i?.Ca,  13B.I.672;  8.C.«43  Am.Bep.46.    It  is  now,  howerer, 
ynry  fonsnlly  applied  also  to  oompensatian  for  lend  oairiags^  althon^  man^ 
ef  the  peooUar  dootilnes  of  the  lav  oonoemlng  it  are  still  applioable  on|j  t». 
water  transportation.    The  right  to  freight  arises  oat  of  oontmot^  and  a 
liar  transportiag  goods  against  the  ezprew  orders  of  the  owner  is  of 
not  entitled  to  oompensation  therefor,  oTon  tiboagh  the  owner  reofliree  tli»* 
goods:  Sd^memtm  t.  WMhen,  Antb.  230.    Freight^  in  other  words^  ia 
Sgreed  hire  or  reward  for  oaixiaget  Brltkm  t.  Bamafly,  21  Mow.  6331 

&avn  OP  Fbkioht.— The  agreement  of  the  partiee  osoally  Axes  the 
•f  frei^t  to  be  oharged,  and  if  not  so  fixed,  the  osrrler  may  reoorer  for  th^ 
tranqiortation  on  a  qmrnUum  mtruUt  Angell  on  Csniers,  see.  393.  He  earn' 
reoofrer  only  a  reaeooable  sum:  Slmrnm  ▼.  MoHm  In$,  Oo^  2  Osnoh  0.  Ct» 
613.  A  common  earner  is  a  qntui  pabUo  servant*  snd  may  be  reqaired  t» 
carry  goods  indifRarently  for  all  persons  applying  for  Ids  serWoes,  so  far  as  b» 
has  aooommodatiaDS,  and  at  reasonable  ratts,  and  he  ^'oan  not  extort  whafe 
be  wins"  Harris  r.  Paekwood,  3  Taont.  264;  althoagh,  of  ooars^  if  there  b» 
no  doress,  the  parties  may  make  a  binding  agreement  for  any  rate  of  freightr 
they  pleaee.  Bat  an  agreement  between  members  of  an  association  of  oarriea» 
not  to  eeiry  for  latee  below  those  fixed  by  the  assooiation,  withont  reference 
to  their  reasonableness,  is  illegal  and  void,  as  against  pablle  poUoys  Ayfv  w* 
LoMkmUe  etc.  Am.,  1  Dav.  143. 

The  qaestion  of  the  validity  of  discriminations  in  rates  of  freight  as  be* 
tween  different  shippers  or  different  points  of  shipment,  in  the  abeenoe  of  anjr 
statate  forbiding  each  diBcriminations,  is  one  which  has,  especially  withfa^ 
the  past  few  years,  attracted  considerable  attention  in  the  coarts  of  thim 
eoontry .  This  qaestion  is  somewhat  discassed  in  the  note  to  Commamtmlik  t*. 
Power,  41  Am.  Deo.  4SI,  485,  where  the  rale  is  laid  down  that  anreasonalil» 
diicriminations,  even  in  the  absence  of  a  statate  forbidding  them,  are  onlSaw* 
fol  and  invalid.  This  is  sabstantially  the  prevailing  American  doetriner 
Fierce  on  Bailroads,  4d8;  Hutchinson  on  Carriers,  sec.  302;  Vineeni  v.  Chkagm 
9k.  i?.  J?.  Co.,  49  111.  83;  Chieago  etc.  B.  R.  Co.  v.  People,  67  Id.  11;  8.  C,  1# 
Am.  Bep.  699;  Melhffee  r.  Portland  etc.  R.  R.  Co.,  62  N.  H.  430;  8.  C.  W 


150  Obawvobd  v.  Wiluamb.  [T 

Am.  Rep.  72$  Messmger  t.  Pgwmffaflwfa  Jfc  i?.,  86  N.  J.  11.407;  B.C.,  18 
Bep.  467;  OcuMm  ▼•  PkOaddphki  efe.  i?.  i?.  Ob^  4  Brewi,  820^  a88t  Omm 
berkmi  VaUqf  JL  R.  Oo.'s  Appeal,  82  Pa.  Bi.  230;  Bagam  r.  ^Am»  9  Lea^ 
600;  8.  0.,  42  Am.  Bep.  684;  ffoudom  ele.i2.0bwT.  Jhid,  68  Tex.  08;  Hope 
▼.  /VmMyftwjito  il?«  i?.  Co,9  12  Fed.  Bep.  900.  The  »athoritiee»  bowever,  are 
not  entirely  nniform  on  this  point*  although  the  diflbrenoe  of  opinion  !■  often 
more  apparent  than  reaL  In  Wngland  it  haa  been  held  tbat^  in  the  afaaenoa 
of  a  atatnte  reqniriag  it»  a  oommon  oarrier  ia  not  bound  to  cany  at  vnlform 
ratea  for  all,  tboagh  ha  mnat  oany  at  reaaonable  ratea  for  aO*  and  that  a  par* 
tieolar  ahipper  haa  no  right  to  oomplain  if  the  rate  to  him  ia  reaaonable  in 
itaelf,  thooi^  other  peraont  are  charged  leaa  or  eren  nothing  at  all  for  the 
aama  aerrioe;  though  eridenoe  of  the  ratea  ohaiged  to  othere  ia  admlatible 
upon  the  qneation  of  the  reaaoBableoeas  of  the  partionlar  rate  oomplained  of: 
JBaaoendah  t*  JESmtem  OomUkt  B.  Ob.»  4  Com.  &  68;  Oreai  Wutem  R  Obk  v^ 
Suttanf  L.  R.,  4  H.  L.,  289.  And  there  are  aeTenl  Amerioan  oaaaa  to 
the  aama  efibot;  Johuom  t.  PoMOMola  ete.  B.  B.  Co.^  16  Fla.  828;  Sn  G.»  28 
Am.  Bep.  731;  FUMwg  B.  B.  Oo.  ▼•  Oage,  12  Qray,  808;  8argmd  t.  Boalm 
tie.  B.  B.  Co.,  116  Man.  422;  Mas  parte  Benmm,  18  8.  C.  88;  a  0.,  44  Anu 
Bep.  664;  Toiedo  efe.  J2.  Oo.  ▼.  BUM,  76  111.  67;  OhkoffO  eie,B.B.€h.  ▼• 
Chkago  etc.  Coal  Co,,  70  Id.  121,  apparently  oTermling  the  earlier  lUtnola 
caaee  above  dted.  The  aame  doctrine,  in  anbetance,  ia  laid  down  in  Story  on 
Batlmentai  aeo.  608.  It  ii  no  donbt  true  that  a  oommon  carrier  ti  not  re- 
qnired  to  carry  at  wd/orm  ratea  for  all,  where  there  la  no  atatnte  on  the  anb- 
Joct.  In  all  the  casea,  it  ia  conceded  that  there  may  be  dieoriminationa  whioli 
are  reaaonable  and  Talid.  It  ii  only  nnreaionable  and  nnjnat  diicriminationi 
which  are  condemned  in  any  of  the  adjndioaticoa  on  thia  anhjeet  Now»  we 
raspeotfolly  anbmit,  that  thongh  the  ratea  chaiged  to  a  partioolar  ahipper  are 
not  nnreaaonaUe  in  themaelTea,  yet  if  that  ahipper  ii  pnrpoaely  diaeriminatad 
against  without  Jnst  eanae  l^  nnif  onnly  allowing  another  ahipper  engaged  in 
the  aame  line  of  bntineiii,  and  hia  rival  in  trade^  much  lower  ratea,  thii,  on 
the  part  of  a  ^MOii  pnUio  aervant^  ia  an  unreaaooable  and  nnjnat  diaerimlna- 
tion,  and  rendera  the  ratea  ohaiged  to  the  ahipper  diaoriminated  againat  in 
fact  nnreaaonable.  The  reasonableneea  of  the  charge  to  him  neoeeaaiily  die* 
penda  to  a  ooiiaideiftble  extent  upon  the  ratea  charged  to  hia  oompetltorB  in 
trade*  For  a  diionaeton  of  the  point  aa  to  what  are  naaooabla  dieotimfaia- 
tiona,  aee  the  note  to  OmmmmweaUk  ▼•  PoMer,  above  referred  to. 

Fasiohv  Bnonra,  wmn.— Frai^t  ii,  aa  already  atated,  a  oompaniation 
or  reward  for  the  oarriage  of  good%  and  therefore  doea  not  begin  natH  tii« 
carriage  begina.  Hence,  it  doea  not  begin  until  the  ahip  commenoea  her 
voyage  by  "breaking  groond,"  aa  it  ia  termeds  CmrUng  v.  Long,  1  Boa.  8;  P. 
684;  EOis  v.  AUanOe  iM.  /ae.  Ob.,  16  Bep.  884  (U.  &  8ap.  Ct.).  If  the  ahip 
is  captored  before  breaking  ground,  and  ii  then  reoaptared  and  carried  to 
another  port^  where  the  cargo  ii  aold  by  order  of  a  conrt  of  admiralty,  no 
freight  is  demandable:  CarUng  v.  Long,  mpra.  8o  If  the  ahip  ia  deatrayed 
by  fire  before  breaking  ground,  though  the  cargo  ia  aaved,  no  freight  can  be 
recovered:  SOk  v.  AtkuUk  Mvi.  Ins.  Co*,  16  Bep.  824.  And  if  the  ahipper 
wrongfully  retakea  his  goods  before  the  ship  breaka  ground,  the  carrier  oaa 
ttot  recover  freight,  but  is  entitled  to  indemnity  for  breach  of  the  contract 
of  affreightment;  i^iifey  v.  Damon,  8  Gray,  02. 

FiTLL  Fbdget  EABinED,  WHSV.^Au  ordinary  contract  of  affreightment 
ia  an  entire  contract,  not  only  for  the  carriage,  but  for  the  delivery  of  the 
goods  at  the  port  of  destination,  and  both  oarriage  and  delivery  are  conditiooi 
precedent  to  the  earning  of  full  freight:  Angell  on  Carrier8»  aeo.  400;  Deaty 
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«B  QUppiqg^  MO.  S78|  BrUkm  T.  JBamaBf ,  n  Hbv.  OBi  JSToH  t.  AdM^  1 
Cliir.  808}  Certalm  Log»  of  Makogamff,  2  Bomn.  088;  Tk$  Skip  ITathcaM 
Hwptr.  8  Id.  004;  2%6  Awn  D.  Rkhardmn^  Abb.  AdiD.490;  ffwHur.  Ufihn 
Am.  Cbk»  1  WmH.  OSOi  7^  Brig  C^Aa,  8  Wara^  200|  IMtmU  t.  AumI^ 
0  Hmt.  (Dd.)  898;  Bradhtni  ▼.  Cotoi^fo  /m.  Od.,  9  Johns.  17;  Palmer  ▼• 
Xofilfard;  18  Id. 858;  Whitmtfr.Itogen^  2  Disney,  421;  A^t.  Pr^Mmoi. 
de.  M.E,  Cq^  18  B.  L  872;  8.  C.»  43  Am.  Bap.  46;  Admm»  t.  Hm^  14 
Ttn.  248;  Aroim  t.  ffiilrtw^  4  Band.  004;  D^er  t.  Growl  9Vmi8  A  (V,  48 
Tt.441;  8.  a,  1  Am.  B«p.  80O;  (kgood  ▼.  OronA^  2  Camp.  488;  Bmrn  t. 
Avfer.  42L.  T.»  N.  a,  490;  8.  C,  10  Rep.  82;  llifeMI  ▼.  DmAc%  8  8oofc^ 
771;  AMber  t.  Vmim,  12  Moo.  P.  C.  G  861;  8.  C,  5  Jar.,  N.  &,  890. 
Una  doctrine  ia  aomatiaiM  atatad  with  a  qnaliflcation,  that  to  aarn  fraight^ 
liie  gooda  moat  ba  daliTared  at  the  port  of  deatination  nnleoa  pferantad  fay 
ferila  of  tba  aaa,  or  other  nnaToidable  eaanaltyi  HckkoeMmm  ▼.  OoUt  40  Am. 
0ee.  603.  Bot  thia  qnalifloatioa  ia  clearly  erroDeoos,  nnleia  npon  a  termina- 
tka  of  the  Toyage  by  perila  of  the  aea,  eto.,  the  further  oarriage  ia  diapenaed 
vfth  by  the  Tolnntaiy  aooeptanoe  of  the  gooda  at  an  tntermedlate  pod 
£«en  tboogh  deliveiy  at  the  port  of  deatanation  ia  prevented  by  perila  of  the 
ae%  no  freight  is  demandablei  The  Brig  <Ma^  3  Ware^  260;  RidkcmUam  ▼. 
r«inv.  88  Pa.  8t.  169.  8o^  even  thoogh  the  bill  of  lading  providea  for  da- 
liv.try  at  destination,  **  dangers  of  the  river  esusepted,"  thia  exception  merely 
fe)eving  the  canier  of  liability  for  loaaof  the  goodsi  HolMag  t.  Cbe,  3  Ind. 
26.  8ob  genenlly,  where  deUveiy  becomes  impoaaible  withoat  foalt  of  eitlMr 
pe:  ty :  Broun  ▼.  BaiaUm^  4  Band.  004.  If  the  ahip  is  compelled  to  pot  back 
<by  perila  of  the  aeftt  and  the  master  aaUa  the  cargo  for  the  intersst  of  all  eon* 
esnied,  except  the  insnrexs,  no  frsight  la  demandables  Lord  ▼.  Ntptime  /»«. 
<Jo^  10  Gray,  100.  8o  where^  tboagh  the  sale  is  made  withont  notice  to  the 
ehipper%  they  afterwarda  receive  part  of  the  proceedsi  ^tkardmm  v.  Tom^ 
88  F)a.  8L  169.  And  if  after  arrival  the  gooda  are  lost  or  dsstroyed  by  aeei- 
denl^  before  delivery,  within  the  time  allowed  for  ditchaigsb  no  freight  ia  dnas 
Laamber.  WaU,  4  Binn.  299;  DMU  v.  JSSftbn,  L.  B.,  4  C.  P.,  138;  8. C, 
83I«.  J.aP.93.  8o  where  the  ahip  ia  wracked  in  the  port  of  delifafy,  and  tfaa 
gooda  annk,  and  a  anrvey or  reporta  that  they  osa  not  be  leeovered  withoat 
great  expeoasb  and  the  aMwIeroffera  to  dallvar  tiiem  en  paynaat  of  IMsM 
— 8  BJMifgM^  it  waahsM  that— fkijl^twaa  earned,  thongh  part  of  the  goods 
bsd  bean  landed,  and  thGJj^  the  biU  of  lading  pffvvided  that  th^  ahonld  ba 
landed  at  the  riak  and  expenaa  of  the  ocoaigneas,  and  that  the  rnniiipiait 
ware  not  booad  to  flab  «p  the  goodas  Taufar  t.  /wawM  Cb.,  II  Eap. 
691. 

Hie  ankding  and  deUvacy  nmst  be  completed  to  entitle  the*  oarriar  to 
InI^s  Clark  t.  Maikam,  1  Boaw.  177;  Brfmn  v.  Tammr^  L.  B.,  8  Ck,  487; 
8.  C  37  L.  J.  Oh.  923;  18  L.  T.,  N.  8.,  624.  No  frei^t  ia  earned  vntfl  the 
whole  cargo  ia  delivered,  where  the  freight  is  a  groea  anm,  thoogb  it  ia  aaid 
^tinian  exeeption  exista  where  the  freight  is  payaUa  per  ton,  per  barrel  or 
tbo  likex  Bagward  v.  Aeeeai,  8  Gray,  97.  And  even  where  the  freight  waa 
atated  at  ao  nmch  per  ton  on  n  ahipment  of  two  hnadred  and  fifty  tone  d 
esal,  it  was  held  that  no  freight  waa  due  nntil  the  whole  waa  delivered  t  CW^ 
4aia  Totmi^Coal^  9  Ben.  400.  The  canier  can  not  divide  the  gooda  into 
faroela  and  demand  pro  rata  freight  aa  the  paroele  are  delivered:  Clark  v. 
Maaten,  1  Boaw.  177;  Cviaia  VUrifed  Pipn,  14  BUtchf.  274;  BriUaa  ▼. 
Bamabgf  21  How.  027.  Moch  leaa  can  he  demand  the  entire  frei^t  on 
dativary  of  part  before  delivering  the  reaidne,  though  he  nmy  demand 
^1  BriUam  ▼•  Banuibg^  mipra.    And  on  sneh  part  deliveiy  and  doi 
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mand  of  the  wfaola  freight^  if  the  contigiieo  offeis  to  pay  frelj^t  for  tho  part 
delivered^  a  nfnsal  thereof  Is  nnjnstifiablex  Id. 

Notice  to  the  oonaignee  of  the  arrival  of  the  gooda  ia  not  eqiuvalent  to 
deliTery  eo  as  to  earn  freight:  Clark  ▼•  MaMen,  1  Bosw.  177.  Pajiog  dam- 
ages  for  negligent  or  onskillfal  loss  of  goods  nnder  a  jadgment  therefor  is 
lantamonnt  to  delivery  so  as  to  entitle  the  oarrier  to  his  freight:  Hammomi 
T.  MeChHre$,  1  Bay,  101. 

If  the  arriTsl  or  delivery  of  goods  is  prsTonted  hy  the  act  or  default  of  thm 
owner  thereof*  full  freight  ia  earned:  Bork  ▼.  Norton,  2  McLean,  422;  Tke 
8Mp  NaOyjoM  Hooper,  8  8nmn.  555;  Hart  v.  Shaw,  1  Cliff.  358;  AdatM  t. 
Hcmgid,  14  Tex.  243;  Qoq^  v.  Mar^lami  Coal  Co^  124  Mass.  442;  Cargo  ess 
Cfakun,  2  Moo.  P.  0.  C,  N.  8.,  216;  8.  C,  10  Jar.,  N.  8..  477. 

Tntm  or  Patmiot  of  Fuiaar. — Although  freight  is  not  earned  nntfl 
•aniage  and  delivery  of  the  good%  yet  the  eairier  may  nevartheleas  demand 
payment  in  advanoe^  sabjeet  to  a  liability  to  refond  it  if  not  earned:  NordO' 
vneifer  y.  Lomktr,  1  HUt.  499;  KnighL  t.  ProMmoe  efe.  JS.  M.  Oo^  13  B.  I. 
572;  &  Q.»  43  Am.  Bep.  40.  If  not  paid  In  advance,  payment  and  delivery 
are  ooooorrent  acts,  and  the  consignee  Is  not  entitled  to  deliTery  nntil  pay* 
ment  made  or  teoderedi  FroChingkam  t.  Jentku,  1  GaL  42;  Clark  v.  MaMero, 
1  Bosw.  177;  BaMm  v.  Mempkk  etc.  Co.,  9  Heisk.  564;  Xas^woriAif  ▼.  Nmt 
York  tie.  B.  B.  Co^  2  JL  D.  Smith,  195;  WM  v.  Andamom,  TvoBy,  BOL 
If  the  earner,  however,  rsfoies  to  deliver  the  goods  on  some  other  grouid^ 
he  can  not  avail  himself  of  a  failiire  to  tender  the  freight:  Bkdr  v.  J^ffrkM, 
1  Dad.  (8.  C)  581  The  owner  of  the  goods  is  entitled  to  have  the  goods 
nnladen  and  to  have  an  opportonity  to  ayamfae  them  before  he  is  oalled  npon 
to  pay  freight:  CtriaU  Logt  qf  MakogoM^,  2  8amn.  589;  CorUdn  VUr^M 
Ptpet,  14  Blatohf  •  274;  Barker  v.  Sekoomr  A  M.  WHfukl,  I  Maokey,  84; 
Clark  V.  JToitara^  1  Bosw.  177;  Lama$a  ▼.  Th$  Bmrp  Qrimull,  18  La. 
Ann.  24. 

DEDUonov  fOB  Sbokt  DBLTriBT,  Damaob  to  QoaD8,.EXo.— In  esse  of 
abort  delivery,  a  proportianate  amoont  of  the  freight  may  be  dedncted  thoqgh 
it  be  a  Inmp  snm:  The  Nonoaif,  12  L.  T.,  N.  8.,  57;  aa  where  the  oontenti  of 
■ome  of  the  caaks  in  a  cargo  of  sugar  were  wadied  out  in  a  storm:  FrUk  ▼. 
Barker,  2  Johns.  827.  8o  where  part  of  a  cargo  was  accidentally  bnmed 
while  unloading,  before  delivery,  though  by  the  bill  of  lading  the  owner  of 
the  cargo  awumed  the  riik  of  loss  by  fire:  New  York  tie.  B.  B,  Co.  v.  StancU 
ard  Oil  Co.,  20  Hun,  89.  But  the  value  of  the  goods  unavoidably  lost  is  not 
to  be  deducted:  The  Ncrwag,  12  L.  T.,  N.  8.,  57*  8o  in  case  of  Jettison,  neoes* 
sarily  made  of  part  of  the  cargo  in  a  storm,  the  oarrier  ii  entitled  to  f  reighs 
on  the  residue  delivered,  without  deduction  for  the  value  of  the  part  lost,  fnr 
this  is  a  Iom  by  peril  of  the  sea:  Price  v.  JJorteAom,  44  N.  Y.  94;  8.  0.,  a 
Am.  Rep.  645.  So  where  part  of  a  perishable  cargo  deoays  la  tranaUu  with- 
out the  fault  of  the  master,  and  is  left  behind,  but  the  residue  is  safely  deliv- 
ered: The  Brig  ColUnberg,  1  Black.  170.  But  if  part  of  the  cargo  is  lost  by 
the  fault  of  the  master,  and  the  residue  sold  by  him  under  a  power  in  the  bill 
of  lading,  without  discovering  the  loss,  he  can  not  deduct  hia  freight  in  an 
action  by  the  owner  of  the  cargo  for  the  proceeds,  but  may  deduct  the  discount 
allowed  to  the  purchaser  for  the  deficiency:  Stevene  v.  Sayward,  8  Gray,  215, 
On  the  other  hand,  where  the  carrier  converted  part  of  the  gooda  but  deliv- 
ered the  residue,  and  a  recovery  was  had  against  him  for  the  deficiency,  and 
upon  a  subsequent  suit  for  the  freight  no  reooupment  was  claimed,  it  waa 
held  that  full  freight  was  earned:  HiU  v.  Leadbetter,  42  Me.  572.  Loes  of 
loe  by  melting  without  the  master's  fault  does  not  take  away  the  riftht  to  f nU 


Dee.  1853.]  Osawtcbd  i;.  WnxuMa.  lO 

freight  <m  the  qtumtity  laden:  Barter  t.  St^oomsr  B,  M.  Wrli^  1  Maekqr^ 
tt.  Bat  see  BcmU  ▼.  NaoaX  Beterve^  5  Hughesp  233.  8o»  genenJly,  the  eer- 
rier  is  entitled  to  full  freight  on  the  goods  laden,  nnder  an  ordinary  hill  ol 
ladingi  without  dednctian  for  loss  or  deterioration  from  natoral  oaosesv  or 
without  his  fault:  Tk>  t.  Va$Ki,  30  Am.  Dea  715;  SUdman  t.  Ta^hr^  3  Ware^ 
02;  Brig  Cuba,  Id.  280. 

Aooording  to  the  TgnglMiH  oases,  if  the  goods  are  actnally  earned  and  d»* 
liTsred,  bat  liave  suffered  damage  and  deterioration  by  the  master's  Canity  even 
•o  as  to  be  absolntely  worthless,  or  so  as  to  be  worth  less  than  the  freight^ 
the  owner  can  not  resist  the  daim  for  freight^  bat  most  resort  to  a  orosB« 
action:  OarrM  t.  MeihM,  4  Jar.,  K.  8.,  493;  DaUn  t.  Oxle^,  16  Com.  B., 
K.  a,  646;  8.  0.,  10  Jar.,  N.  S.,  655.  In  this  country  the  general  rale  is^ 
that  the  owner  or  consignee  of  the  goods  receiving  them  may  set  off  or  re- 
eoapdamagss  due  to  the  master's  faolt  inan  action  for  the  freight:  Dedekam 
V.  Fccfl^  8  BUtchf.  44;  Bogga  t.  Martin^  13  B.  Mon.  241;  HUi  r.  LeadbeUsr^ 
42  Mew  572;  Strong  t.  Chmd  Trunk  B.  B.  Co^  15  Mioh.  216;  COmcM  t. 
Tkomaom,  56  N.  Y.  194;  Sehomger  r.  Bagnumd,  63  Id.  192;  a  C,  38  Am. 
Bep.  415;  Bunwi  ▼.  KerTf  2  MoMull.  141.  Or  he  m^  maintain  rei^eirln  for 
the  goods  witboat  paying  freight  if  the  damages  exceed  the  freight:  Diftr  ▼• 
Orami  TnmkB.  Oo^  42  Vt  441;  8.  C,  1  Am.  Bep.  860.  Damages  to  goods 
fay  a  prior  escrisr  can  not  be  set  np  sgainst  a  sabseqnsnt  canier's  daim  for 
Mgbtt  MmMA  t.  Khrkfatrkk,  3  Blatohf .  279. 

The  statement  of  qoantity  or  oondition  of  goods  in  a  bUl  of  ladings  wbsrs 
the  quantity  deUvered  or  the  condition  at  the  time  of  deUrery  is  inf silor  t^ 
tiiat  stated,  does  not  estop  the  carrier  from  showing  that  the  qnaatity  de]if<* 
sred  was  the  same  as  that  received  by  him,  or  that  the  goods  were  damaged 
when  reoeiTcd,  except  as  against  a  bona  pU  indorsee  of  the  bill  of  lading 
who  has  advanced  money  on  the  faith  of  it^  and  the  carrier  may  reoover  ^1tt 
frei^t  en  the  quantity  actually  received  and  delivered:  J^qfer  t.  Dressar,  18 
Com.  B.,  N.  8.,  646;  8.  a,  83  L.  J.  C.  P.  289;  ^fancftel  ▼.  PowXet  LboUavU 
ete.  Cbn  L*  B.,  9  Ex.,  74;  8. 0.,  43  L.  J.  Ex.  60;  80  L.  T.,  K.  a,  28;  Byderv. 
ffatt,  1  Allen,  456s  BimBv.  Priee,  16  111.408;  Stnmg  ▼.  QrandTrmkB.  B. 
C^  15  Mich.  216;  Jfl^er  v.  Ptth,  33  Barb.  532;  EUU  t.  WUlard,  9  N.  Y. 
529.  Otherwise  where  the  statement  in  the  bill  of  lading  has  been  relied  on 
by  an  assignee  thereof,  to  his  injary,  B}frm  v.  Week$,  4  Abb.  App.  Dec  657. 
Where  freight  is  payable  according  to  quantity,  as  per  ton,  or  the  like,  the 
general  rule  is  thattl^e  quantity  delivered  by  the  carrier,  and  not  that  stated 
in  the  bill  of  lading  to.  have  been  received  by  him,  governs:  The  Andover,  8 
Blatchf.  303;  Ntne  TTiauaand  Dry  Ox  Hidet,  6  Ben.  199;  AOen  v.  Baie$,  I 
Hilt.  221.  For  an  extended  discussion  of  the  qoestion  as  to  when  statements 
in  the  bill  of  lading  as  to  the  qoantity  and  oondition  of  the  goods  may  or  may 
not  be  contradicted  by  the  oazrier,  see  the  note  to  Chamdkr  v.  Sprague,  38  Am. 
Dec.  413  et  seq. 

FREiaHT  rao  Bata  Itxhxbis.— Where  a  vessel  is  disabled  daring  the  voy- 
age and  puts  into  an  intermediate  port^  where  the  owner  or  consignee  receives 
hLi  goods,  freight  pro  rata  UimerU  peraeU,  or  for  the  part  of  the  voyage  per- 
formed, is  recoverable  if  the  acceptance  was  voluntary:  Oray  v.  Wain,  7  Am. 
Dec  642;  Wekh  v.  Iikk$,  16  Id.  443:  Huni  v.  HatkeU,  41  Id.  387,  and  notes 
thereto;  BoesUer  v.  Chester,  1  Dougl.  154;  Bobmeon  v.  Marine  Ine,  Co,,  2 
Idhns.  823;  Paraone  v.  Hardy,  14  Wend.  215;  Kmeman  v.  Kew  Tork  MuL 
Am.  Co^  5  Bosw.  460:  McSbbin  v.  Peek,  39  N.  Y.  262;  Lorent  v.  Kentring^ 
1  Nott  k  M.  132;  Adams  v.  ffaught,  14  Tex.  243;  Propeller  Mohawk,  8  WalL 
168;  Two  Hundred  and  ThiHeen  Tons  of  Coal,  7  Bea.  15;  Bork  v.  Norton,  9 
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MoLmui»  422;  ThB  8Mp  NaOmM  ffooper,  3  Bnmii*  542;  JTWnfaiT.  Umkm  Am. 
C(K,  1  WmIu  590:  JM$  ▼.  Lgde,  2  Burr.  882;  MUdM  ▼.  />eifilK  S  8ooM^ 
771.  ThAM  OMM  ahow  that  the  prinotple  applies  whererer  the  Yeseel  it  dis- 
abled to  proceed  with  the  Toyage^  without  the  nuwter'e  tanlt^  and  the  goods 
are  Toltuitarily  aooeptedi  Fioiii  sadh  aooepiance  a  wairer  of  the  further  eon- 
tinnanoe  of  the  Toyage  and  a  promise  to  pay  for  the  part  already  performed 
are  ioq^Ued*  Bnt  in  order  to  raise  snoh  aa  implied  promise,  the  goods  must 
haTo  been  aotnally  aooepted  at  the  intermediate  port  by  the  owner  or  oon* 
signee,  or  some  anthorized  agents  and  the  aooeptanoe  mnst  be  Tolnntaiy,  and 
not  oompeUed  l^  the  refosal  or  n^lect  of  the  carrier  to  prooeed  with  or  for* 
waid  the  goodi:  8coU  r.  IM^^  8  Am.  Dec.  431;  Parikmd  Bank  ▼.  SMIm^ 
4  Id.  161;  WiUk  ▼•  .ffkfa^  16  Id.  443,  and  notes;  BmsofMAe  t.  SUwarl^  2 
Conn.  891;  HwrHt  t.  Btmd,  4  K.  H.  259;  Marine  In$.  Co.  r.  fTmUed  /m.  Co. 
9  Johns.  186;  Bradkmrti  ▼.  CohmijUa  Iru.  Co.,  Id.  17;  AtkuUk  MtU.  /m.  Co.  t. 
i7M,  2  Bosw.  195;  ITeiteni  TranapofitUkm  Co.  ▼.  Ho^  69  K.  T.  230;  S.  C, 
25  Am.  Bep.  175;  WhUmif  r.  Bogen,  2  Disney,  421;  dm  ▼.  BaXUmoro  Ina. 
Co.^  7  Cranch,  858;  Sampa^  w.  BaUer^  1  Mason,  48;  7%$  SMp  KalkoaM 
Hooper^  8  Snmn.,  542;  Thi  Aim  D.  Bkkardmmt  Abb.  Adm.  499;  Osgood  r. 
Oromnffp  2  Oamp.  466;  Tk$  Ne¥fporl,  Swa.  385;  TheSolMofUteiM^L.  R.,  1  Adm., 
293;  &  0.,  36  L.  J.  Adm.  5;  15  L.  T.,  N.  S.,  893;  MeUx^fe  r.  BriUania  tie. 
Co.,  L.  B.,  2  Q.  B.  DiT.,  428;  &  C,  46  L.  J.  Q.  B.  443;  86  L.  T.,  N.  B.,  45U 
The  delivery  mnst  also  be  Tolnntacy,  or  the  carrier  is  entitled  to  fall  freight. 
If  the  owner  demands  and  reoeiyes  the  goods  at  the  intermediate  port^  the 
master  being  willing  to  repair  and  oontinae  the  Toyage  or  to  transship  tiie 
goods  to  another  Teasel,  fcdl  freight  is  demandaUe:  Jordan  y.  Warrm  /«•• 
Co.,  1  Story,  842;  Merchant^  MtU.  Ins.  Co.  r.  BtOUr,  20  Md.  41;  EUk  y. 
WiUard,  9  N.  Y.  529;  WkUneg  y.  Bogero,  2  Disney,  421;  The  SMomatan,  L. 
R.,  1  Adm.,  293;  a  G.,  86  L.  J.  Adm.  5;  15  L.  T.,  N.  8.,  898.  The  master 
has  a  reaaooable  time  to  repair  and  carry  the  goods  on  or  to  procore  another 
Boitable  vessel  in  Which  to  forward  them  in  order  to  earn  freight:  The  SMon^ 
Mflia,  atipm;  Cargo  as  CtaJUmn,  2  Moo.  P.  0.  0.,  K.  8.,  216;  &  C,  83  L.  J. 
Adm.  97;  9  L.  T.,  N.  8.,  550;  10  Jvr.,  N.  8.,  477.  And  he  mnst  repair  and 
proceed  or  forward  the  goods  in  areasooable  time  or  no  freight  is  demandabfta^ 
mdass  the  owner,  as  heratofore  stated,  ydnntarily  accepts  them:  Bath  t« 
NoHon,  2  McLean,  422i  In  case  of  transshipment^  the  cargo  is  chatgeable^ 
it  ssems,  with  any  incceaae  of  freight  beyond  what  it  woold  have  been  nndsr 
tifts  orii^nal  contract;  bat  the  owner  of  the  gooda  Is  not  liahla  for  both 
frofghts:  Aorif  ▼•  BcomXk  4  Johna.  Ch.  218;  Hiagg  r.  JfaiWwsn  oto.  Osm  tl 
Md.414. 
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[isnaiNaia.] 

MAmufORf  oB  OBATunouB  Bailbb  a  Bound  Qhix  to  Suobt  Dtu«iBO% 
and  liable  only  for  gross  nei^igonce,  in  the  safe-keeping  of  pruperty;  bnt 
hia  diligence  or  nagligence  ia  to  be  measored  by  the  oironiiMtaiicea  cC  Us 
stBoation. 

■naiCBOAT  Oaraxv  Qa^TUirouBLT  (Ubbtivo  Momr  for  a  passBngei  is 
liaUa  for  ita  loss  by  theft  if  he  haa  been  wanting  in  ths  diligeooe  and 
attention  ordinarily  reqnired  in  hia  sitnation  and  dronmstaiiosa  for  tlM 
iaithfol  performance  of  the  tmst. 
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AcnoN  on  the  case.  Terdiot  and  judgment  far  the  plaintiff, 
and  the  defendant  appealed* 

Jfeigw  and  MoEwen,  for  the  pbuntiff  in  error. 
A.  Ewing^  for  the  defendant  in  error. 

By  Ooort,  Tommy  J.  Action  on  the  oaee.  In  Jannaiy,  1861, 
the  plaintiff  in  error,  Jenkins,  being  oommander  and  owner  of 
the  ateamboat  Jameetown,  then  on  a  trip  from  NaahTilleto  New 
Orleans,  reoeiTed  the  plaintiff  Motlow  on  board  as  a  paaaenger 
to  New  Orleans.  The  defendant  in  error  deposited  with  the 
elerk  of  the  boat  six  hundred  and  flf  ty  dollars  in  gold,  and  one 
Olifer,  his  companion,  made  a  similar  deposit  of  one  tiumsand 
one  hundred  and  eighty-eight  dollars  and  Utty  cents. 

When  the  boat  arrived  at  New  Orleans,  the  safe  in  which  the 
money  was  deposited  was  opened  and  the  money  stolen.  The 
plaintiff  was  to  pay  for  his  passage,  bat  it  was  understood  thai 
no  extra  or  special  charge  was  made  for  carrying  his  gold.  This 
suit  was  instituted  to  reooTcr  the  lost  money.  There  is  much 
proof  as  to  the  circumstances  attending  the  deposit;  the  condi« 
tion  of  things  at  the  time  of  the  arrival  of  the  boat  at  New  Or* 
leans;  the  danger  of  the  robbeiy,  and  the  loss  of  the  money  in 
the  present  case;  but  we  do  not  deem  it  necessaiy  to  detail  it,  as 
the  evidence  is  suiBdent  under  the  rule  of  tUs  court  to  support 
the  verdict. 

His  honor  the  judge  instructed  the  juzy  that  if  the  plaintiff  in 
error  was  to  cany  the  money  without  reward,  he  was  liable  only 
as  a  mandataiy,  and  stated  the  degree  of  diligence  which  the  law 
imposed  on  a  bailee  of  that  Und.  He  said:  **  There  are  three 
degrees  of  diligence  required  in  the  law:  there  is  a  high  degree, 
a  common  degree,  and  a  slight  degree;"  and  a  mandataiy  was 
liable  only  for  gross  negligence,  and  illustrated  the  subject  hj 
referende  to  cases  in  a  work  on  bailments. 

The  jury  found  the  following  verdi«)t  in  writing:  "  We,  of  the 
jury,  hold  that  the  defendant  is  liable  to  the  plaintiff  as  manda- 
taiy or  deposiiaiy,  and  that  having  failed  to  use  ordinaiy  dili- 
gence under  the  circumstances,  we  find  for  the  plaintiff  six  hun* 
died  and  thirty  dollars,  with  interest,  as  damages,  making  in  all 
■even  hundred  and  seventy  dollars  and  fifty  cents."  On  this 
verdict  there  was  judgment  for  the  plaintiff,  and  defendant  ap- 
pealed in  error. 

The  error  assigned  is,  that  the  verdict  of  the  jury  holds  the 
defendant  bound  to  a  higher  degree  of  diligence  than  that  which 
the  law  imposed  upon  him  as  mandataiy. 
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Now,  we  may  observe  that  this  is  not  a  special  verdiot  which 
finds  the  fttcts,  and  submits  the  question  of  law  thereon  to  the 
court.  It  states  no  facts,  but  a  general  conclusion,  with  some 
reasoning  thereon,  that  the  defendant  is  liable,  and  that  reason- 
ing in  a  technical  sense  may  be  incongruous  and  erroneous;  but 
does  that  prove  that  the  general  finding  is  erroneous  f 

We  have  seen  that  the  evidence  was  sufficient  to  support  the 
verdict,  under  the  well-settled  rule  of  the  court;  the  instmctiona 
given  by  the  judge  are  technically  and  strictly  correct.  He 
stated  to  them  that  a  mandatary  was  bound  to  slight  diligence, 
and  liable  only  for  gross  negligence,  and  illustrated  the  subject 
in  a  clear  and  ample  manner.  The  jury  say  that  defendant,  a 
mandatary,  did  not  use  "  ordinary  diligence  under  the  droum- 
stanoes.*' 

Wedo  not  suppose  that  in  the  use  of  this  phrase  the  joxy  had 
reference  to  technical  distinctions,  which  to  their  minds  were 
not  vexy  obvious  or  tangible.  The  question  was,  whether  the 
plaintiff  in  error,  under  the  circumstances,  was  guilty  of  culpa- 
ble negligence;  that  is,  in  technical  phrase,  whether  he  wae 
guilty  of  **  gross  negligence.''  It  is  conceded  in  many  of  the 
oases  that  this  expression  has  no  very  precise  or  definite  mean- 
ing. Thus  in  Hintan  v.  Dibbin,  2  Ad.  &  El. ,  N.  8. ,  646,  Denman, 
0. 3*9  says  it  may  well  be  doubted  whether  between  gross  negli- 
gence and  negligence  merely  any  intelligible  distinction  exists. 
So  in  IFtbon  v.  BreU,  11  Mee.  &  W.  113,  Bolfe,  B.,  remarks:  *'I 
can  see  no  difference  between  negligence  and  gross  negligence; 
that  it  was  the  same  with  the  addition  of  a  vituperative  epithet.". 
So  in  IVacy  v.  Wood^  8  Mason,  132,  the  court  said  that  gross, 
negligence  is  the  want  of  that  care  which  unpaid  bailees  of  ord- 
inary prudence  usually  take  of  bailed  property;  and  the  jury 
were  instructed  to  consider  whether  the  party  used  such  dili- 
gence as  a  gratuitous  bailee  ought  to  use  under  such  circum- 
stances: Angell  on  Carriers,  sec.  31.  And  so  Mr.  Kent:  A  gra- 
tuitous bailee  is  liable  if  he  be  "  wanting  in  fidelity,  or  in  that 
ordinary  care  applicable  to  his  situation,  character,  and  oircum-' 
stances  which  is  evidence  of  it:"  2  Kent's  Com  567. 

In  KirUand  v.  Mofnlgomery^  1  Swan,  457,  the  court  say  that, 
**  as  a  general  rule,  a  mandatary  whose  engagement  is  merely 
gratuitous  is  bound  only  to  ordinary  diligence,  and  liable  only 
for  gross  neglect  or  a  breach  of  good  faith.  It  is,  however,  a 
well-settled  rule  that  if  a  mandatary  enter  upon  the  execution 
of  the  business  intrusted  him,  he  is  bound  to  use  a  degree  of 
diligence  and  attention  adequate  to  the  performance  of 
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nndertaldiig;  if  he  do  not  and  damage  ensue,  he  is  liable  to  the 
mandator  for  his  misfeasance." 

The  word  **  ordinazy''  in  this  extract  is  not  technical  or  conect; 
bat  the  rule  as  to  the  liability  of  a  gratoitons  bailee  is  dearly 
and  troly  stated.  In  that  case  the  conrt  further  say  the  ques- 
tion iSy  whether  the  defendant  who  had  undertaken  to  deliTer 
the  package  used  a  degree  of  diligende  and  attention  adequate 
to  the  performance  of  the  trust  Now,  in  the  present  case»  the 
defendant  having  undertaken  to  carry  the  money  was  bound  to 
use  a  degree  of  diligence  and  attention  adequate  to  the  perform* 
ance  of  the  trust;  and  in  the  words  of  Mr.  Kent,  if  he  were 
wanting  in  that  "  ordinary  care  applicable  to  his  situation, 
character,  and  circumstances/'  he  was' guilty  of  negligence,  and 
is  liable  to  make  indemnity  to  the  plaintiff. 

We  see  no  reason  to  doubt  but  that  it  was  in  this  sense  the 
case  was  considered  by  the  jury,  when  they  say  ''the  defendant 
failed  to  use  ordinary  diligence  under  the  ciroumstanoes." 

The  circumstances  alluded  to  by  the  jury  show  that  the  boat 
was  in  imminent  danger  of  robbery.  There  was  a  vast  concourse 
of  Tisitors  in  the  city.  Two  boats  near  the  Jamestown  had  just 
been  robbed;  other  robberies  were  committed  in  the  dty.  Su»- 
pidous  persons  were  on  the  boat  when  it  arrived,  and  had  gone 
into  the  dty.  The  thief  entered  the  boat  in  the  day,  opened  the 
safe,  and  went  out  on  the  levee  side,  where  the  officers  were 
engaged  on  the  levee;  the  extra  watch  employed  for  the  boat 
was  nowhere  to  be  found,  and  was  not  examined  as  a  witness. 
Theee  are  some  of  the  circumstances  in  view  of  which  the  jury 
say  the  defendant  failed  to  use  ordinary  diligence  to  keep  the 
ftmds  which  the  plaintiff  for  greater  seourity  had  intrusted  to 
his  care. 

We  are  of  opinion  that  the  judgment  ought  to  be  afiimed. 

Judgment  affirmed. 

Lumor  ov  QuAXunooB  liAUMm  loa  BAnrr  or  Paerawi  iatrasltd 
totlMmi  8eaX%iv.  If «< iiNMolAMlk  68 Asi. 0M. fiU,  aad mm citid la 
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OF  Gmss  Of  AcnoH  n  vov  Oomsni  or  Thhubw  vms 
NonoB  to  tbe  debtor,  aitiier  m  againsfc  the  debtor,  or  a  ■nbeeqqent  aft* 
taching  oreditor,  or  btma/de  porehaeer. 
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JUBGHXXT  BSBT  IN  CkNJBT  OT  BbOOBD  IS  VOT  SOSnOf  TO  GAXBlBBiaBra 

in  a  salt  in  a  Joitioe's  ooart. 

BuL  of  interpleader.    The  opinion  states  the  case. 
HduMton  and  OarUm  DimUdc,  for  Langlej,  the  appellant, 
W.  F.  Cooper,  for  the  respondent. 

By  Oourt,  MoEnnnET^  J.  This  was  a  hill  of  interpleader. 
The  ease  as  presented  by  the  pleadings  and  proof  is  briefly  this: 
On  the  second  day  of  June,  1852,  one  GKlman  reoorered  a  judge- 
ment in  the  circuit  court  of  Dayidson  against  the  complainant 
for  the  sum  of  four  hundred  and  sixty-seven  dollars  and  sixigr- 
eight  cents.  Instantly  upon  the  Terdiot  lieing  announced,  and 
perhaps  before  the  jury  had  retired  from  the  box,  Gilmaa,  by  a 
writing  under  seal,  assigned  and  transferred  the  said  recovery 
and  judgment  to  the  defendant  Langley,  for  the  indemnity  <^ 
himself  and  one  Smiley,  as  the  indorsers  of  GKlman  on  a  note 
for  five  hundred  dollars,  which  liaUliiy  was  incurred  upon  the 
faith  of  an  assurance  that  such  an  assignment  would  be  made 
when  judgment  was  recovered.  This  asrignment  was  spread 
upon  the  minutes  of  the  court,  but  no  notice  of  the  assignnMnt 
was  given  to  the  judgment  debtor. 

On  the  same  day,  and  very  shortly  after  the  foregoing  assigii- 
ment  was  made,  the  defendant  Oox,  as  administrator  of  ona 
Toon^,  with  the  view  of  obtaining  satisfaction  of  judgmenta 
recovered  against  Oilman,  before  a  justice  of  the  peace  of  David- 
son, on  the  seventh  of  February,  1852,  one  for  two  hundred 
and  one  dollars  and  forty-three  cents,  and  the  other  for  two 
hundred  and  two  dollars  and  twenty-three  cents,  caused  a  gar- 
nishment to  be  served  upon  the  complainant,  summoning  him 
to  appear  before  the  justice  on  the  same  day,  at  the  hour  of  two 
o'clock.  In  obedience  to  this  process,  Clodfelter,  the  complain- 
ant, appeared  before  said  justice,  who  rendered  judgment 
against  him,  as  garnishee,  for  the  amount  of  said  two  judgments, 
with  interest  and  costs.  These  judgments  against  the  garnishee 
were  stayed  by  him  for  the  period  of  eight  months.  Before  the 
expiration  of  the  stay  of  execution  upon  the  justice's  judgmenta 
against  the  complainant  as  garnishee,  an  execution  issued 
against  him  upon  the  oirouit-court  judgment  for  the  full  amount 
thereof,  which  was  levied  upon  his  property;  and  thereupon  he 
brought  this  bill  of  interpleader;  offering  to  pay  the  money  into 
court,  and  praying  the  court  for  his  safety  to  decree  to  which 
of  said  parties  the  same  properly  belonged.  The  chancellor 
held  that  the  right  of  Langley  was  not  perfected,  on  the  ground 
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of  want  of  noiioe  of  the  assigiiineiifc  to  the  debtor,  and  decreed 
that  the  money  Bhould  be  applied  to  the  aatiafaction  of  the  jus- 
tioe'a  judgments  on  the  garnishment. 

1.  If  there  were  no  other  question  in  the  case  than  that  upon 
which  the  ohanoellor  based  hia  deeree,  we  should  hold  that  his 
oondusion  was  correct.  There  is  an  ixmooneQable  conflict  of 
anthorily  uiK>n  this  subjecL  The  weight  of  American  authority 
seems  to  be  that  the  assignment  of  a  chose  in  action  is  com- 
plete in  itself,  and  vests  a  perfect  title  in  the  assignee,  as  against 
third  persons  without  notice  of  the  assignment  to  the  debtor. 
But  the  contraxy  of  this  is  the  settled  doctrine  of  the  English 
as  well  as  some  of  the  courts  of  this  countxy,  at  the  present 
day.  The  latter  we  consider  as  the  more  reasonable  and  safe 
practical  role,  and  haye  accordingly  held,  on  move  than  one 
oocasion,  that  the  assignment  of  a  chose  in  action  is  not  com- 
plete, BO  as  to  Test  the  title  absolutely*  in  the  assignee,  until 
notice  of  the  assignment  to  the  debtor;  and  tUs  not  only  as  re- 
gards the  debtor,  but  likewise  as  to  third  persouB.  And  there- 
fore, as  between  snooessiTe  purohasem  or  assignees  of  aehosein 
action,  he  is  entitied  to  preference  who  first  gires  notioe  to  the 
debtor,  although  his  assignment  be  subsequent  to  that  of  the 
other.  To  pezfeot  the  assignment  not  merely  as  against  the 
debtor,  but  also  as  against  ereditors  and  subsequent  honafiie  pur- 
ehaaers,  notice  must  be  giTcn.  Hence  it  follows  that  an  attach- 
ment by  a  creditor,  in  the  period  intervening  between  the  assign- 
ment and  the  notioe,  will  haTe.prefersnoe. 

This  doctrine  furnishes  a  definite  rule  for  detennining  between 
opposing  equities;  and  places  the  righte  of  the  assignee  of  a 
chose  in  action  upon  a  footing  of  security  altogether  unattainable 
under  the  opposite  rule.  See  the  cases,  English  and  American : 
2  White  and  Tudor's  Leading  Oases,  pt.  2,  pp.  209-210. 

2.  But  another  question  is  presented :  Oan  the  proceedings  by 
garnishment  be  maintained  in  a  case  like  the  present  f  Wo  aro 
aware  of  no  decision  upon  this  question;  but  it  seems  to  us  tint 
upon  no  sound  exposition  of  our  stetutory  proceedings  upon 
this  subject  can  the  remedy  by  garnishment  be  held  applicablo 
to  a  case  like  the  present. 

It  is  true  that  neither  in  the  act  of  1815,  nor  in  any  other  of 
the  stetutes  relating  to  this  mode  of  proceeding^,  is  there  any 
distinction  made  as  to  the  character  of  the  debts  liable  to  be 
reached  by  garnishment.  But  there  would  be  a  palpable  incon- 
gruity in  giving  such  a  construction  to  these  statutory  regula- 
tions as  would  subject  a  debtor,  whose  liability  has  been  already 
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Moertained  and  fixed  by  the  judgment  of  a  court  of  record,  to  a 
second  judgment  for  the  same  indebtedness  before  a  tribunal  m 
constituted  as  (all  other  objections  aside)  to  possess  no  power 
bj  injunction,  or  in  any  other  mode,  of  protecting  such  debtor 
from  his  existing  liability  upon  the  previous  judgment  in  court, 
and  thus  leaving  him  exposed  to  executions  upon  both  judg- 
ments. The  act  of  1843,  c.  65,  provides  a  remedy  against  this 
mischief  so  far  as  relates  to  judgments  rendered  before  a  justice 
of  the  peace,  but  it  goes  no  further.  It  can  not  well  be  supposed 
that  the  legislature  intended  that  the  solemn  judgments  of  courts 
of  record  should  be  embraced  in  this  proceeding  by  garnishment 
before  justices  of  the  peace,  and  we  are  not  inclined  to  go  in 
advance  of  legislation  in  extending  their  jurisdiction  in  any  case. 

In  cases  like  the  present,  the  jurisdiction  of  a  court  of  equity 
is  equally  ample  and  well  established;  there  is  the  less  reason, 
therefore,  for  a  forced  construction  of  our  garnishment  laws  in 
order  to  support  the  jurisdiction  of  justices  in  such  cases.  To 
this  length  we  are  not  at  present  prepared  to  go.  The  force  of 
this  reasoning  is  not  lessened  because  the  garnishee  debtor  may 
be  protected  by  a  bill  in  equity,  or  tuperaedeas  in  the  court  of 
law;  it  is  unjust  to  him  to  subject  him  to  the  necessity  of  this 
expense  and  trouble^  when  the  mischief  can  be  altogether  avoided 
by  the  usual  mode  of  proceeding  in  the  proper  forum. 

In  this  view  the  decree  is  erroneous,  and  wiU  be  reversed. 


NaoBSOTT  OF  KoncH  to  Debtob  or  Assiohicert  or  Caoam  js  Acnov 
to  perfect  the  asmgnment:  See  SmUh  v.  Blatdtfard,  62  Am.  Deo.  fiOl;  JMfey 
T.  JiycM^  66  Id.  488;  Hiehards  v.  (Mggs,  67  Id.  240,  and  notes. 

WmEXBXB  JUDGHXNT   DXBTOB    OAV  Bl  QABNWIfBPt    SoS  Skkm    ▼• 

tmnman,  66  Am.  Dea  260»  and  note  thereto. 


Deabmon  v.  Blagebubn. 

[iSmn.aoQ.] 

BiPUfis  Los'voB  BvKBT  Wbonoful  Bbtkiition  of  ohsttsls  in 

though  it  lies  only  in  caees  of  dietrese  for  rent  in  aome  of  the  states. 

DonrDAiiT  IN  Replevin  can  not  Maintain  Replevin  against  the  offioer 
ezeonting  the  first  writ»  on  the  gronnd  that  the  property  was  not  subject 
to  aeizorey  for  aa  to  him  the  property  is  in  the  ooatody  of  the  law. 

Bbplsvin.    Verdict  and  judgment  for  the  plaintiff^  and  the 
defendant  appealed. 

Oobna  and  OanlreU^  tot  the  plaintiff  in  enx>r. 

IF.  Jf.  Wade  and  Savage ^  for  the  defendant  in  error. 
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By  Oonrt,  Oabuthxbs,  J.  Dorathj  Grey  rented  a  tract  ot 
land  to  Bladcbnm  for  1851,  at  two  barrels  of  com  per  acre  for 
nineteen  acres,  to  be  delivered  in  the  crib.  Before  the  rent 
became  due  she  married  Matthew  Williams.  On  the  fourth  of 
November,  1851,  Williams  and  wife  commenced  an  action  of  re- 
plevin for  forty  barrels  of  com  against  their  said  tenant  in  the 
-cireoit  ooort  of  De  Ealb.  The  sheriff,  Dearmon,  under  said 
prooess,  returns  that  he  "  took  the  com  described  in  this  writ, 
but  before  I  could  get  it  delivered  to  the  plaintiffs  it  was  taken 
from  me  by  the  coroner  of  De  Falb/'  On  the  sixth  of  No- 
vember, 1851,  after  the  com  had  been  seized  on  the  former  writ, 
ihe  defendant  in  that  action,  the  present  plidntiff,  Blackburn, 
instituted  this  action  of  replevin  against  the  sheriff,  Dearmon, 
and  the  com  was  retaken  by  the  coroner.  And  now  the  ques- 
tion is.  Can  this  counter-action  of  replevin  be  sustained?  We 
think  it  can  not,  and  that  the  law  ought  to  have  been  so  charged 
by  his  honor  the  circuit  judge. 

Replevin  was  originally  in  England  only  applied  as  a  rem* 
^y  in  cases  of  distress  for  rent,  and  is  so  confined  yet  in  Yir« 
ginia:  1  Bob.  Pr.  408;  and  Mississippi:  Wiedock  v.  Couens, 
^  How.  (Miss.)  279;  but  it  has  more  recently  been  considered  in 
England  as  applicable  to  all  cases  of  wrongful  detention  of 
^shattels:  Din^e  v.  WiUcinvm,  2  Stark.  287;  1  Chit.  O.  P.  811; 
and  such  has  been  the  extent  given  to  this  remedy  by  our  act  of 
1846,  c.  65,  as  construed  by  this  court  in  a  case  decided  at 
last  term:  Shaddan  v.  KnoU,  2  Swan,  858  [58  Am.  Dec.  63]. 

But  it  is  presumed  that  no  case  in  any  court  has  gone  to  the 
extent  demanded  in  this  case.  It  does  not  lie  where  goods  are 
taken  by  process  of  law  by  the  parties  against  whom  the  process 
issues,  but  only  by  a  stranger  to  the  pxoeess,  whose  goods  are 
taken:  2  Oreenl.  Ev.,  sec.  660;  8  Kent's  Oom»  484,  note.  Even 
the  fight  of  a  stranger  is  limited  in  New  York  to  goods  not  in 
possession  of  the  judgment  debtor  at  the  time  they  are  taken: 
Judd  V.  Fox,  9  Cow.  259. 

In  the  case  before  us,  the  goods  were  taken  into  the  posses- 
sion of  the  sheriff  by  process  of  law,  and  this  action  of  replevin 
instituted  against  him  by  tiie  defendant  in  that  process.  If  this 
•could  be  allowed,  then  the  sheriff  could  have  brought  replevin 
«gainst  him  the  next  day.  This  mode  of  proceeding  can  not  be 
tolerated;  it  would  be  trifling  with  the  process  of  the  law,  and 
sender  its  remedial  powers  utterly  nugatory  as  wdl  as  intolei»« 
Uy  oppressive. 

AiLnaaVobZiX— 11 
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But  it  is  Mdd  tliat  fhe  aheriif,  tinder  the  first  ^viit  of  vepIsTiny 
seised  properly  that  was  not  liable  to  be  taken  aoeording  to 
laWt  Tis.t  oom  growinnf  in  the  field;  and  farther,  that  replevin 
wonld  not  lie  for  rent-oom  not  deliyered,  as  the  lessor  had 
no  properly  in  the  oom  untQ  it  was  gathered  and  deliTered  to 
him,  or  nntQ  he  had  obtained  a  jndgment  on  his  daim  for  rent 
and  levied  his  execution  npon  it.  This  may  be  all  Teiy  tme^. 
yet  it  would  not  antborise  a  oonnter-replerin,  but  might  be  re- 
lied npon  in  defense  of  the  other  action,  and  it  made  oat  bj 
the  proof,  would  be  suiBcient  to  defeat  it.  The  remedy  of 
Blackburn  would  be  fully  available  in  defense;  the  action 
against  him,  and  a  new  action  of  replevin  by  him  for  the  aam# 
property,  was  entirely  unnecessazy  and  improper,  and  can  not 
be  maintained.  The  judge  should  have  so  instructed  the  juzy» 
and  thus  defeated  the  action,  when  the  parties  would  have 
been  left  to  litigate  their  rights  on  the  first  action  of  replevin  of 
^Williams  and  wife  against  Blackburn. 

Judgment  reversed* 


Bspuivnr  will  Ln^  wnsir,  ab  OsmnuL  Buist  See  Smkm  v.  HlaHam, 
08  Am.  Dea  612;  Skaddomr.  KnoU,  68  Id.  68^  and  note. 

RiPLBVXir  AOADisr  OmoiB  fob  Pbovbot  Takbi  cnmsa  FscosBBt  Sao 
Bphng  t.  Bomria$id,  64  Am.  Deo.  248;  and  oaMi  and  nofeoa  vsfamd  to  in  the 
AOte  thereto.  The  principal  oaae  is  oited  in  BMem  ▼.  Lamg^  8  Mioh.  606, 
per  Martin,  C  J^  dinentinft  to  the  point  that  a  defendant  in  prooeM  under 
whioh  goods  are  seized  oan  not  maintain  fepLsrin  against  the  oAoer  making 
tfaesdisiire. 


Pratt  v.  Phillips. 

[lBnBD,f48.] 

Bzaoonoir  Pubchasir  oav  not  Bbcovib  dt  "EncoiEst  wobbouv  Pk> 
DUOINO  TiTLB  from  the  original  gtaat,  by  oonneoted  oon^eyanoee,  a& 
against  one  in  poseeasion  not  shown  to  be  in  privity  with  the  execution 
defendant^  thongh  he  need  not  go  back  of  the  sherifiTs  deed  as  against 
the  ezeontion  debtor  or  his  tenant  shown  to  have  been  in  possession  at 
the  time  of  the  levy  and  sale,  bat  eren  agafaist  one  in  privity  with  the 
ezeontion  defendant^  snoh  pnrohaser  mnst  provs  that  he  was  in  posses- 
sion at  the  time  of  the  levy,  or  must  dednoe  title  from  the  grant. 

OiNXBAL  I880B  VS  FiJVOIKSNT  Puis  PLAXHTXrV  OK  Pboov  of  a  Valid  legal 
title  as  well  as  a  right  of  entry  at  the  time  of  the  demise,  otherwise  the 
defendant's  possession  is  saffident  prima  facie  evidence  of  title  in  him. 

pABOL  BvmxNOB  TO  Ck>NTBAi>icr  ShxBot'b  BxTUBir  ov  Lbvt  of  an  eze* 
ontion  ii  admissible  either  to  impeach  or  to  sustain  the  title  of  a  pniw 
chaser  of  realty  nnder  the  execution. 
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IUtb  aiyriiHi  «  Hi  fM»  ii  loadmiiiibla  In  an  aeticii  ol  iJm*- 


ov  BzBoonoir  ov  Lun»  to  WnoK  DsBiok  Had  BouRiiHji 
Tnu  only  »t  tb*  tiiM  ol  tbt  lovy  Ii  ii»qp«a«hr«^  thoogh  he  Mqnlnd 
tte  keid  tiife  beCon  the  nfe. 
▼iMiHTg  nv  KiMinuDiT  Mun  Bfbuu  1   pT^iFim^  IQraxi  Ib  the 
If  itbelorthepbdiifcifl^Md  the  fadffu&ai  mosl  be  l^t  he 

aMOfdh^tothevvdlel^iiBdartheTeiiiMMeeliMiifttof  I8BS1 

Yeidiot  and  jndgiMiit  for  fh«  pbintiff,  ud  ibt 
doCoDduit  appMdsd* 

Wi$ensr  and  M.  A.  EBdle,  for  the  plaintiir  in  emrf, 

JU.  Cooper  and  B.  B.  Datidmm^  fat  the  defendant  in  emr. 

By  Oonrt,  ICdEnanr,  J.  This  was  an  action  of  ejeetanentp 
brongbt  by  Phillips  against  Pzatt,  in  the  oixonit  oonrt  of  Bed- 
ford,  on  the  thirtieth  of  NoTember,  1852,  under  the  aotof  1862, 
SL 152,  see.  2. 

Phillips  eUdnis  to  be  the  owner  in  fee  of  the  traet  of  land  d#- 
aenbed  in  the  deoboation,  in  Tirtne  of  a  purchase  at  ezeoation 
■ale.  The  land  was  leTied  upon  and  sold  by  the  sheziif,  on 
the  tfairtj'ArBt  of  Joly,  1851,  as  the  property  of  one  Hiram 
Edde,  to  satisfy  a  judgment  reoorered  against  him  in  fsTor  of 
William  Boon;  and  on  the  twenty-sixth  of  Norember,  1852,  the 
Bheriff  executed  a  deed  for  said  land  to  Phillips. 

From  the  face  of  the  ofBoer's  return,  it  appears  that  the  le^vy 
was  made  on  the  fifteenth  of  February,  1852.  The  plaintiir, 
on  the  trial  of  the  case,  offered  no  evidence  of  title  in  Edde,  the 
judgment  debtor,  to  the  land  levied  upon  and  aold.  But  the 
defendant  introduced  a  title  bond  for  said  land,  executed  to 
said  Edde  by  Joshua  Yates,  on  the  twenty-fourth  of  March, 
1848,  and  a  deed  made  by  the  executors  of  Yates  (who  was 
dead),  in  pursuance  of  said  bond,  bearing  date  the  eighteenth 
of  February,  1852,  three  days  after  the  date  of  the  levy. 

The  action  is  against  Pratt  alone,  who  pleaded  **  not  guilty." 
The  proof  shows  that  the  defendant  was  in  possession  of  the 
land  **  at  the  date  of  the  sale,"  but  whether  he  was  in  posses* 
sion  at  the  time  of  the  levy  does  not  appear.  It  does  not  ap- 
pear that  the  defendant  has  any  title  to  the  land;  nor  is  it 
shown  that  there  existed  any  privity  between  him  and  Edde,  the 
judgment  debtor. 

Ihe  defendant  proved  that  the  fifteenth  of  Fefamaiy,  the  day 
on  which  the  levy  purports,  from  the  return,  to  have  been  made. 
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^^  • 

was  Sandaj.    To  rebut  this,  the  offloer  was  introduoed  hj  iha 

plaintiff,  who  stated  that  he  did  not  make  the  levy  on  Snnd^f ; 

that  it  was  made  **  a  few  days  before  or  after  the  fifteenth,  on 

the  day  before  or  a  day  after/* 

The  offloer  also  proved  that  before  he  made  the  l&rj,  one  of 
the  executors  told  him  *'  that  he  had  made  a  deed  for  the  land  to 
Hiram  Edde."  The  form  of  the  Terdiot  is,  '*  They  find  the  issue 
in  favor  of  t^e  plaintiff,  and  assess  his  damages  by  reason  of 
the  premises  to  five  cents/*  And  the  judgment  upon  this  find- 
ing is,  **  That  the  plaintiff  recover  of  the  defendant  his  term  yal 
to  come  of  and  in  the  lands  and  tenements  in  the  declaration 
mentioned/'  etc 

From  this  statement,  it  is  manifest  that  the  judgment  is  er- 
roneous in  several  respects:  1.  Upon  the  facts  in  this  record 
no  recovery  could  be  had  by  the  plaintiff  without  deraigning  a 
title  to  the  land  sued  for,  by  connected  conveyances  from  the 
grant. 

The  principle  that  a  purchaser  at  sheriff's  sale,  in  an  action  of 
ejectment  against  the  execution  debtor  who  is  shown  to  have 
been  in  possession  at  the  time  of  the  levy  and  sale,  need  not  go 
behind  the  sheriff's  deed,  and  the  record  upon  which  it  is 
founded,  has  no  application  to  this  case.  It  may  be  conceded 
that  a  tenant  of  the  execution  debtor,  who  was  in  possession  of 
the  land  at  the  time  of  the  levy  and  sale,  would  be  equally 
within  the  foregoing  rule. 

But  in  this  case  there  is  no  proof  of  any  such  relation,  or  of 
any  privily  between  the  defendant  and  Edde.  And  even  if  snck 
piivify  was  established,  the  fact  that  the  defendant  was  in  pos- 
session at  the  time  of  the  sale  would  be  unavailing;  it  would  be 
indispensable  to  show  that  he  was  in  possession  at  the  time  of 
the  levy,  as  held  in  a  case  at  the  last  term  at  Knoxville:  AnnO- 
ion  V.  Jbei,  1  Sneed,  81.  From  the  fact  of  such  possession  tiio 
presompfion  of  title  arises. 

Under  the  general  issue  in  ejectment  the  plaintiff  is  put  iqKm 
the  proof  as  well  of  a  valid  legal  title  to  the  premises  as  of  a 
right  of  entry  at  the  time  of  the  demise  laid  in  the  declaration. 
And  if  this  be  not  done,  the  defendant,  without  showing  any  title 
in  himself,  may  rely  upon  his  possession  as  prima  >ficis  evidence 
of  title,  and  can  only  be  deprived  of  his  possession  by  the  right- 
ful owner,  in  whom  is  the  legal  estate  and  also  the  right  of  po8« 
session. 

And  the  general  rule  is,  in  the  absence  of  a  privily  in  estate 
between  the  purties,  that  the  plaintiff's  title  must  be  regular||y 
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tad  oonneetedly  dBdaeed  from  the  gzant;  bat  to  this  nile  there 
are  exoeptioiuit  arising  out  of  the  doctrine  of  proauiaption  of 
title»  and  also  oot  of  the  operation  of  the  statate  of  limitations, 

2.  It  was  error  to  admit  parol  eridenoe  by  the  officer  to  con- 
tradict his  return  as  to  the  date  of  the  Ictj.  This  can  not  be 
tolerated  after  the  official  return  has  become  the  foundation  of 
a  title  acquired  under  the  levy  and  sale,  either  for  the  purpose 
of  impeaching  or  sustaining  the  validity  of  the  purchaser's  title. 

3.  It  was  likewise  error  to  admit  the  declaration  of  one  of  the 
executors,  tending  to  establish  that  the  deed  was  in  fact  made 
at  a  different  time  from  that  which  its  date  imports.  This  fact 
could  not  be  established  by  parol  evidence  on  a  trial  in  eject- 
ment in  a  court  of  law,  and  were  it  even  otherwise,  the  &ot  is 
not  provable  by  the  declaration  of  the  executor. 

4.  If  the  defendant  in  the  execution  were  merely  Tested  with 
an  equitable  title  to  the  land  at  the  time  of  the  levy,  the  sale 
ffould  be  wholly  inoperative,  and  would  oommnnioate  no  title 
to  the  purohaaer,  notwithstanding  the  exeeation  debtor  may 
have  acquired  the  legal  title  in  the  interval  between  the  time  of 
the  levy  and  sale.  Upon  no  principle  could  such  after-aoqubed 
title  be  held  to  inure  to  the  benefit  of  the  puxohaser  at  tiie^ 
sherafTB  sale. 

6.  By  the  aot  of  1862,  under  which  this  action  waa  taroai^t^ 
it  is  expreosly  required  that  *' the  verdict  shall  specify  the  estate- 
of  the  plaintiff,  whether  it  be  in  fee,  for  life,  or  for  yean,  and^ 
specifying  the  duration  of  the  term,"  and  **  the  judgment  for 
the  plaintiff  shall  be  that  he  recover  the  possession  of  the 
premises  according  to  the  verdict,"  etc. 

These  requirements  of  the  statute  are  imperative^  and  ihej 
have  been  wholly  loet  sight  of  in  the  present  case. 

If  the  defect  were  in  the  judgment  only,  we  might  reverse  and 
render  the  proper  judgment  here;  but  the  omission  being  in  the 
verdict,  and  that  omission  essential,  it  can  not  be  remedied. 

The  judgment  will  be  reversed,  and  the  case  remanded. 


WBATPBoororTixui  NsaotABT  vo  Suix^nr  EjsuTMssr  wr  Ibnoonmr 
PuBcsASXB  OP  Baiiirr:  8m  ibymon  ▼.  JHUm,  44  Am.  Deo.  702|  Dm  dL 
MdBntire  r.  Dm1^am,4AJd.  5122  Owmr.  Barhdal€,47  Id.  948;  Dmd.L^i$ 
▼.  Wkeder,  63  Id.  414,  and  oaaet  oitod  in  the  notes  thereto. 

What  EvmBrcx  or  Tttls  Nsoissabt  to  Maihtaik  Snoncsn  Osiroi- 
allt:  Bee  Wamerr.  Page,  24  Am.  Deo.  607;  Rt^nen  t.  Ltw^  80  Id.  618| 
Bmt»9  Le$m  ▼.  HfuU,  42  Id.  201;  Den  d.  Clarke  v.  Digge,  44  Id.  73}  Doed. 
Se^Holde  V.  IngereoU,  48  Id.  67;  Woffe  r.Doed. DoweU,  61  Id.  147;  Lrnrh^ 
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tMr.  OorqmUe,  S7  Id.  m);  JBmeridtr.  Tmsmur.  68  UL  217,  aad  omm  eitsd 
la  the  notes  tfaeretoi 

PaxOL  BYIDDrCK  IVADMZaBDLB  TO  OoSTBJJUSlfft  SlUUUff^  BlSDBir, 

Bee  N0tSUm  ▼.  Attfe  ^oni;  68  Am.  Deo.  863»  and  oeeee  elted  in  the 
thereto. 

Equxtablb  IimataiTB,  LuiBiLiTr  ov,  to  Saia  os  BumJTKar;  Bee  JUee 
BwrdtU,  42  Am.  Deo.  338,  and  note. 

JuDOODiv  mnvr  Foixow  ViBDiof  nr  BnosMnrs  See  Mmwmmf*  Btim 
CMlMire  JMrib  M  Am.  Deo.  617. 
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Hunt  v.  Tubneb. 

BnoxAZ.  MAniBs  or  Dmom  mat  bb  SraciAu;?  FUAniD  la  aa  Mliaa  «l 

traapui  to  tcy  titla. 
Bquitt  will  8iraxA.xir  Equitabui  Title  aoaixr  Lioal  Titlb. 
Oqbtract  Lttaud  ubdeb  Sxatdtb  ov  Frauds  will  be  mwUined  if  th« 

oondnet  of  the  party  letting  np  the  invalidity  of  the  oontraot  haa  been 

eneh  aa  to  raiae  an  equity  ouuide  of  and  independent  of  the  eontractk 

and  nothing  elae  will  be  adequate  aatiafaetion  of  aneh  equity. 
Pabst  «o  TLi.BaAi.  GoBTRAcrr  will  not  be  permitted  to  avail  hiaiaelf  of  iti 

illegality  nntil  he  reatorea  to  the  other  party  all  that  had  been  noaired 

from  him  on  anch  illegal  oontraot. 
Whbbb  Hbib8»  aitbb  Com  inq  of  Aax,  VoLmcTABiLT  Bbvosb  to  Do  Bquitt 

by  restoring  a  party  to  hia  original  rights  against  whom  they  olaim  a  re* 

aoiaalon  of  a  oontraot  made  with  their  anoestor,  aneh  aet  will  be  deemed 

a  i»tifioailion  of  the  oontiaot  of  the  anoaator. 
Kqoitt  will  bot  Obabt  Bbukt  to  Pabtt  for  whioh  he  haa  not  petitioned 

in  the  lower  ooorti  although  the  facts  would  warrant  further  relief. 

TnoTAM  to  try  title.  Appeal  from  Colorado.  The  faota  aie 
atated  in  the  opixiion. 

•T.  B.  JoMB  and  N.  H,  Munger,  for  the  appellants. 

B.  J.  Biven  and  W.  J.  Joneg,  for  the  appelleea. 

^  CSonrty  LfPflOoxB,  J.  This  suit  was  brought  by  the  appel* 
lanta  to  reoorer  a  leagne  of  land  granted  by  the  goremment  of 
Ooahnila  and  Texas  to  William  B.  Hnnt»  as  a  colonist  in 
Anstin's  colony;  the  plaintifEa  claim  one  of  them  to  be  the 
widow  and  the  others  the  children  of  the  said  William  B.»  the 
grantee.    The  defendants  claim  under  one  Bobinson. 

xm 
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The  following  are  the  material  facts,  collected  from  the  record: 
!Che  land  sued  for  was  granted  to  Hunt,  who  in  a  short  time- 
sold  it  to  Bobinson,  and  received  in  exchange  for  it  six  hundred 
and  f ortj  acres  of  other  land,  one  hundred  dollars,  and  a  horse, 
the  value  of  which  was  not  in  evidence.  Hunt  went  into  pos* 
session  of  the  land  sold  to  him  by  Bobinson.  This  was  on  the 
fourteenth  of  December,  1832;  and  Bobinson  went  into  posses- 
sion of  the  league  and  made  a  small  improvement  upon  and 
then  left  it,  and  resided  at  his  old  place  until  his  death.  Ther» 
was  no  evidence  of  any  continued  possession  until  1888,  though 
it  had  been  frequently  occupied  in  the  mean  time  and  consider- 
able improvements  made  on  it;  but  under  what  title  was  not  ia 
proof.  From  1888,  down  to  the  trial,  it  was  claimed  under 
Bobinson.  It  was  in  evidence  that  the  present  defendants,  at 
the  time  they  purchased,  about  1841,  had  notice  that  it  was 
daimed  by  the  plaintifb.  The  plaintiflb  remained  upon  th» 
land  received  from  Bobinson,  making  improvements  on  ih» 
same,  down  to  1848,  and  exereiBed  ownership  by  renting  it  out 
down  to  the  twelfth  of  February,  18S0,  when  they  sold  it  to 
one  darter,  after  they  had  commenced  this  suit  It  was  in  evi- 
dence, and  not  controverted,  that  the  land  received  by  Hunt 
from  Bobinson  was  worth  more  than  Hunt's  league. 

A  deed  purporting  to  be  for  the  consideration  of  three  hun- 
dred dollars,  for  six  hundred  and  forty  acres  of  land,  from  Oum- 
mings  to  the  plaintiflb,  dated  the  flmi  of  April,  18ti,  was  read 
in  evidence  by  the  plaintiflb;  but  no  evidence  was  given  to  show 
that  it  was  the  asi^^^  land  that  Bobinson  had  deeded  to  Hunt. 

The  record  ic  sc  vci7  imperfect,  that  it  is  impossible  to  ascertain 
2rom  it  what  wcrb  tL'€  issues  that  went  to  the  jury.  It  is,  how- 
ever, understood  u>  \9  admitted  by  the  counsel  for  the  parties 
that  all  were  strickb^  out  by  the  court,  upon  the  plaintiflb'  ex- 
ceptions, but  two,  out  being  the  plea  of  not  guilty,  and  tho 
other,  possession  in  go^*).!  faith  and  valuable  improvements  made. 

There  are  only  two  enors  assigned  that  we  regard  as  material 
to  be  noticed:  1.  Admission  of  special  matter  in  avoidance, 
under  the  plea  cf  not  guxlty;  and  2.  The  rejection  of  the  evi- 
dence of  the  plaintiflb,  to  prove  the  coverture  of  one  of  the  plaint- 
itb  and  infancy  of  othei^,  to  bring  them  within  the  exceptions 
to  the  statute  of  limitation.^.  The  plaintiffs  oflSored  this  testimony 
by  way  of  rebuttal  to  the  evidence  of  the  defendants,  to  sustain 
the  bar  of  the  statute.  This  they  clearly  had  a  right  to  do;  and 
it  is  not  perceived  why  it  wm  rejected;  and  for  this  error  woe 
would  be  bound  to  reverse  tl^e  judgment,  if  we  rested  our  opin- 
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ion  on  the  statnie  of  limitatioiis.  Bat  it  will  be  seen,  hereafter, 
that  this  ground  of  defense  is  thrown  out  of  our  eonaideration; 
and  it  may  be  admitted  that  the  defendants  did  not  make  out 
that  defense.  With  this  admission,  if  the  judgment  can  not  be 
sustained,  it  ought  to  be  reversed. 

The  appellants  object  to  the  ruling  of  the  court  admitting 
special  matter  of  defense,  under  the  plea  of  not  guilty.  This 
being  an  action  to  try  titles  to  land,  there  can  be  no  question 
that,  under  the  article  8235  of  the  digest,  the  eyidence  was  ad- 
missible. It  was  BO  decided  by  this  court  in  Punderson  v.  Love^ 
3  Tex.  60.  The  material  facts  in  this  case  were  specially  pleaded 
by  the  defendants;  but  their  plea  was  stricken  out  by  the  court 
below,  on  the  exception  to  the  plea  taken  by  the  plaintiffs. 
We  presume  that  the  court  was  influenced  by  the  consideration 
that  those  facts  could  be  giyen  in  evidence  under  the  plea  of 
not  guilty.  That  such  matters  could  be  so  given  in  evidence  is 
no  sufficient  reason  for  objecting  to  those  matters  being  spe- 
cially pleaded.  It  is  certainly  a  better  mode  of  presenting  them, 
and  more  in  harmony  with  our  general  system  of  practice,  as  it 
advises  the  opposite  party  of  the  grounds  of  defense,  and  pre- 
vents a  surprise  by  the  introduction  of  evidence  not  anticipated, 
and  therefore  could  not  have  been  objected  to  by  the  plaintiffs. 

We  will  now  proceed  to  examine  those  matters  of  defense, 
and  see  if  they  sustain  the  verdict  and  the  judgment  in  this 
ease  which  we  are .  called  upon  to  revise.  The  statement  of 
facts  has  already  been  recited,  and  will  not  again  be  repeated, 
only  so  far  as  may  be  necessaiy  to  make  our  views  of  the  law 
applicable  to  and  resulting  from  them  more  clearly  understood. 
The  contract  of  sale  and  exchange  between  Hunt  and  Bobin- 
son,  by  which  Hunt  sold  to  Bobinson  the  land  in  controversy, 
and  received  from  him  in  payment  six  hundred  and  forty  acres 
of  other  land,  which  was  conveyed  to  him  by  deed,  and  the 
further  consideration  of  one  hundred  dollars  and  a  horse,  so  far 
as  it  related  to  the  land  in  controversy,  was  illegal  and  void; 
because  it  was  entered  into  at  a  time  when  Hunt  was  forbidden 
by  law  to  alienate  the  land.  It  was  so  held  by  this  court  in 
Hunt's  Heirs  v.  Bobinson's  Heirs,  1  Tex.  748.  The  record  of 
that  suit  has  been  made  a  part  of  the  evidence  in  this  case;  from 
which  it  appears  that  Hunt,  at  the  time  that  he  entered  into  the 
contract  of  sale,  did  not  give  Bobinson  a  deed  for  the  land,  but 
gave  his  bond  for  title.  The  suit  was  brought  by  the  heirs  of 
Bobinson,  to  compel  a  specific  execution  of  this  contract.  This 
tourt,  on  an  appeal,  refused  a  specific  performance,  on  the 
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ground  that  it  was  in  contrayention  of  law»  and  void;  and  the 
decision  and  judgment  were  based  solely  upon  the  ground  that 
the  bond  for  title  was  illegal,  because  the  sale  was  forbidden  by 
law.  The  court  did  not  assume  to  pass  upon  the  equities  that 
may  have  arisen  between  the  parties;  because  no  such  were  pre- 
sented in  the  case;  at  most»  it  only  determined  the  legal  title  to 
be  in  the  hoirs  of  Hunt.  Now,  the  legal  title  may  be  in  one, 
and  the  equitable  title  growing  out  of  the  acts  of  the  parties  in 
another.  It  is  an  acknowledged  principle  in  equity,  that  courts 
exercising  equity  jujisdiction  will  sustain  such  eqtdUes  against 
the  legal  title,  and  suspend  the  enforcement  of  such  legal  title, 
or  hold  that  the  legal  title  shall  be  considered  as  in  trust  for 
the  benefit  of  the  one  holding  the  equitable  title.  And  if  the 
equities  are  made  out,  it  will  aJways  require  them  to  be  satisfied 
before  the  legal  title  can  be  enforced.  A  contract  may  be  void 
under  the  statute  of  frauds;  yet,  if  the  conduct  of  the  party  set- 
ting up  the  invalidity  of  the  contract  has  been  such  as  to  raise 
an  equity  outside  of  and  independent  of  the  contract,  and 
nothing  else  will  be  adequate  satisfaction  of  such  equity,  it  will 
sustain  the  sale,  though  not  valid  under  the  statute  of  frauds. 
It  was  so  ruled  by  this  court  at  Tyler,  spring  term,  1852,  in  the 
case  of  Dugan's  Heirs  v.  ColviUe's  Heirs,  8  Tex.  126.  Again,  the 
rule  is  well  established  that  a  party  to  an  illegal  contract  will 
not  be  permitted  to  avail  himself  of  its  illegality  until  he  re* 
stores  to  the  other  party  all  that  had  been  ifeceived  from  him  on 
such  illegal  contract;  that  so  long  as  he  continues  to  hold  on  to 
enjoy  the  advantages  of  the  contract,  he  shall  not  be  allowed  to 
set  up  to  his  advantage  its  nullity.  And  it  is  held  that  this 
rule  is  operative  against  femes  covert  and  infants:  Womack  v. 
Womack,  Id.  897  [58  Am.  Dec.  119];  Means  v.  Bobinsm  and 
Wife,  7  Id.  502;  Cummings  v.  Poioell,  8  Id.  80. 

We  will  now  apply  these  principles  to  the  facts  that  Bobinson 
and  his  heirs  were  permitted  to  take  possession  of  the  land,  and 
to  make  large  improvements,  and  not  a  word  said  about  enforc* 
ing  the  legal  claim  to  the  land  by  Hunt  nor  his  heirs  until  1841» 
about  nine  years  from  the  contract,  and  eight  after  the  death  of 
Hunt;  and  that  Hunt  went  into  possession  of  the  land  conveyed 
to  him  by  Bobinson  immediately,  and  died  upon  it  about  a  year 
after;  that  his  heirs  continued  to  live  on  it  as  their  own  until 
1850^  and  then  sold  it,  and  in  their  deed  to  the  purchaser  de- 
scribed it  as  the  same  land  deeded  to  Hunt  by  Bobinson  in 
1832;  and  the  further  fact  that  this  land  is  worth  more  than 
the  Hunt  league,  the  subject  of  this  suit.    Will  not  these  facta, 
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under  the  principliw  laid  down,  raise  an  equity  that  will  over* 
ride  the  legal  title  to  the  plaintiflEs  to  the  land  sued  forf  We 
have  no  hesitation  in  saying  that  it  does.  And  it  does  seem  to 
us  that  the  moral  sense  of  what  is  enjoined  by  equity  and  good 
conscience  must  be  exceedingly  obtuse  to  suppose  that  such  fla« 
grant  injustice  could  receive  the  slightest  countenance  from  any 
judicatory,  howcTcr  organized. 

We  belieye  that  the  deed  from  Oummings  to  the  plaintiff  is 
not  entitled  to  any  consideration,  eyen  if  it  had  been  shown  to 
be  for  the  same  land  conveyed  by  Robinson  to  Hunt.  It  was 
not  made  until  long  after  the  death  of  Bobinson,  and  after  the 
plaintiffs  had  been  nearly  nine  years  in  possession  under  Bobin- 
son's  deed.  And  in  the  conveyance  made  by  the  plaintifb  to 
Garter  they  do  not  describe  the  land  as  the  same  conveyed  by 
Cummings,  but  as  the  same  conveyed  by  Bobinson  to  Hunt; 
and  they  never  offered  to  reconvey  the  land  to  Bobinson  in  his 
life-time,  nor  to  his  heirs  after  his  death. 

There  is  another  point  presented  in  this  case  that  we  consider 
equally  conclusive  against  the  plaintiffs;  that  is,  that  by  the 
sale  of  the  land  received  by  Hunt  in  payment  for  his  head  right, 
after  the  parties  were  all  of  age,  they  have  deprived  themselves 
of  the  ability  to  restore  it  and  place  Bobinson's  heirs  in  the 
same  condition  they  were  in  before  the  contract  was  entered 
into.  This  can  not  be  regarded  in  any  other  light  than  a  virtual 
ratification  of  the  contract,  after  all  legal  disability  had  been 
removed;  and  although  the  legal  title  to  the  league  in  contro- 
versy might  be  still  in  the  plaintiffs,  yet  it  was  as  trustees  for 
Bobinson's  heirs,  and  those  claiming  under  them.  Had  all  of 
these  facts  been  alleged  in  an  answer  in  the  nature  of  a  cross- 
bill,  and  had  the  defendants  prayed  that  the  plaintiffs  should  be 
decreed  to  convey  the  title,  and  those  facts  found  by  the  jury, 
we  should,  without  any  hesitation,  have  held  that  they  were  en- 
titled to  such  decree.  But  the  defendants  have  not  asked  such 
decree,  and  remained  upon  the  defensive  only,  and  by  the  ver- 
dict of  the  jury  in  their  favor  have  obtained  all  that  could  have 
been  awarded  to  them  under  the  pleading;  and  it  was  only  by 
becoming  the  actors  that  they  could  have  obtained  more.  It 
can  not,  however,  be  very  material  where  the  legal  title  is,  as  it 
is  only  held  in  trust,  wherever  it  may  be,  for  the  benefit  of  the 
defendants. 

Judgment  aflbmed. 

TftnpASB  TO  Tbt  Ttom,  What  mat  mm  PLXADiD.--8eo  tho  following 
mam  in  this  aeriM:  JSatterUng  r.  Blythe,  56  Am.  Deo.  45;  mUr.  WUmrn^  lA 


172  MUXEB  V.  THilTGHEB.  [TeSBSp 

Id.  096;  Bkmm  r.  McElnjf.  62  Id.  258;  Oafiom  t.  Bdl»  49  Id.  275;  Bank  ^ 
BaiUh  OanUmr.  8.  C.  M.  Co.,  Id.  64^  and  (hmm  eitod  in  the  nolw  totlit 


EQUirr,  WHur  It  will  Awobd  Bblbt  ov  Ooomuor  Lttalid  wdbb 
Btatutb  ov  Fbaumi  Slam  ▼.  i7«te&tM^  47  Am.  Deo.  90;  dmgkUm  t.  Aoiolei^ 
89  Id.  769;  OAom  y.  PhOf,  48  Id.  138. 

ThB  FBUf OPAL  OAn  HAS  BEBBT  fOLLOWXD  AB  AUTHOBITT  in  tbs  foUowing 

CMOS:  WkUMn  t.  i^ntKA,  16  Tex.  36;  Cla^  t.  Oboi^  16  Id.  72;  HaUkia^woHk 
T.  HiMoumn,  17  Id.  43;  ^OAmmi  v.  .BeO;  18  Id.  479;  MUU  t.  ^tooNctev  21 
Id.  162|  L^i^twd  r.  DhNvn,  27  Id.  404;  Wmam»  t.  CAondfar,  25  Id.  10| 
JoM*  T.  A(^,  86  Id.  679;  If  omodb  t.  ITomacI^  68  Am.  Dm.  119. 
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MiLLEB  V.  Tha: 

TiiinRB  MAT  ai  FnovBD  sr  Pabol  fiTnoMOfl. 

Tnemifxxr  or  BaniLi  Wnrai^  UsivivoBaeiD  vt  OouMMiiuna  Ob* 
ooioCAVoaii  it  inmAoieiit  to  wtAbliib  a  tnitl  in  land. 

AoMiiimASOft  IS  Ck>iipmHT  Wimvs  nr  Suit  Bsrwanr  Tbisd  PAasns 
to  proTO  that  a  conveyanoa  made  by  hia  intestate^  and  wbidh  jwupoiis  %m 
be  an  absolute  sale^  was  a  oonveyanoe  in  trasttofdaiborss  bothosnlaBd- 
iqg  paitiss  lor  moosj  paid  by  thorn  as  sovstiss  of  the  intestate* 

Wbsbs  Pasvy  Obcaibb  Ck>NVRANan  ov  Pnomffr  nr  Tnosv^  to  isindraffsa 
himself  and  anotlior  for  money  paid,  and  a  snit  is  branght  to  enfopsa  tin 
trust  on  the  psrt  of  the  ssoond  outui  gne  irmd^  equity  will  giant  n  dsessa 
oompelling  the  trnstee  to  psy  to  the  plaintiff  the  amoont  to  be  ssoorsd. 

AvnAL  from  Oolorado.    The  faote  ue  stated  in  the  opinicMU 

O.  A.  Jones,  for  the  appellant. 

By  Oonrt,  LipeooiiB,  J.  The  plaintiff  in  the  oonrt  bdow,  who 
ia  the  appellee  in  this  oonrt,  filed  his  petition  to  snbjeot  oertain 
lands  and  land  certifioates,  conveyed  by  one  Oardiner  to  Miller^ 
the  appellant,  to  the  satisfaotion  and  reimbursement  to  him  of  a 
certain  sum  of  money,  paid  as  security  of  Oardiner;  and  he  al- 
leges that  the  land  and  certificates  so  transferred  were  conveyed 
for  the  purpose  of  remunerating  the  said  Miller  and  himself 
for  money  paid  as  security  for  him,  the  said  Gurdiner;  that 
Miller  was  a  coHsecurity  with  the  petitioner  for  Ghirdiner;  that 
although  the  said  conveyance  is  on  its  face  absolute  and  un- 
conditional to  Miller,  it  was  intended  for  the  joint  reimburse- 
ment of  the  petitioner  and  Miller,  for  all  such  sums  as  they  had 
been  compelled  to  pay  for  Oardiner,  as  his  securities,  and  was 
BO  acknowledged  to  be  by  the  said  Miller.  He  prays  ''  that 
Miller  may  be  decreed  to  deliver  over  to  petitioner  one-half  of 
the  property  so  conveyed  by  Oardiner,  or  so  much  thereof  ae 
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ifiay  be  sufficient  to  secure  him  against  the  amount  he  Las  paid 
for  said  Gardiner;  or,  failing  to  do  so,  that  he  be  compelled 
to  pay  your  petitioner  the  amount  of  the  loss  which  he  has  sus- 
tained by  signing  the  note  aforesaid,  to  wit,  the  sum  of  one  hun- 
dred and  twenty-fiye  dollars,  with  interest  from  the  date;  and 
for  such  other  relief  as  to  equity  may  appertain." 

The  answer  admits  the  conveyance,  but  denies  that  it  was 
made  for  the  benefit  of  the  plaintiff.  It  alleges  that  it  waaoon- 
Teyed  in  consideration  of  different  sums  of  money  paid  by  the 
def endanty  specifying  the  sums,  as  security  for  the  said  Gkufdiner. 
The  defendant  before  answering  demurred  to  the  petition; 
which  was  oyermled  by  the  court.  There  was  a  decree  in  favor 
of  the  plaintiff  that  the  defendant  should  pay  to  him  the  amount 
paid  as  security  for  Gkudiner,  and  costs. 

The  overruling  the  demurrer  is  the  first  error  assigned,  and 
will  be  the  first  considered. 

The  petition  is  very  badly  drawn,  and  is  obnoxious  to  eriti* 
cism  in  many  respects;  but  it  alleges  facts  that,  if  proved,  would 
create  an  express  trust  that  would  entitle  the  petitioner  to  relief  • 
The  demurrer  was  therefore  properly  overruled. 

The  trust  being  an  express  trust,  we  will  next  inquire  whether 
it  was  proved.  There  could  be  no  proof  of  a  declaration  of  an 
express  trust  by  oral  testimony  under  the  statute  of  frauds,  29 
Car.  n.,  c.  3,  sec.  7,  which  required  that  it  should  be  in  wilt- 
ing, signed  by  the  ]>arty.  In  this  case,  there  was  no  such  evi- 
dence of  the  express  trust  as  is  required  by  the  statute  dted. 
This  case,  however,  is  not  to  be  tried  by  the  English  statute, 
but  by  the  common  law,  if  not  provided  for  by  our  own  statute 
of  frauds.  And  this  court  has  clearly  shown  and  dedded  that 
trusts  are  not  embraced  in  our  statute,  and  that  a  trust  may  be 
proved,  as  at  common  law,  by  parol  evidence:  See  JSiiiies  v.  FuU 
erod,  6  Tex.  612  [55  Am.  Dec  743];  Mead  v.  Sanddph^  8  Id.  191. 
In  the  two  cases  dted,  the  question  of  the  admisdfailily  of  parol 
testimony  was  maturely  considered;  and  it  was  clearly  shown 
to  be  admisnble  because  not  prohibited  by  our  statute  of  frauds; 
and  it  is  no  longer  an  open  question  in  this  court 

We  will  proceed  to  inquire  if  the  evidence  of  the  trust  in  this 
ease  was  sufficient  to  sustain  a  decree  in  favor  of  the  plaintifll 
It  was  proved  by  one  witness  only,  unsupported,  as  is  believed* 
by  any  corroborating  circumstances.  The  evidence  is  short,  and 
we  will  insert  it  here.  Cherry,  a  witness  for  the  plaintiff,  testi^i 
fied  **  that  he  heard  the  defendant  tell  the  plaintiff,  in  conversa^ 
tion  that  took  plae«.  between  them  at  Columbus,  that  Gkurdinef 
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had  convejed  the  land  and  property  in  the  said  deed  to  him, 
the  defendant,  to  indemnify  him  as  secnrity  on  a  note  of  seven 
hundred  dollars  to  W.  G.  Foley,  as  well  as  to  indemnify  him» 
the  defendant,  and  the  plaintiff  as  securities  on  the  two-hundred- 
dollar  note;  that  defendant  told  the  plaintiff  on  the  said  occa- 
sion that  Gardiner  had  conveyed  to  the  defendant  sufficient 
property  to  settle  both  debts  and  indemnify  him,  defendant, 
and  plaintiff/' 

The  question  of  fact,  as  to  the  sufficiency  of  the  proof  to 
establish  the  trust,  by  the  confession  of  the  defendant,  when  it 
had  been  denied  by  him  in  his  answer,  has  been  a  good  deal 
discussed  in  England  and  in  this  country.  On  this  subject. 
Chancellor  Kent,  in  Boyd  v.  McLane,  1  Johns.  Ch.  590,  uses 
the  following  language:  "  The  cases  uniformly  show  that  the 
courts  have  been  deeply  impressed  with  the  danger  of  this  kind 
of  proof,  as  tending  to  perjury  and  the  insecurity  of  paper  title; 
and  they  have  required  the  payment  by  the  cestui  que  trust  to  be 
clearly  proved.  In  the  case  of  Lench  v.  Lench,  10  Yes.  517,  Sir 
William  Grant  did  not  deem  the  unassisted  oath  of  a  single 
witness  to  the  mere  naked  declaration  of  the  trustee,  admitting 
the  trust,  as  sufficient,  and  there  were  no  corroborating  circum- 
stances in  the  case.  He  thought  the  evidence  too  uncertain 
ftnd  dangerous  to  be  depended  upon.  It  would  be  easy  to 
multiply  cases  of  Ihe  like  caution  and  discretion;  and  the  only 
inquiry  is,  whether  here  is  not  convincing  and  satisfactory  proof 
of  the  loan  to  the  plaintiffs,  and  consequently  the  payment  of 
the  consideration  in  the  deed,  with  tbeir  money." 

The  chancellor  continues  to  recapitulate  the  evidence,  and 
shows  that  it  was  proved  in  the  case  under  his  consideration, 
by  several  witnesses,  and  was  mode  fully  satisfactory.  He, 
however,  clearly  shows  his  approbation  of  the  opinion  of  Sir 
William  Grant,  and  no  doubt  would  have  made  the  same  de- 
cision had  the  trust  been  proved  by  one  witness  only,  unassisted 
by  corroborating  circumstances.  The  case  before  the  chancellor 
was  an  implied  trust;  but  we  have  seen  that  with  us  there  is  no 
distinction  in  the  proof  of  an  express  and  an  implied  trust  in 
proving  the  trust.  If  it  was  considered  in  other  countries  as  too 
dangerous,  and  tending  to  perjury  and  insecurity  of  paper  title, 
to  admit  the  sufficiency  of  such  evidence,  that  danger  would  be 
greatly  enhanced  in  this  country,  where  property  of  almost  every 
description  is  subject  to  such  fluctuation  in  price.  What  is  to« 
day  sold  at  a  fair  price  may  in  a  year  or  two  be  enhanced  four« 
fold.    If  one  witness  could  establish  the  fact  of  the  trust  by  the 


1868.]  MiLLKB  V.  THA.TOHEB.  176 

Baked  dedumtion  of  the  sappoaed  trustee,  the  indnoement  would 
be  gx6ftt  to  eonTert,  by  a  peijnzed  witnees,  the  most  fair  and  on- 
objeotionable  and  absolute  sale  into  a  mere  trust  for  the  repay* 
ment  of  the  purchase  money;  and  it  is  doubted  whether  a  single 
case  oan  be  found  where  suoh  testimony  was  held  sufkient.  In 
the  case  of  Mead  t.  Banddph,  8  lez.  191»  there  were  sereral 
strong  corroborating  drcumstanoes  to  support  the  eridenoe  of 
Mrs.  Ifadden,  to  establish  the  trust.  We  beUere  that  the  same 
proof,  that  is  to  say,  as  certain  and  satisfactoxy,  should  be  re- 
quired to  prove  an  express  trust  as  to  establish  a  resulting 
trust,  and  that  the  naked  oath  of  one  witness,  without  other 
corroborating  dxoumstanoes  proYed,  ought  neter  to  be  held  as 
sufficient  This,  in  effect,  was  ruled  by  us  iii  JUB  t.  jCmv,  6 
Id.  23  [61  Anu  Dec.  746]. 

It  is  not  beliered  that  the  objection  to  the  admisdUlity  of 
the  witness  Cherry,  on  the  ground  of  his  being  the  adminis- 
trator of  Oardiner's  estate,  is  sustainable.  He  was  not  a  parly 
to  the  suit;  and  the  creditors  of  Gardiner,  if  he  had  any  be- 
sides the  plaintiff  and  defendant,  had  not  interrened.  We  can 
not,  therefore,  peroeive  any  direct  interest  Oherxy  could  have 
in  the  result.  If  he  had  any  interest^  it  was  remote  and  con- 
tingent. 

The  objection  to  the  admissibility  of  the  copy  of  the  deed, 
offered  and  read  in  CTidence,  would  haye  been  well  taken  if  the 
evidence  had  been  material;  because  the  deed  does  not  appear 
to  have  been  authenticated  by  any  person  known  to  the  law  au- 
thorized to  make  such  authentication;  it  was  made  by  the  dep- 
uty clerk  of  the  probate  court.  It  was  not,  however,  necessary 
to  introduce  eyen  the  original.  The  deed  had  been  admitted 
by  the  answer. 

The  decree  was,  howeyer,  erroneous,  eyen  if  the  facts  upon 
which  it  was  based  had  been  fully  established  by  proof.  It 
should  haye  directed  the  sale  of  the  trust  property,  and  an  ap- 
propriation of  the  proceeds  in  satisfaction  of  the  claims  of  the 
cetiuia  que  trueL  The  decree,  howeyer,  might  haye  been  modi- 
fied by  the  altematiye  prayed  in  the  petition;  because,  there 
being  no  creditors  or  heirs»  or  any  other  persons  interyening, 
and  the  rights  of  only  the  plaintiff  and  defendant  adjusted,  and 
the  plaintiff  haying  prayed  the  altematiye  of  a  decree,  that  he 
should  be  paid  the  amount  secured  to  him,  it  might  well  haye- 
been  decreed  that  the  defendant  should  make  his  election  to 
pay  the  money,  if  he  preferred  doing  so  to  the  sale  of  the  trust 
properly.    This,  it  seems,  could  haye  been  done  upon  the  an* 
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tboiitj  of  Chancellor  Kent,  in  Murray  v.  Ballou^  1  Johns.  Ch. 
£81.  It  does  not  appear  that  any  other  person  is  claiming  an 
interest  in  the  trust  property;  and  it  is  not  likely,  from  the  evi- 
dence, that  any  other  interest  will  be  interposed,  as  the  pro]>- 
«rty  would  not,  in  all  probability,  sell  for  much,  if  anything, 
more  than  sufficient  to  satisfy  the  heirs  of  Miller  and  Thatcher. 
Under  such  circumstances,  the  property  should  be  decreed  to  be 
sold,  giving  Miller  a  reasonable  time,  if  he  preferred  doing  so, 
to  pay  off  and  discharge  Thatcher's  lien.  Should,  however^ 
other  interests  be  interposed,  when  the  case  goes  back  to  the 
€ourt  below,  the  trust  property  will  have  to  be  sold,  and  the 
excess,  if  any,  after  satisfying  the  liens  upon  it,  should  go  to 
the  satisfaction  of  other  creditors,  if  any,  and  if  not,  to  the  heirs 
of  Gardiner.  The  judgment  is  reversed  and  remanded. 
Reversed  and  remanded. 

Tbuby  nr  Lavm,  wbbw  Mat  bb  Brabusbbd  bt  Pabol:  Bee  Jmm  t. 
Arferod^  65  Am.  Beo.  743,  and  note  to  the  lame^  where  prior  oeeee  appesriog 
in  this  aeriea  are  ooUeoted. 

THB   FEnrCXPAL   OABB   was   APPBOVBD   ABD   TOLLOWBD   as   AUTBOBITT  la 

<7iM€y  V.  Dupree,  21  Tez.  219;  Todd  ▼.  D^tcart,  23  Id.  697;  Oroonm  ▼.  Ihiat, 
^  Id.  234;  Jchnum  t.  Ddone^^  35  Id.  48.  It  was  dted  drgmidobk  Momm^ 
V.  MoMejft  20  Id.  137.  That  portion  of  the  dedaion  which  states  that  a 
•depn^  oovnty  dark  Is  not  the  proper  party  to  reoord  a  deed  or  aoknowledge 
it  as  saoh  was  overroled  in  R<m  v.  N€wmicui^  26  Id.  131;  Oxk  v.  KnaU^  28 
Id.  65;  FHmU  v.  /oftmoM,  34  Id.  35,  the  latter  cases  all  holding  that  be 
^onlddoso.  f 
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PTBSAS,«96.] 
AUVUURITr  OV  AnOB2TBT8  GAB  BOT  BB  QUBBTIOHBD  OB  AmtAL  OB  W] 

Of  Ebbob,  where  the  reoord  in  tiie  case  shows  thai  tiie  putias  apfsarsd 
by  tiislr  attorneys  and  agreed  to  a  deone  to  be  entered  as  the  Jiiilginwit 
ol  the  court. 

JUDOKBBT   BT  AoBBBICBMT  OE  COMPBOMIBB  OAB  BOT  BB  ImPBAOBBIV  OB- 

less  for  frand,  collnsion,  or  like  canse. 

Bquitt  wnx  BOT  Bkvbbsb  Jitdgmbbt  to  Whiqb  PABflRBi  BAVB  Ooir- 
sbbtbd^  nnlees  for  snbh  error  aa  woold  prefodioe  the  itttw^to  of  IIib 
parties. 

Whbbb  thbbb  BAB  BBBB  Two  Pabtitxobb,  Aftd  ott  final  JndgmoBt  tiba 
lormer  waa  re  established,  and  it  then  appeared'  tiiat  the  distribntees 
nndsr  the  second  and  rejected  partition  had  alienated  or  sold  a  portion 
of  the  property:  heU  that  the  distribatees  nnder  the  seoood  partitioa 
should  give  an  eqvivalent  to  the  distribatees  nnder  the  flrsl  partltioa  for 
the  property  so  alienated  or  sold* 

Appeal  from  liberfy.    The  f aota  azo  stated  in  the  ophiioiB. 
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H.  N.  and  M.  M.  Porter,  and  Allen  and  Hale,  for  the  appellees. 

By  Court,  Hemfhtll,  C.  J.  The  record  in  this  case  is  very  de- 
fective. The  proceedings  and  judgment  were  based  on  a  man- 
date of  the  supreme  court;  but  the  mandate  is  not  transcribed. 
It  should  have  been  the  first  entry;  and  a  copy  should  have  beeu 
transmitted  with  the  transcript.  The  judgment  which  we  are 
invoked  to  revise  and  reverse  was  entered  by  consent.  It  com- 
mences with  the  recital  that  the  "  case  coming  on  to  be  heard 
upon  the  mandate  from  the  supreme  court,  the  parties  appeared 
by  their  attorneys  and  agreed  to  the  following  decree  to  be  en- 
tered as  the  judgment  of  this  court,"  etc.  This  agreement  was 
made  by  the  attorneys  of  the  j^arties;  but  no  objection  is  taken 
to  the  judgment  on  that  ground.  It  is  not  assigned  or  contended 
that  their  authority  should  have  appeared  of  record.  No  ques- 
tion is  raised  as  to  their  power.  That  they  had  competent  au- 
thority must  be  presumed,  until  it  is  impugned  and  the  contrary 
shown;  and  the  judgment  must  be  taken  as  having  been  agreed 
to  by  the  parties  themselves:  under  this  aspect,  the  appellants 
are  at  once  confronted  with  the  general  principle  that  consent 
takes  away  error,  and  that  a  judgment  by  agreement  or  compro- 
mise can  not  be  impeached,  unless  for  fraud,  collusion,  or  like 
causes,  none  of  which  appear  in  this  record,  or  are  alleged  or 
assigned:  Story  v.  Hawkins,  8  Dana,  12;  French  v.  Shotwdl,  5 
Johns.  Ch.  555;  Ware  v.  Honoood,  14  Yes.  81. 

The  appellants  are  concluded  by  their  own  consent;  and  their 
appeal  can  nob  be  sustained. 

But  if  the  decree  had  not  been  entered  by  oonsent,  there  does 
not  appear  any  such  substantial  error,  prejudicial  to  the  appel- 
lants, as  would  have  authorized  a  reversal. 

The  mandate  of  the  supreme  court  required  the  rights  of  Mrs. 
Hartwell  under  the  deed  of  gift,  and  of  her  minor  children,  to 
a  portion  of  the  estate  under  the  law,  to  be  respected;  and  this 
appears  in  substance  to  have  been  done  in  accordance  with  the 
spirit  and  intent  of  the  mandate,  and  without  injustice  to  the 
other  distributees  of  the  estate. 

After  deducting  the  property  or  its  value,  embraced  in  the 
deed  of  gift,  the  surplus  was  directed  to  be  equally  divided  be- 
tween the  heirs  of  the  deceased.  This  has  been  effected,  as  to 
the  real  estate,  by  establishing  the  partition  formerly  made  fcnd 
of  record  in  the  county  court;  and  if  execution  has  been  given 
the  widow  for  the  value  of  her  property  under  the  deed  of  gift, 
ttod  the  minor  heirs  for  the  value  of  their  shares  respeotively  of 
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the  personal  pzopertj,  it  arose,  doubtless,  from  the  fact  that 
this  properly  had  been  converted  by  the  other  parties  to  their 
own  ose. 

The  errors  assigned  are:  1.  In  rendering  judgment  against  the 
heirs,  and  ordering  execution  to  issue  against  the  same.  This 
has  been  already  considered,  and  its  futility  shown. 

2.  In  authorizing  the  auditors  to  set  aside  to  Francis  M.  and 
Hansel  B.  Hartwell,  out  of  any  of  the  lands  set  apart  to  Baohel 
Dunman,  one  of  the  heirs  of  B.  H.  B.  Wallis,  deceased,  an  equal 
amount  in  lands  in  value  to  that  of  any  amount  that  the  said 
Bachel  and  James  F.  Dunman  may  have  sold,  etc 

The  mandate  under  which  the  district  court  was  acting  di- 
rected the  minors  Francis  and  Hansel  to  have  shares  of  the  es- 
tate equal  to  those  of  the  other  distributees.  To  effect  this,  the 
former  partition  in  which  their  shares  were  set  apart  was  recog- 
nized or  confirmed;  and  if  the  Dunmans  had,  in  the  mean  time, 
sold  any  portion  of  the  land  formerly  assigned  to  these  minors^ 
it  was  but  equitable  that  the  deficiency  should  be  made  up  out 
of  the  lands  set  apart  as  the  distributive  share  of  Bachel,  Such 
a  disposition  was  in  conformity  with  the  spirit  of  the  mandate, 
was  but  just  to  the  minors,  and  could  not  operate  to  the  injuiy 
of  the  appellants. 

8.  That  Francis  M.  and  Hansel  B.  Hartwell  are  given  by  said 
decree  more  than  their  share.  There  is  no  evidence  of  this  ia 
the  record.  No  statement  of  facts  or  bills  of  exceptions  are  sent 
up  with  the  transcript. 

4.  In  ordering  execution  to  issue  against  the  estate  of  Elisha 
W.  Wallis,  deceased,  one  of  the  heirs.  The  record  furnishes  no 
evidence  that  any  such  execution  was  issued. 

The  appellants  have  not  appeared  to  prosecute  their  appeal; 
and  it  was  evidently  taken  for  delay.  It  is  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  district  court  be  affirmed, 
with  ten  per  cent  damages  on  the  pro  rala  amount  of  the  judg- 
ment for  money  which  is  due  from  the  appellants. 

Affirmed  with  damages. 

AmrHOBizxD  Act  or  Rboulab  Atiobnxt,  EfmTr  or.— If  an  attorney  ii 
authorized  to  appear,  the  jarisdiotion  over  the  defendant  is  perfect^  and  th* 
■abaeqaenv  action  of  the  attorney,  not  induced  by  the  fraud  of  the  adverse 
party,  is  binding  on  the  client  at  law  and  in  eqnity:  Freeman  on  Judgments, 
sec.  500;  and  see  the  following  cases  appearing  in  this  series,  and  notes:  i/e> 
Alexander  v.  WrigJU,  16  Am.  Dec.  93;  SmaUwood  ▼.  Norton,  37  Id.  89.  And 
in  Fowler  t.  I/ce,  32  Id.  172,  the  court  held  that  the  unauthorised  appearmnoa 
of  an  attorney,  and  confession  of  judgment  by  him,  is  not  sufficient  grcaDdfot 
impeaching  such  judgment  in  a  court  of  equity. 
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Jni>oaisiiT,  WHKir  Equxtt  will  Rxvkrsk  ob  Sst  Asidb;  8m  PiggoU  v. 
itdtfidb,  56  Ain.  Deo.  547;  Ccue^  y.  Oregorg,  Id.  581;  Eefnotda  v.  Stambvrp, 
55  Id.  459;  JUcMkhad  y.  McDennoU,  Id.  5G0;  CaklweU  y.  FToiterab  Id.  602, 
•nd  oases  cited  in  the  notes. 

Thb  fkoicipal  oasb  was  tollowbd  as  authobitt  in  Tawmmid  ▼•  Jfsoi% 


FlNLET  V.  CABbTHEBS. 

C9  TSXAS,  617.] 

ImBBBBT  n  Allowbd  iTPOir  All  Judom  brts  obtained  In  Tc 
▲ppboval  bt  Pbobatb  Judob  or  Aoooumt  Allowbd  bt  AramnsfBATOB 
operates  as  a  judgment  so  Car  that  it  doses  the  aoooont  and  antfaorisss 
the  order  of  a  sale  of  property  for  its  satisfactioB»  and  oan  not^  so  far  as 
the  ereditor  Is  oonoemed,  be  questioned  at  a  subsequent  term  of  the 
pcobate  court. 
AsumrngtRATOB.  n  Liablb  iob  Intbbbst  AocBunro  oir  Claimb  Allowbd 
AOAcnr  ISsTATB  which  bear  interest,  proyided  he  has  the  necessary  funds 
to  apply  to  the  discharge  of  such  daims  and  fails  to  do  so. 

Apfbax.  from  Montgomexy.  The  oonnty  ootirt  ordered  Finlej, 
the  administrator,  not  to  allow  interest  upon  the  payment  of 
eertain  olaims  admitted  and  approved  as  due  upon  open  ao- 
eonnts.  The  district  court  reversed  the  judgment,  and  ordered 
that  interest  should  be  computed  and  allowed  upon  the  acoounta 
from  the  date  of  their  approval  until  paid;  hence  the  appeal. 


N.  H.  Davis,  for  the  appellant. 
Toakum  and  OampMl,  for  the  appellee. 

By  Court,  Lipsooiib,  J.  The  appellant  contends  that  the 
eourt  erred  in  its  judgment  in  allowing  any  interest  at  all»  and 
that  it  is  in  contravention  of  the  statute  of  the  state  fixing  the 
rate  of  interest;  that  the  act  of  the  probate  judge,  in  approving 
the  claim,  did  not  change  its  character,  that  it  remained  an 
open  account  still,  and  that  interest  could  not  be  allowed  upon 
it  as  such.  The  second  section' of  the  act  of  January  18,  1840, 
to  regulate  interest,  Hart.  Dig.,  art.  1607,  allows  interest  upon 
all  written  contracts  ascertaining  the  sum  due.  An  open  ac<- 
eount  not  being  such  written  contract  ascertaining  the  sum  due, 
it  has  been  decided  by  this  court  that  the  interest  could  not  be 
allowed:  CUmd  v.  Smilh,  1  Tex.  105;  Close  Y.'IUlds,  2  Id.  238. 
It  wil!  be  seen,  however,  that  the  same  act  provides  for  the  al- 
lowing of  interest  on  all  judgments  of  the  several  courts  of  the 
state:  Hart  Dig.,  art.  1610.  It  was  at  one  time  made  a  ques* 
tion  whether,  under  this  section  of  the  act,  the  allowance  of  in* 
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terest  was  not  restrioted  to  jadgment  upon  contracts  on  which 
interest  was  allowed;  but  this  question  is  believed  to  have  been 
settled  in  the  case  of  Jewett  v.  Thommon,  8  Tex.  437;  and  it  ia 
held  now  that  interest  is  allowed  upon  all  judgments. 

It  is  insisted  bj  the  appellants  that  the  approval  by  the  pro- 
bate judge,  of  the  account  allowed  by  the  administrator,  is  not 
a  judgment;  that  at  most  it  is  only  an  account  stated,  and  ia 
not  a  contract  in  writing.  The  analogy  between  the  approval 
of  the  account  by  the  probate  judge  and  an  account  stated  ia 
not  perceived.  The  former  is  a  judicial  act;  and  it  is  so  far  a 
judgment  that  it  closes  the  account  and  authorizes  the  order, 
without  any  further  inquiry  into  the  claim,  of  a  sale  of  property 
for  its  satisfaction.  The  account  stated  carries  with  it  no  sem« 
blonce  of  a  judicial  act. 

For  many  purposes,  no  doubt,  the  action  of  the  probate  judge 
in  approval  of  the  allowance,  and  ordering  it  to  be  paid  in  due 
course  of  administration,  must  be  regarded  as  a  judgment) 
and  was  so  regarded  by  this  court  in  the  case  of  Swensum  v. 
Walker's  Adm'r,  3  Tex.  96,  and  in  NeiU  v.  Hodge,  5  Id.  487. 
We  have  said  that  *  *  the  approval  of  a  creditor's  claim  by  the 
probate  judge  is  a  judgment  upon  that  claim;  and  can  not,  so 
far  as  the  creditor  ia  concerned,  be  questioned  at  a  subsequent 
term  of  the  probate  court.'' 

If  such  approval  can  be  regarded  as  a  judgment  for  any  pur- 
pose, it  would  seem  difScult  to  exclude  it  from  the  proviaione 
of  the  fifth  section  of  the  statute  regulating  interest,  above  re- 
ferred to.  And  this  construction,  we  believe,  would  have  a 
most  salutary  inflnenoe  in  having  prompt  payment  of  the  claima 
against  an  estate,  and  a  more  speedy  closing  of  the  Bueoession. 
If  the  claims,  after  allowance,  are  to  carry  interest,  an  adminis- 
trator will  be  bound  to  stop  such  interest,  by  payment,  as  soon 
as  he  has  the  means  of  doing  so;  and  if  he  permits  the  interest 
to  run  after  he  has  the  means  of  payment,  he  will  be  justly 
chargeable  to  the  estate  for  all  duch  payments.  But  if  such  ap- 
provals of  accounts  are  not  to  bear  interest  he  will  be  strongly 
tempted  to  put  off  and  postpone  by  evexy  possible  shift  and 
trick  the  payment  of  the  claims,  and  in  the  mean  time  use  the 
money  with  which  the  claims  ought  to  be  paid  for  his  individual 
interest.  This  question  is  important  in  iUi  application  to  the 
settlement  of  estates;  and  it  is  most  likely  that  to  have  it  settled 
was  the  main  object  in  bringing  the  ease  into  thia  eouct.  The 
judgment  is  affirmed. 

Judgment  affirmed. 
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BicmEB  or  Obphajq^  Ootjbt  as  to  Ponrr  KsonBABT  to  n  Dboidk^ 
VPON  19  CoHCLUfliyx:  RotMch  ▼.  MarHn.  27  Am.  Deo.  746.  A  deeree  may  bo 
Introdacod  as  evidonco,  aabjoct  to  tho  namo  limitationa  m  a  Judgment:  Owen» 
T.  Dawson,  26  Id.  49;  Oeutn  Ins.  Co.  T.  Francis,  19  Id.  549;  Rkhardstm  T. 
i/o2Kir<,  13  Id.  70. 

Whsn  Exxctctor  is  CnARGSABLS  WITH  IxTERSST:  Soo  DunccM  ▼•  2Ml% 
1 1  Am.  Doc.  603;  CAom*  v.  Loeberman,  35  Id.  277. 

Thk  FRnfciPAL  CASK  WAH  FOLLOWED  A;*  AmioRiTT  In  F^rleM  f,  Dos^kk^ 
18  Tex.  139;  Moort  v.  JfilUffrant,  M  Id.  ."lirK 


Cook  i;.  Southwick. 

[9  Texas,  615.] 

Pabtt  Ixwnnvo  Nom  at  Tixb  or  its  Inception,  without  any  words  t0 
mprcas  tho  nature  of  hU  umlertakiog,  is  liable  as  aa  original  promisor 
or  soroty;  bat  it  is  oompetent  for  him  to  show,  either  by  parol  or  other 
eridenoei  the  real  obligation  intended  to  be  assomei  at  the  time  of  sign- 
ing. 

Wbbui  NofiB  D  NQBr-BiaonABU^  and  the  oonddeTatiun  panes  whoUj  t« 
tho  payees  the  indorser  will  bo  liable  as  sorety  only. 

GCAHABTOE   OE  SURSTT  UAT  BS   SUXD   JoiMTLr   WITB   BIS   PBOVdrAXi^   Di 


Hbbk  Dblat  09  Past  of  Holdib  or  Non  to  Progbbd  AOAinv  Pur- 
GirAi^  withont  fraud  or  agreenwnt  with  the  latter,  will  nol  disoliaifs  tho 


PUA  nr  AwATPfBUT  OoMH  Too  Latb  Avm  Khjspwobis  to  Tmnnomp 
and  sbonld  bo  rejeotsd. 

AHBfOB    OF  WllHlBSIS   MlBXLT   18   HOT  GoOD   OaUBI   FOB  KbW    TbIA^ 

unless  saoh  absenoe  was  made  tho  groond  of  an  applioation  for  a  ^*''«**H«i- 
or  a  ralid  sanmse  is  ghren  for  not  maUng  sooh  applioation. 


Afvbal  from  GblTOBton.  The  defendftiit  in  error  siied  the 
plaintiffii  in  enor  on  the  following  note:  "  $800.  GUveBton, 
Oct.  1, 1846.  FiTO  months  after  date,  I  pronuBO  to  pay  Boberl 
O.  W.  MeMannoa  three  hnndred  dollars,  being  in  part  payment 
for  the  steamboat  called  the  LitUe  Sally.  (Signed)  Wm.  DC. 
Cook.  Indorsed:  Henry  HnbbelL''  The  deolaxation  alleged 
that  Oook  and  HnbbeU  became  liable  and  promised  to  pay  the 
contents  of  ihe  note  to  the  payee,  who  assigned  the  note  to  the 
plaintiff.  Sereral  ineffectual  attempts  were  made  to  obtain 
service  on  Oook,  owning  to  his  repeated  change  of  residence. 
Hnbbell  was  seired,  and  appeared  in  court  and  moved  to  dis« 
miss,  assigning  as  a  reason  that  his  co-defendant  had  not  been 
served.  This  motion  was  overruled,  only  to  be  made  and  over« 
rale  1  at  a  number  of  terms  held  subsequently.    Finally  Hubbell 
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pleaded  in  abatement  of  the  writ,  and  answered  to  the  merits, 
charging  fraud,  failure  of  consideration,  etc.  Exceptions  to  the 
plea  were  eastained.  The  jury  rendered  a  verdict  for  the 
plaintiff.  Defendants  moved  for  a  new  trial,  alleging  as  a  ground 
the  absence  of  certain  witnesses.  The  motion  was  denied. 
Judgment  was  rendered  on  the  verdict,  and  defendants  appealed. 

Alexander  and  Tucker^  for  the  appellants. 

Joseph  and  Rowardy  for  the  appellee. 

Bj  Court,  Wheelbb,  J.  It  is  insisted  for  the  plaintifb  in 
error  that  Hubbell  was  but  a  surety  upon  the  note,  and  that 
the  plaintiff  was  guilty  of  such  laches  in  obtaining  service  on 
liis  principal.  Cook,  as  to  discharge  the  surety. 

Judge  Story,  in  his  commentaries  on  the  law  of  promissory 
notes,  etc.,  says:  **  In  some  cases  it  is  a  matter  of  considerable 
nicety  to  decide  in  what  character  a  party  stands  upon  a  prom« 
issory  note  in  virtue  of  his  indorsement  thereof.  It  is  plain 
that  if  he  is  the  payee  of  the  note,  whether  negotiable  or  not, 
he  is  to  be  deemed  a  guarantor  of  the  note  upon  the  footing  of 
the  original  consideration;  and  if  he  indorses  it  subsequently, 
not  being  a  regular  indorsee  from  or  under  any  of  the  antece- 
dent parties,  he  will,  in  like  manner,  still  be  deemed  a  guaran- 
tor, if  there  be  a  sufficient  consideration  for  his  indorsement, 
but  not  otherwise:"  Story  on  Prom.  Notes,  sec.  133. 

Again:  after  having  treated  of  the  cases  where  there  was  a 
written  memorandum  indorsed  upon  the  note,  either  at  the  time 
when  it  was  made  or  afterwards;  and  where  the  only  question, 
of  course,  was,  what  was  the  true  construction  of  the  written 
memorandum  as  to  the  parties  in  interest,  the  learned  commen- 
tator adds:  ''  But  cases  have  occurred  of  a  very  different  nature, 
where  the  party  sought  to  be  charged  has  indorsed  his  name  in 
blank  thereon.  These  cases  have  been  either  (1)  where  the  note 
was  not  negotiable,  or  ( 2)  where  it  was  negotiable.  In  the  former 
class  of  cases,  it  has  been  held  that  if  the  blank  indorsement  was 
made  at  the  same  time  as  the  note  itself,  the  indorser  ought  to 
be  held  liable  as  an  original  promisor  or  maker  of  the  note,  and 
that  the  payee  is  at  liberty  to  write  over  the  blank  signature, 
'  For  value  received,  I  undertake  to  pay  the  money  within  men- 
tioned to  B.,'  the  payee?''  Story  on  Prom.  Notes,  sec.  473. 

In  Moies  v.  Bird,  11  Mass.  436,  440  [6  Am.  Dec.  179],  in 
treating  of  the  effect  of  such  an  indorsement,  Parker,  C.  J., 
said:  "  But  this  note  was  not  made  payable  to  the  defendant,  anci 
therefore  was  not  negotiable  by  his  indorsement.    What,  then^ 
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was  the  effect  of  his  aignatare  ?  It  was  to  make  him  absolutelj 
liable  to  pay  the  contents  of  the  note.  If  he  had  been  asked» 
after  the  note  became  due,  to  guaranty  its  payment,  and  such 
had  been  the  nnderstanding  when  he  gave  his  name,  it  might 
faave  been  necessary  to  declare  against  him  as  goarantor  instead 
of  charging  him  as  original  promisor;  but  no  such  agree*^ 
ment  is  proved.  He  puts  his  name  upon  a  note  payable  to  an- 
other, in  consequence  of  a  purchase  made  by  his  brother,  in  a 
day  or  two  after  the  bargain  was  made,  knowing  that  he  could 
not  be  considered  in  the  light  of  a  common  indorser,  and  that 
he  was  entitled  to  none  of  the  pririleges  of  that  character.  He 
leaTes  it  to  the  holder  of  the  note  to  write  anything  over  his 
name  which  might  be  considered  not  to  be  inconsistent  with  the 
nature  of  the  transaction.  The  holder  chooses  to  consider  him 
as  a  surety,  binding  himself  originally  with  the  principal;  and  we 
think  he  has  a  right  so  to  do.  If  he  was  a  surety,  then  he  may 
be  sued  as  original  promisor.'' 

The  authorities  are  numerous  to  the  effect  that  where  a 
person,  not  the  payee  of  a  note,  signs  his  name  upon  the  back  at 
the  time  of  its  inception,  without  any  words  to  express  the  na* 
tore  of  his  undertaking,  he  is  liable  as  an  original  promisor  or 
surety:  Baker  v.  Briggs,  8  Pick.  122  [19  Am.  Dec.  311];  Sumner 
T.  Gay,  4  Id.  312;  Austin  t.  Boyd,  24  Id.  64;  White  ▼.  Rowland, 
9  Mass.  314  [6  Am.  Dec.  71];  Sylvester,  BnW,  v.  Doumer,  20  Vt. 
855  [49  Am.  Dec.  786];  Penny  y.  Parham,  1  La.  Ann.  274;  He- 
Oaire  v.  Bosworth,  Id.  248;  Leonard  y.  Sweetzer,  16  Ohio,  1; 
Luqueer  v.  Proeser,  1  Hill  (N.  T.),  256;  Thomas  v.  Jennings,  5 
Smed.  &  M.  627;  Bnghl  y.  Carpenter,  9  Ohio,  140  [34  Am.  Deo. 
432].  And  if  the  indorsement  is  without  date,  it  is  presumed 
to  haye  been  made  at  the  time  of  the  inception  of  the  note:  Col" 
bum  y.  AveriU,  30  Me.  310;  Powell  y.  Thomas,  7  Mo.  449  [38 
Atn-  Dec.  465 j.  But  it  is  competent  for  the  person  so  signing 
to  show  by  oral  or  other  eyidenoe  the  real  obligation  intended 
to  be  assumed  at  the  time  of  signing. 

It  appears  from  the  face  of  the  note  sued  on,  and  from  oral 
eyidence  at  the  trial,  that  the  consideration  passed  to  Cook,  and 
consequently  the  obligation  of  Hubbell  was  that  of  guarantor 
or  surety.  In  Louisiana  it  is  held  that  where  one  thus  puts 
his  name  on  the  back  of  a  note,  it  will  be  presumed  that  he  in- 
tended to  bind  himself  as  a  surety  for  its  payment:  McOuire  y. 
BosworOi^  1  La.  Ann.  248;  Penny  y.  Parham,  Id.  274.  It  seems 
perfectly  dear  that  the  undertaking  of  Hubbell  was  that  of 
goixaator  or  surety.    And  it  is  a  general  principle  of  the  law^ 
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that  a  peiBon  eigning  a  note  as  guarantor  at  the  time  the  note 
is  executed  by  the  principal  is  liable  as  an  original  maker,  and 
may  be  sued  thereon,  either  alone  or  jointly  with  the  maker: 
Leonard  v.  Sweetaer^  16  Ohio,  1.  **  Where  the  guaranty  or 
promise,  though  collateral  to  the  principal  contract,  is  made  &I 
the  same  time  with  the  principal  contract,  and  becomes  an  es- 
sential ground  of  the  credit  given  to  the  principal  debtor,  the 
whole  is  one  original  and  entire  transaction;  and  the  considera- 
tion extends  to  and  sustains  the  promise  of  the  principal  debtor, 
and  also  of  the  guarantor.  No  other  consideration  need  be ' 
shown  than  that  for  the  original  agreement  upon  which  the 
whole  debt  rested;  and  that  may  be  shown  by  parol  proof,  av 
not  being  within  the  statute:"  Burge  on  Suretyship,  86. 

As  respects  the  liability  of  the  guarantor  to  suit,  our  statute. 
Hart.  Dig.,  art.  670,  so  far  restricts  his  liabiliiy  as  to  require 
that  the  principal  shall  have  been  first  or  shall  be  simulta- 
neously sued.  A  guarantor  or  surety,  howeyer,  may  be  sued 
jointly  with  his  principal.  Begarding  Hubbell,  then,  in  the 
light  of  a  surety,  has  the  plaintiff  been  guilty  of  laches  in  pro- 
ceeding against  the  principal  of  a  character  to  discharge  the 
surety  ?  We  think  not.  His  principal  was  joined  with  him  in 
the  suit  brought  to  the  first  term  of  the  court  after  the  maturity 
of  the  note.  A  citation  was  issued,  but  the  plaintiff  failed  to 
obtain  service  upon  Oook.  Various  unsuccessful  attempts  were 
afterwards  made  by  citations  issued  to  the  county  of  Galveston, 
and  afterwards  to  the  county  of  Oalhoun,  to  obtain  service  on 
him.  He  is  alleged  to  have  removed  from  Galveston  after  the 
bringing  of  the  suit.  The  efforts  to  obtain  service  there  were 
ineffectual;  and  one  or  more  ineffectual  attempts  were  made  in 
Calhoun  county  before  service  was  obtained.  Under  the  cir- 
cvmistances,  that  there  may  have  been  periods  of  from  term  to 
term,  during  which  no  citation  issued  can  scarcely  be  imputed 
to  the  plaintiff  as  laches;  certainly  not  such  as  to  exonerate  the 
surety  from  his  obligation.  The  residence  of  the  defendant 
Cook,  or  where  the  process  would  reach  him,  may  not  have  been 
known  to  the  plaintiff.  If  the  surety  would  complain  of  the 
negligence  of  the  plaintiff  in  proceeding  against  the  principal, 
he  should,  at  least,  have  shown  that  there  had  been  such  delay 
as,  under  the  circumstances,  was  unreasonable,  and  to  his 
prejudice.  The  surety  may  place  himself  in  a  condition  to 
quicken  the  diligence  of  the  creditor,  or  to  take  his  remedy 
against  the  principal  at  once.  But  the  mere  forbearance  of  the 
creditor  will  not  discharge  him.    Mere  delay,  without  fraud  ov 
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agreement  with  the  principal,  does  not  discharge  the  surety: 
BurU  Y.  United  States,  1  Gall.  82;  Hani  v.  Bridgham,  2  Pick. 
681  [13  Am.  Deo.  458];  LeaviU  y.  Savage,  16  Me.  72;  Johnston 
T.  Searcy,  4  Yerg.  182;  Chit.  Con.  531.  A  creditor  is  not 
bound  to  active  diligence  against  the  principal  in  order  to  pre 
serve  the  liability  of  the  surety.  If  he  merely  remain  passive, 
the  liability  of  the  surety  is  unimpaired:  Johnston  v.  Planters* 
Bank,  4  Smed.  ft  M.  165  [43  Am.  Dec.  480].  If  the  surety  in 
this  case  had  urged  the  creditor  to  diligence  against  the  prin- 
cipal, and  had  forwarded  his  efforts  to  obtain  service  and  judg- 
ment against  him,  he  might,  with  more  reason,  be  heard  now 
to  complain  of  the  want  of  diligence  on  the  part  of  the  creditor. 
But  instead  of  that,  as  soon  as  legally  apprised  of  the  institu- 
tion of  suit,  by  the  service  of  process  upon  him,  he  sought  to 
dismiss  it,  as  to  both  himself  and  the  principal;  and  he  appears 
throughout  to  have  interposed  every  obstacle  in  his  power  to 
the  enforcing  of  the  demand  against  the  principal.  Under  the 
circumstances,  it  can  not  be  pretended  that  there  has  been 
laches  on  the  part  of  the  plaintiff  of  which  the  surety  can  com- 
plain, of  a  character  to  release  him  from  his  liability;  and  the 
court  did  not  err  in  refusing  to  dismiss  the  case  on  his  motion. 

The  plea  in  abatement  of  the  writ  came  too  late  after  excep- 
tions to  the  petition,  and  was  rightly  rejected. 

Absence  of  witnesses  merely,  there  having  been  no  surprise 
of  the  party  by  the  evidence  adduced  against  him  at  the  trial, 
was  not  a  good  cause  for  a  new  trial.  It  should  have  been  made 
the  ground  of  an  application  for  a  continuance.  But  the  de- 
fendants did  not  apply  for  a  continuance,  nor  have  they  shown 
any  excuse  for  not  having  done  so.  Their  application,  there- 
fore, was  rightly  refused.  We  are  of  opinion  that  there  is  no 
error  in  the  judgment,  and  that  it  be  affirmed. 

Judgment  affirmed. 

Pabol  EvmxNCs  to  Vast  Bmor  or  Indobabmxht.— Parol  eTidenoe  ia 
admiasible  to  show  the  intention  regarding  the  indorter  ■  liability:  Bright  ▼. 
Carpader,  34  Am.  Dec.  432;  Hall  v.  Neuyomb,  42  Id.  82;  Lkne  Bock  Bank 
▼.  MalleU,  56  Id.  673,  and  notes  citing  other  cases  in  this  terias. 

PuiA  vx  Abatxmbnt,  whxn  it  will  be  Allowed:  Miller  y.  Ford,  65  Am. 
Dec.  687;  Wilkenon  v.  StaU,  63  Id.  137;  ^S^Tnt^  v.  BlaidrfML,  62  Id.  604. 

Ksw  Trial  will  not  bb  Granted  bt  Reason  of  Absence  or  WiXNESBEst 
Bogen  v.  Hule,  64  Am.  Dec.  300,  and  cases  cited  in  the  note  thereto. 

The  przncifal  case  was  followed  as  authoritt  in  Chandler  t.  Weatfall, 
90  Tex.  477;  Ccarr  v.  Bowland,  14  Id.  277;  Shepard  t.  PJteara,  86  Id.  773. 
In  the  latter  case,  the  court  referred  to  the  principal  case  in  the  following 
terms:   '*  Where  the  indorsee  of  a  note  has  complied  with  the  statute  by  briog- 
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tag  suit  a^iainst  the  principal  at  the  first  term  of  the  court,  the  stataio  is  ful- 
filled. Less  than  this,  we  take  it,  would  not  fulfill  the  st&tote,  unless  suit 
were  brought  at  the  second  term,  and  good  reason  given  for  not  bringing  it 
at  the  first  term.  The  law  in  question  is  not  a  law  of  limitation.  It  is  a 
change  of  the  rule  of  the  conunon  law,  or  rather  of  the  law  merchant,  under 
which  the  liability  of  indorsers  of  negotiable  instruments  is  to  be  fixed.  It 
would  be  just  as  reasonable  to  say  that  the  rule  requiring  notice  of  non-pay- 
ment and  protest,  or  the  rule  giving  three  days  grace  for  tb*^  maturity  of  a 
note,  must  be  regarded  as  statutes  of  limitation,  as  to  hold  that  the  statute 
of  Tex<iS,  which  provides  another  mods  of  fixing  a  liability  upon  certain  par- 
ties to  negotiable  paper,  should  be  held  to  be  a  statute  of  limitationa  passed 
by  the  legislature  of  Texas,  when  the  role  itself  is  a  role  of  the  law  mer^ 
ohant" 


Weathered  v.  Smith. 

[9  Texas,  639.] 

Promissort  Note  Acquired  by  Party  aiteb  It  has  Bsoom  Dim  It 
taken  subject  to  all  the  equities  existing  between  antecedent  partiee. 

Where  Nox-Neootiablb  Note,  Past  Dub,  is  Plaobd  m  Aoknt'b  Hahdb 
FOR  Special  Purpose,  and  he  transfers  the  same^  in  violation  of  his 
trust,  to  a  purchaser  for  value,  the  principal  may  recover  possession  of 
it  in  an  action  against  the  purchaser. 

Votb  Approved  as  Claim  against  Decedent's  Bsttatb  is  invested  with 
the  charter  of  a  quagi  judgment;  yet  such  approval  will  not  destroy  its 
negotiability,  and  when  assigned,  it  would  be  sub jected  to  defenses  in  the 
hands  of  the  assignor.  If  the  latter  had  illegal  possession  of  it^  it  is  sub- 
ject to  recovery  from  his  hands  by  the  true  owner. 

Appeal  from  Walker.  Action  brought  by  F.  M«  Weathered 
against  J.  0.  and  S.  B.  Smith  to  recover  possession  of  a  note. 
The  note  was  signed  bj  George  Qillespie,  unindorsed,  and  upon 
his  death  was  forwarded  to  Alexander  McDonald,  a  resident  of 
Walker  county,  to  be  presented  as  a  claim  against  decedent's 
estate.  The  claim  was  allowed.  McDonald  died.  Sometime 
afterwards  the  note  was  found  in  the  defendants'  hands,  who 
claimed  that  they  had  purchased  for  a  full  valuable  considera- 
tion from  one  S.  D.  C.  Abbott.  There  was  a  judgment  for  the 
defendants,  and  plaintiff  appealed. 

Yoakum  and  Campbell,  for  the  plaintiff. 
J.  O.  and  8,  R.  Smith,  for  the  defendants. 

By  Oourt,  Hemphill,  0.  J.  That  the  holder  of  a  note,  trans- 
ferable by  delivery,  or,  if  payable  to  order,  indorsed  in  blanks 
\B  prima  facie  its  owner,  and  holds  it  on  valuable  consideratioii, 
is  a  principle  too  well  established  to  be  questioned;  and  al« 
though  the  note  may  have  come  into  the  hands  of  a  former 
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holder  bj  dmessy  fraud,  theft,  or  finding,  yet  that  does  not 
defeat  the  right  of  a  present  holder,  bat  only  imposea  npon  him 
the  neoessiiy  of  proving  that  he  holds  bona  fide  and  for  value. 
The  possession  of  the  instrument,  acquired  in  good  faith,  in 
the  usual  course  of  trade,  giyes  property,  whether  the  person 
from  whom  it  was  received  have  title  or  not.  This  doctrine^ 
founded  on  the  necessity  of  securing  the  benefits  accruing  from 
th^  free  circulation  of  commercial  paper,  had  its  origin  in  th# 
ease  of  Miller  t.  Bace^  1  Burr.  452,  in  application  to  bank  notes, 
and  was  subsequently  extended  to  all  negotiable  instruments 
transferable  by  delivery:  S.  C,  1  Smith's  Lead  Cas.  250;  Stoxy 
on  Prom.  Notes,  sees.  191, 196,  197;  Chreeneaux  v.  Wheeler^  6 
Tex.  516. 

This  rule,  in  the  latitude  of  its  operation  in  favor  of  the 
aetual  holder,  is  subject  to  the  important  modifioation  that  the 
instrument  must  have  come  into  his  hands  previously  to  its 
being  due:  Gh.  Bills,  148;  Story  on  Pronu  Notes,  sec.  210; 
otherwise  it  is  taken  subject  to  all  the  equities  between  ante- 
cedent parties.  When  acquired  after  overdue*  it  is  subject  to 
all  the  objections  affecting  it  in  the  hands  of  the  party  who 
first  became  wrongfully  possessed  of  it,  or  by  whom  it  was 
tortiously  transferred:  Ch.  Bills,  157.  And  such  is  the  rule 
in  relation  to  the  note  which  is  the  subject  of  this  contro- 
▼ersy.  It  was  transferred  after  due.  It  is  affected  by  objections 
against  it,  in  the  hands  of  Abbott  or  other  previous  holder; 
and  if  recoverable  from  them,  it  is  likewise  recoverable  from  the 
defendants. 

But  the  defendants  are,  upon  another  ground  also,  excluded 
from  the  oi>eration  of  the  general  rule  in  favor  of  the  actual 
holder.  The  note  had,  previous  to  the  transfer,  been  approved 
by  the  chief  justice  as  a  claim  against  the  estate  of  a  deceased 
person,  and  was  consequently  invested  with  the  character  of  a 
quan  judgment.  This  would  not  destroy  its  negotiabiliiy,  but 
would  subject  it,  when  assigned,  to  defenses  against  it  in  the 
hands  of  the  assignor;  and  if  lost  or  stolen,  or  if  it  have  other* 
wise  come  unlawfully  into  the  possession  of  a  holder,  it  is  sub- 
ject  to  recovery  from  his  hands,  by  the  true  owner,  or  from  the 
hands  of  any  person  with  whom  it  may  be  found. 

There  is  no  evidence  in  this  case  to  prove  in  what  way  Abbott 
became  possessed  of  the  note.  And  if  recoverable  from  him,  it 
was  liable  to  recovery  from  the  defendants.  Judgment  reversed 
md  cause  remanded. 

Beversed  and  remanded. 
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Bom  A  FiDB  HOLDBB  Of  K0T1»  HOW  Fab  PftOZlOnD  AOAIXCT  BQUiroi:  8m 

Bonk  qfAMOe  r.  HaU,  41  Am.  Deo.  72;  Bo9MAt.  Dodge,  Id.  684s  AmwII 
r.  JJodciiidli;  44  I<L  093,  and  notes. 

Tbb  fbihoipal  gabb  was  bxuxd  oir  as  AUiBOEirr  in  PloNtan^  Bmk^ 
▼.  Anbm^  86  Tez.  605. 


Chandleb  V.  FuiiToir. 

VknMtt  OEf  QooDS  Has  Riobt  to  Imtskvjbms  in  aotion  by  »  pornhaser 
from  the  penon  to  whom  they  hsve  been  sold  against  a  forwarding  ner* 
ehant  to  whom  they  haTo  been  shipped  by  the  seller  to  be  forwardsd, 
•ad  who  ref Qses  to  deliver  them  on  demand,  on  the  ground  that  ho  has 
stopped  the  goods  in  transit  for  the  seller,  the  latter  haTing  ratified  his 
aots.  . 

VwKwm  MAT  Stop  Goods  nr  Tbakbitu  nr  Oasb  or  VnrDnfs  IiraoLTiiror» 
where  the  goods  have  been  shipped  on  credit. 

InoLvxiioT  Mbahs  Gbnbral  IvABixiTr  TO  Pat,  erideneed  fay  the  stoppagi^ 
of  payment,  when  the  term  is  nsed  with  reterenee  to  the  right  of  a 
vendor  to  stop  goods  to  Iransftii. 

Bforr  AOB  is  TaABsna  oav  Qvlt  Taxb  Plaob  wbilb  Goods  abb  ov 
YHBiB  Wat;  if  they  arrive  at  their  plaoe  of  nltimate  deBtinfttlon»  and 
come  into  the  possesrion  of  the  Tendee^  there  is  an  end  of  the  TeBdot^ 
lights  over  thsm. 

XBAXsn  IS  Kor  Endbd  so  as  io  Dbkbbkinb  Rxoht  or  Svoppaob  or 
Tbahsitv  where  the  goods  are  in  the  hands  of  oommisdon  merdianti^  to 
whom  they  were  shipped  with  instmctions  to  nse  every  dispatoh  in  for* 
warding  them  to  their  destination. 

Goods  nr  Hahds  or  Aobhis  or  Vbhdbb  abb  Subibot  to  Uiohv  or  Sfor- 
FAOB  nr  TBANBinr  where  they  are  in  his  hands  merely  for  the  pnxpoee 
of  being  forwarded,  and  not  for  the  pupoee  of  safe  oostody  and  disposal 
by  him. 

Whbxhbb  Fihal  Dblxvbrt  DBnouoNiHO  BioBT  or  Sxofpaob  nr  Tbahshu 
HAS  BBBV  EvTBorBD  is  to  be  decided  aooording  to  the  intention  of  the 
partieo  in  each  case  by  examining  whether  they  oontemplated  any  forther 
and  more  abeolnte  redaction  into  possession  on  the  part  of  the  vendee. 

Pabtt  bt  Whom  Biofpagb  in  Transitu  n  ErraoxBD  Nbed  not  Uavb 
Sfboial  Authobitt  from  the  vendor;  this  right  may  be  exeroised  by 
commission  merohants,  to  whom  the  goods  have  been  shipped  by  the 
vendor  to  be  forwarded  to  the  purchaser. 

Vbndbb  mat  Dxfbat  Riobt  or  Stoppaob  nr  Tbanbitit  bt  Salb  of  the 
goods  to  a  bona  fide  purchaser  for  valnable  consideration,  aocompanied 
by  a  transfer  of  the  bill  of  lading;  it  is  not  necessary  that  the  pur- 
chaser be  ignorant  of  the  fact  that  the  goods  have  not  been  paid  for:  if 
he  takes  bona  fide^  without  a  knowledge  of  any  snoh  drsnmstaiMes  as 
wuuld  render  the  bill  of  lading  not  fairly  and  honestly  ssrignaWst  ho  ac- 
quires a  good  title  as  against  the  consignor. 

ftUKINBOI»  iNSffBirOnON  TeNBINO  to   InVXiUBNOB  VbbDIOT  D  QBOmn  B09 

Bbvbbsal.  althon^  the  court  was  satisfied  with  the  verdiot. 
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Tkbtdkb  or  Obaboxb  I>cn  FoKWABDnro  MxBOBJksn  n  XJmsmnmBAMt  In 
aotion  agunst  the  Isfeter  for  rofnsing  to  deUy«r  goodi  without  an  orte 
to  that  effect  irom  the  coongnon. 

ASMISBIOV  OF  PilOPKnTOBSHIF  IN  POBCBASBB  DOIB  VOV  AfFSOT  BlOBT  09 

Stoppaob  in  trantUu,  whether  the  adndasion  is  made  by  the  vendor  or 
hia  agent. 
BwRT  OF  BiopFAOi  IK  Traxsttu  IS  Kov  AaaouTTXLT  Dbfiatid  ST  MOBT- 
OAOS  or  pledge  of  the  gooda  by  the  purohaaer;  for  if  the  mortgage  is 
made  6011a  /Sde,  the  vendor  may  atill  xeanme  hia  intereat  In  them»  anbjeel 
to  the  righta  of  the  mortgagee,  and  will  have  a  right  to  the  leaidQe 
whioh  may  remain  after  aatiafying  the  morftgagee'a  daim. 

John  Nioholbon  of  Bastrop  purchased  a  bill  of  goods  of 
Patrick  &  Oo.  of  New  York,  on  credit.  The  goods  were  shipped 
by  Patrick  to  Fulton  &  Hensley,  commission  merchants  at  Port 
LaTaca,  with  instructions  to  use  every  dispatch  to  forward  them 
to  Nicholson.  They  received  them  and  notified  Nicholson  of 
their  arrivaly  asked  for  orders,  and  wrote  that  they  would  "  hold 
on  to  the  goods  until  he  should  order  them  away/'  Nicholson^ 
being  in  failing  circumstances,  assigned  the  bill  of  lading  a 
month  later  to  Ohandler,  to  secure  an  indebtedness.  It  was 
agreed  between  Nicholson  and  Ohandler  that  the  goods  should 
be  forwarded  to  Chandler's  agent  at  Bastrop,  who  was  to  retain 
ihem  a  certain  time,  and  if  the  indebtedness  was  by  that  tim« 
aeoured  or  paid,  the  goods  were  to  be  returned,  it  not^ 
Ohandler  was  to  have  judgment  for  the  debt,  and  the  goods 
were  to  be  sold  for  its  payment.  Later,  Nicholson  wrote  to 
Ohandler,  informing  him  that  he  might  take  the  goods  and  dis- 
pose of  them  as  he  pleased.  Ohandler  then  demanded  ibm 
goods  of  Fulton  &  Hendey,  and  offered  to  pay  the  charges,  but 
the  latter  refused  to  deliver  the  goods  without  an  order  from 
Patrick  ft  Co.,  and  daiming  that  they,  as  sgents  for  Patrick^ 
had  stopped  the  goods.  Patrick  &  Co.  ratified  their  aets. 
Chandler  then  brought  this  action  against  Fulton  &  Hensley. 
Patrick  &  Co.  intervened,  and  were  allowed  to  defend.  The 
eourt  among  other  instmetions,  charged  the  jury  that  if  they 
believe  that  the  goods  were  transferred  to  Ohandler  in  good 
faith,  and  for  a  valuable  consideration,  Ohandler  having  no 
knowledge  of  Nieholson's  failing  droumstanoes,  and  that  he  had 
not  paid  for  the  goods;  and  if  they  further  beKeve  that  Port 
Lavaea  was  the  ultimate  destination  of  the  goods,  and  that  they 
had  been  placed  in  Fulton  ft  Hensley's  warahooss,  the  right  of 
stoppage  in  irmmkt  was  gone.  Yerdiot  and  judgSMat  for  the 
defendants.    The  plaintiff  appealed. 

ffme$  and  BalUnger,  for  the  appellant. 
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A  N.  and  U.  M.  Potter^  covUra. 

By  Court,  Whxeleb,  J.  It  is  objected  to  the  judgment  thai 
the  court  erred  in  permitting  the  intervention  of  the  persons 
composing  the  firm  of  Patrick  &  Go.  By  their  intervention,  the 
eonsignors  could  not»  it  is  true,  shield  the  defendants,  Fulton 
&  Hensley,  from  responsibility  for  their  own  unauthorized  acts. 
But  the  rights  of  the  consignors  were  in  controversy  between 
the  original  parties  to  the  suit.  It  is  evident  that  its  decisioa 
might  materially  affect  their  rights,  and  perhaps  subject  them 
to  the  necessity  of  further  litigation.  They  were  the  real  party 
in  interest  adversely  to  the  plaintiff;  and  we  think  they  were 
rightly  admitted  to  enable  them  the  more  effectaally  to  assert 
and  maintain  their  right,  and  in  order  that  the  whole  controversy 
might  be  settled  in  one  suit. 

The  defense  rested  on  the  right  of  stoppage  in  iransiiu;  and  the 
principal  question  in  the  case  is  whether  the  right  existed,  and 
was  rightly  exercised  as  between  the  parties.  This  involves  the 
inquiry,  first,  whether  the  goods  had  reached  their  destination, 
and  had  come  into  the  possession  of  the  vendee;  and  if  not, 
secondly,  whether  the  right  of  the  consignors  was  defeated  by 
the  assignment  of  the  bill  of  lading. 

1.  The  law  is  well  settled,  that  where  goods  have  been  shipped 
upon  credit,  the  unpaid  vendor,  in  case  of  the  vendee's  insolv- 
ency, may  stop  them  in  transUu;  that  is,  he  may  countermand 
the  delivery  and  resume  the  possession  of  the  goods  before  their 
arrival  at  the  place  of  destination.  And  it  appears  to  be  con- 
sidered that  the  term  **  insolvency, "  when  used  with  reference  to 
this  branch  of  the  law,  means  a  general  inability  to  pay,  evi- 
denced by  the  stoppage  of  payment:  Abbott  on  Shipping,  5th 
Am.  ed.,  511,  note  a;  Smith's  Mercantile  Law,  501. 

Stoppage  in  transUu^  as  the  term  imports,  can  only  take  place 
while  the  goods  are  on  their  way;  if  they  arrive  at  their  place  of 
ultimate  destination,  and  come  into  the  possession  of  the  vendee, 
there  is  an  end  of  the  vendor's  right  over  them.  And  therefore, 
in  most  of  the  oases  on  this  subject  the  question  has  been, 
whether  the  goods  had  or  had  not  arrived  at  the  termination  of 
their  journey.  **  The  rule  to  be  collected  from  all  the  cases,' '  it 
has  been  said,  '*is,  that  they  are  in  transitu  so  long  as  they  are  in 
the  hands  of  the  carrier  as  Buch,  whether  he  was  or  was  not 
appointed  by  the  consignee;  and  also  so  long  as  they  remain  in 
any  place  of  deposit  connected  with  their  transmission:"  Lieih 
barrow  v.  Mason,  1  Smith's  Lead.  Oas.  415,  note. 
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'^GkK>d8  are  deemed  to  be  tn  tramUti^  not  only  while  tliey  re- 
xnain  in  the  posaeaaion  of  the  carrier,  whether  by  water  or  land, 
and  although  each  carrier  may  haye  been  named  and  appointed 
by  the  consignee,  bat  also  when  they  are  in  any  place  of  deposit 
connected  with  the  transmiasion  and  delivery  of  them,  and  until 
they  arriTC  at  the  actual  or  construotiTe  posaeaaion  of  the  con- 
signee, at  the  place  named  by  the  buyer  to  the  aeller  as  their 
destination: "  Abbott  on  Shipping,  620,  621.  *'  The  ironmiuB  of 
the  goods,  and  conaequently  the  right  of  atoppage»  ia  deter- 
mined by  actual  delivery  to  the  vendee,  or  by  droumatanoea 
which  are  equivalent  to  actual  delivery.  There  are  caaea  in 
which  a  conatructive  delivery  will,  and  othera  in  which  it  will 
not,  deatroy  the  right  The  delivery  to  a  carrier  or  packer,  to 
and  for  the  uae  of  the  vendee,  or  to  a  wharfinger,  ia  a  con« 
stmctive  delivery  to  the  vendee;  but  it  ia  not  aufflcient  to  defeat 
thia  right,  even  though  the  carrier  be  appointed  by  the  vendee. 
It  will  continue  until  the  place  of  delivezy  be,  in  &ct,  the  end 
of  the  journey  of  the  goods,  and  they  have  arrived  to  the  pos- 
aeaaion or  under  the  direction  of  the  vendee  himaelf : "  2  Kent's 
Oom.  648,  644. 

These  are  the  general  principles  which  have  been  deduced  1^ 
eminent  jurists  and  elementary  writers  on  this  branch  of  the 
law  from  adjudged  caaea.  Queationa  of  great  nicety  and  diA- 
eulty  frequently  ariae  in  their  application.  "In  many  of  the 
caaea,''  aaya  Kent,  "  where  the  vendor'a  right  of  atoppsge  in 
Iranmlu  haa  been  defeated,  the  delivery  waa  constructive  only; 
and  there  have  been  much  anbtleiy  and  refinement  on  the  queiH 
tion  aa  to  the  facta  and  ciroumatancea  which  would  amount  to 
a  delivexy  aufflcient  to  take  away  the  right.  The  point  of  in- 
quiry ia,  whether  the  property  ia  to  be  conaidered  aa  atill  in 
transit;  for  if  it  haa  once  fairly  arrived  at  ita  deatination,  ao  as 
to  give  the  actual  exercise  of  dominion  and  ownerahip  over  it, 
the  right  ia  gone.  The  caaea  in  general  on  the  aubject  of  con- 
structive delivery  may  be  reconciled  by  the  distinction  that,  if  a 
delivery  to  a  carrier  or  agent  of  the  vendee  be  for  the  purpoae 
of  conveyance  to  the  vendee,  the  right  of  stoppage  continuea, 
notwithstanding  such  a  conatructive  delivery  to  the  vendee; 
bat  if  the  goods  be  delivered  to  a  carrier  or  agent  for  aafe  cus- 
tody, or  for  disposal  on  the  part  of  the  vendee,  and  the  middle- 
man ia  by  the  agreement  converted  into  a  special  agent  for  the 
buyer,  the  transit  or  passage  of  the  goods  terminatea,  and  with 
it  the  right  of  stoppage:"  2  Kent's  Com.  644,  646. 

The  aame  rule  ia  adopted  aa  the  teat  bj  which  to  determine 
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this  question  by  Lord  Tenterden  in  his  treatise  on  shipping: 
Abbott  on  Shipping,  625.  *'  In  all  these  oases  [of  oonstniotiye 
delivery]/'  he  says,  ''the  question  is,  whether  the  warehoaaeman 
or  wharfinger  be  the  agent  of  the  vendee  to  reoeive  the  goods,  or 
his  agent  to  forward  them.  And  the  iransUus  is  not  determined 
unless  possession  be  taken  by  the  consignee  as  owner:  he  may 
reoeive  the  goods  into  the  warehouse  of  his  agent,  for  a  limited 
purpose,  as  for  the  benefit  of  the  consignor  to  restore  them  to 
him,  and  the  intention  with  which  he  so  receives  them  is  a  ques- 
tion of  fact/' 

Applying  this  test  to  the  present  case,  the  conclusion,  I  think, 
must  be  that  the  transit  of  the  goods  was  not  determined,  and 
that  there  was  not  such  a  delivery  to  the  vendee  as  to  prevent 
the  vendors  from  exercising  the  right  of  stoppage  in  transUu. 
I  have  attentively  examined  the  leading  cases  on  tiiis  point  cited 
and  relied  on  in  the  very  elaborate  and  able  argument  of  conn* 
eel  for  the  appellant,  and  they  do  not  seem  to  me  to  warrant  a 
different  conclusion.  These  goods,  with  others,  were  consigned 
to  the  case  of  Fulton  &  Hensley,  with  instructions  by  the  con- 
signors **  to  use  every  dispatch  in  forwarding  the  goods  to  their 
respectiye  destination/'  They  looked  to  the  yendee,  Nicholson^ 
to  be  reimbursed  the  freight  and  charges,  and  the  letters  ad- 
dressed to  him,  in  which  they  say  the  goods  are  still  in  their 
warehouse,  '*  subject  to  his  orders,''  that  they  had  formerly 
written  to  him  advising  him  of  their  arrival  to  his  address, 
**  and  asking  instructions  what  further  disposition  to  make  of 
them,"  and  adding  that  they  will  '*  hold  on  to  the  goods  "  until 
he  **  orders  them  away,"  were  probably  only  intended  to  advise 
him  of  the  arrival  of  his  goods,  that  tiiey  would  be  forwarded 
upon  payment  of  the  dues,  and  to  quicken  his  diligence  in  mak- 
ing payment  and  taking  them  away;  thus  carrying  out  the  in- 
structions of  the  consignors  to  use  every  dispatch  in  forwarding 
them.  They  undoubtedly  assumed  the  character  of  agents  for 
the  vendee;  but  not  by  any  new  agreement  which  impressed  on 
them  a  new  character  distinct  from  that  of  agents  to  forward 
the  goods  pursuant  to  the  original  contract.  The  eridence,  it 
seems  to  me,  does  not  warrant  the  conclusion  that  th^  were 
not  the  agents  of  the  rendee  to  forward  the  goods,  but  his 
agents  merely  for  safe  custody  and  disposal  by  him*  And  this, 
as  we  have  seen,  is  the  test  by  which  to  ascertain  whether  the 
right  of  stoppage  is  determined. 

The  distinction  is  thus  stated  in  the  treatise  on  shipping 
from  which  I  have  before  quoted:  **  A  case  of  oonstmctive  pos* 
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Bon  bj  {faa  Tttndee  of  goods  remaimng  in  tbe  liAiidB  of  tho 
«airier  is  where  tbe  oarrier  enters  expressly  or  hj  implioation 
into  a  new  agreement,  distinct  from  the  original  eontraet  for 
eamage,  to  hold  the  goods  for  the  consignee  as  his  agent,  not 
for  the  purpose  of  expediting  them  to  the  plaoe  of  the  original 
destination  pnrsoant  to  that  eontraet,  bat  in  a  new  character,  for 
the  purpose  of  custody  on  his  account,  and  subject  to  some  new 
or  further  order  to  be  given  by  him:"  Abbott  on  Shipping, 
821,  625.  I  apprehend  that  no  new  or  further  order,  in  the 
aense  of  the  text  I  hsTe  quoted,  was  by  any  understanding  of 
the  parties,  express  or  implied,  to  be  given  in  this  case. 
The  case,  I  take  it,  was  simply  this:  Nicholson  was  in  default 
in  payment  of  freight  and  chaiges,  and  Fulton  &  Hensley 
did  not  choose  to  forward  on  the  goods  unless  upon  pay* 
ment  and  his  order;  and  hence  they  retained  them.  ^*  If  the 
goods,''  it  has  been  held,  '^have  arrived  at  the  port  of  de- 
fiveiy,  and  are  lodged  in  a  public  warehouse  for  default  of  pay* 
ment  of  the  duties,  they  are  not  deemed  to  have  come  to  the 
possession  of  the  vendee  so  as  to  deprive  the  consignor  of  his 
ni^t:"  2  Kent's  Oom.  676,  note  g.  This  is  not  that  case;  bnl 
ik  is  not  materially  different  in  principle.  If  by  contract  with 
the  vendee,  express  or  implied,  the  relation  in  which  the  de- 
fendants, Fulton  &  Hensley  stood  before,  as  mere  instruments, 
in  the  conveyance  of  the  goods  to  the  appointed  plaoe  of  desti« 
nation,  was  changed,  and  they  became  the  agents  of  the  vendee 
for  a  new  and  diiSsrent  purpose,  it  was  such  a  constructive  pos- 
session  on  the  part  of  the  vendee  as  would  determine  the  right 
of  the  consignonu  And  it  has  been  held  that  such  constructive 
possession  may  exist  even  where  the  goods  are  in  the  hands  of 
intermediate  agents  not  professedly  acting  for  either  pariy,  if  it 
appear  that,  in  poinf  of  fact,  they  held  them  for  the  vendee, 
and  that  the  trandtus  is  regarded  by  the  vendor  or  his  agents  as 
«t  an  end.  The  same  rule,  it  is  said,  will  prevail  where  the 
goods  are  still  in  custody  of  the  carrier  I7  whom  they  have  been 
forwarded,  if  it  distinctly  appear  that  he  has  expressly  or  by 
implioation  agreed  to  hold  them  as  agent  for  the  vendees,  and 
not  on  behalf  of  the  vendors,  for  the  purposes  of  the  ifXMiti' 
tut.  And  this  has  been  held  sufficiently  established  hj  evidence 
^hid:  it  was  the  custom  of  the  carriers  employed,  upon  the  ar- 
rival of  the  goods  at  a  town  near  the  residence  of  Uie  purchaser, 
to  store  them  for  safe  keeping  in  their  warehouse  until  he  sent 
for  and  took  them  away  in  his  carts,  and  that  the  goods,  off 
wUeh  tbe  stoppage  was  in  question,  were  warehoused  under 
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these  eiromnstanceB  at  Uie  time  it  was  elboted.  Bat  these  de- 
eisioiis  appear  to  hare  rested  on  the  groand  that  the  final  ddir- 
«i7  contemplated  hj  the  parlies  had  been  effected,  and  that  the 
goods  had  in  effect  come  to  the  hands  of  the  person  hy  whom 
thqr  had  been  porohased:  lAMwrrowr.  Mdmm,  1  Smith's  Lead. 
Oas.  888,  8  Law  lab.  ed.,  and  cases  dted  in  notes. 

On  the  other  hand,  it  is  clearly  settled  that  though  the  goods 
be  delivered  to  an  agent  of  the  vendee,  or  to  a  person  in  his  em- 
ploy, and  though  placed  on  board  his  ship  or  in  his  warehoose, 
still,  if  this  be  done  bj  the  view  of  forwarding  them  to  the 
Tendee  himself,  and  the  direction  in  which  th^  haye  been  moT- 
ing,  and  are  stQl  to  more,  be  the  result  of  the  original  impnlae 
Impressed  npon  them  at  the  beginning  of  the  iramUuB,  the 
power  of  the  consignor  to  resome  them  into  his  possession  will 
eontinne.  And  all  bailments,  made  in  ponmanoe  of  the  original 
design  of  the  vendor,  where  that  has  been  to  faring  the  goods 
more  absolntelj  to  the  poosocsi>n  of  the  vendee,  axe,  in  fact,  as 
to  the  completion  of  the  Imnftikcs,  bailments  on  the  account  and 
to  the  agents  of  the  vendor;  and  this,  althoagh  made  to  per- 
sons in  the  emplojnient  of  tlie  Tendee:  LiMm'fvm  t.  Mnan^ 
fupra. 

The  case  of  BuMe^  t.  Ftrntm^  15  Wend.  187,  is  an  illns- 
Iration  of  this  doctrine.  A  pariy  residing  at  a  distance  from 
his  correspondent  ordered  a  qnantiigr  of  merchandise,  directing 
it  to  be  forwarded  to  an  intermediate  place.  The  goods  were 
accordingly  forwarded;  and  after  their  arrival  at  the  interme* 
diate  place,  were  delivered  to  a  conunon  carrier,  employed  fay 
the  purchaser,  bat  before  reaching  his  residence,  the  possesaioa 
of  the  goods  was  resumed  by  the  vendor,  on  the  groand  of  the 
insolvency  of  the  porchaser.  And  it  was  held  that  the  goods 
no^  having  arrived  at  the  place  of  theif  final  destination,  the 
itanmiua  was  not  ended,  and  the  vendor  had  i  right  to  stop  and 
detain  them  until  their  price  was  paid.  The  court  adopted  the 
principle  as  stated  by  Bayley,  J. ,  in  Ooaiei  v.  Railton^  6  Bam.  & 
Oreas.  422,  as  "  the  principle  to  be  deduced  from  the  cases," 
that  "  the  transUus  is  not  at  an  end  until  the  goods  have  reached 
the  place  named  by  the  buyer  to  the  seller  as  the  placrt  of  their 
destination/' 

A  new  trial  having  been  awarded  by  this  opinion,  the  case 
came  a  second  time  before  the  supreme  court,  and  the  same  prin« 
eiple  was  again  affirmed:  Buckley  v.  Fumiss^  17  Wend.  604. 

The  conclusion  to  be  drawn  from  the  cases  seems  to  be,  that 
whether  the  final  delivery  has  faeen'  effected,  which  determines 
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tiia  light  of  stoppage  in  irmMilu,  is  to  be  deeided  eoeordiiig  to 
Uie  intention  of  the  parties  in  eaoh  ease,  by  examining  whether 
th^  oontemphited  any  further  and  more  abaolate  rednotion  into 
possession  on  the  part  of  the  Tendee.  "VHth  what  intention  the 
goods  were  deliTered  to  an  agent  of  the  yendee,  or  any  bail- 
ment of  the  goods  was  made,  is  of  eonrae  a  qnestion  of  fact,  to 
be  dedded  by  the  jnzy:  AtidU^  T.  Aniias,  17  Wend.  604;  Ab^ 
bott  on  Shipping,  625. 

It  is  not  neoessaiy  to  a  Tslid  stoppage  in  Ifonsite  that  the 
partj  by  whom  it  is  eiBwied  should  hsTS  reoeiTed  a  speoial  an- 
ihoiity  to  that  eflbot  The  anthority  of  a  general  agent  is  sof* 
fident:  WMUhmd  t.  Andermm,  9  Hee.  &  W.  618.  And  it  has 
been  held  that  where  the  oiroomstanoes  are  sneh  as  to  give  a 
Ugal  right,  a  stranger  may  exereise  it,  provided  a  sabseqoent 
mtififlation  be  given:  BeU  v.  Jfost,  6  Whart  189.  Bnt  in 
WkiUihead  r.  Aniermm,  above  dted,  the  latter  point  was 
doabted.  The  agency  of  Folton  &  Hensley,  oonf erred  on  them 
by  the  consignors  in  this  esse,  was  doabtlsss  sofkient  to  ««• 
thociae  them  to  set  in  behalf  of  the  latter.  We  oondnde,  thevs- 
fore,  that  the  nght  of  stoppage  in  iramtin  existed,  and  was 
Qghtly  exeroised  as  between  the  vendor  and  vendee;  or  that  the 
•videnee  was  snbh  as  to  aathorize  the  jnzy  so  to  find. 

S.  It  remsins  to  inqnirs  whether  the  right  of  the  eonsignocs 
was  defeated  by  the  assignment  to  the  plaintiff  of  the  bOl  of 
lading.  A  general  assignment  for  the  benefit  of  creditors,  or  a 
aeisore  by  an  exeoution  oreditor,  or  nnder  process  of  foreigii 
attachment  against  the  consignee,  will  not  affect  the  right  of 
the  consignor.  The  fact  of  the  assignment  for  the  benefit  of 
creditors  is,  of  itself,  notice  to  the  assignee  of  the  insolvency 
of  the  consigneCt  and  of  the  consequent  liability  of  the  goods 
to  seisnre  by  the  consignor:  LioUMrrow  v.  Mamm,  1  Smith's 
Iiead.  Oas.  888,  notes;  SuoUey  v.  FumUs,  15  Wend.  137;  a 
O.,  17  Id.  504;  Nayhr  v.  Dennis,  8  Pick.  198  [19  Am.  Dec 
819].  Nor  will  a  sale  for  a  valuable  consideration,  nnacoompa* 
nied  by  a  transfer  of  the  bill  of  lading,  although  quite  suB- 
cient  to  pass  the  property  in  tlie  goods,  affect  the  power  of  the 
consignor  to  stop  them  in  Irantitu;  the  absence  of  the  bill  of 
lading  being  considered  as  constructive  notice  that  the  con* 
signee  has  not  paid  for  the  goods,  and  that  the  consignor  has 
not  waived  his  right  of  resuming  his  lien  for  the  purchase 
money:  Lidbborroiov.  MoMon,  supra;  Stanton  v.  JSSs^ar,  16  Pick. 
478;  Oardner  v.  Howland,  2  Id.  899;  Ilsley  v.  StvUm,  9  Mass. 
86  [6  Am.  Dec  29];  Craven  v.  Byder,  6  Taunt.  488. 
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Bat  it  IB  well  settled  that  the  right  to  stop  in  irantUu  may  be 
defeated  by  the  vendee,  by  negotiating  the  bill  of  lading  with  w 
bona  fide  indorsee.  This  was  the  taming  point  of  the  leading 
ease  of  Liokbarraw  r.  Mason,  supra,  than  which,  says  Kent, 
there  is  no  case  on  mercantile  law  which  has  afforded  a  greater 
display  of  aonte  investigation.  And  he  adds:  *'  It  seems  now  to 
be  considered  as  the  law  of  Westminster  Hall,  that  if  a  bill  of 
lading  be  assigned  bona  fide  and  for  a  valuable  consideration  ii 
is  a  transfer  of  the  property;  and  in  the  case  of  the  consignee,  if 
it  be  made  without  notice  of  the  insolvency  of  the  consignee, 
the  property  is  absolutely  vested  in  the  assignee  of  the  consignee, 
and  the  consignor  has  in  that  case  lost  his  right  to  stop.  It  is 
likewise  considered  to  be  the  law  in  this  country  that  the  deliv« 
szy  of  the  bill  of  lading  transfers  the  property  to  the  consignee; 
/snd  it  seems  to  be  conceded  that  the  assignment  of  it  by  the 
■consignee,  by  way  of  sale  or  mortgage,  wiU  pass  the  property, 
though  no  actual  delivery  of  the  goods  be  made,  provided  they 
were  then  at  sea.  The  rule  is  founded  on  sound  principles  of 
mercantile  policy,  and  is  necessary  to  render  the  consignee  safe 
in  the  acceptance  of  the  drafts  of  his  correspondent  abroad,  and 
to  afford  him  the  means  of  prompt  reimbursement  or  indemnity:'* 
2  Kent's  Oom.  648,  549;  Abbott  on  Shipping,  6th  Am.  ed.,  638, 
note. 

While,  therefore,  the  goods  remain  unpaid  for  and  the  iron' 
fihcs  continues,  the  right  of  the  vendor  to  stop  them,  upon  the 
occurrence  of  insolvency  in  the  vendee,  may  be  defeated  by  a 
bona  fide  sale  or  mortgage  of  the  goods  for  a  valuable  considera- 
tion, accompanied  with  a  transfer  of  the  bill  of  lading.  All 
these  requisites,  however,  must  concur:  2  Kent's  Oom.  648, 649; 
Abbott  on  Shipping,  6th  Am.  ed.,  638,  note;  Stanton  v.  Eager, 
16  Pick.  d73.  And  it  is  not  to  be  understood  that  in  all  oases  a 
sale  by  the  consignee,  accompanied  by  an  assignment  of  the 
bill  of  lading,  even  for  a  valuable  consideration,  will  defeat  the 
right  of  the  consignor  to  stop  the  goods. 

*'  If  the  assignee  of  the  bill  of  lading  has  notice  of  such  eir« 
enmstances  as  render  the  bill  of  lading  not  fairly  and  honestly 
assignable,  the  right  of  stoppage,  as  against  the  assignee,  is  not 
gone;  and  any  collusion  or  fraud  between  the  consignee  and  his 
assignee  will,  of  course,  enable  the  consignor  to  assert  his  right. 
But  the  mere  fact  that  the  assignee  has  notice  that  the  consignor 
is  not  paid  does  not  seem  to  be,  of  itself,  absolutely  suiBcient  to 
vender  the  assignment  defeasible  by  the  stoppage  of  the  cargo 
In  transit,  if  the  case  be  otherwise  dear  of  all  oireamstanoes  of 


1863.3  Ohamdleb  12.  Fulton.  197 

fnrad;  Uumgh  if  Uie  aangnee  be  aware  {hat  the  oonsignee  is 
unable  to  pay,  then  the  assignment  will  be  deemed  f randnlent 
D8  against  the  rights  of  the  consignor:"  2  Kent's  Oom.  560. 

"  ThoTaliditj  of  the  assignment  is  not  confined  to  those  oases 
in  which  the  assignee  has  no  notice  that  the  goods  haye  not 
been  actually  paid  for  in  money.  If  the  assignee  takes  an  as- 
signment bona  JIdef  without  notice  of  any  sooh  olroomstances  as 
would  render  the  bill  of  lading  not  fidrly  and  honestly  assign* 
able,  he  acquires  a  good  title  against  the  consignor.  Gk>ods  are 
seldom  actually  paid  for  in  money  at  the  tima  of  their  shipment; 
in  general,  a  Ull  of  exchange  is  drawn  for  the  price;  if  a  per- 
•on,  knowing  that  such  is  the  transaction,  and  that  the  bill  d 
exchange  has  been  accepted,  takes  an  assignment  of  the  bill 
of  lading  fairly  and  honestly,  for  a  TaluaUe  consideration,  be- 
fors  the  money  becomes  payable,  without  any  reason  to  know 
or  apprehend  that  the  consignee  is  likely  to  fail  and  not  pay  the 
money  in  due  course,  the  consignor  cannot  prerent  thedeliTery 
ol  the  goods.  This  has  been  solemnly  decided  in  the  court 
of  king^s  bench.  But  if  a  person  assist  in  contravening  the 
aetaal  terms  of  the  sale  on  the  part  of  the  conaignor,  or  his  rea- 
sonable expectations  arising  out  of  them,  or  his  rights  connected 
{herewith;  if,  for  instance,  he  knows  that  the  consignee  is  in 
inaoltent  ciroumstanoes,  that  no  bill  has  been  accepted  for  the 
price,  or  that  being  accq»ted  it  is  not  likely  to  be  paid,  he  will 
stand  in  the  same  situation  with  the  consignee,  and  his  intei^ 
position  under  such  eiroumstances,  being  in  frnud  of  this  right 
of  tilie  consignor,  will  not  be  aTailaUe  to  defeat  it:"  Abbott  on 
Shipping,  640. 

These  references  will  suAce  to  show  under  what  droumstances 
an  assignment  of  the  bill  of  lading,  by  way  of  sale  or  mortgage 
of  ihe  goods,  wiU  defeat  the  right  of  stoppage  in  (ramiiu.  tt 
will  haTC  been  seen  that  it  is  not  absolutely  necessary  to  ||m 
wlidity  of  the  assignment  that  the  assignee  should  be  ignoliint 
that  the  goods  haye  not  been  paid  for.  If  he  takes  the  ptaign- 
ment  bona  ftde^  without  a  knowledge  of  any  such  cirounifttancea 
as  would  render  the  bill  of  lading  not  fairly  and  honestly  aa« 
signable,  he  acquires  a  good  title  as  against  the  consigiior.  But 
if,  on  the  other  hand,  he  takes  the  assignment  under  such  oir* 
ramstancesy  or  with  notice  of  such  facts  as  afford  him  reason- 
able grounds  of  belief  that  the  vendee  could  not  fairly  and 
honestly  make  to  him  the  assignment,  he  will  be  in  no  bettef 
condition  than  his  assignor.  It  will  be  no  answer  to  the  asser- 
tion of  right  by  the  consignor  that  the  assignee  of  his  vendee 
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did  not  ftetoalllj  intend  the  oommiMion  of  a  fnrad;  1m  musk  aol 
ksTe  had  ittMon  to  know  or  appveliend  thai  the  oonaignea  will 
datrand  the  ooniignor  of  the  prioe  of  the  goods  I17  making  ttie 
aesignment.  Whether  he  had  snbh  knowledge  is  of  cootm  a 
qneetion  of  fact. 

In  the  present  osae,  the  evidenee  fall/  establishes  the  insdlT* 
enqr  of  Mieholson;  and  it  oan  not,  I  think,  be  doubted  that  il 
was  qnite  sofflcdent  to  wanant  the  jniy  in  drawing  the  eoneh^ 
sion  that  his  inability  to  pay  for  the  goods  was  known  to 
Chandler  at  the  time  of  the  assignment.  On  the  fbets  in  evi* 
denoe,  I  see  no  rosson  to  be  dissatlsfled  with  the  Terdiet,  and 
should  be  of  opinion  that  the  judgment  ought  to  be  afbmed 
had  there  been  no  misdixeetion  of  the  oourt  bj  whioh  the  juij 
may  haTO  been  influenced  in  their  finding.  But  the  first  in* 
struotion  giren  bj  the  oourt  plsinly  implies,  not  only  that  the 
assignment  must  have  been  bona  Jlde^  but  that  the  goods  musk 
also  haTS  readied  their  ultimate  destination,  and  that  both  must 
haTe  conourred  in  order  to  defeat  the  right  of  stoppage  in 
Iransttu.  This  would  be  in  eifeot  to  dmy  that  the  Tendor^s 
light  to  resume  the  possession  of  the  goods  may  be  defeated  by 
an  assignment  to  a  banaflde  assignee,  before  the  goods  ha^e 
reached  their  place  of  destination.  This,  probably,  was  not 
what  the  oourt  intended.  But  the  form  of  the  instruction  was 
such  as  that  the  jury  might  well  infer,  and  probably  ^ould 
infer,  that  unless  the  irangiiua  was  at  an  end,  the  plaintiff^ 
though  an  assignee  in  good  faith  and  for  a  TaluaUe  considera* 
tion,  could  not  recoTcr,  Had  the  court  elsewhere  repelled  such 
an  inference,  by  instructing  the  juxy  that  the  right  of  the  rend* 
ors  to  resume  the  possession  of  the  goods  might  be  defeated 
before  they  reached  their  place  of  destination,  by  negotiating 
the  bill  of  lading  with  a  bona  JIde  indorsee,  it  would  have  ob- 
viated the  objection  to  the  instruction  in  question.  But  no 
such  instruction  was  given.  In  no  one  of  the  instructions  wen 
the  juxy  informed  that  such  assignment  and  negotiation  of  tho 
bill  of  lading  would  defeat  the  vendor's  right.  This  idea  is 
nowhere  distincUy  presented,  that  the  vendor's  right  may  be 
divested  by  such  assignment  before  the  IrangUuB  is  ended. 

The  court,  in  the  instruction  in  question,  enumerated  tha 
circumstances  which  would  defeat  the  right  in  such  form  and 
connection  as  to  leave  the  inference  fairly  deducible  that  unless 
those  ciroumstances  all  concurred  it  would  not  be  defeated. 
This,  it  is  conceived,  was  error;  and  as  it  may  have  infiuenced 
the  finding  of  the  juiy,  it  will  require  a  reversal  of  the  judgment. 
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We  out  not  mj  tibat  bat  for  the  iattmetion  the  jiuy  might  not 
!»▼«  found  othanriM  opon  the  quevtioiis  of  fMt»  whioh  it  ms 
fhdr  pronneo  to  dadda,  midar  the  ianiaa  and  e?idanoa  in  the 


Uwaa  objaetad  that  tha  phintiiT  didnotmakaa  fonnal  tandar 
otdvaawhanhadamandadthagooda.  Thiahawaaasaoaadfioaa 
doi«g  Igr  tha  paramptoiy  rafuaal  of  Um  daf andanta  to  daliTar 
tham  without  an  oidar  to  that  aflbot  froiin  tha  aonaignon.  Aftar 
aooh  fafnaal,  it  ia  to  ba  aoppoaad  that  a  tandar  woold  hafa  baan 
whbUljnnaTaiUng,  and  it  waa  not  naoaaiaxy. 

Tha  aathofitiaa  eitad  by  oonnaal  for  tha  appellant,  tor  the 
porpoae  of  ahowing  that  the  defendanta,  Fulton  ft  Handej» 
lumng  admitted  the  propEietorabip  of  Nioholflon»  oonld  not 
aiterwaidadiapatait,  are  not  applicable  to  a  oaae  like  the  praaant, 
Vie  propertj  in  the  gooda  nnqnaationably  waa  in  mohohont 
and  the  admiasion  of  that  faot  by  the  oonaignors  or  their  agenta 
aonld  not  affsat  their  right  of  atoppaga  in  iranmiu.  That  right 
doaa  not  rest  npon  the  gioond  of  a  raaeJBaion  of  tha  oontraet. 
Ita  ezeioiaa  doea  not  raMind  tha  contraot  of  aale,  or  di^aat  the 
title  of  the  Tandee.  It  mardy  plaaea  the  oonsignor  in  the  pod- 
tkm  in  whioh  he  waa  before  the  iranmiuM  began,  and  enablea  him 
to  enforce  the  right  of  lien,  whieh  ariaea  in  arery  Tender,  on  the 
non-payment  of  the  pmohaae  money,  and  oontinnea  until  the 
gooda  eome,  with  his  eonsant,  to  the  aetoal  poMeoeion  of  the 
Tandee,  or  hie  agenta.  It  is  a  right  beaiowed  upon  the  Tender 
in  ihia  ease,  to  preTent  the  injuatioe  whieh  would  be  done  him, 
if  in  eonaequenoe  of  tha  Tendee'a  insolTanoy,  while  the  price  of 
the  gooda  waa  yet  unpaid,  they  were  to  be  seiaed  upon  in  aatia* 
faction  of  hia  liaUlitieap  and  thua  the  gooda  of  one  man  were  to 
bediapoaadof  in  payment  of  thedebtaof  anothen  SEant^aOom. 
Ml,  642;  Zicdterniia  T.  Jfa0cm»  1  Smith'a  Lead.  Oaa.  887;  Abbott 
on  Shipping,  616. 

The  caiea  dted  turned,  not  on  the  right  of  atoppaga  in  iran* 
atttt,  but  on  the  elfeot  of  admiariona  made  by  one  pariy,inwhidi 
othera  hare  confided,  and  on  which  th^  haTC  acted,  and  whidi, 
eonaaquently,  are  binding  on  the  party  making  them.  The  de* 
fendanta  were  not  precluded  by  any  act  or  omiadon  of  thdra,  in 
thia  caae,  from  aaaerting  the  conaignor'a  right. 

There  ia  another  prindple  applicable  to  thia  caae,  to  which, 
aa  the  caae  will  be  remanded,  it  may  be  proper  to  adTert.  That 
ia,  that  where  the  tranaf er  of  the  bill  of  lading  ii  1^  way  of 
aortgaga  or  pledge,  aa  in  thia  caae,  the  right  to  atop  tha  gooda 
la  not  abaolutely  defeated,  aa  it  ia  in  tha  caae  of  a  aale  by  the 
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eozudgnee;  forif  the  mortigage  should  be  held  to  have  been  made 
bonajide,  the  Tendor  may  still  xesome  his  inteiest  in  fhem,  sab- 
jeot  to  the  lights  of  the  mortgagee,  and  will  ha^e  a  right  to  the 
feddae  which  may  remain  after  satisfying  the  mortgagee's  daim: 
lAdBboTtow  T«  JKasofiy  tupn^ 

The  judgment  is  remsedt  and  the  cause  vemanded  for  a  new 
bial. 

Betersed  and  remanded. 

ISTsavssTKiir.— This  sabjaol  i»  diieinsri  hi  the  note  to  Brwm  r.  Stmi,  16 
ABLDto«17g;  m9  9honompmmr.Ohm»eau^lMld.2Mi  WaXker  t.  Ihmbmr^ 
Id.  248;  Olamagetm  t.  JMb^  16  Id.  18B;  Shoomb  t.  BnedUm^  88  Id.  185. 

Sxomoa  nr  TaAHsnv,  Bum  or,  axd  wmnr  TsaiinriinDi  86s  ArmM 
T.  JMoM,  80  Abu  Dae.  78^  sad  aotei  Samgtt  r.  Jodk^  40  Id.  7881  sad 


HsRUHi  AsmaViBDios  Rmbtlt  Fouhd  loa  Baaoonoiis  iBwauupoisst 
.  B—  Itaifm  T.  Sktfh&r^  80  An.  Dso.  8881  Fsdb  t.  Xosd;  48  Id.  888;  OmMt. 
OhMI  44  Id.  783^  end  note)  amuCfUMa  ▼•  2W<»  42  Id.  888.  Ths  priodpsl 
sssa  was  died  to  tiis  point  thai  sasRODSoBslastniotioa  on  a  msterial  pedal 
wUoh  nsy  have  inflamsd  the  Joiy  sntilln  tlM  appaOsBlto  liafe  ths  Jsdf- 
bmbI  rafwsed,  in  Smigik  t.  BIB,  47  Tex.  188. 

Tmnmm,  Nsu— un»  VAurarr,  Ann  Bftaof  ovi  8m  Jfaeoa  t.  BmUj  48 
Am.  Dm.  840}  anM  t.  £«ltfly.  Id.  8O81  Abf»  t.  fWtO^  Id.808|  BUtas  t. 
Bmm,  Id.  148)  4kshi  t.  BaUid^  Id.  848}  Jfsmy  t.  IRMBqf^  47  Id.  8841 
Oimumkdmm%  r.  ITood;  40  Id.  6^;  Wt^fmm  t.  INdhqf,  Id.  487|  LnettlU  t. 
fbwuMj;  Id.  788}  MBknm  t.  (TiinwH  Id.  88}  Wcdhbm  t.  AtoSi  80  Id.  887» 
Cok  ▼.  JfoMk  Id.  817;  SnHek  r.  Mukmi,  81  Id*  840;  WUmm  r.  JUtOt,  U. 
807}  Jf«2r«8T.  Coll  Id.  188}  Dcttekm  t.  ffMidsy.  88  Id.  777}  .Cofliiioorf  t. 
JOfcMl  88  Id.  488}  Mght  t.  AxXI;  84  Id.  888}  OkiMMrilT.  rateib  88  Id. 
9mBki»mr.Skan,ld.4UtiMMamigkr.acttl,§$J^ 


Wbight  v.  Hays 

Of  Wnra  nr  OnaioiiiiT  Faopmar  ov  AaAJOWMifivf  ar  ffussiaa 


Qv  AsAMDomcniT  ar  HosBAxn  Wdb  mat  Onrmr  Bauffr  whkh  dM  has 

soqnired  dnzing  his  shsndoninwit. 
OsMKiiAHaB  wixB  8B4V0TOBr  FoBiiAUXUi  PasMQUHD  ov  OowsrAaoft 

ar  Wm  n  UnaasasAaT  whois  tho  wif •  hM  bom  sbsadooed  bf  ths 

hvsbftnd. 

Tbispabs  brought  I7  John  D.  Wright  and  Maigaiet  T.  Wright^ 
his  wife»  against  P.  N.  Hays,  a  son  of  Margaret,  to  try  title  tcy 
a  piece  of  landconveyed  by  Margaret  to  P.  N.  Hays  on  a  con- 
sideration of  loTC  and  affiBction.  The  opinion  states  the 
Verdict  and  judgment  for  defendant    Plaintiffs  excepted. 
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J.  N.  JIBUhtU,  for  the  appellaiita. 
A.  8,  Oumdnghamf  eanira. 

"Bf  Oonri,  Hnomu,  0.  J.  The  oolj  qwetton  in  fUe  oraie 
ie  ae  to  the  eompeteiiej  of  the  wife  of  the  appeUant  to  make  the 
deed  of  gift  to  the  laiid  in  eonUo?eiejr>  She  had  been  aban- 
doned for  more  than  fiTe  yean  preWonaly  by  her  hnsband,  who 
had  eooght  an  aiylnm  on  the  Bio  Qxande,  under  the  protection 
and  jnriediotion  da  fiuio  of  the  enemy.  I>aring  that  period 
ahe  remained  without  aid  or  aanatanoe  ftom  him,  burdened 
with  the  ehazge  of  taking  oere  of  herself  and  family— manag* 
lag  the  busineeB  herself,  and  bringing  suits  in  her  own  namot 
ete.  There  was  eridenoe  that  she  had  a  huge  stoek  of  cattle^ 
and  that  she  was  never  in  want;  but  there  was  no  proof  as  to 
.the  time  at  wUeh  these  cattle  were  acquired— whether  after  the 
•knaifaaad's  retreat  to  the  Bio  €hnnde  or  before— or  whether  tbqr 
were  common  property  or  the  property  of  the  husband  or  of  the 
wife.  There  was  endence,  also,  that  she  had  a  power  of  attor- 
nqr  fkom  her  huaband  to  sell  all  his  lands.  It  was  said,  also^ 
that  she  had  irisited  her  husband  on  the  Bio  Grande;  but  there 
was  no  proof  thathe  had  supplied  her  with  any  funds.  The  title 
to  the  properly,  of  wlueh  the  laaids  embsaced  in  the  deed  of  gift 
fanned  a  part»  was  made  to  the  wife  in  her  own  name  in  1888» 
about  two  years  after  the  absenoe  of  the  husband,  and  nearly 
lour  years  prefiousto  his  return — ^the  title  reciting  that  the  pur- 
chase money  was  paid  fay  the  wife. 

Did  the  wife,  under  such  circumstances,  hate  the  power  of 
disposing  of  suehproperlyasif  she  had  been  a^bsie  sob/  The 
wife,  by  maniage,  is  placed  under  many  disabilities.  She  is 
divested  of  the  power  of  free  disposition  of  her  own  property, 
unless  joined  in  the  couTqranoe  by  her  husband,  and  acknowl- 
edged  before  an  cflloer  that  it  was  made  with  her  consent.  Her 
separate  property  is  under  lus  management;  and  he  alone  has 
the  power  to  dispose  of  the  common  stock  of  gains.  And  gen* 
erally,  she  has  no  power  to  contract  or  be  bound  by  contracts, 
unless  as  the  agent  or  through  the  assent  of  the  husband — con- 
tracts for  necessaries  for  herself  and  children  and  the  benefit  of 
her  separate  property  excepted.  She  can  not  sue  for  her  own 
effects,  unless  joined  with  her  husband;  or,  on  his  failure,  under 
the  authority  of  the  court.  The  husband  has  many  and  im- 
portant rights  oTcr  the  person  and  property  of  the  wife.  He 
manages  her  property,  with  its  incidental  rights  and  adyantages. 
He,  exdusiTely,  can  dispose,  daring  coverture,  of  the  common 
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•took  of  gains.  And  be  is  sabjeot  to  the  ooaMpondiiig 
sibililgr  of  sopporting  (lis  wife  sod  hadfyt  and  of  dafnjiiKg  Hba 
tjtmrgm  incidsBt  tomstriinoayt  This  msirisge  bsiag  oontnoM 
imdsr  the  lews  of  Bpein,  sad  those  lews  opemtiiig  dniiag  the 
giesler  portfam  of  the  sbsenoeof  the  hnsbsad,  it  msy  be  propsr 
to  state  the  inddents  of  marriage,  as  albotiiig  pxoperigr,  mder 
thoee  lews.  By  them  the  husband  had  the  free  diqmsition  (if 
not  made  in  fiaad  of  the  wife)  of  all  the  eommnniiy  tinipesljf; 
end  the  pioeeeds  of  the  sepaiate  propertr  of  both  the  wifb  and 
of  the  bnsband  fell  into  and  beeame  e  portion  of  the  eommon 
property.  The  bnaband  was  liaUe  for  all  the  matrimonial  en- 
penses;  and  he  oonld  objeet  to  sales  by  the  wifb  of  her  sepik 
«(e  property,  on  the  gioiind  that  the  eommon  stoek  might  be 
diminished  and  his  ability  to  sapport  the  family  and  defray  the 
matrimonial  expenses  be  thereby  impaired.  His  assent  was^ 
therefore,  necessary  to  the  validily  of  audi  diqiositions  on  flw 
part  of  the  wife. 

It  appears,  then,  that  the  rights  and  duties  of  the  bnsband 
sre  redprooal.  If  he  be  Tested  with  high  powers,  he  is  sabged 
to  corresponding  daties.  As  the  land  in  question  may  be  taken 
(at  least  for  this  inqniry)  as  a  portion  of  the  eommnniiy  acqni< 
sitions,  our  attention  will  be  directed  to  the  rights  and  obliga- 
tions of  the  husband  and  wife  in  reference  to  snob  property. 
Their  rights  of  property  in  the  efTeots  of  the  eommnnity  are 
perfectly  equivalent  to  each  other.  The  diiliBrence  is  this,  thsi 
during  corerture  her  rights  are  passiTe;  his  are  aetive.  He  hss 
the  free  administration  and  disposition  (if  untsinted  by  frand 
against  the  wife)  of  such  properly;  and  he  is  subject  to  the  cor- 
responding duty  of  maintaining  his  wife  and  family,  and  detr^r- 
ing  out  of  this  property  the  debts  contracted  during  manage^ 
t3b  long  as  he  discharges  his  duty  as  a  bnsband,  bis  siqMrioe 
tights  remain  unquestionably  in  fall  vigor.  But  when  he  abai^ 
dons  the  administration  of  the  common  property,  dseerta  his 
wife  and  country;  when  he  ceases  the  discharge  of  his  duties, 
and  contributes  in  no  mode  to  the  support  of  bis  wife  and 
family;  reducing  the  wife  to  the  necessity  of  providing  for  them, 
and  of  taking  care  of  the  common  property,  or  otherwise  sufSsr- 
ing  it  to  go  to  waste;  and  when  this  absence  is  prolonged  sev- 
eral years— do  not  his  rights  over  the  effects  of  the  community, 
from  the  natore  of  things,  cease  f  and  are  not  the  passive  ri^its 
of  the  wife  quickened  into  vigorous  activity  f 

She  is  necessarily  compelled  to  assume  the  position  of  the 
husband;  to  discharge  his  duties  and  incur  his  reqponsibilitiesii 
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•ttd  liar  pofwier  dioiild  oonwpond  to  Um  pcMitlon  wbioh,  bj  ih« 
dafraU  of  flio  hwlMiid,  dio  is  ttm  oompollod  to  mmum;  and 
mpftriwXtj  aboold  the  oontRdlinff  powor  of  the  hnsbiiid  of«r  tho 
goodfl  of  tho  oomwiniiUy  bo  tnuMfsnod  to  tfao  wift*  Hor  ii|pit 
fai  that  tnupgrlj  is  oqiial  to  that  of  tho  bnsbsiid.  Dnriag  his 
ptosonoa  bo  bss  tho  admiiiistfalion,  salqoot  to  tho  tmsts  snouin- 
bsnt  opon  tfao  nwipoitj.  lUs  light  of  ooatral  most  aoosssiiillf 
osooo  wImso  bo  osa  sad  will  no  loagor  ozoroiso  it;  sad  tho  wifo, 
tho  o4h«r  joiat  owaor,  must  bs  Tsstsd  witb  tbo  satbocity,  or  it 
osa  aot  oiist  sajwfasrti  Tho  lifl^t  of  tbo  basbsad  aadsr  oar 
laws  in  tbo  gsasnoisl  pioportar,  sad  ia  tho  piooosds  of  thowifo's 
labor,  oars,  aad  dSigSBOO,  as.s  porttoa  of  tbst  proportgr,  dHBus 
■HitssisUj  from  bis  rigbt  st  ooiDmon  law  ia  tho  ponoasl  prop- 
orlj  of  tho  wifs,  sad  to  tho  fniits  of  bar  ponoasl  labor  sad  ia« 
dastiy.  Uadsr  tbs  ooamioa  law,  thoss  bsooaio  ozolasifoly  bis 
own  proportj^— sabjaot  to  bis  dispositioB  st  plsssors. 

Bot  tfao  zigor  of  tbst  Isw,  sdTono  ss  it  is  to  tbo  rights  of 
properij  ia  tbo  wif o,  bss  beoo  gfostlj  rslsxod  to  moot,  amoag 
other  ozigoaoiss,  soob  s  oao  ss  is  pressatod  bj  tho  oiroaaH 
sisaees  of  this  osso.  Tho  goaorsl  role  st  ooouaoa  law  aow  is, 
that  whore  a  basbsad  sboolately  deserts  bis  wife,  or  losses  the 
state  without  anj  iateatioa  of  retoming,  or  beeomes  the  sabjeot 
of  a  foreiga  slate,  or  is  eipOUer  moHmmt  bis  wife  is  regsrded  ss 
%f&mB  SOI0;  sod  Biay  hold  property  bj  deed,  aiake  ooatrsota, 
aad  sao  sad  be  soed  apoa  them:  Wheatoa's  Selwja,  tit.  Bsroa 
k  FoBie;  Oregar^  r.  Paul^  16  Uses.  81;  SianrM  t.  Wytm,  17 
Serg.  ft  B.  180.  ICaoy  other  oases  aiight  be  oited;  bat  these 
will  bo  snffloieat,  ss  ia  them  the  dootrines  are  folly  iUnstmtsd 
sad  sapported  hj  both  rosomiing  sad  suthoiitj.  Tbs  farosd 
priaoiple  is  sasertod  ia  the  esse  from  Bergesat  &  Bawle  that 
the  dusflitiioii  of  the  hasbsad  sad  the  onsastioa  of  Us  woatsd 
duties  Test  s  aepsrate  property  ia  the  wife  ia  the  soqaisitioas 
aisdo  dariog  bis  desartioa.  The  aiiaeraUe  ooaditba  of  wives 
whose  basbaads  baToreaooaoed  their  sooiety  aad  oooatiy,  if  tho 
disability  of  ouf  erture  ahoold  be  applied  tothemdariag  theooa* 
tiaaaaoe  of  soob  desartioa,  is  gzapbiosUy  depioted  ia  the  esse 
from  Msaaaebaaetts.  If  that  were  the  ease,  asy  the  coart,''tb^ 
eoold  obtsia  ao  oredit  oa  sooooat  of  their  basbsada;  for  ao 
prooess  eoold  resbh  him;  sad  tliej  ooold  aot  reoorer  for  a  tres« 
psss  apoa  their  peraoas  or  property,  or  for  the  labor  of  their 
baads.  Th^  would  be  left  thea  wretobed  depeadeats  apoa 
ebsrity,  or  drivea  to  the  ooouniaaioa  of  oiiakes  to  obtsia  a  prsi 
esrious  aapporL'* 
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Under  the  rolee  at  oommon  law  there,  the  jnopertj  aoqnired. 
In  this  case,  hj  the  wife  during  the  abaenoe  of  her  husband 
wonld  be  separate  property. 

But  it  is  contended  bj  the  appellant  that  though  it  were 
separate  property,  yet  the  wife,  under  the  statute,  eould  not 
alienate  land,  unless  in  the  mode  pointed  out  by  the  statute* 
and  the  case  relied  on,  Rhisa  t.  Bkenner^  1  Pet.  108,  gi^es  some 
countenance  to  the  position. 

But  the  position  seems  to  me  to  be  positiyely  repugnant  to 
the  whole  doctrine  in  relation  to  the  rights  in  case  of  desertioa 
or  absence  by  the  husband,  or  his  abjuration  of  the  countiy,  etc. 
The  default  of  the  husband  and  the  neoessify  of  the  wife's  situa* 
tion  require,  and  the  law  authorises,  her  to  assume  his  position, 
for  the  care  of  herself,  her  family,  and  property,  and  Tsst  her 
with  the  capacity  of  9k  feme  Me.  His  desertion  and  absence  are 
the  foundation  of  her  new  rights  and  authority.  His  absence 
or  dTil  death  are  prerequisite  to  the  acquisition  of  these  righta 
by  the  wife.  The  joining  of  the  husband  in  the  wife's  cout^ 
aace,  her  priyy  examination  and  declaration  that  she  acts  freely, 
all  presuppose  that  a  husband  is  present  and  may  be  exercisiQg 
undue  influence  over  her.  But  how  can  these  formalities  be 
requisite  in  cases  where  the  rights  of  the  wife  (and  they  are 
acknowledged  by  law)  depend  upon  the  supposition  that,  de  faala^ 
ahe  has  no  husband  t  How  could  he  join  in  a  oouTeyance,  when 
his  absence  is  the  ground  upon  which  she  acquired  her  right  of 
property,  and  upon  which  she  can  make  contracts  and  sue  and 
be  sued  in  her  own  namet  In  the  case  from  liassachusetts,  it 
is  said,  in  cases  of  abjuration  of  the  realm  by  the  husband,  the 
wife  may  alien  her  land  without  her  husband:  Oo.  Idt.  183  a; 
Oimnieee  of  Portland  t.  Prodgere,  2  Yem.  104;  Dubois  ▼•  J7ote, 
Id.  614.  It  is  not  material,  in  this  case,  to  consider  whether 
acquisitions  made  by  the  wife  during  desertion  of  the  husband 
belong  to  the  community,  or  to  her  in  her  separate  right.  Un- 
der certain  ciroumstances,  they  would  no  doubt  be  separate 
property.  But  if  they  belong  to  the  community,  his  desertion 
of  wife  and  countzy  rests  in  her  the  admioistration  of  such 
property,  and  confers  upon  her  every  right  of  control  or  disposi* 
tion  which  he  could  have  enjoyed  or  exercised  had  he  remained 
in  the  discharge  of  his  duties  as  a  husband. 

The  fact  of  her  visits  to  the  Bio  Grande  can  not  aflfect  her 
rights.  The  object  of  her  visits  is  not  known.  One  thing  is 
certain:  he  was  not  by  them  induced  to  return  and  resume 
either  his  marital  rights  or  duties. 
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We  are  of  opinion  that  there  was  no  ezxor  in  tlie  jndgmaiitj 
and  it  ia  ordered  that  the  same  be  afBrmed. 

Judgment  affirmed. 

Iafsoomb,  J.,  did  not  ait. 

Wm^  HOW  BlOABDBD  AHB  RlOBn  Of ^  OV  AMAMIMKMMn  09  HtJnAVDl 

Bee  £reb§  t.  (/Oradif^  58  Am.  Deo.  812,  and  note;  Jfaotf  t.  Bwgkmt  80  Id. 
123.  This  rabjeet  ia  diaooaaed  in  the  note  to  Afikmr  r.  BroadmoBB,  87  Id. 
707.  The  principal  eaae  waa  dted  on  the  point  that  a  married  woman,  on 
being  abandoned  by  her  hnaband,  had  power  to  oontrol,  manage,  and  oonTey 
the  oommnnity  property,  in  FuUarion  t.  Doyle^  18  Tex.  12;  Okeek  t.  Bel^ 
toe.  17  Id.  617;  KeUejf  ▼.  mUmore,  41  Id.  848;  Zimpdman  r.  RM,  63  Id. 
281;  and  in  a  aoit  for  neoeaaary  repaira  done  upon  the  homaetead  at  the  ro- 
qneet  of  the  wife,  daring  the  protracted  abeenoe  of  her  hnabandy  it  ia  error 
to  inatnict  that  aoeh  contract,  to  be  binding  on  the  hnaband,  mnal  be  ratified 
by  him:  MeAfm  ▼.  Jtoberimm^  41  Id.  368.  In  Lodge  r.  Leitrtam,  42  Id.  21, 
it  waa  eaid  that  it  waa  not  now  an  open  question  that  the  wife,  when  forced 
liy  the  notion  of  her  hnaband  to  aaanme  and  fnlfiU  the  dntiee  of  a  /omi  aole^ 
er  the  head  of  a  fiunily,  may  exerciae  the  ri^ta  and  pririlegea  of  aaeh  pod* 
tion;  and  the  Talidity  of  her  acta  can  not  be  impeached  eren  1^  the  partiea 
diTDotly  intenated  therein,  mnch  leaa  can  atiangera  be  heard  to  call  them  la 
qneetion.  In  both  theaecaaea  the  principal  caae  waa  cited  aaanthority.  Bnta 
mere  temporary  abaence,  while  the  hnaband  waa  on  a  trip  for  family  anpplie^ 
doee  not  d  itaeU  devotve  npon  the  wife  the  reaponaibilitJce  and  dntiea  of  a 
/earn  «ol0»  and  will  not  anthoriae  her  to  ooatraot  and  bind  henelf  aa  aneh: 
Oaniken  ▼.  McMem,  43  Id.  224,  dtin^  approrinft  and  diatingniahing  the 
principal  caae. 

MiBOEUiAinaus  Crt^noiis  or  PanrGirAL  Oiaa.— Hie  inteceat  of  tho  hna- 
bend  and  wife  fai  the  oommmiity  property  ia  eqoal:  VerammBU  t.  Huiekimi, 
48  Tex.  660;  Zb^pebrnm  r.  BM,  63  Id.  282;  the  only  diibranoe  being  that 
dning  the  ooatinnatlon  of  the  marriage  relation  the  hnaband,  aa  head  of  the 
family,  haa  the  management,  oontrol,  and  diipoaition  of  the  property  for 
IMr  Joint  benefit:  ZinqfdmaM  t.  Bobbf  mtpra.  Daring  the  Inaaaity  of  the 
hmband  the  wife  ia  the  head  of  the  fandly,  and  haa  the  legal  right  to  diapoee 
el  ao  modi  d  the  onmmnB  property,  or  in  caae  there  ia  none^  d  the  aeparate 
fpeprnty  d  the  hnaband,  aa  may  be  neoeamiy  to  anpply  the  waata  d  heraalf 
oUdrau  FMe»Y.  Momm,  32  Id.  190^  aU  dting  the  priadpal 
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[ieTaxAa,M«.] 

f  LnRAmni  Afplxb  to  Aix  Imfuid  am  Chnmnoocin 
whioh  are  eognimble  at  law;  and  equity  appUea  tte  mme  limita* 
tloa  to  eqdtable  demanda  that  ia  applied  in  aaalogooa  eaaea  at  law.  It 
li  enly  where  tiie  tnat  ia  the  mere  craatora  d  eqoHyp  eadmifejy  eog- 
■faable  within  that  Jariadiotion,  and  ia  a  anbaJating^  eentlaaad,  aad 
Mkaowledgad  troat^  tbat  the  atatete  haa  no  operation, 
fti  RiFUDiAXiov  ov  TaoCT,  Tausrai^a  Poanmoir  Rinrnw  AimoH%  and 
nit  nmat  be  proaeeoted  within  the  time  allotted  by  law,  otharwiae  tbi 
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«hia  will  1m  bamd;  and  it  is  Immrtwrial  wfaflitfMr  fbm  Iraal  was  oognb* 
aUa  at  law  or  in  eqnifty. 

AoDuv  I0E  Lmaot  n  Babbid  bt  KaaLiov  €»  iMuxam  to  Pmnbuuvi 
his  olaim  within  the  time  allowad  hy  the  statata  of  limitatloB%  whan 
the  ezeontor  claima  the  legacy  advenely. 

ImuTBfa  loNOBAirai  m  Lioaot  does  vov  Rmmotm  Bab  ov  Seazutb  ev 
LmiCATiomi  in  an  aotion  against  the  exeentor  who  olalma  the  legMj  ad* 
Tandy,  when  then  waa  no  fraadolent  oonoaalmant  on  the  part  of  tha 
eaaoator^  and  the  will  waa  pnUioly  recorded*  an  inrantoKy  made  and 
ratomed,  and  aaln  of  property  wan  effiMted  under  the  will»  and  aU  tiia 
partin  lind  lor  nany  yean  affcarwardi  in  the  ooonty  wlian  then  acts 
wan  dona. 

WSBBB  •  Ko  FBOfMlOV    or    8TA!fOTB    OV    LlMITATIOVB    IS    IhSBOCLT    A^ 

TSJOAMMf  the  limitatioB  in  analogooa  eaaai^  if  than  he  any 
anprassly  provided  for  hy  tiio  atatat%  will  he  i^pliadi  and  if  tiM 
t«B  in  ounUofnn^  be  not  anakgona  to  any  embraoad  in  thaatateH 
the  kogeat  period  of  limitation  known  to  oar  laws  wiU  be  the  nda. 

OsoBaa  HfsBARB  died  in  Tennogooe  in  1818.  By  his  will  he 
appointed  JMniandmr  Ifehuie,  his  teothMr,  hiB  exeoolor. 
Amongst  other  beqneets,  he  gare  Looim,  a  daughter  of  Ales* 
ander,  a  negro  girl  named  Nanej.  Loniaa  mm  at  that  time 
aboat  nin*  years  old;  and  in  1884»  being  then  about  twenty- 
ftire»  she  married  Ii.  W.  Tinnen  and  remoTed  to  thie  state.  Alex- 
ander aabsequently  moved  to  the  same  plaoe.  Tinnin  died  in 
1846,  leering  Loniaa  and  eeveral  ohildren  (the  plaintilEi)  aor- 
riring.  Lonisa  died  in  1849,  bat  there  waa  a  partition  of  her 
other's  estate  before  her  death,  in  whioh  she  participatedt  and 
in  the  partition  Nam^  and  her  ohildren  were  treated  as  belong* 
ing  to  his  estate,  and  were  assigned  without  olqeotion  to  fbe 
defendant.  The  slave  and  her  issue  had  romained  in  the  poa- 
flession  of  Alexander  from  the  time  of  Gteotge  Mebane'a  death. 
In  1851  this  aotion  was  instituted  by  the  minor  heirs  of  Louisa 
Tinnen  for  the  reooveiy  of  Nancy  and  her  children.  The 
plaintiffs  alleged  that  Alexander  Mebane  disregarded  his  trust 
as  executor  in  not  deliyering  Nancy  to  Louisa  or  her  husband; 
that  he  fraudulently  kept  possession,  claiming  her  in  his  own 
right,  and  concealing  knowledge  of  the  will  from  Louisa  and 
her  husband.  The  defendant  pleaded  the  statute  of  limitations. 
The  juiy  found  that  Louisa  was  ignorant  during  her  life  of  the 
bequest  in  her  favor  in  her  uncle's  will,  but  that  no  fraud  wae 
used  by  the  executor  to  conceal  the  fact  from  her.  Judgment 
on  the  spedal  verdict  for  defendant.    Plaintiflh  brought  enor. 

Jlmning9  and  Jfilioee,  for  the  plaintiffs  in  error. 

By  Court,  HxiiFmUi,  0.  J.    The  only  question  whioh  ariaea 
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in  She  etie  is,  wlwihar  fhe  right  ii  iMUOPed  Ij  tiM  lapta  of  tins 
cr  tli6  laws  of  limitetion. 

This  eaee  preaents  Bome  ringnlaTfeatageeaiidaoiae  firti  igreo* 
oneOaUe.  That  the  daughter  LoniBa,  a  girl  nine  jaam  of  age 
at  the  reooid  of  the  will  oontaining  Tariooa  beqoettB  in  imrot  of 
henelf  and  hrothere,  and  whioh  was  likely,  therefore,  to  have 
beoome  the  mhject  of  family  oonTenation,  having  lived  until 
twentgr-iWe  years  of  age  before  marriage,  and  having  eornved 
her  eorertore  for  f oar  years,  and  having,  daring  eleven  years  of 
her  life,  a  hosband  who,  prior  to  removal  to  Tza%  had  a  strong 
interest  in  redocing  this  legaey  into  possession,  as  it  woaldhave 
then  beoome  his  own— the  will  being  also  pnUidy  reoorded  in 
a  eoaniy  where  the  legatee  and  famfly  resided  for  sixteen  ot 
seventeen  years;  that  onder  saeh  eiroomstanees  the  daughter 
should  hsTO  remained  in  ignoranoe  of  the  bequest  is  altogether 
improbahhi.  Unfortunately  the  &tber,  daughter,  and  husband 
are  all  dead;  none  survive  to  speak  to  the  tnmsaetion  and  ex- 
plain, in  psduqps  a  few  words,  that  vrideh  is  now  enveloped  in 
obsouiity. 

The  written  memorial,  that  is,  the  will  with  ito  bequest,  re- 
mains; but  the  amngemente  and  dsaliogswhieh  may  have  taken 
plaee  between  the  fsther  and  daughter,  resultiag  in  the  retention 
by  the  former  of  the  property,  are  buried  in  the  darknsss  of  the 


It  is  not  to  bs  presumed  prisia  /Ms  that  the  father  would 
voluntarily  rob  his  daughter  of  the  testator^s  bounty.  His 
memory  hss  bsen  thus  stigmatised,  and  the  oiroumstsness,  under 
the  olouds  thrown  over  them  by  time,  are  somewhat  suspioious; 
but  it  must  be  remembered  that  the  grave  ean  not  repel  assaulto 
upon  oharaoter,  however  libelous  or  atrocious  th^  may  possibly 
be.  The  father,  daughter,  and  husband  lived  many  years 
together,  for  aught  that  appears,  without  a  murmor  of  discon- 
tent or  breath  of  oomplaint  sgainst  each  other.  More  than 
thirty  years  after  the  bequest  the  father  and  daughter,  it  may  be 
said,  sunk  into  the  tomb  together  without  a  symptom  of  disaffec* 
tion  to  mar  the  closing  scene  of  their  lives.  Oan  it  be  believed 
that  a  father,  so  loved  and  so  trusted  as  to  have  been  appointed 
by  the  husband  one  of  the  guardians  of  the  children  now  suing, 
could  have  been  for  thirty  years  of  his  life  practicing  a  fraud 
and  deception  upon  his  daughter,  and  the  mother  of  these  chil- 
dren t  In  the  mystery  which  surrounds  this  afEiur ,  is  it  not  much 
more  reasonable  to  presume  that  for  some  sufficient  considers- 
tion  the  daughter  had  relinquished  her  right  in  the  properly  t 
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An  aged  witness,  in  a  deposition  inserted  in  the  record,  explained 
the  transaotion»  from  conversations  with  Alexander  Mebane,  as 
follows,  viz. :  That  the  girl  Nancy  was  retained  bj  the  father,  in 
exchange  for  another  which  his  daughter  carried  with  her  on  re- 
moving to  Texas.  I  refer  to  this,  not  as  a  fact  having  any  bearing 
on  the  case,  for  it  had  none,  and  is  not  claimed  to  have  had  any; 
but  to  show  with  what  facility  this  transaction  might  be  ex- 
plained were  the  actors  in  it  still  living,  how  easily  its  difficul- 
ties might  be  unraveled,  and  how  small  a  matter  would  demon- 
strate, beyond  question,  the  truth  of  the  fact  that  the  daughter 
had  information  of  the  bequest-— a  fact  which  of  itself  has  evezy 
presumption  in  its  favor. 

But  without  further  observations  which  militate  against  the 
plaintiffs  claim  on  the  score  of  probabilities,  let  us  examine 
some  of  the  positions  assumed  in  the  able  argument  of  the 
counsel  for  the  appellant.  The  sum  and  substance  of  the 
grounds  on  which  is  sought  the  reversal  of  the  judgment  axe, 
that  trusts,  as  between  trustees  and  oesiuis  que  trtut,  can  not  be 
reached  by  statutes  of  limitations;  that  executors  and  adminis- 
trators are  beyond  the  purview  of  the  statute;  and  that  igno- 
rance of  the  legatee  and  fraud  of  the  executor  wiU  prevent  the 
statute  from  operating  as  a  bar. 

The  rule  that  trusts  are  not  affected  by  statutes  of  limitation 
was,  in  the  earlier  cases,  very  loosely  expressed,  and  gave  rise  to 
erroneous  decisions.  Ohancellor  Kent,  having  been  misled  by 
them  in  the  case  of  Carter  v.  Murray^  6  Johns.  Ch.  622,  exam- 
ined the  subject  very  elaborately  in  the  case  of  Erne  v.  Blood' 
good,  7  Johns.  Oh.  90  [11  Am.  Dec.  417  j;  and,  in  a  review  of 
the  cases,  laid  down  the  rule  that  trusts,  not  affected  by  stat- 
utes of  limitation,  are  those  technical  and  continuing  trusts  not 
at  all  cognizable  at  law,  but  which  fall  within  the  peculiar  and 
exclusive  jurisdiction  of  courts  of  equity:  Id.  111.  All  trusts 
which  are  cognizable  at  law  are  not  withdrawn  from  the  opera- 
tion of  the  statute.  Persons  who  receive  money  to  be  paid  to 
another,  or  who  misapply  money  placed  in  their  hands  for  a  par- 
ticular purpose,  the  reciprocal  rights  and  duties  founded  upon 
the  various  species  of  bailments,  as  between  hirer  and  letter  to 
hire,  borrower  and  lender,  depositary  and  persons  depositing, 
etc.,  are  cases  of  express  and  direct  trust;  but,  being  cognizable 
at  law,  are  within  the  reach  of  the  statute. 

The  subject  has  been  so  much  discussed,  that  in  states  where 
there  is  a  separate  chancery  jurisdiction,  and  statutee  of  lim- 
itation are  restricted  to  actions  at  law,  the  rule  is  oi  easy  appli« 
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eatioiL  All  implied  and  conBtmctiTe  trusts,  all  which  are  oog* 
oisable  at  law,  are  subject  to  the  bar  of  limitation;  and  equity 
applies  the  same  limitation  to  equitable  demands  that  is  applied 
in  analogous  cases  at  law.  It  is  only  where  the  trust  is  the  mere 
creature  of  equify,  exdusiTely  cognizable  within  that  jurisdiction , 
and  is  a  subsisting,  continued,  and  acknowledged  trust,  that  the 
-statute  has  no  operation.  It  is  more  difficult  in  our  system  of 
procedure  to  apply  the  rule.  The  chancery  and  common-law 
jurisdiction  are  here  blended.  The  doctrine  that  the  trust  must 
be  exolnsiTely  within  the  jurisdiction  of  equity  to  save  it  from  the 
atatate  has  yeiy  little  application  in  a  system  of  jurisprudence 
where  there  is  no  ezclusiTe  equity  jurisdiction,  and  where  the 
statute  applies  to  all  subjects  within  its  proTisions,  irrespectiTe 
of  whether  they  invoWe  legal  or  equitable  rights,  and  whether 
'elsewhere  they  be  cognizable  at  law  or  in  equity.  No  doubt  with 
us  the  statute  extends  to  all  oases  in  which  ifc  is  admitted  to  be 
app^cable  in  other  common-law  states.  How  much  more  it  may 
embrace  has  not  been  determined.  That  portion  of  the  rule  which 
requires  the  trust,  not  barable  by  time,  to  be  subsisting,  contin- 
ned,  and  acknowledged,  is  of  more  universal  application;  and  in 
all  cases  which  come  properly  within  the  definition,  and  are  not 
fepugnant  to  either  the  express  proTisions  or  policy  of  the  stat* 
ute,  there  is  no  doubt  that  lapse  of  time  would  not  be  permitted 
to  operate  as  a  bar. 

But  eyen  this  rule  loses  its  force  when  the  trust  Ib  repudiated 
by  acts  or  words  of  the  parties.  T^hen,  for  instance,  the  trustee, 
in  disregard  of  theoetfut  qui  irud^  claims  absolute  ownership  in 
lumself ,  the  latter  will  be  barred  by  the  law  of  limitations,  and 
the  roles  in  relation  to  the  efTect  of  the  lapse  of  time  in  other 
similar  r  anon 

In  this  case,  the  plaintiff  charges  that  the  executor,  Alexander 
Mebane,  refused  to  pay  over  the  legacy,  but  kept  and  retained 
the  slave  in  his  own  possession,  claiming  her  as  his  own  property 
•during  the  whole  of  his  life  Had  he  paid  this  legacy  over 
•during  the  infancy  of  his  daughter,  it  would  have  been  to  him- 
self as  her  guardian.  His  possession  until  she  attained  majoriiy 
was  not  adverse.  It  was  consistent  with  the  right  of  Louisa, 
whether  she  be  regarded  in  the  capacity  of  a  legatee  or  of  a 
daughter.  She  attained  majority  eleven  or  twelve  years  after 
the  father  had  taken  the  property  into  his  possession  in  the 
-capacity  of  an  executor.  His  claim  in  his  own  right  after  tbat 
period  became  adverse.  There  is  not  shown  to  have  been  any 
debts  against  the  estate  of  the  testator;  nor  is  there  any  pretense 
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that  there  was  anything  which  oould  hare  afforded  a  pretext  to 
the  ezeontor  to  farther  retain  the  property  in  his  tmst  capacity 
which  would  have  operated  the  slightest  impediment  to  its  recov- 
ery by  the  legatee.  On  the  plaintiff's  own  showing,  the  execu- 
tor and  father  set  up  and  persisted  in  an  adTcrse  claim  through 
life .  The  trust  being  thus  repudiated,  it  became  upon  the  author* 
ities  immaterial  whether  a  suit  for  the  recoyeiy  of  the  legacy  wa» 
cognizable  at  law  or  in  equity.  In  either  jurisdiction,  it  must 
haye  been  prosecuted  within  the  period  allotted  by  law  for  the- 
recoyeiy  of  this  spedes  of  properly;  otherwise  the  claim  would 

haye  been  barred. 

.1 

In  England  and  in  some  of  the  states,  the  time  for  the  pioseou* 
tion  of  suits  for  legacies  has  been  specially  preeoribed.  Formerly, 
in  England,  they  were  exempted  from  the  operation  of  Che  stat- 
ute, on  the  ground  of  exdusiye  cognizance  in  equity,  and  on  the- 
further  ground  that  the  statute  will  not  commence  until  a  sufB- 
cient  amount  of  assets  be  collected  for  the  payment  of  debts  and 
l^ades,  and  it  is  impossible  to  say  when  that  will  be.  We  haye* 
seen  that,  after  the  adyerse  claim  by  the  father,  it  was  immate- 
rial, so  far  as  the  operation  of  the  law  of  limitation  is  affected,, 
whether  the  suit  be  cognizable  at  law  or  in  equity.  The  effect 
would  be  the  same  on  the  rights  of  the  daughter.  In  either 
case,  they  would  be  forfeited  by  her  laches. 

On  the  facts  of  this  case,  there  can  not  be  a  pretense  that  the^ 
trust,  after  the  daughter  came  of  age,  could  be  regarded  as  ac- 
knowledged, continued,  and  subsisting.  All  the  trust  purposes- 
had  been  accomplished;  and  the  trust  itself  was  at  an  end— es- 
pecially when  the  property  was  claimed  adyersely. 

With  respect  to  our  own  laws  on  the  subject  of  the  recoyery 
of  legacies,  the  rule  that  they  are  not  affected  by  the  statute, 
and  tiie  grounds  on  which  we  haye  seen  that  that  rule  is  placed, 
can  haye  but  limited  application.  Administrations,  under  our 
law,  are  required  to  be  vigorously  prosecuted  and  speedily  closed. 
The  rights  of  creditors,  legatees,  and  heirs  are  to  be  adjusted 
with  all  the  promptitude  consistent  with  the  interest  of  parties 
interested  in  the  succession.  Under  our  former  laws,  yiz.,  the^ 
laws  of  Spain,  executors  were  required  to  execute  the  will  of 
the  testator  within  a  twelyemonth  at  the  furthest:  White'» 
Becop.  197.  This  policy  was  also  the  characteristic  of  the- 
laws  of  Louisiana;  and  the  same  policy,  with  some  relaxation^ 
has  peryaded  to  the  present  time  our  laws  relatiye  to  the  set- 
tlement of  the  estates  of  deceased  persons.  There  is  nothing 
in  the  laws  of  this  state  which  would  sanction  negligence  oi» 
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the  part  of  legatees,  or  jnstify  laches  in  the  proseention  of  a  suit 
for  a  Bx>eeifio  legacy,  adversely  claimed,  beyond  the  time  limited 
for  suits  for  the  recoyery  of  such  property.  Our  present  statute, 
while  recognizing  the  prior  right  of  creditors  to  satisfaction  out 
of  the  assets,  are  not  negligent  of  the  rights  of  legatees;  and 
modes  are  prescribed  for  their  prompt  recognition  and  pay- 
ment, by  application  to  the  probate  court. 

The  fact,  simply,  that  the  daughter  was  ignorant  of  the  be« 
quest  is  not  sufficient  to  impede  the  operation  of  the  statute. 
The  jury  find  that  the  daughter  was  ignorant,  but  that  there 
was  no  fraudulent  concealment  by  the  executor.  This  finding, 
under  many  circumstances  which  might  be  easily  imagined, 
would  be  contradictory  in  itself.  As  it  stands^  it  can  not  be 
taken  to  mean  anything  more  than  that  there  was  no  eridence 
that  the  deceased  daughter  knew  anything  of  the  legaoyt  nor 
was  there  any  endence  that  the  executor  attempted  to  conceal 
its  existence.  If  she  was  in  fact  ignorant  (a  supposition  which 
is  almost  bej'ond  the  range  of  credibility),  her  want  of  informa- 
tion is  attributable,  say  the  jury,  to  no  fraudulent  concealment 
on  the  part  of  the  father.  The  facts  of  this  case  repel  the  idea  that 
there  could  have  been  any  fraudulent  or  effectual  concealment  of 
the  bequest.  The  will  was  publicly  recorded,  and  an  inrentory 
was  made  and  returned;  and  sales  of  property  were  effected  under 
the  will.  The  parties  all  lived  for  many  years  afterwards  in  the 
couniy  where  tiiese  acts  were  done,  and  the  charge,  under  such 
circumstance,  that  the  fact  of  the  bequest  was  concealed  by  the 
executor,  is  contradicted  by  the  circumstances  of  the  case.  He 
not  only  did  not  suppress  it,  but  on  the  contrary,  he  proclaimed 
it  to  the  world  by  the  proof  and  record  of  the  will.  The  legatee , 
and  others  interested  in  the  will,  had  an  opportunity  of  ascer- 
taining its  contents.  If  she  neglected  to  avail  herself  of  the 
means  of  information  within  her  reach,  it  is  her  misfortune,  and 
she  and  her  heirs  must  bear  the  loss.  To  permit  ancient  trans- 
aetions  and  stale  demands  of  more  than  thirty  years  standing  to 
be  reopened  and  litigated,  on  the  pretense  that  the  claimant 
was  ignorant  of  the  facts  on  the  public  records  of  the  county  in 
which  she  resided  for  a  great  period  of  her  life,  would  be  dan- 
gerous in  the  extreme.  It  would  open  the  door  to  an  infinity  of 
frauds,  and  to  interminable  controversies  and  strife.  There  is 
no  principle  of  policy  or  authority  of  law  which  would  justify 
or  countenance  the  pretensions  of  the  plaintiff. 

The  statute  of  this  state  prescribes  short  periods  generally  for 
i;  and  where  no  provision  of  the  statute  is  directly  ap« 
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plioaUe,  Che  limitation  in  analogous  oases,  if  there  be  any  saoh 
expressly  provided  for  by  the  statate,  will  be  applied;  and  it 
the  matters  in  controversy  be  not  analogous  to  any  embraoed  in 
the  statute,  then  the  longest  period  of  limitation  known  to  our 
laws,  whioh  is  ten  years,  will  be  the  role,  on  the  same  prineiple 
that  authorizes  twenty  years  in  other  states,  from  analogy  to 
their  statutes,  to  be  prescribed  as  the  limit. 

The  right  to  recover  this  legacy  was  barred  in  the  life-time  of 
Louisa,  as  well  before  as  after  the  partition  of  her  father's  es- 
tate. The  claim  had  been  in  existence  for  twenty  years  before 
the  death  of  the  executor;  and  there  are  no  such  circumstances 
in  the  case  as  to  defeat  the  operation  of  the  statute.  Upon 
principles  of  policy,  upon  the  authority  of  the  law,  and  for 
aught  that  can  now  appear  upon  consideration  of  sheer  justice, 
we  are  of  opinion  that  the  judgment  of  the  court  below  be  sus- 
tained, and  it  is  ordered  that  the  same  be  affirmed. 

Judgment  affirmed. 

Tbusis,  how  Fab  AmosiD  sr  SrATiTn  or  LDnTAnoini:  Bee  Tarktom 
V.  ChUUkutMt  Hdn,  68  Am.  Deo.  296{  Poffne  t.  BMard,  M  Id.  74;  CM 
T.  JNvec,  68  Id.  88;  (%</  AU(m  t.  mnok  T.  Oo^  62  Id.  479;  BIgkhmt  v. 
TkonUam,  Id.  412,  snd  eaaas  etted  in  the  note;  OommoHweaUh  v.  Motm^  61 
Li  499  Where  s  ooofltraotive  trast  is  made  ont  in  equity,  timeprotaoti  the 
tnutee^  althoo^  hie  oondact  wm  originally  frandnlent^  and  hii  pnrohaee 
would  have  been  repadiated  for  frand:  ITunier  t.  HMard^  26  Tex.  648.  As 
loDK  at  the  relation  of  tmstee  and  cBtUd  qtd  tnui  is  aoknowledged  to  eodst 
between  the  parties  and  the  tmst  is  continned»  lapee  of  time  oonstitatsa  no 
bar;  but  when  the  relation  is  no  longer  admitted  to  exists  or  time  and  long 
aoqniescenoe  have  obeenred  the  nature  and  oharacter  of  the  tmsti  or  the  aoti 
ef  the  parties  and  their  ouronmstanoes  gi^e  rise  to  presumptions  nn&Toimble 
to  its  oontinnation,  in  all  snoh  oases  oonrts  o^  equity  refuse  relief  upon  the 
ground  of  lapee  of  time  and  inainlity  to  du  complete  Juetioex  Hudmm  t. 
Whoekt^  84  Id.  868.  The  statute  will  run  agsinst  the  owner  of  personal 
property  who  has  established  a  trust  upon  it  in  favor  of  the  possession  of  the 
tuhA  gm  tnut^  where  the  latter  sets  up  open  publio  olaim  to  tiie  property  ad- 
verse to  the  owner  snd  to  the  continuation  of  the  trust  from  the  time  sseh 
adyerse  olaim  is  brought  home  to  the  knowledge  of  the  owner:  TWnsr  t* 
$7iM,  11  Id.  629.  Where  possession  was  deriTed  direotly  from  the  owner^ 
a  disolaimer  of  the  ownership  ought  to  be  so  notorious  as  to  raise  the  pre* 
sumption  that  the  tmstee  had  claimed  by  adTerse  rights  and  disdaimed  tlM 
right  of  the  pertjon  from  whom  he  reoelved  possession,  before  the  statute  woold 
run  in  his  faTort  Qrumblu  ▼.  OrwnfMe$,  17  Id.  477,  all  oiting  the  pzinoipalosaa. 

Feaud,  RcNNuro  or  Statutb  or  Limitatioiib  nr  GAsas  or:  See  Fsrsons  t. 
Joum^  68  Am.  Deo.  476,  and  note.  Frand  alone  will  not  prevent  the  running 
ef  the  statute:  HudBon  ▼.  Wheeler^  34  Tex.  866;  it  oommences  to  run  from 
the  time  the  fraudulent  oonoealment  might  have  been  by  reasonable  diUgenoe 
dlsoovered:  FML  t.  Cknuad,  13  Id.  692,  both  oiting  the  prindpaloase. 

MUTAKI  OB  lOVOBAirCB,  HOW  FaB  ArFBCIB  BUXKIKG  Or  SVAVDTB  OT  Llll* 

ISATI0H8:  Bee  Stom  t.  Hak^  62  Am.  Dec.  185:  LaoingUm  ^O*  B,  AOtKr^ 
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007;  Jte  T.  JK  M  Id.  108^  and  nois. 

AOOPTXOV  OV   BtATDTB  Of    LXMlTATIOlll  ST  OoumTi  or  BQUITTt   8m  Di 

CbnloM  T.  SmSlh,  68  Am.  Deo.  188»  and  aoUf  StrinqifUt  t.  JfoftaK^  57  Id. 
006b  and  note;  HamObm  t.  ffamHion,  66  Id.  686.  The  principal  oaae  waa 
died  to  the  point  that  ooorta  of  equity  adopt  ttatatee  of  limitationt  by  anal- 
ogy, in  MeMculen  v.  MUIb,  30  Tex.  695;  CarluU  T.  HaH,  87  Id.  85St 
LeamU  t.  Oeoeh,  12  Id.  98. 

Adyxbsb  Pohsxssion  RKTwicsTr  Trustik  AM)  BK^ncTioiAXT:  Bee  ItojfaM 
T.  JSbcAaiiaii,  54  Am.  Dea  41,  and  note. 

RioHT  or  Admctisthator  to  Svr  up  Statctb  or  LmiTATion  xo  Raa 
Kkxx  or  Km:  See  Rubey  ▼.  Bamett,  49  Am.  Deo.  112. 

Suit  iob  Luact  Cbaboed.  urosr  Lakd  b  Bab»«)  bt  Lam  ov 
Tkmmr  Yeajhi  WnBour  Diii^in>:  /VHUai  t.  Cmimttt^  42.  Am.  Dm.  Ttt. 
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PoMMUQK  ii   Sumcnw  so  Sutfosv  TuvaM 
■tmigan  and  wiaqg-do«t;  and  tiwM  who  arftfwr  profod 
offHodtoptora  any HHa oriighl of  powearion  la  tiMmaalTM bwI- 
hoMTCgHded. 
VuMPBWW  nr  TawriM  Nskd  aov  Fwowm  hd  FMnHMUi  n  BiossfULfK 
II  ia  daened  to  be  m  natfl  the  oonlmy  i^paanf  It  danol?M  an  tbo  do^- 
teidaiili  to  diow  that  tba  plaiBtiA  WM  a  wrangfnl  poaMMlon. 
bnaom  AiHUMiow  or  RrnairoB  Whiob  was  Moilt  BoFMrmoot** 
and  VDDaaMMiy  to  MftidB  tha  kraa  on  tha  alda  U  tha  party  introdaofaag; 
ft^and  on  whkik  Ua  ii|^  wm  boI  hi  any  ■■aaaia  ^wpmdtm^  ia  ar 
fRNUid  sor  tha  forwnl  of  a  judfBMntb 
IbumiuTum  or  Bananv  Boas  Oirai  Bmbv  or  P^iaiwai  to  tha  dalMd* 
an*  ia  a  aoH  for  aartaia  preadna  ia  whidh  a  wiit  oi  Mqaaatfatioa  Iim 


Haw  TaiAL  Wm.  aov  ai  GmAano  loa  Sobtbiib  ov  Aoooua*  or  Haw 
Snoaaoi^  whanarar  hy  iMMaabla  diUgaoM  it  coold  liava  baM  pcari* 
oady  obtidBad. 

Haw  TkiA&  wnx.  aor  aa  Oaaana  ov  OaooaB  ov  Soanui^  wImm  tha 
party  went  to  trial  withoat  being  piapaiad  with  hia  aridaaoi^  whan  by 
tha  VM  of  naaonabla  diUgeoM  ha  ndght  aith«  ha^a  had  tha  benaAt  of 
hb  aridaoM  at  tha  tiia],  or  hare  made  iia  abMOM  tha  grooad  of  aoatfaa- 
lag  tha  oaoM  antQ  it  oan  ba  proeored. 

Haw  TaiAL  wnx  aor  ai  OaaanD  oor  Gaooaa  or  Soarana  ia  aatfoa  of 
traapaai,  on  aa  afidaTit  by  the  defendant  that  he  wm  takea  by  aafpriba 
ia  not  finding  a  patant  to  the  hnd  in  qneation»  nndar  tHiioh  ha  bald  m 
pBiahMwr,  on  ffia  in  the  ooort^  where  he  believed  it  to  be. 

TBaBPASB.  The  defendants  jasfcifiedy  arerring  that  the  prop* 
erty  at  the  time  belonged  to  Alfred  M.  Linard,  and  that  the  aoto 
eomplained  of  were  committed  at  bis  request  and  oommand. 
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Plaintiff  proved  that  he  had  had  possession  for  several  years 
previous;  that  the  defendants  came  to  the  premises  with  others, 
felled  trees  on  the  inclosure,  etc.  Alfred  M.  Linard  had  for- 
merly brought  suit  for  the  premises  against  Crossland,  tha 
plaintiff  in  this  action,  and  a  writ  of  sequestration  had  issued, 
whereupon  Crossland  had  executed  a  replevin  bond.  The 
plaintiff  offered  the  writ  of  sequestration,  and  the  replevin 
bond  in  evidence.  They  were  admitted  against  objection,  and 
the  court  charged  the  jury  the  effect  of  these  proceedings  was  to 
entitle  plaintiff  to  the  possession  of  the  land  during  the  pend- 
ency of  the  former  suit.  Verdict  for  plaintiff.  The  defend- 
ants moved  for  a  new  trial  on  the  affidavit  of  Alfred  M.  Linard, 
stating  that  he  was  taken  by  surprise  in  not  finding  a  patent  to 
the  land  under  which  he  held  as  purchaser  on  file  in  the  court; 
he  fully  believing  it  to  be  on  file  in  this  or  another  case  until 
After  his  announcement  for  trial;  that  he  had  sought  diligently 
ior  it,  but  was  unable  to  find  it.  The  defendant  exhibited  con- 
veyances from  the  patentee  of  the  land  to  himself  in  support  of 
the  motion,  and  alleged  that  with  the  aid  of  the  patent  be  would 
have  a  clear  right  of  property  and  possession  to  the  premises. 
The  motion  was  overruled;  judgment  was  rendered  for  tha 
plaintiff;  the  defendants  appealed. 

Jennings  and  OohUtree,  for  the  appellants. 

Davis,  Shanks,  Bonner,  and  Danid,  cmrUra. 

'Bj  Court,  Whbbleb,  J.  The  trespass  was  committed  in  1848; 
and  the  plaintiff  proved  a  prior  possession,  commencing  as  early 
as  1845.  ''Proof  of  an  actual,  exclusive  possession  by  the 
plaintiff,"  says  Professor  Greenleaf,  "even  though  it  be  by 
wrong,  is  sufficient  to  support  this  action  (trespass  upon  prop- 
erty) against  a  mere  stranger  or  wrong-doer,  who  has  neither 
title  to  the  possession  himself  nor  authority  from  the  legal 
owner."  **  The  finder  of  goods  and  the  prior  occupant  of  land, 
or  its  produce,  has  a  sufficient  possession  to  maintain  this  action 
against  any  person  but  the  true  owner:"  2  Oreenl.  Ev.,  sec.  618. 

From  the  evidence  in  the  case,  the  defendants  are  to  be  viewed 
in  the  light  of  mere  strangers  and  wrong-doers.  They  neither 
proved  nor  offered  to  x>rove  any  title  or  right  of  possession  in 
themselves.  As  to  them,  therefore,  the  plaintiff's  prior,  actual 
possession  was  sufficient  to  maintain  the  action.  It  was  not 
incumbent  on  him  to  prove  that  his  prior  possession  was  right* 
f  ul.  It  will  be  deemed  to  have  been  so  until  the  contrary  ap- 
pears: Davis  V.  Lofiin»  6  Tex.  497.    It  dev(dved  on  the  defend* 
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ents  to  show  that  the  plaintiff's  was  a  wrongful  possession. 
The  evidence,  therefore,  introduced  by  the  plaintiff  to  show  a 
rightful  possession  in  himself,  and  objected  to  by  the  defend- 
ants, was  entirely  superfluous  and  unnecessary.  His  right  to  re- 
coyer,  as  against  the  defendants,  was  perfect  without,  and  was 
In  no  degree  dependent  upon,  the  evidence  in  question.  Its  ad- 
mission, therefore,  was  wholly  immaterial.  A  judgment  will 
not  be  reversed  for  the  improper  admission  of  evidence  which  was 
merely  superfluous  and  unnecessary  to  sustain  the  issue  on  the 
ttde  of  the  party  introducing  it,  and  on  which  his  right  was  not 
in  any  measure  dependent:  Id.  489,  600. 

If  the  defendants  had  produced  evidence  of  title  in  them- 
selves, the  evidence  in  question  would  have  been  admissible  to 
show  that  the  possession  of  the  plaintiff  (who  was  defendant  in 
the  former  suit)  was,  as  to  the  defendant  Alfred  (the  plaintiff  in 
that  suit),  and  perhaps  also  as  to  the  other  defendants,  who 
justified  their  trespass  under  him,  a  lawful  possession  during 
the  pendency  of  the  suit  The  execution  of  the  replevy  bond 
gave  the  defendant  in  the  former  suit  the  right,  as  against  the 
plaintiff,  to  retain  his  possession  for  the  purposes  of  the  suit, 
until  its  termination,  upon  the  principle  maintained  by  this 
court  in  the  case  of  Fowler  v.  Stonewn^  6  Tex.  60.  Had  this 
evidence  become  material,  therefore,  by  the  production  of  evi- 
dence of  title  by  the  defendants,  it  must  have  been  received; 
and  the  only  objection  which  it  is  i)erceived  can  now  be  urged 
to  its  admissibility  is  its  want  of  materiality.  This  objection, 
however,  can  not  render  its  admission  a  ground  for  reversing 
the  judgment. 

The  instruction  as  to  the  effect  of  the  evidence,  if  it  had  been 
material,  was  certainly  correct  as  to  the  defendant  Alfred,  and 
perhaps  as  to  the  other  defendants  also,  for  the  reason  before 
stated,  that  they  justified  under  him.  For  if  the  present  plaint- 
iff's possession  during  the  pendency  of  the  former  suit  was  law- 
ful as  to  the  plaintiff  in  that  suit,  it  would  be  so  also,  it  would 
seem,  as  to  all  persons  coming  to  disturb  that  possession  by  hia 
authority.  Its  effect,  however,  was  simply  to  wiftiTttrftjn  what 
was  unquestionably  to  be  taken  as  true  under  the  evidence  in 
the  case;  that  is,  that  as  to  the  defendants  the  plaintiff's  pos- 
session was  to  be  deemed  rightful. 

The  application  for  a  new  trial  was  rightly  refused.  The  use 
of  ordinary  diligence  would  have  enabled  the  defendants  to 
know  whether  they  were  prepared  for  trial.  They  should  not 
have  trusted  to  a  mere  supposition  or  belief  that  evidence  sa 
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\ital  to  fheir  defense  was  among  papers  on  file  in  the  court 
without  eren  using  the  precaution  of  looking  for  ii.  A  new 
trial  will  not  be  granted  for  surprise  on  account  of  new  evidence 
whenever  by  reasonable  diligence  it  could  have  been  previously 
obtained:  WaMum  v.  Gould,  8  Story,  122;  WaU8  v.  Minam,  4 
Tex.  311,  819.  Nor  ought  a  new  trial  to  be  granted  on  the 
ground  of  surprise  where  the  party  went  to  trial  without  being 
prepared  with  his  evidence,  when  by  the  use  of  reasonable  dil- 
igence he  might  either  have  had  the  benefit  of  his  evidence  at 
the  trial,  or  have  made  its  absence  the  ground  of  continuing  the 
cause  until  it  could  be  procured. 

If  the  patent  had  really  been  on  file  in  the  court  when  its 
loss  was  discovered,  its  existence  and  contents  might  have  been 
proved  by  secondary  evidence;  or  if  such  evidence  was  not  at 
hand,  the  defendants  might  then  have  obtained  a  postponement 
of  the  trial,  or  a  continuance  if  necessaiy,  to  enable  them  to 
procure  their  evidence:  Cation  v.  StaUf  4  Tex.  264.  They 
should  not  have  remained  silent,  taking  the  chances,  first  of  a 
verdict  in  their  favor,  and  if  adverse  to  them,  then  of  obtaining 
a  new  trial.  The  application  was  manifesUy  insulBoient  in  not 
showing  proper  diligence.    The  judgment  is  afflrmed. 

Judgment  afflrmed. 

BBBoxaooB  Amnssiozr  or  JmuTMBUL  Bvniamm  »  Ko  QmaanD  worn 
BivxBiALt  See  DmUeif  v.  Oampt  58  Am.  Dao.  274;  BmAmrf  v.  /ftaswrl,  Id. 
S54»  and  nofee;  Aoumtool  JfaoUiM  Cb.  v.  Wdbtt.  05  Id.  172|  Mig&r^f  v.  Mmat 
mn,  Id.  207. 

Niw  Tbxai,  OBAvmro  ov,  ov  GBOUim  ov  SuBPrnDS:  See  Olark  v.  dorter, 
58  Am.  Deo.  485,  and  noie. 

Nxw  Tbiai^  WHXir  Obamtid  oir  OxoinrD  of  Nswlt  DnoofVSBXD  Bvi- 
nxMCBi  Bee  OlarkY,  Carier,  58  Am.  Deo. 485,  end  note;  FlMl  v.  BaU&Aemp, 
56  Id.  568.  A  new  trial  wiU  not  be  granted  on  ground  of  newly  diaoovered 
•videnoe  when  by  leaaonable  diligenoe  it  ooold  have  been  pievioaaly  obtained: 
TooMy  V.  SuaBf  5  Tex.  App.  185^  eiting  the  principal  caae. 

P088BBION 18  SuvnonENT  to  MAnrrAnr  TassPAaa  AaAursr  Mnu  Wbovo- 
nosB:  OhmdUr  v.  IToiSbsr,  53  Am.  Deo.  202,  and  note;  Ckm  v.  Damk^  52  Id. 
189.  The  prfaioipal  caae  waa  oited  to  thia  point  in  Bmmer  ▼.  W^ggtm,  5i 
^Dez.  128. 


WaLLINO  V.  KiNNABD. 

[lOTma.flOS.] 

QV  LraUOMT  HlSBSPBBBXNTATIOM  OV  QlTASnTT  OV  IiAHD  SOIJS  tlM  l||^ 

of  the  pniohaaer,  if  he  doee  not  abandon  the  oontraot^  ia  to  have  wiuiA  the 
vendor  oan  oonvey,  with  an  abatement  of  the  pnrohaae  moiMy  lor  m 
mnoh  aa  the  quantity  falla  abort  of  the  xepraeentation. 
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DmiirD  m  Liqitidatid  ao  tbat  Toms  Bxmras  DosHiMirT  raoM  Cor8» 
wImto  he  ooPTeyi  a  tnot  at  oontainiog  a  oartwn  nimbar  of  aona  at  a 
oartain  prioe  per  aore  and  the  tnuit  falls  nhort  of  that  amount. 

Vwnom  MUST  Prxpabx  ahd  Txnbsb  Dsd>  or  Coittxtanox  where  he 
ooTanante  to  giye  a  title  to  the  parobaeer  en  the  payment  of  the  pnrchaee 


Ywswm  TO  BzBEFT  Hnntinif  vbom  Ooen  bt  Tbidib  in  an  aotioa  hy  hie 
Tendee  for  a  epeoifie  perf ormanoe^  end  for  damegea  on  aooonnt  ol  a  dimi* 
nntioQ  in  the  amount  oonv^ed,  mnet  tender  the  amount  owing  the 
dee  on  aoooont  of  the  diminntion»  and  aleo  a  eonTeyanoe  of  the  land. 

IhKBMnas  or  Eqoitt  nr  Awarding  Cksn  is  PBnuMXD  to  bayb 
FMraBLT  EzxBCiBSD^  there  being  no  endenoe  to  the  oontnoy. 

SmT  PMHUMri'iair  b  ImmaaD  a  Fatob  or  Jvoammn;  and  where 
tiiere  Is  no  statement  of  faots,  it  moat  be  premmed  thai  erarytliiQg  waa 
prored  which  wae  eneoeptible  of  legal  proof. 

Walldni  sold  Kinnard  a  tract  of  land  purporting  to  contaiii 
one  hundred  and  sixty  aoree,  at  two  dollars  per  aore.  He  took 
Kinnard's  note  for  the  prioe^  and  gare  a  bond  for  title,  binding 
himself  to  make  a  lawful  title  to  Kinnard' on  the  payment  of  the 
notes.  Kinnard  paid  for  the  notes,  and  then  discoTsred  the 
tiaot  contained  bat  ninetynseren  acres.  He  then  brought  this 
soit  for  specific  performance,  and  for  damages  for  the  diminution. 
Defendant  alleged  that  before  the  commencement  of  this  suit 
he  had  tendered  the  plaintiff  in  gold  at  the  rate  of  two  dollars 
per  acre  for  each  acre  that  the  tract  prored  less  than  the  amount 
purported  to  be  conveyed;  and  that  the  plaintiff  had  not  pre* 
pared  and  tendered  him  a  deed  for  the  land,  and  that  he  was  in 
no  default  Verdict  for  plaintiff;  but  on  the  plea  of  tender 
they  found  for  defendant.  Judgment  and  costs  for  phdntiff. 
The  defendant  brought  error. 

TurTterandSotor,  and  8.  P.  EoUmgnMrih^  for  the  plaintiff  in 
enor* 

M.  Oaaey^  eoviira. 

By  Oourt,  HmrmLL,  0.  J.  The  appellee  contends  that,  as 
the  damages  for  which  he  brought  suit  were  unliquidated,  this 
was  not  a  case  for  tender,  and  it  did  not  discharge  the  defend- 
ant from  costs.  This  view  we  apprehend  to  be  erroneous.  It 
is  an  established  rule  that  when  a  misrepresentation  is  made  as 
to  the  quantity,  though  innocently,  the  right  of  the  purchaser,  if 
he  does  not  abandon  the  contract,  is  to  have  what  the  Tender  can 
couTcy,  with  an  abatement  out  of  the  purchase  money  for  so 
much  as  the  quantity  falls  short  of  the  representation:  Mitohell  v. 
JStminerman,  4  Tex.  82  [61  Am.  Dec.  717];  1  Sugden  on  Vendors, 
S91;  2  Stoiy's  Eq.  Jur.,  sec.  779.    This  rule  is  not  universal. 
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but  it  is  general,  and  was  applicable  to  the  oircumstanoes  of 
this  case,  and,  in  efiEeot,  was  so  found  by  the  juiy.  Theie  was 
a  standard,  then,  by  which  to  estimate  with  precision  the 
amount  of  reimbursement  to  which  the  plaintiff  was  entitled. 
The  sum  was,  in  effect,  liquidated,  as  its  amount  could  be  asoer* 
tained  by  computation.  It  was  a  proper  case,  then,  for  tender, 
and  would  have  entitled  the  defendant  to  exemption  from  costs 
bad  he  also  tendered  before  suit  a  conveyance  to  the  purchaser. 
His  obligation  was,  on  payment,  to  make  a  good  and  lawful  title 
to  the  land.  The  notes  had  been  paid,  the  condition  on  the 
part  of  the  purchaser  performed,  and  it  became  incumbent  on 
Walling  to  execute  title  according  to  his  stipulation.  This  he 
neither  did  nor  offered  to  perform;  and,  as  justifying  his  omis- 
sion, alleges  that  no  deed  was  prepared  and  tendered  to  him  by 
the  purchaser  for  his  signature.  We  are  not  of  opinion  that  the 
vendee  was  under  any  obligation  when  he  demanded  title  to 
prepare  the  deed  of  conveyance.  This  is  the  rule  in  England; 
and  it  arose  there  from  the  difficulties  surrounding  their  titles. 
These  were  so  great  as  to  render  it  necessary  to  make  an  abstract 
of  the  numerous  instruments  relating  to  the  title;  and  these 
being  submitted  to  the  purchaser's  counsel,  it  became  usual  for 
him  to  prepare  the  conveyance:  1  Sugden  on  Vendors,  247. 

Our  titles  have  not  yet  become  involved  in  so  much  difficulty, 
nor  have  the  instruments  relating  to  them  increased  to  such 
numbers  as  to  make  the  practice  in  England  either  convenient 
or  necessary  in  this  country.  And  it  is  believed  that  the  cur- 
rent of  American  decisions  (though  I  have  no  opportunity  of 
examining  them)  is  to  the  effect  that,  where  a  vendor  covenants 
on  payment  of  the  purchase  money  to  give  a  title  to  the  pur- 
chaser, he  is  bound  to  prepare  and  tender  the  deed  of  convey- 
ance: SvoeitMer  v.  Hummel,  3  Serg.  &  B.  228. 

The  jury  found,  and  the  court  decreed,  that  WaUing  should 
make  title.  This  issue  was  determined  against  him,  and  was 
sufficient  basis  on  which  to  adjudge  costs  to  the  plaintiff. 

There  is  no  statement  of  facts;  and  we  are  not  apprised  of 
the  evidence  which  was  adduced  at  the  triaL  This  may  have 
shown  a  hard  case  against  the  plaintiff,  and  have  justified  the 
court  in  exercising  such  discretion  as  it  possessed  in  mulcting 
the  defendant  in  all  the  costs. 

In  equity,  in  suits  for  specific  performance,  prima  facie  the 
party  who  fails  in  the  suit  is  liable  for  the  costs;  but  as  ooste 
in  equity  lie  in  the  breast  of  the  court,  the  prima  fade  claim  to 
costs  may  be  rebutted  by  the  ciixsumstances  of  the  case;  and  it 
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18  for  the  oonrfc  to  decide  whether  the  ciroiimstaiioes  are  or  are 
not  sufficient  to  rebut  the  claim;  2  Sngden  on  Vendors,  23. 

There  being  no  evidence  to  the  contrary,  we  presume  a  proper 
exercise  of  discretion  under  this  rule  of  equity,  as  every  presump- 
tion must  be  indulged  in  favor  of  a  judgment;  and  where  there 
is  no  statement  of  facts,  it  must  be  presumed  that  evexything 
was  proved  which  was  susceptible  of  legal  proof:  Ourry  v. 
York,  3  Tex.  857. 

Had  the  defendant  been  vigilant,  he  should  have  moved  a  re- 
form of  the  judgment  at  the  term  in  which  it  was  entered.  He 
appears  to  have  been  anxious  to  avoid  litigation,  and  to  act 
justly;  but  from  the  facts,  as  they  appear  on  the  record,  and 
from  others  which  must  be  presumed  to  exist,  we  can  perceive 
no  mode  by  which  he  can  be  relieved  from  the  burden  of  costs. 

The  remaining  ground  it  is  not  deemed  necessary  to  notice. 

Judgment  affirmed. 

Dxncmror  in  QuANrrrr  ov  Land  Sold,  Riaan  or  VDmn:  Bee  Fcoim 
▼.  JfoHm,  57  Am.  Dea  515,  and  note;  MUeheU  v.  Zimmerman,  51  Id.  717. 

Costs  in  Chancery:  See  SaaAom  v.  KUtredge,  50  Am.  Deo.  58  ouid  notei 
Bank  of  (Ttiea  v.  Mermrecm,  49  Id.  199.  The  principal  ease  was  followed 
In  Latham  t.  Taiflor,  15  Tex.  248. 

Costs  whxrk  tsndsb  is  Madbi  See  MwrrcB§  ▼.  Wm3X&$,  47  Am.  Deo. 
124,  and  note. 

DoTT  Of  Pbxpabino  and  Txndsbino  DsBDt    Bee  BiwiK  r.  JJesfy,  44  Am 
Deo.  540;  WtXU  t.  SitdOi,  31  Id.  274. 

Comer  Paxsuiiss  Evbbtthino  Sobosptiblb  qv  Pboof  was  FaoTsnt 
Arnold  ▼.  WitUama,  21  Tex.  414;  the  pleadings  being  saffioient  upon  wUah 
to  foimd  Judgment!  and  there  being  no  statement  of  facts:  £fntUh  v.  AUeri,  28 
Tex.  602;  In  saoh  a  ease  it  will  be  presumed  that  the  faets  in  ayidanoe  sns- 
tsined  the  Twdiots  Baldwin  v.  Dearborn,  21  Id.  i4&,  all  oiting  the  prinoipal 


Camlet  v.  Stantibld. 

bmmr  ov  Land  Iimn>iDTon  OoNTsnDby  the  dead  is  a  qiiestloo  o| 
sffidsnoe  to  be  passed  upon  by  the  Jozy;  and  if  desorlbed  with  soflleieiil 
eeitaiiity  as  to  be  rendered  oertain  by  other  testimony,  it  ought  to  have 
been  permitted  to  go  to  the  jury. 

Vmofwnm  or  Act  n  Bipxalnd  on  Sa-XNAorKsn  of  the  aot  la  all  its  par- 
tioolars  with  the  exoeption  that  the  proririoa  is  omitted. 

toLi  vsua  TmrANV  oan  not  Dorr  Landlord^  TatM  n  SiTBiaor  «o  Bxoir* 
novB;  and  an  exoeption  exists  where  the  tenant  has  porohaaed  the  land 
oa  aa  exeontion  sale  against  the  landlord. 
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lEvmwica  ot  TnuE  n  AmtnsiBui  cr  Acnoir  uiidxb  Foboolb  Ektkt  Axn 
BBAnnB  Act  to  reoover  the  ponoirioB;  oonteqnently  In  anoh  ma  ao- 
tion  a  deed  of  the  premiaee  to  the  defenduiti  who  pnrohaaed  them  on  an 
ezeoation  nle  againet  the  plaantifl^  is  admiiwihle  in  eyidenoe. 

Aonov  under  the  forcible  entry  and  detainer  act  before  a  jiia- 
tioe  of  fhe  peace.  The  plaintiff  obtained  verdict  and  judgment; 
and  a  writ  of  possession  having  issued,  the  defendant  gave  a 
vmtten  acknowledgment  that  he  held  the  premises  as  tenant 
and  would  surrender  them  on  demand,  and  was  permitted  to 
remain  in  possession.  The  proceedings  subsequently  were  re- 
moTcd  to  the  district  court  by  certiorari^  when  the  defendant 
set  up  title  in  himself  and  produced  a  deed  made  to  him  bj  a 
constable,  based  on  a  purchase  at  an  execution  sale  of  the  prem- 
ises against  the  plaintiff.  The  proceedings  in  the  suit,  judg- 
ment, etc.,  were  also  offered  in  evidence.  The  deed  was  ob- 
jected to,  and  the  court  refused  to  admit  it,  cm  the  ground  tliai 
it  did  not  sufficiently  describe  the  land. 

Olough  and  Lom,  for  the  appellaat. 
Jf .  J.  BaUf  ixniira. 

By  Court,  Lipsooiib,  J.  The  identity  of  the  land  intended  to 
be  conveyed  by  the  deed  was  a  question  of  evidence,  to  be 
passed  upon  by  the  juiy;  and  if  it  was  described  with  sufficient 
certainly  as  to  be  rendered  certain  by  other  testimony,  it  ought 
to  have  been  permitted  to  go  to  the  juzy.  We  do  not  think 
fhe  deed  was  obnoxious  to  the  objection,  sustained  by  the  court, 
to  it. 

If,  however,  as  is  urged  by  the  appellee's  counsel,  the  deed 
was  incompetent  evidence,  as  going  to  prove  title  when  an  in- 
quiry into  the  legal  title  was  not  in  issue,  but  the  possession 
only,  and  that  the  legal  title,  or  merits  of  the  title,  was  excluded 
by  statute,  then  the  evidence  might  be  well  excluded,  and  the 
judge's  excluding  it,  on  a  wrong  ground,  was  no  ground  of 
error.  And  this  presents  the  question  of  the  competency  of 
one  who  has  entered  into  possession  under  a  lease  to  hold  oyer 
on  a  claim  of  title  in  himself. 

The  act  of  1840,  providing  a  summary  remedy  to  enable 
landlords  or  lessors  to  obtain  possession  of  lands  or  tenements 
unlawfully  detained  or  withheld  by  tenants,  Dig.,  art.  1759,  au- 
thorized the  summary  proceedings  in  this  case;  and  the  act 
contaiiis  the  express  provision  that  the  estate  or  merits  of  the 
title  shall  not  be  brought  in  question:  Dig.,  art.  1767.  Under 
this  last  provision,  it  was  manifestly  intended  that  in  this  sum- 
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niftiy  prooeeding  the  only  question  ehonld  be  wbetlier  the  de- 
fendant held  the  poooooaion  in  the  ohttaoter  of  tenant  under  of 
deriyed  from  the  pUintiJf  in  the  sait  The  act  of  1848,  Dig. 
449,  contains  all  the  proTinons  of  the  former  act  as  to  the 
rights  of  the  landlord,  and  is  in  its  terms  the  same,  excepting 
that  it  drops  from  its  provisions  that  on  the  trial  '*  the  estate  or 
merits  of  the  title  shall  not  be  bronght  in  question. ''  It  being 
a  re-enactment  of  the  former  act,  with  the  exception  noticed,  it 
is  beliered  to  hare  superseded  that  act,  and  that  the  exeeption 
is  no  longer  a  part  of  the  statute  regulating  such  trials. 

This  brings  us  to  inquire  how  this  question  stands  in  com* 
mon  law.  The  proposition  that  a  tenant  will  not  be  heard  to 
dispute  the  title  under  which  he  entered,  as  a  general  one,  is 
correct;  but  it  is  belicTed  to  be  subject  to  some  exceptions. 
And  the  modem  tendency  of  the  courts  has  been  liberallj  to 
allow  those  exceptions;  and  each  one,  of  course,  must  depend 
upon  its  own  peculiar  circumstances. 

If  a  defendant  pleads  the  statute  of  limitations,  he  will  be 
held  to  hold  under  the  title  by  which  he  entered;  yet  he  will  be 
permitted  to  controvert  the  presumption  of  his  possession  being 
under  the  title  by  which  he  had  entered.  Any  acts  of  the  de* 
f endant,  known  to  the  plaintiff,  or  from  their  notoriety  supposed 
to  be  known  to  him,  inconsistent  with  such  tenure,  will  be  con- 
sidered as  repudiating  it;  and  from  that  time  the  possessioQ 
would  be  adverse:  Opinion  of  Ohief  Justice  MarshalL 

This  is  clearly  the  case  where  the  suit  is  brought  to  try  title; 
and  we  believe  that  it  would  not  be  extending  the  principle  of 
such  exceptions  too  far,  when  the  possession  alone  was  sued  for, 
to  allow  the  tenant  in  possession,  holding  over,  to  protect  him- 
self by  showing  a  title  consistent  with  the  title  under  which  he 
had  originally  entered,  and  this  is  far  enough  to  go  for  the  case 
before  us. 

Suppose  that,  after  the  lease  had  been  made  and  the  tenant 
had  entered,  the  lessor  had,  before  the  expiration  of  the  lease, 
sold  aU  his  right  and  title  to  the  land  in  question.  If,  notwith- 
standing such  sale,  he  should,  after  the  tenn  of  the  lease  expired, 
bring  an  action  to  recover  the  possession,  he  could  not  recover; 
because  that  the  sale  of  the  whole  estate  carried  with  it,  to  the 
vendee,  the  right  of  possession.  But  to  make  the  case  still 
stronger,  suppose  this  vendee  had  sold  to  the  tenant  in  poeses- 
sbn,  the  defendant,  if  sued  by  the  original  lessor,  under  whom 
he  had  entered,  could  protect  himself  by  such  title  so  derived 
from  the  person  under  whom  he  had  acquired  the  possession. 
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The  sale  made  under  the  judgment  against  Stanfield  is  prima 
faoie  good,  and  conveyed  to  the  appellant,  as  the  purchaser,  all 
the  right,  title,  and  interest  that  Stanfield  held  or  possessed  in 
the  premises,  as  fully  as  if  made  by  himself,  the  right  to  the 
possession  included.  If  these  rules  are  not  correct,  and  a  person 
who  has  entered  as  a  tenant  for  a  term  can  not  under  any  cir- 
eumstanoes  be  allowed  to  protect  himself  after  holding  over 
against  a  suit  brought  for  the  i>osse8sion  against  him  by  his 
lessor,  it  would  result  in  this,  that  if  after  making  a  lease  the 
lessor  conyeys  all  his  right  and  title  to  the  tenant,  before  the 
expiration  of  the  term,  he  could  yet  sue  for  the  possession  and 
reooTcr  it,  and  drive  the  tenant  to  another  suit  to  try  title,  or 
upon  the  covenants  contained  in  the  deed  of  the  very  person 
who  had  turned  him,  under  such  circumstances,  out  of  posses- 
sion of  his  own  property — a  state  of  things  not  to  be  tolerated 
under  any  sound  and  wise  system  of  jurisprudence;  and  more 
especially  not  our  own,  where  all  the  rights  of  the  parties  can 
and  ought  to  be  litigated  and  adjudged  in  one  action. 

We  believe  that  it  was  competent  for  the  appellant  to  have 
offered  in  evidence  the  sale  made  under  the  execution  from  the 
justice  of  the  peace;  and  if  valid,  that  it  would  have  been  a 
complete  defense  to  the  action;  and  that  the  court  erred  in 
withholding  it  from  the  juty.  This  is  the  most  material  ques- 
tion presented  by  the  record,  and  on  which  it  must  turn  on  a 
new  trial.  We  have  not  leisure  tp  discuss  other  questions  raised. 
The  judgment  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


ESsTOPPEL  OP  Tenant  to  Deny  Landlobd's  Tftlb  OxirxBALLT:  See  Bmer' 
kk  V.  Tavener,  58  Am.  Dec.  217,  and  note.  A  tenant  in  not  obliged  to  de- 
fend against  the  title  of  the  true  owner,  but  may  attorn  to  him:  Andrews  ▼• 
Rkhoard9on,  21  Tex.  297;  und  if  the  title  of  the  landlord  after  he  leasee  to 
the  tenant  passes  to  a  third  person  by  a  transfer  or  by  operation  of  law,  and 
the  tenant  voluntarily  attorns  to  that  party,  ho  may  defend  under  the  right 
of  his  new  landlord  in  forcible  entry  and  detainer  by  the  original  landlord: 
Texas  Land  Co,  v.  Twrman^  53  Id.  625.  Though  a  tenant  is  not  in  general 
permitted  to  question  the  title  of  the  Undlord,  yet  if  there  be  fraud  on  the 
part  of  the  landlord  in  the  execution  of  the  lease,  and  he  is  unable  by  reason 
of  his  insolvency  to  indemnify  the  tenant  for  rents  wrongfully  exacted,  the 
tenant  may,  while  in  possession,  purchase  a  superior  title  if  he  does  so  bona 
fide  from  well-grounded  fear  of  eviction,  and  may  rely  on  the  title  thus  ao- 
quired  in  resisting  a  suit  by  the  landlord  for  possession:  OaUoffker  v.  Ben* 
meU,  38  Id.  291,  all  citing  the  principal  case. 

Parol  Evidencb  is  Admissibls  to  Explain  Uncertain  DssosiPTioir  im 
Deed:  Lick  v,  O'DormeU,  58  Am.  Dec.  38.3,  and  note;  and  see  Coleridt  v. 
ffoaper,  56  Id.  505.    A  deed  will  not  be  pronounced  void  on  mere  inspectioo. 


1863.]  BunoBD  v.  Holldcak.  223 

where  it  does  nol  i^peer  from  the  face  of  the  deed  thst  the  Und  oonveyed 
cennot  be  identified  by  the  aid  of  extrimio  evidenoet  WUmm  t.  Smith,  60 
Teac  369;  and  a  title  bond  lor  land  is  not  Toid  for  iasiiffioient  deseriptioii 
when  the  land  eonld  be  identified  by  the  aid  of  extrinsic  eTidenoe  and  the 
bond  is  properly  admiwsible  in  eridanoet  StMoU  ▼•  March,  52  Id.  251,  both 
citing  the  principal  ease. 

BxFSAL  OF  Statdtss*  What  OcHHTiTUTM:  See  BeUtOU  S  I.  B.  R.Co.  r. 
Chngary,  58  Am.  Dea  589;  BtmoU  t.  JffiMMtff,  Id.  289}  Jiogerw  t.  Wairom$,  Id. 
100;  JTeiU  t.  Kern,  51  Id.  746;  Duffcm  t.  Omkmp  43  Id.  500}  JBs  parte 
TVapnofl;  42  Id.  676. 

Lbssb  PvBCBaanro  Prbosb  uitdieb  BsBOonoir  Balb  aoadist  Lnsoa 
is  not  estopped  to  deny  the  latter^s  title:  Doe  ex  dem.  Mmvell  t.  Mwie,  53 
▲m.  Deo.  419.  The  principal  oase  was  eited  to  the  point  that  a  tenant, 
pmeimsing  land  at  ezeontion  sale  sgainsi  the  landlord,  aoqnii«othelandkird1i 
titie^  and  ooonpies  the  same  positioaas  a  Tvndee  from  him,  and  in  sooh  aease 
the  landlord's  right  to  possosrion  is  mecgsd  in  and  follows  the  titi%  la  Wat- 
rem  t.  JSe%,  17  Tex.  55a 

Etidsrcb  ov  Titu,  AramnBiUTT  ov,  nr  Aonov  ov  FoBonu  Bstbt  and 
I>BrAUffBB:  8ee  oases  cited  in  the  note  to  Lortmkr  t.  Lewm,  39  Am  I>eo.  465. 
In  this  action  a  tenant  holding  orer  may  defend  his  posssssJou  by  showing 
that  after  the  lease  he  pardiased  the  title  ol  the  landlord  at  an  eaceoBtion  sale» 
and  he  may  lawfoUy  attorn  to  a  third  person  who  after  the  date  of  his  lease 
had  thns  pnrchassd;  Tetoae  Lamd  Oo.  ▼•  TWmoN^  53  Tex.  619,  citing  tha 
pfiioipal 
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[10  TiXAa,  no.] 

Vbtbd  Esxatx  nr  ExiiAiNDXE  is  Created  where  a  testator  bequeaths  cerw 
tain  property  to  his  wife  during  her  natural  life,  and  at  her  death  to 
"  become  the  property  of  **  hie  children. 

IHTEHMTf  OV  RKMADTDEBMAlf  DtINO  BXVOBS  TXBMIirATIOir  OV  LiFI  EbTATI 

deacends  to  his  heirs,  where  the  remainder  is  vested. 

I>ICLA1UTI0N  BT  BkMAINDBBMAN  TO  ESOOVXB  HIS  POBTXOM  OF  LlOAOT,  filed 

against  another  remainderman  in  possession  of  the  property,  need  not 

aver  a  grant  of  administration  npon  the  estate  of  the  testator,  nor  make 

sach  administrator  a  party. 
Formal  Abbsnt  ov  Bzeoutor  to  Lmaot  is  UmrioxasABT  in  equity,  and 

need  not  be  averred  in  action  by  remainderman  to  reoover  possession  of 

legacy. 
Pebsohaltt  Bebgbnm  to  Heibs  on  the  death  of  a  testator,  and  is  not  vested 

in  the  administmtor,  in  Texas. 
Hebs  mat  Sue  without  Admivistbation  bbiko  Obahted  on  the  estate  of 

the  testator,  where  a  great  length  of  time  has  elapeed  between  the  time 

of  the  death  and  the  time  when  action  was  brought. 
Laws  or  Akoiheb  State  are  Facts  which  can  be  recognised  and  acted  om 

only  when  proved  at  the  trial. 
Wmfs  Pbopbbtt  on  heb  Death  Vebtb  nr  heb  Heibs  at  Law}  the  h^tbanil 

has  no  daim  therein  unless  he  b  one  of  her  heirs. 
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Tabot  Tbobxtov  died  in  Tennessee  in  1814.  By  his  will  he 
appointed  his  wife,  Amelia,  his  exeoutriz.  He  made,  amongst 
▼arious  legacies  and  deTises,  a  bequest  of  certain  realty  and 
personalty  to  his  vrife  during  her  natural  life,  at  her  death  to 
"  become  the  property  of  my  own  children,  as  well  as  of  Al« 
fred,  my  wife's  son/'  Tanc^  at  that  time  had  three  children, 
Eliza,  Harriet  and  Patsy.  Harriet  and  Alfred  died  unmarried, 
intestate,  and  without  issue  before  Amelia's  death.  Pat^  mar- 
ried William  Bufford,  and  by  him  had  sereral  children,  the 
plaintiffs  in  this  action.  Eliza  married  Holliman.  Amelia,  the 
wife  of  Yan<7,  took  possession  of  the  property  bequeathed 
to  her  immediately  on  her  husband's  death.  She  subsequently 
removed  to  Texas,  and  on  her  death  in  1843  had  possession  of 
one  of  the  negresses  and  her  increase.  Holliman  and  Eliza,  his 
wife,  on  Amelia's  death  took  possession  of  this  property.  In 
1845,  the  children  of  Patsy,  she  being  then  dead,  brought  this 
petition  against  them  for  a  distribution,  claiming  they  were 
entitled  to  half  the  property.  The  defendants  demurred,  on  the 
grounds — 1.  That  the  petition  did  not  show  administration  had 
been  granted  on  Yancy's  estate,  and  that  the  administrator  had 
not  been  made  a  party;  2.  That  there  was  no  allegation  of  ad* 
miniBtration  having  been  granted  on  the  estates  of  ELarriet, 
Alfred,  or  Amelia  Thornton,  or  of  Patsy  or  of  WiUiam  Bufford, 
her  husband;  and  that  there  was  no  allegation  that  any  portion 
of  the  legacy  had  been  adjudged  by  any  court  of  competent  juzis^ 
diction,  and  that  none  of  the  representatiTes  of  these  persons 
had  been  made  parties.  The  demurrer  was  sustained  and  the 
petition  dismissed.    The  petitioners  appealed. 

J,  P.  Henderson  and  J.  U.  Ardrey^  tor  the  appellanta. 
A.  W.  O.  fiEcfa,  contra. 

By  Court,  HncrmLL,  0.  J.  This  cause  has  been  very  ably  ar- 
gued. The  argument  for  the  appellants  is  principally  confined 
to  a  discussion  of  the  grounds  upon  which  judgment  was  ren- 
dered below. 

The  counsel  for  the  appellees,  in  his  luminous  and  elaborate 
disquisition,  has  extended  his  researches  to  other  points,  and  has 
exhibited  great  capacity  and  industxy  in  his  explorations  into 
the  ancient  learning  of  the  law,  much  of  which  has  either  be« 
come  obsolete,  or  at  least  is  ^foreign  to  the  laws  and  juxispm* 
dence  of  this  country.  Independent  of  the  grounds  in  relation 
to  the  necessity  of  administration  on  the  estates  of  the  deceased, 
one  of  the  most  important  points  in  the  argument  of  counsel 
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was  as  to  tiie  obaraoter  of  the  estate  in  remainder;   that  is, 
whether  Tested  or  contiiigent. 

Questions  of  this  nature  have  rarely  arisen  in  this  oonrt  or  state. 
One  reason  probablj  is»  that  between  1821  and  1810  no  snoh 
estate  oonld  haye  been  created.  Spain,  long  affioted  with  the 
most  deplorable  evils,  resulting  from  her  laws  of  primogeniture, 
and  entails  of  varions  lands,  by  whioh  property  was  almost 
locked  up  from  the  uses  of  commerce,  in  a  spirit  of  thorough 
reform,  in  1821,  by  one  decree,  swept  off  all  these  restrictions, 
giving,  in  substance,  the  first  taker  of  property  full  ownership 
and  complete  powers  of  control  and  disposition. 

This  became  the  law  of  Mexico  and  of  the  state  of  Ooahuila 
and  Texas;  and  under  it,  remainders  over,  after  a  life  estate, 
were  void.  They  were  restrictions  upon  the  power  of  alienation 
in  the  tenant  for  life;  and  were  therefore  prohibited.  They 
were  known  as  Jide  oommtssa,  or  rather  as  Jidei  commissary  suIh 
stUuiUms,  and  as  such  were  repugnant  to  law — the  first  taker,  or 
fiduciary  legatee,  being  entitled  to  the  whole  estate. 

We  have  to  regret  that  many  of  the  authorities  referred  to  by 
counsel  are  not  accessible  to  the  court,  and  especially  the  de« 
dsions  from  the  state  of  Tennessee,  on  which  much  reliance  is 
placed. 

To  determine  whether  the  remainder,  limited  in  this  bequest, 
IB  Tested  or  contingent,  we  must  ascertain  the  characteristics 
which  distinguish  one  sort  of  remainder  from  the  other.  X 
Tested  remainder  is  defined  to  be  an  immediate  right  of  present 
enjoyment,  or  a  present  fixed  right  of  future  enjoyment.  A  grant 
of  an  estate  to  A.  for  life,  and  after  his  death  to  B.  in  fee,  is  a 
fixed  right  of  future  enjoyment  in  B.,  and  is  consequently  a 
Tested  remainder:  4  Kent's  Com.  201.  It  is  a  fixed  interest,  to 
take  effect  in  possession,  after  a  particular  estate  is  spent. 

In  Moore  t.  Lyons^  25  Wend.  119,  as  cited  in  4  Kent's  Com. 
202,  it  was  held  that  in  a  dcTise  of  real  estate  for  life,  and  after 
Ids  death  to  three  others,  or  to  the  surriTors  or  surviTor  of  them^ 
their  heirs  and  assigns  forerer,  the  remaindermen  took  a  Tested 
interest  at  the  death  of  the  testator.  The  law  faTors  the  con* 
struction  that  remainders  are  Tested  at  the  death  of  the  testator 
so  as  not  to  out  off  the  heirs  of  the  remainderman  who  may 
happen  to  die  before  the  death  of  the  tenant  for  life.  It  is  the 
present  oapaeity  of  taking  eflBdct  in  possession  which  distin« 
gniahes  a  Tested  from  a  contingent  remainder.  If  it  be  uncertain 
whether  a  use  or  estate,  limited  in  fuSuro^  will  erer  Test,  such 
use  or  estate  is  a  contingent  remainder:  4  Kent's  Ck>m.  202-204^ 

]>ao.TokLS-IA. 
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From  theee  definitions,  it  ia  quite  manifest  that  the  remainder 
to  hie  own  children  and  to  his  stepson  was  Tested  at  the  death 
of  the  testator,  and  did  not  remain  in  contingency  until  the 
death  of  the  tenant  for  life.  The  nse  of  the  expression  '*  to  be- 
come the  property  of  the  remaindermen,  after  the  death  ol 
Amelia/'  did  not,  it  is  conceiyed,  hold  it  in  contingency  until  that 
death.  If  he  had  used  the  terms  '*  I  give  to  mj  wife  the  prop- 
erty during  her  nattiral  life,  and  after  her  death  to  my  own 
children,"  etc.,  the  remainder  would  have  been  clearly  vested. 
The  expressions  employed,  viz.,  that  the  subjects  of  the  bequest 
were  after  her  death  to  become  the  property  of  the  persons 
in  remainder,  are  equivalent  and  identical  in  meaning;  and 
import  no  more  of  uncertainty  and  contingency  than  do  the 
other  terms. 

Having  determined  that  the  bequest  became  an  actual  estate 
in  the  legatees  at  the  death  of  the  testator,  it  follows  that  the 
interest  of  such  of  the  remaindermen  as  died  before  the  ter- 
mination of  the  life  estate  descended  to  their  heirs. 

Recurring  to  the  special  causes  of  exception,  said  to  have  been 
ruled  upon  below,  the  first  is  the  want  of  an  averment  of  the 
grant  of  administration  on  the  estate  of  Yancy  Thornton,  the 
testator,  and  for  the  want  of  such  administrator  as  a  parly  to 
the  suit. 

I!here  is  nothing  substantial  in  this  objection*  It  is  averred 
that  the  executor  and  executaix  took  out  letters  testamentary, 
and  whether  they  did  so  in  fact  or  not  is  of  no  consequence  to 
the  present  claimants.  The  tenant  for  life  took  the  property 
into  possession  inunediately  on  the  death  of  the  testator.  She 
may  have  done  this  in  her  capacity  as  executor — ^though  even 
that  is  doubtful.  But  if  it  be  admitted  that  the  inception  of 
her  possession  was  in  her  capacity  as  executrix,  yet  the  pre- 
sumption is,  that  as  soon  as  it  was  ascertained  that  there  were 
no  debts  to  absorb  or  reduce  her  legacy,  her  possession  was 
changed  from  its  fiduciary  character  into  that  of  ownership  in 
her  own  right.  The  will  contains  internal  evidences  that  there 
was  no  reason  for  delay  in  paying  over  its  several  bequests. 
The  testator  believed  that  not  only  would  the  debts  be  paid  out 
of  what  was  owing  to  bun,  but  that  something  would  be  left  for 
division.  The  doctrine  that  a  formal  assent  to  the  payment  of 
the  legacy  was  necessary,  or  should  have  been  averred,  can  not  be 
maintained;  and  if  it  were  necessary,  after  the  lapse  of  forty 
years,  it  must  be  presumed.  This  doctrine  had  reference  only 
to  suits  for  legacies  at  common  law,  from  some  supposed  legal 
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ngbis  of  the  executor  in  the  property,  and  the  neoeiiitj  of  hi» 
•flsent  to  Test  the  property  in  the  legatee.    Bat  in  equity  tk» 
exeoator  was  not  regarded  as  the  real  owner  of  the  property* 
He  was  only  a  trostee,  holding  possession  for  the  poxpose  of  hia 
trosty  and  was  liable  and  eonld  be  sued  for  legades,  whether 
he  assented  to  them  or  not:  Story's  Eq.  Jar.,  seo.  591-593^ 
The  administration  of   the  estate  of  Taney  Thornton  mast 
have  long  sinoe  dosed.    It  is  presumed  that  there  is  some  lam^ 
in  Tennessee,  as  elsewhere,  by  which  an  administration  can^  ^ 
eome  to  an  end;  that  there  is  a  reasonable  period  within  which  '^ 
its  debts  must  be  paid  and  its  legacies  satisfied.    But  it  is  un- 
necessary to  discuss  this  objection  further;  as,  under  the  eir-- 
eumstances  of  this  case,  it  has  no  legal  substance  or  merit. 

The  n^t  exception  is  to  the  want  of   administration  on  ^ 
the  estates  of   Harriet  Thornton,  Alfred   Thornton,  Amelia 
Thornton,  and  Patsy  Bufford  and  her  husband,  William  BuiTord. 

The  objection,  so  far  as  it  embcsees  the  estates  of  Patsy  Buf- 
ford, Alfred  and  Harry  Thornton,  can  be  disposed  of  with  but  ' 
little  difficulty.    Patsy  Bufford  died  in  1821,  twenty-four  yeare^ 
before  the  commencement  of  this  suit.    From  this  lapse  of  tinie» . . 
we  must  presume  that,  if  necessary,  administration  was  granted  - " 
on  her  estate,  and  that  after  successfully  accomplishing  all  itm^ 
objects,  it  had  long  since  terminated.    The  debts,  if  any,  againsi^x 
her  succession  have  long  since  been  barred,  and  a  grant  ot^ 
administration  could  now  have  no  other  object  than  a  recoTery 
of  this  Tcry  property,  by  the  administrator,  to  be  then  turned 
orer  to  the  plaintifls.    It  is  said  that  the  law  will  not  do  a  Tain 
thing;  and  if  so,  it  certainly  would  not  permit  a  grant  of  admin-- 
istration,  as  that  would  be  quite  preposterous* 

There  is  a  distinction  between  the  right  of  an  administrator  ta 
the  property  of  an  estate  under  the  English  system  of  jurispru-* 
denoe  and  under  the  statutes  of  this  state.  In  England,  the  real^ 
estate  descends  and  vests  permanently  in  the  heir,  the  personalty 
being  in  abeyance  until  the  appointment  of  an  administrator^ 
where  it  vests  in  him.  Under  our  former  Spanish  and  Louisiana 
codes,  the  whole  property  was  vested  by  acceptance,  with  or 
without  the  benefit  of  inventory,  in  the  heirs;  or  was  renounced 
by  them,  the  appointment  of  an  administrator  being  a  subordinate 
matter,  dependent  on  circumstances.  Whether  after  the  intro* 
duotion  of  the  common  law  estates  of  decedents  vested  rt  once 
in  the  heirs,  before  the  statute  of  1818,  it  is  not  necessary  ta 
express  any  opinion.  Very  clearly  by  that  statute  (art  1221) 
they  did  upon  the  death  vest  immediately  in  the  heirs,  devisees^ 


228  BUFFOBD  V.   H0LLIMA5.  [T< 

or  legatees.  •  The  iheoiy  that  the  personal  eatate  is  in  abeyance 
cmtil  the  grant  of  adminifltration  was  never  the  law  in  this  state. 
It  vested  in  its  tme  owners,  and  required  no  aid  from  an  admin** 
istrator  to  invoke  it  from  the  donds,  for  no  other  purpose^ 
j)erhaps,  than  to  transfer  it  to  a  legatee. 

At  common  law,  executors  and  administrators  were  regarded 

«8  real  owners  of  the  property;  and  in  fact,  for  a  long  period, 

were  entitled  to  the  residue  after  the  payment  of  the  debts. 

And  it  was  not  until  the  statute  of  22  Car.  11.  that  administra- 

tors  were  definitely  compelled  to  distribute  the  surplusage  among 

the  next  of  kin.    The  doctrine  itself  no  longer  exists  at  common 

law,  but  many  of  its  traces  are  visible  on  the  law  of  administra* 

Itions.    No  such  principles,  or  any  resembling  them,  were  ever 

embodied  in  our  various  codes  of  jurisprudence.   The  heirs  testa- 

-  mentary  or  ab  irUeatalo  were  always  regarded  as  the  trt^B  owners 

""xd  the  succession;  and  administrators,  as  but  trustees,  with,  it 

.vis  toie,  important  and  very  enlarged  powers  and  obligations. 

Wliere  but  a  limited  period  has  elapsed  since  the  death  of  the 

^  deceased,  it  would  be  inconvenient,  as  a  general  rule,  to  permit 

:•  legatees  or  distributees  to  sue  strangers  for  personal  property: 

:  not  for  the  reason  that  they  are  not  really  the  owners  and  have 

i.no  certain  interest  until  after  administration;  but  as  there  is  a 

^presumption  of  the  existence  of  the  debts,  and  as  they  have  a 

\pEior  61aim,  it  is  more  convenient  that  the  succession  be  con* 

Jtroflied  by  one  responsible  agent  representing  the  rights  of  all 

interested,  and  preparing  it,  after  being  relieved  from  incum- 

lirances,  for  distribution  among  its  rightful  owners.    But  where 

time  is  permitted  to  run  on,  where  the  creditors,  if  any,  will  not 

;take  measures  to  enforce  payment,  the  presumption  arises  that 

^ there  are  no  debts;  and  the  real  owners  in  possession  of  the 

property,  or  having  rights  thereto,  can  not  be  disturbed  in  their 

|)086essions  or  thwarted  in  their  actions  by  attempts  at  adminis* 

ftration  for  the  benefit  of  creditors  whose  claims  by  their  own 

laches  and  neglect  have  been  forfeited.    We  are  of  opinion  that 

there  is  no  necessity  for  administration  on  the  estate  of  Patsy 

Bufford.     Surely  her  heirs,  a  quarter  of  a  century  after  her 

•death,  can  sue  and  recover  any  property  claimed  without  the 

•extraneous  and  superfluous  aid  of  an  administration. 

These  observations  apply  with  equal  force  to  the  objection 
for  the  want  of  administration  on  the  estates  of  Harriet  and 
Alfred  Thornton,  between  whose  deaths  and  this  suit  there  was 
m  lapse  of  fifteen  years. 

ISie  objection  for  the  want  of  administration  on  the  estate  d 
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Amelia  Tboftnton^  the  mother,  has  not  been  nrgecL  It  does  not 
appear  from  the  face  of  the  petition  that  plaintifb  claim  hf 
representation  through  the  said  Amelia. 

Another  ground  of  exception  is,  that  no  administratioa  ham 
been  had  on  the  estate  of  William  Bofford,  the  father  of  plaint- 
Ub;  and  it  is  contended  that,  by  the  common  law,  the  plaintiflb 
ean  claim  only  through  their  father's  representatiTes;  that»  tm 
husband,  he  had  a  right  to  reduce  his  wife's  ohoses  in  aetiom 
into  possession,  to  recoTer  her  proper^  as  her  administrator,  but 
for  his  own  exdosive  benefit;  and  that  that  administratioii  de« 
▼olved  upon  his  representatives,  if  not  taken  oat  daring  his  life* 
These  doctrines  may  or  may  not  have  some  foundation  in  th* 
laws  of  Tennessee,  the  domicile  of  the  deceased  intestate.  I  havsi 
not  the  means  of  ascertaining  whether  they  are  well  founded  or 
0ot,  Whether  the  statate  of  distributions  of  22  Oar.  IL,  witb 
ihe  explanatory  sections  from  the  statute  of  frauds  and  perjuries 
of  29  Oar.  n.,  has  been  adopted  in  Tennessee,  is  not  known.. 
The  rights  of  the  plaintiffs  on  demurrer  must  be  tested  by  th» 
laws  of  this  state.  The  laws  of  Tennessee  are  facts  which,  nol 
being  averred  in  the  petition,  can  not,  on  exception,  be  con'* 
sidered.  They  can  be  recognized  and  acted  on  only  when  proved 
and  established,  as  other  facts,  in  evidence  at  the  triaL 

By  the  laws  of  this  state,  as  they  existed  at  the  death  ot 
Patsy,  the  mother  of  the  plaintiffs,  and  at  the  commencement; 
of  this  suit,  all  her  right  and  interest  in  this  property  vesteil 
in  the  plainti£Bi  as  her  heirs  at  law.  The  husband  had  no  cloin^ 
therein.  Oonsequently,  in  the  present  aspect  of  the  case,  the  ne- 
cessiiy  of  administration  on  his  estate  is  not  a  subject  of  examina* 
iion.  In  any  event,  even  if  the  laws  of  Tennessee  be  such  as 
they  are  represented,  yet,  as  there  is  very  little  probability  that 
there  are  any  debts  against  William  Bufford  in  Texas,  letters 
of  administration  would  be  more  a  matter  of  form  than  of  sub- 
stance. Should  the  plaintiffs  deem  it  advisable,  they  may  caus» 
administration  to  be  taken  on  the  estate  of  WiUiam,  and  if  so» 
and  application  is  made  by  him  to  become  a  pairty  to  this  suit» 
bo  is  required  to  be  admitted  as  such,  and  the  suit  will  proceed 
jointly  in  the  names  as  well  of  the  administrators  as  of  thei 
present  plaintiffs. 

•  There  are  several  points  of  some  interest  discussed  in  argOK 
ment  which  I  can  not  notice;  and  the  examination  I  have  mad» 
into  those  considered  has  for  the  want  of  authorities  been 
dnoted  under  great  disadvantages. 

Beveraed  and  remanded. 


^330  OooNB  V.  Beniok.  [T6za8» 

RKicAiiiDBia^  WHKir  TBavKD  AND  WHXiT  CoNTiiraiirT:  Bm  Do€  T.  PrO' 
^fo$t,  4  Am.  Deo.  249;  Jaekmm  y.  JHerriUt  5  Id.  213;  turnip  t.  /faMUby,  19 
Id.  632. 

Cbeditobs  and  Hubs  inrsr  Sim  through  Lbgal  Repbbskntativb:  Wot* 
4Agr  ▼.  JokMon,  52  Am.  Deo.  399,  and  note.  To  the  general  role  that  heira,  doT- 
iseea,  eta,  are  not  allowed  to  sne  for  recovery  of  debts  6r  property  of  the  ee« 
'iate  pending  administration,  there  are  well-established  exceptions;  and  where 
an  administrator  after  a  lapse  of  nearly  six  years  from  the  intestate's  death, 
without  effort  during  that  time,  refused  to  bring  suit  for  the  property,  aa 
-exception  exists:  Patton  v.  Oregmy,  21  Tex.  513;  and  if  an  administrator  can 
aot  or  will  not  act  for  the  preservation  of  the  estate,  heirs  have  a  right  to  do 
•^Ni:  Rogen  v.  Keanard^  54  Id.  37,  both  citing  the  principal  case. 

Absent  op  Executor  to  Legact,  Nxcsssmr  of:  See  Criat  ▼.  Crist,  SO 
Am.  Dec  481,  and  note. 

Judicial  Notice  of  Foreign  Laws:  See  Kokn  v.  Schooiur  RenoMscmcef 
52  Am.  Dec.  577;  Pelton  v.  Plainer,  42  Id.  197;  Hole  v.  N.  J.  Steam 
Nav.  Co,,  39  Id.  398,  and  cases  cited  in  the  note. 

Increase  ot  Propertt  Bequeathed  Wife  Goes  to  her  Brothers  and 
'Sisters  on  her  death  without  children  rather  than  to  her  husband:  Newcomer 
V,  Orem,  56  Am.  Dec.  717. 

Estate  of  Decedent  Vests  Immediately  in  Heirs,  in  Texas:  Fidt  v. 
NoTveL,  58  Am.  Dec.  128.  An  heir  has  a  right  of  entry  upon  real  estate  left 
by  the  ancestor,  subject  only  to  the  statutory  right  of  the  administrator,  and 
where  there  is  no  administrator,  can  maintain  ejectment:  UpdegraffY,  Trcuk^ 
18  CaL  459,  citing  the  principal  case. 


Coons  v.  Reniok. 

[11  Texas.  134.] 

■Becondart  Evidenob  ov  Publio  Documents  is  Admissible;  and  a  oon- 
tract  between  a  United  States  quartermaster  and  private  penons  for  th« 
#  transportation  of  military  stores,  on  file  in  the  quartermaster's  depart- 
ment, is  of  such  a  publio  character  that  secondary  evidence  of  its  oon« 
tents  is  admissible. 

Oeneral  Objection  to  General  Charge  to  Jurt  n  Inbufticiknt;  the 
assignment  should  point  to  the  particular  portion  of  the  charge  objected 
to  and  supposed  to  be  erroneous. 

f^ERSONS    ARE    LIABLE    AS    PARTNERS    FOR    SbBYICBS    RENDERED    FOR    PaBT- 

NEB8BIP,  and  it  is  wholly  immaterial  what  the  arrangement  as  to  the 
several  duties  of  each  may  have  been  between  the  persons  themselves^ 
and  which  one  employed  or  engaged  the  services  of  the  plaintiff. 

Benigk  sued  Coons,  Lewis  &  Oroesbeck,  as  partners,  for  ser- 
vices rendered  to  them  as  a  teamster.  Lewis  and  Groesbeck 
denied  the  hiring,  and  denied  that  they  were  partners  of  Goons.. 
The  evidence  showed  that  Benick  was  employed  by  a  person 
t^presenting  himself  as  the  agent  of  the  three.  To  prove  the 
{Mfftnerahip,  the  plaintiff  produced  a  copy  of  a  contract  between 
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Major  Babbitt,  tbe  United  States  quartermaster  general,  and 
the  defendants  jointly  for  the  transportation  of  stores  to  El 
Paso.  He  filed  an  affidavit  that  the  original  was  not  in  his  pos* 
session  or  under  his  control,  but  was  in  possession  of  the  goven* 
menL  The  copy  was  certified,  and  Major  Babbitt  testified  that 
it  was  a  true  copy.  The  copy  was  admitted  against  objection. 
There  was  other  evidence  of  the  fact  of  the  pamership.  Lewis 
and  Groesbeck  introduced  evidence  to  show  that  after  the  train 
started.  Coons'  teams  and  theirs  were  placed  under  different 
captains,  and  different  accounts  were  kept  with  the  quarter- 
master. The  court  charged  that  if  the  jury  believed  that 
Lie  wis.  Coons,  and  Groesbeck  entered  into  a  contract  with 
the  government  to  transport  military  stores,  and  that  the  plaint- 
iff was  employed  by  one  of  them  or  his  agent  to  act  as  teamster 
to  carry  out  the  common  enterprise,  and  that  he  performed  this 
duty,  they  should  find  for  the  plaintiff;  that  partners  may  enter 
into  any  agreement  between  themselves,  and  it  is  binding  upon 
themselves;  but  the  contract  of  one  of  the  partners  was  bind- 
ing on  the  others,  if  the  contract  legitimately  grew  out  of  tbe 
partnership  business.  The  court  refused  to  charge— 1.  That  if 
the  plaintiff  was  specially  hired  by  Coons  or  his  agent,  that  his 
services  were  performed  on  Coons'  portion  of  the  train  solely, 
and  that  each  of  the  defendants  had  separate  trains  united  in 
the  enterprise,  and  that  each  was  separately  liable  for  ex- 
penses of  his  portion  of  the  train  respectively,  then  they  should 
find  for  defendant;  2.  That  if  they  believed  Benick  made  a  con- 
tract with  Coons  alone,  that  he  alone  was  liable.  Verdict  and 
judgment  for  plaintiff.  A  motion  for  a  new  trial  was  overraled, 
and  the  defendants  appealed. 

J.  Denison  and  L  P.  J<mes^  for  the^appellanta. 

/.  A.  and  O.  W.  Paschal,  contra. 

m 

"By  Court,  Lipscomb,  J.  The  appellants  assign  the  following 
errors:  1.  The  court  erred  in  admitting  as  evidence  the  copy  of 
the  contract  between  Major  Babbitt  and  the  appellants;  2.  The 
court  erred  in  its  general  charge  to  the  jury;  3.  The  court  erred 
in  refusing  to  give  the  charges  asked  by  the  appellants;  4.  The 
court  erred  in  refusing  to  grant  a  new  trial. 

To  consider  the  errors  in  the  order  in  which  they  have  been  pre- 
sented,  the  statement  of  facts  shows  that  the  plaintiff  in  the  court 
below  offered  in  evidence  a  copy  of  a  contract  entered  into  between 
ICajor  Babbitt,  United  States  quartermaster  at  San  Antonio,  and 
the  appellants,  for  the  transportation  of  military  stores,  which 


232  OooKS  V.  Beniok.  [T 

cop  J  was  oertified  to  by  Major  Babbitt  as  correct.  It  was  pioved 
by  Major  Babbitt  that  the  contract  was  signed  in  triplicate,  and 
that  one  of  the  originals  was  on  file  in  the  quartermaster's  depart- 
xnant  in  San  Antonio;  that  he  had  no  doubt  the  copy  produced  was 
a  true  and  faithful  copy  of  the  original,  which  he  had  control  of 
in  his  office.  Whether  this  was  competent  CTidence  is  the  matter 
to  be  inquired  into.  If  the  original  could  hare  been  procured,  it 
would  have  been  primaiy  evidence,  and  the  failure  to  introduce 
it  would  not  have  let  in  secondary  evidence.  If  the  original  was 
beyond  the  control  of  the  parfy,  a  copy  would  be  admissible; 
or  any  other  kind  of  secondary  evidence  of  its  contents:  See 
Oxeenl.  Ev.,  sec.  81,  note.  If  the  quartermaster  general  oonld 
have  been  compelled  to  produce  the  original,  under  his  control 
in  the  quartermaster's  office  at  San  Antonio,  by  a  prooess  of  the 
court,  it  ought  to  have  been  so  produced.  If  the  contract  bad 
been  any  private  paper  or  document,  it  is  believed  that  Major 
Babbitt  might  have  been  compelled  to  bring  it  into  court  under 
a  Bubpama  duees  tecum.  If  it,  however,  is  to  be  regarded  as  a 
public  document,  which  he  as  an  officer  of  the  government  is 
required  to  keep,  the  production  of  the  original  would  be  dis- 
pensed with,  and  secondary  evidence  could  be  resorted  to.  We 
apprehend  that  from  the  character  of  the  contract  it  would  be 
considered  of  a  public  character,  in  which  the  interest  of  thb 
government  was  concerned,  and  one  important  to  be  preserved 
in  the  office  of  the  quartermaster  at  Sian  Antonio.  Mr.  Starkie, 
in  discussing  the  propriety  of  the  rule  rejecting  secondary  evi- 
dence when  primary  evidence  could  be  procured,  says:  ''So 
where  a  document  is  of  a  public  nature,  a  copy  of  it  is  evidence; 
for  the  production  of  the  original  is  dispensed  with  on  account 
of  the  inconvenience  that  would  result  from  the  frequent  re- 
moval of  public  documents;  and  consequently  the  absence  of 
the  original  aflTords  no  presumption  of  fraud:''  1  Stark.  Ev.  392. 
It  Major  Babbitt  could  be  required  to  appear  and  produce  the 
original  in  one  of  the  courts,  he  would  be  equally  liable  to  at- 
tend  with  his  original  contract  all  over  the  state,  to  the  great 
hazard  of  a  loss  of  the  document,  as  well  as  to  the  great  incon- 
venience of  those  interested  in  the  contract  from  its  being 
removed  from  the  office  of  the  quartermaster  general.  It  is  im- 
possible to  foresee  the  extent  or  the  inconvenience  to  the  puUio 
service  if  the  rules  should  be  laid  down  that  the  quartermaster 
could  be  called  from  his  service,  where  his  presence  might  be 
oonstantly  neoessaiy,  to  go  with  a  document  not  his  own,  but 
to  the  government.    The  reason  of  the  rule  requiring 
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iheoriginal  to  be  produced  is  founded  on  the  apprehension  that 
to  dispense  with  the  piimaiy  and  resort  to  secondary  evidence 
would  open  a  door  for  fraud;  but  when  it  is  clear  from  the  cir- 
onmstances  that  no  suspicion  of  fraud  could  arise,  and  a  great 
inconyenience  would  be  the  consequence  of  requiring  the  pro- 
duction of  the  primaiy  eyidence,  it  should  be  dispensed  with. 

In  this  case,  it  is  not  peroeiyed  that  there  would  be  the  slight- 
eat  danger  of  fraud  or  injury  resulting  from  i>ermitting  the  sec- 
ondary eyidenee  to  be  resorted  to.  It  appears  that  the  contract 
sought  to  be  proyed  is  one  in  which,  in  this  case,  liajor  Babbitt 
could  not  haye  the  remotest  interest  in  withhddingits  contents; 
nor  had  the  goyemment  he  represented  any  interest  in  the  ques- 
tion. The  contract  was  really  with  the  goyemment  through 
lum;  and  no  liability  could  accrue  against  him  or  the  goyem- 
ment, let  the  result  of  this  suit  be  a  decision  for  the  one  pBitjot 
the  other.  We  must  presume  that  the  proper  place  for  the  de- 
posit of  the  contract  is  with  the  quartermaster  general;  this 
preeumption  arises  from  the  nature  of  the  contract;  and  if  Major 
Babbitt  should  be  transferred  to  other  service,  that  it  would 
proi>erly  belong  to  the  office,  and  its  custody  would  devolye 
upon  his  successor;  and  in  all  such  cases,  the  primaiy  evidence 
ought  not  to  be  required,  neither  by  subpoma  duee$  ieoum  nor 
by  an  order  of  court,  when  the  contents  of  the  original  could 
be  proved. 

Having  arrived  at  the  conclusion  that  the  original  contract 
eould  be  dispensed  with  and  secondary  evidence  resorted  to, 
there  is  no  doubt  but  the  copy  was  sufficiently  proved  by 
liajor  Babbitt;  not  by  his  certificate  to  the  copy,  but  by  his 
evidence  upon  the  trial,  when  placed  as  a  witness  upon  the 
stand.  The  degree  of  credit  given  to  it  when  permitted  to  go 
to  the  juiy,  in  proving  the  copartnership  of  the  defendants,  was 
a  question,  then,  for  the  jury  alone  to  decide. 

In  answer  to  the  second  assignment,  it  may  be  answered  that 
to  allege  that  the  court  erred  in  its  general  charge  to  the  jury 
is  too  general  for  an  assignment  of  errors.  The  assignment 
should  have  pointed  to  the  particular  portion  of  the  charge  ob» 
jected  to  and  supposed  to  be  erroneous.  On  looking  into  the 
charge,  however,  we  are  unable  to  perceive  any  apparent  error. 

The  third  assignment  embraces  the  charges  asked  by  the  de* 
f endants  and  refused  by  the  court.  This  error  is  not  sustain* 
able;  the  charges  prayed  were  not  warranted  by  the  statement 
of  facts;  moreover,  if  there  was  a  partnership  in  the  enterprise-^ 
and  the  proof  as  to  that  fact  is  clear — ^it  was  wholly  immaterial 
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what  the  agreement  as  to  the  several  daties  of  eaoh  znay 
have  been  between  the  parties  themselyes;  they  would  be  liable 
as  partners,  and  it  is  not  material  which  one  of  them  employed 
or  engaged  the  servioes  of  the  plaintiff.  The  services  being 
rendered,  all  the  partners  became  liable  for  the  payment.  If 
the  charge  refused  had  gone  farther,  and  asked  the  court  to 
charge  the  jury  that  if  there  was  no  partnership,  then  the  direc- 
tion asked  would  be  the  conclusion  of  law  as  to  the  liability  of 
the  parties,  it  should  have  been  given.  The  charge,  as  asked, 
oould  only  have  been  given  on  the  assumed  hypothesis  that 
there  had  been  a  failure  to  prove  the  partnership.  This  hy- 
pothesis the  court  had  no  right  to  assume. 

The  fourth  assignment  can  avail  the  appellants  nothing.  In 
overruling  the  motion  for  a  new  trial  the  court  did  not  err,  as 
the  verdict  is  not  believed  to  have  been  either  contrary  to  law 
or  the  evidence.  There  was  proof  of  the  partnership  in  the  en- 
terprise of  transporting  the  nulitary  stores,  and  there  was  proof 
that  the  plaintiff  performed  services  as  a  teamster  in  the  trans- 
portation of  those  supplies,  and  there  was  proof  of  the  value  of 
his  services;  the  jury  found  the  value  of  the  services  rendered, 
and  there  is  no  ground  perceived  why  their  verdict  should  be 
disturbed. 

Judgment  affirmed. 

Gknieral  ExcsFTioir  to  Chabob  Gohtainiko  Skvbbai*  DigriHOT  Peofo* 
fiTiOMB  must  be  disregarded  cinlen  all  the  propoeitioiis  are  enraneoiiB:  Hag* 
gari  v.  Morgan,  55  Am.  Deo.  350,  and  note. 

Authenticated  Copies  of  Pttblio  Beoobds  abb  AmassiBLB  n  Bvi* 
DBHOBs  BammaitT,  Emenon,  46  Am.  Deo.  508;  Dmtxdem,  Clarke  ▼•  Dlggi, 
44  Id.  73. 


Robertson  v.  Smith. 

[11  TxzAs,  ail.] 

Iqhobanob  of  Stifitlation  vx  Oontbaot  is  No  Gbound  fob  Rblut 
against  the  stipolation,  where  there  is  no  evidence  that  he  was  deceived 
or  misled  by  any  misrepresentation  or  concealment  of  the  fact,  and  hit 
mistake  mnst  be  ascribed  solely  to  his  own  carelessness  or  inattention* 

Defense  on  Gbound  of  Kon-pebfobicangb  of  Contbact  nNAVAii.ABLB, 
WHEN.— Where  a  mortgagee  who  had  purchased  the  property  at  mort- 
gage sale  agreed  to  convey  the  land  and  the  nnpaid  balance  6t  the  judg- 
ment against  the  mortgagor  to  the  defendant  in  consideration  of  a  certain 
sum,  the  defendant  can  not  defeat  an  action  for  the  sum  on  the  ground 
that  the  plaintiff  has  refused  to  assign  the  judgment  and  has  converted 
It  to  his  own  nso,  where  the  proof  fails  to  show  an  appropriation  or  oon* 


1863.]  BoBiBTSON  t;.  Smith.  23S 


of  it  by  the  pUdntif^  and  shows  that  one  of  the  defendants,  act* 
ing  as  agent  for  the  others,  released  the  plaintiff  from  asnigning  it»  thai 
no  notice  of  dissent  was  giTen  by  the  others,  and  that  after  the  release 
the  plaintiff  was  not  called  on  or  required  to  assign  it,  and  that  no  oonio 
plaint  of  his  failure  to  do  so  was  made  until  the  action  was  brought. 

Smith  held  »  mortgage  against  one  Whiting,  which  he  fore* 
dof  ed,  and  he  purchased  the  property  at  the  foreclosare  sale* 
There  was  still  due  on  the  mortgage  three  thousand  dollars. 
Smithy  by  contract,  agreed  to  sell  to  one  Chalmers  the  property 
and  the  judgment  against  Whiting  for  four  thousand  five  hun- 
dred dollars,  and  to  receive  his  notes  and  a  mortgage  in  return, 
with  Webb,  Bobertson,  and  Horton  as  his  sureties.  This  contract 
was  consummated.  The  witness  Ayres,  spoken  of  in  the  opin- 
ion, was  employed  by  Webb,  one  of  the  defendants,  to  collect 
an  execution  issued  on  the  judgment  in  faTor  of  the  plaintiff, 
and  acting  under  Webb's  directions,  caused  the  execution  to  be 
levied  on  a  tract  of  land  as  the  property  of  Whiting,  and  ho 
bid  off  the  property  in  the  plaintiff's  name,  and  had  the  execu- 
tion satisfied.  But  Whiting's  title  had  proved  worthless.  This 
action  was  brought  by  Smith  on  the  notes  against  all  the  par- 
ties, and  they  defend  on  the  ground  that  Smith  failed  to  assign 
the  judgment,  and  had  appropriated  and  converted  the  same  to 
his  own  use,  and  pray  that  the  amount  of  the  judgment  be 
deducted  from  the  amount  of  the  notes.  Other  facts  are  stated 
in  the  opinion.  Judgment  for  the  plaintiff;  the  defendanti 
appealed. 

A.  J.  BamiUon  and  J,  A.  Oreen^  for  the  appellants. 
/.  A.  and  O.  W.  Paschal^  contra. 

By  Court,  Whxeleb,  J.  The  defense  rested  on  the  alleged 
refusal  of  the  plaintiff  to  assign  to  the  defendants  the  unsatisfied 
balance  of  his  judgment  against  Whiting,  and  the  conversion  of 
it  to  his  own  use;  and  the  question  to  be  determined  is  whether 
this  defense  was  sustained  by  the  proof.  This  must  depend 
mainly  on  the  conclusions  of  fact  to  be  deduced  from  the  evi- 
dence. 

The  original  agreement  entered  into  at  Austin  between  Smith 
and  Chalmers  contained  the  stipulation  that  the  former  should 
assign  to  the  latter  the  judgment  in  question.  The  reason 
assigned  by  him  for  refusing  to  do  so  when  called  upon  by 
Chabnera  to  execute  their  agreement  was,  that  when  he  ao< 
oepted  the  proposition  of  the  latter,  he  was  not  aware  that  it 
oontaintd  that  stipulation.    The  evidence,  however,  will  not 
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warmnt  that  oonolusion.  But  whether  he  knew  of  the  stipula* 
tion  or  not  is  immaterial,  if  no  deception  was  praotioed  upon 
him,  and  by  the  nse  of  ordinary  diligence  he  might  have  known. 
There  is  no  evidence  that  he  was  deceived  or  misled  by  any  mis- 
representation or  concealment  of  the  fact.  If  mistaken  as  to 
the  terms  of  the  proposition,  it  most  be  ascribed  solely  to  hia 
own  carelessness  or  inattention;  and  for  the  oonseqnenoes  of 
these,  the  party  is  himself  alone  responsible.  They  afford  him 
no  groand  of  relief  against  the  stipulations  of  his  contract. 
There  can  be  no  question  that,  upon  the  evidence  before  ns,  the 
undertaking  to  assign  the  judgment  in  question  was  oUigatoiy 
upon  the  plaintiff,  and  is  still  binding  upon  him,  unless  he  has 
been  released  from  its  performance.  So  far  as  Ohalmers  was 
concerned,  he  unquestionably  did  release  the  plaintiff;  whetiiAr 
absolutely  or  conditionally  may  admit  of  some  doubt  Frodk 
the  whole  evidence,  however,  I  incline  to  the  opinion  that  it  was 
intended  and  tmderstood  to  be  an  absolute  release  so  far  as 
Ohalmers  was  concerned.  He  was  acting  as  the  agent  of  the 
other  contracting  parties;  and  though  he  did  not  undertake  to 
bind  them  absolutely,  but  only  in  case  they  assented,  yet  when 
he  apprised  them  of  what  he  had  done,  and  that  the  plaintiff 
had  executed  the  contract  in  the  confidence  that  he  was  or  would 
be  released  from  the  stipulation  to  assign  the  judgment,  it  would 
seem  to  have  been  but  fair  and  just  that  they  should  either 
assent  to  or  disaffirm  his  acts.  And  such  seems  to  have  been 
the  intention  and  understanding  of  the  defendants  Webb  and 
Robertson  at  the  time.  They  accordingly  spoke  of  having 
nothing  more  to  do  with  the  business,  evincing  a  disposition  to 
disavow  the  acts  of  their  agent,  and  to  disaffirm  the  contract 
altogether.  Upon  the  solicitation  of  Chalmers,  however,  who 
used  the  argument  that  the  property  was  worth  what  he  had 
contracted  to  give  for  it,  independently  of  the  judgment,  they 
finally  "  consented  to  let  matters  remain  as  they  were,"  that  is, 
as  Chalmers  had  placed  them  in  concluding  the  business  with 
the  plaintiff;  and  proceeded  to  do  acts  confirmatory  of  that  con- 
tract, taking  possession  and  disposing  of  the  property.  The 
appellant  and  his  co-defendant  Webb  then  manifested  the  inten- 
tion to  acquiesce  in  the  arrangement  which  their  agent  had 
made;  and  though  the  defendant  Webb  states  in  his  testimony 
that  he  did  not  give  his  consent  to  release  the  plaintiff  from  his 
obligation  to  assign  the  judgment,  yet  I  should  be  inclined  to 
regard  the  acts  of  himself  and  his  co-defendant  Robertson  as 
amounting  virtually  to  such  release;  from  which  it  would  result 
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that  the  plaintiir  was  thereafter  under  no  obligation  to  these 
fwrtiea  to  make  the  assignment  in  question;  and  that  his  haying 
failed  to  do  so  oould  not  avail  them  as  a  ground  of  defense  or  of 
relief  in  this  suit.  This  conoluaion,  however,  is  not  satisfaotorj 
to  a  majority  of  the  court. 

It  becomes  neoessary,  therefore,  to  inquire  whether  the  de- 
fense is  made  out,  in  so  far  as  it  seeks  to  charge  the  plaintiff 
with  the  amount  of  the  judgment  in  question.  And  we  are  all 
of  opinion  that  it  is  not.  The  proof  fails  to  establish  that  the 
plaintiff  has  collected  any  part  of  the  judgment;  or  that  he  has 
in  any  manner  appropriated  or  converted  it  to  his  own  use. 
There  is  no  evidence  that  the  plaintiff  has  derived  any  benefit, 
or  that  the  defendants  have  sustained  any  injuxy  whatever,  in 
consequence  of  his  failure  to  make  the  assignment.  The  defend- 
ant does  not  appear  to  have  done  any  act  in  relation  to  the  judg- 
ment, or  to  have  exercised  any  control  over  it  But  the  evidence 
is,  that  the  defendant  Webb,  acting,  as  we  must  suppose,  for 
himself  and  his  co-defendants,  took  control  of  the  collection  of 
the  judgment.  The  witness  Ayres  was  the  agent  of  the  defend- 
antiwd  acted  under  his  Instructions.  And  though  he  used  the 
name  of  the  plaintiff  in  bidding  in  the  land  levied  on,  and  caus- 
ing the  execution  to  be  returned  satisfied,  he  did  so  without 
authority  from  the  plaintiff.  The  plaintiff  had  refused  to  give 
any  instructions  respecting  the  execution  in  the  hands  of  Ayres» 
or  to  exercise  any  control  over  it.  Ayres  was  not  his  agent,  and 
had  no  authority  from  him  to  act  in  the  premises.  And  there 
can  be  no  pretense  that  his  acts  can  bind  the  plaintiff,  or  that 
he  can  be  held  responsible  to  the  defendants  for  the  unauthor- 
ized use  of  his  name  by  their  agent. 

After  the  release  of  the  plaintiff  by  Ohalmers,  he  does  not 
appear  ever  to  have  been  called  on  or  required  to  assign  the 
judgment.  Nor  do  we  hear  of  any  complaint  of  his  failure  to  do 
so  until  the  notes  became  due,  and  the  plaintiff  was  urging  their 
payment. 

After  what  had  passed  between  the  plaintiff  and  Chalmera 
respecting  the  release,  the  defendants  ought  to  have  notified  the 
plaintiff  that  they  did  not  assent  to  the  release,  but  would  re- 
quire him  to  make  the  assignment.  They  do  not  appear,  how- 
ever, to  have  given  the  plaintiff  any  notice  of  their  intentions 
until  they  were  themselves  in  default  in  making  payment;  and 
they  then  only  urged  the  non-assignment  of  the  judgment  as  an 
inducement  to  a  compromise.  It  appears  that  the  defendants 
might  then  hav^  had  the  judgment  assigned  to  them  upon  per- 
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formanoe  of  their  part  of  the  contract.  Bat  they  seem  not  to 
have  desired  it.  Indeed,  the  judgment  appears  to  have  been  re< 
garded  by  all  parties  as  of  Teiy  doabtfol  Talae;  and  the  evidence 
goes  far  to  warrant  the  conclusion  that,  in  truth,  it  was  and  still 
is  wholly  worthless.  It  seems  at  least  clear  that  since  it  became 
the  subject  of  controversy,  no  one  has  or  could  have  derived  any 
benefit  from  it.  There  certainly  is  no  evidence  to  warrant  the 
conclusion  that  the  plaintiff  has  converted  it  to  his  use;  or  that 
his  omission  to  assign  it  has  deprived  the  defendants  of  any 
benefit  or  advantage  they  might  have  derived  from  ii  The  court 
are  of  opinion,  therefore,  that  the  plaintiff  is  not  chargeable 
with  the  judgment,  as  claimed  by  the  appellant;  that  if  anything 
has  been  done  to  embarrass  its  future  collection,  it  was  by  no 
fault  of  the  plaintiff,  and  that  he  can  not  be  held  responsible  on 
that  account;  and,  finally,  that  full  and  complete  justice  can  be 
done  between  the  parties  by  so  reforming  the  judgment  of  the 
court  below  as  to  require  the  plaintiff  to  make  the  proper  assign* 
men  of  the  judgment  in  question;  and  that  the  judgment  under 
revision  be  in  other  respects  a£5rmed. 
Judgment  afiirmed. 


Mdtaks  whkbs  THias  ABB  EQUAL  MsAin  or  Knowlbdob,  avd  No 
FBAgo  Afpbab8»  Is  no  ground  for  reliaf :  BeU  v.  JfeAen,  66  Am,  Deo  829^  aad 
note. 
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Vendeb  Retubino  to  Go  ok  with  CoinnKAcr  atteb  Pathtq  Past  ov  Pub- 
chase  Monet  forfeits  the  amount  already  paid,  and  the  yendor  maj  bring 
ejectment  and  recover  the  land  agreed  to  be  conTeyed. 

Admin isTBATOBd  must  Avail  Themselves  of  Statute  of  Looxattoni, 
as  a  general  rule,  where  the  claim  is  barred;  but  this  role  baa  no  applica- 
tion in  cases  where  it  would  be  detrimental  to  the  estate;  and  the  admin- 
istrator need  not  plead  the  statute  in  an  action  by  a  vendor  to  reeover 
balance  due  by  an  intestate  under  a  contract  for  the  sale  of  land  by  which 
the  vendor  'is  to  make  title  when  the  amount  is  paid,  as  it  wonld  have 
the  effect  of  defeating  the  vendee's  title. 

Ezboutob  can  hot  Beoovbb  Amount  Paid  bt  Tbstatob  uvdbb  Bzbcu- 
tobt  Gontbact  for  the  sale  of  land  by  which  the  vendor  is  to  make  title 
after  the  full  amount  is  paid,  when  in  an  action  by  the  vendor  against  the 
executor  to  recover  the  balance  due  the  executor  pleaded  the  statata  of 
limitations. 

TjnBB  abb  No  Fobms  of  Acmox  nr  Tsn  State;  and  if  npon  tiia  faoli 
■tated  tha  plaintiff  ia  entitlad  to  laoover,  ha  mnat  hava  Jodgment. 
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€v  XxBoraoB  WILL  >ov  Bah  his  Gladc  10  Sfmuiio  Pmom* 
Ajnm  of  A  ooolnMst  entered  into  by  hie  teetetor  for  the  puehaie  of  bad, 
where  the  n^gHgenoe  was  owing  to  e  misteke  of  his  legal  xighti^  the  sir* 
oumstsaoee  being  novel  in  their  eherantmy  end  the  lew  applieeble  to 
than  not  being  well  defined. 

AnsAL  from  Washington*    The  opinion  states  the  oaae. 
J.  WUUe  and  J.  Saylea,  for  the  appellant. 
Webb  and  Oldham^  contra. 

Bj  Court,  HiMPHiLL,  0.  J.  This  is  a  suit  by  James  D.  Estes 
against  William  A.  Browning  to  recover  rent  for  the  nse  and 
occupation  of  a  tract  of  land.  Asa  M.  Lewis  prayed  to  be  made 
a  party  defendant;  and  he  with  Browning  answers  that  they 
took  possession  of  the  land  as  administrators  of  N,  P.  Browning, 
deceased.  They  then  made  Tarious  allegations  relative  to  the 
acts  of  the  plaintiff  and  of  the  deceased  in  and  about  the  pur- 
chase of  the  said  land  from  the  plaintiff;  and  the  plaintiff  avers 
several  matters  by  way  of  replication  to  these  allegations. 

But  the  histoxy  of  this  transaction  can  be  ascertained  more 
eatisfactoxily  from  the  report  of  the  former  suit  between  these 
parties,  in  Braummg  v.  JSktes,  3  Tex.  462  [49  Am.  Dec.  760],  than 
from  the  allegations  of  the  contestants.  From  this  it  appears 
that  in  1839  the  plaintiff  sold  this  land  to  the  deceased,  took 
his  two  notes  for  the  purchase  money,  and  gave  bond  for  title, 
to  be  made  on  payment  of  the  notes.  Browning  made  various 
payments  on  the  notes,  and  remained  in  possession  until  his 
death  in  1845.  The  bond  was  returned  as  a  part  of  the  estate 
of  the  deceased.  The  administrators  having  refused  to  allow 
the  balance  due  on  said  notes,  suit  was  brought  for  its  recovery. 
The  administrators  pleaded  the  statute  of  limitations,  and  the 
plaintiff  dismissed  his  suit. 

The  plaintiff  had  also  in  the  mean  time  brought  his  action 
of  trespass  to  try  title;  and  he  recovered  judgment  for  the  land. 

This  is  an  action  for  the  rent  of  this  identical  land;  but  by 
the  pleas  in  reconvention  the  controversy  has  turned  princi- 
pally on  the  question  whether  the  defendants,  as  administrators, 
are  entitled  under  the  circumstances  to  recover  back  from  the 
plaintiff  the  partial  payments  which  the  deceased  in  his  life-time 
had  made  of  the  purchase  money. 

It  is  admitted  by  the  appellees  in  their  ingenious  and  able 
aigument  that,  as  a  general  rule,  a  vendee  who  after  having  paid 
part  of  the  purchase  money  refuses  to  go  on  with  the  contract 
forfeits  the  amount  already  paid,  and  the  vendor  may  bring 
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ejeotmeni  and  recover  the  land  agreed  to  be  oonyejed.  That 
the  law  ia  correctly  stated  in  this  admission  of  appellees  can  not 
be  qaestioned. 

This  doctrine  is  strongly — ^perhaps  too  strongly — ^laid  down  in 
Ketchum  v.  Evertson,  13  Johns.  365  [7  Am.  Dec.  384].  It  is  stated 
there  as  a  general  rule  that  a  party  who  has  advanced  money, 
or  done  an  act  in  part  performance  of  an  agreement,  and  then 
stops  and  refuses  to  proceed  to  the  conclusion  of  the  agreement, 
the  other  party  being  willing  to  proceed  and  fulfill  his  stipula- 
tion according  to  the  contract,  has  never  been  suffered  to  re- 
cover for  what  has  been  thus  advanced  or  done;  and  that  it 
would  be  an  alarming  doctrine  that  parties  might  violate  their 
contracts  because  they  choose  to  do  so,  and  make  their  own  in- 
fractions the  basis  of  an  action  for  money  had  and  received.  In 
the  case  above  cited,  the  vendee  had  paid  part  of  the  purchase 
money,  and  refusing  to  complete  the  contract,  had  brought  his 
action  for  the  recovery  of  the  payment  already  made.  The  ven- 
dor had  also  subsequently  sold  the  land  to  another  person;  but 
it  was  held  by  the  court  that  that  did  not  alter  the  case.  The 
vendee  had  renounced  the  contract  and  refused  to  fulfill  his 
stipulations;  and  the  vendor  was  not  bound  to  keep  the  land; 
nor  did  his  sale  to  a  third  person  subject  him  to  an  action  by 
the  vendee. 

The  principle  of  this  case  was  again  asserted  in  EUis  v.  i3o8- 
hins^  14  Johns.  464;  and  in  Hudson  v.  Swifts  20  Id.  26,  it  was 
held  that  to  entitle  the  purchaser  to  recover  back  the  deposit  of 
a  part  of  the  consideration  money,  he  must  put  the  vendor  in 
default,  by  tendering  the  money  and  demanding  a  conveyance. 

But  although  this  is  the  well-established  doctrine,  and  it  is 
so  admitted  by  the  defendants,  yet  it  is  urged  that  the  rule  has 
no  application  under  the  circumstances  of  this  case;  that  the 
defendants  were  administrators,  and  as  such  were  compelled  to 
reject  the  demand  for  the  balance  of  the  notes,  when  presented, 
and  to  plead  the  statute  of  limitations  to  the  suit  for  its  recoveiy ; 
and  that  had  they  allowed  these  notes  as  legal  demands  against 
the  estate,  and  had  they  not  pleaded  the  statute,  they  would  have 
incurred  a  personal  liability  to  that  amount,  as  for  a  deoastavU. 

That  as  a  general  rule  administrators  must  avail  themselves 
of  the  statute,  where  the  demand  is  barred  by  limitation,  is 
admitted.  It  has  been  recognized  and  adopted  by  this  court; 
and  administrators  would  if  they  transcended  the  rule  subject 
themselves  to  personal  liabilty.  But  this  rule,  as  most  ottier 
general  principles,  has  its  exceptions.    It  is  based  on  sound 
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policy.  Administrators  generally  can  not  know  with  certainty 
whether  a  demand  against  the  deceased  has  been  paid  or  not. 
This  is  especially  the  case  where  the  demand  has  become  stale 
or  obnoxious  to  the  laws  of  limitation  from  the  lapse  of  time. 
Aa  a  matter  of  policy,  then,  and  as  one  yery  beneficial  to  estates, 
administrators  are  required  to  set  up  the  statute  in  cases  to 
which  it  applies.  But  this  rule  has  no  force  in  cases  where  its 
application  would  be  detrimental,  perhaps  ruinous,  to  the  estate. 
It  is  a  general  principle,  that  where  the  reason  of  a  rule  ceases, 
the  rule  itself  should  cease ;  and  certainly  the  rule  is  inapplicable 
in  cases  where  the  plea  of  the  statute,  although  it  might  defeat 
the  recovery  of  all  or  a  portion  of  the  purchase  money  of  a  tract 
of  land,  as  against  the  deceased  vendee,  would  also  have  the 
disastrous  effect  of  defeating  the  vendee's  rights  or  title  to  the 
land.  No  sound  administration  of  the  law  would  expose  estates 
to  so  much  hazard,  for  the  mere  purpose  of  enforcing  a  general 
principle  which  was  designed  and  generally  has  the  effect  of 
being  to  the  benefit  of  the  estates. 

There  are  other  general  principles,  of  as  much  ox  more  co- 
gency, in  reference  to  sales  of  land,  than  the  rule  requiring 
administrators  to  plead  the  statute  of  limitations;  and  one  is, 
that  the  vendee,  where  the  vendor  is  not  in  default,  can  not 
obtain  title  without  the  payment  of  the  purchase  money,  nor 
can  he  recover  partial  payments  which  he  may  have  made  if  he 
refuse  to  complete  the  contract. 

The  wisdom  and  policy  of  this  rule  are  too  manifest  to  require 
the  adduction  of  any  reasons  in  its  support.  It  is  commended 
by  every  consideration  of  justice,  honesty,  and  fair  dealing  be- 
tween man  and  man.  Its  effect  is  to  declare  that  no  man  shall 
claim  title  to  the  land  of  another  without  payment  of  the  price 
agreed  upon;  nor  shall  he  who  refuses  performance  make  his 
own  default  the  ground  of  rescission,  nor  be  thereby  entitled  to 
compensation  for  part  performance,  or  for  recovery  of  such 
portion  of  the  purchase  money  as  he  had  already  advanced. 
The  fact  that  one  of  the  parties  dies  before  the  completion  of 
the  contract  can  have  no  effect  upon  their  relative  rights.  It  is 
admitted  that  the  vendee  had  no  other  alternative  than  to  pay 
the  whole  of  the  purchase  money  or  lose  the  land  and  the  pay- 
ments he  had  made.  His  death  can  not  impair  the  rights  of 
the  vendor,  or  vest  in  his  estate  rights  which  he  did  not  himself 
possess.  The  act  of  divine  providence,  by  which  one  is  removed, 
is  not,  in  contemplation  of  law,  a  dissolution  of  the  contract. 
The  deceased  lives  in  his  representatives.    They  have  his  rights. 

Ax.  I>BO.  VoXi.  LX— 16 
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and  no  other;  and  though  thej  have  special  rules  for  their 
guidance,  that  their  administration  may  be  beneficial  to  cred- 
itors, heirs,  legatees,  etc.»  yet  they  are  not  to  be  so  applied  as 
to  work  mischief,  and  under  the  guise  of  screening  the  estate 
from  debt  expose  it  to  the  loss  of  property,  greatly  exceeding 
in  value,  perhaps,  the  demand  from  which  it  had  been  relieved. 

The  vendor,  in  an  executory  contract,  has  superior  right  to 
the  land  until  the  purchase  money  is  paid.  This  right  is  not 
affected  by  either  the  default  of  the  vendee  or  his  death.  It  can 
be  forfeited  by  the  vendor's  own  default.  If  he  refuse  com- 
pliance with  the  stipulations,  they  may  be  enforced  or  the  vendee 
may  rescind  the  contract  and  claim  the  restoration  of  the  pur- 
chase money  advanced.  But  neither  the  default  of  the  vendee 
nor  that  of  his  representative  can  be  the  basis  of  such  rights. 
It  can  not  be  converted  into  an  instrument  by  which  the  land 
may  be  retained,  or  the  purchase  money  paid  may  be  recovered. 

The  judgment,  therefore,  for  the  recovery  of  such  payments 
is  erroneous,  and  must  be  reversed. 

In  one  of  the  instructions  the  jury  is  charged  in  effect,  that 
the  plaintiff  must  show  some  contract  between  himself  and 
Browning,  otherwise  he  cannot  recover  rent  in  this  form  of 
action.  This  we  apprehend  to  be  erroneous.  We  have  no  forms 
of  action;  and  if,  upon  the  facts  stated,  the  plaintiff  be  entitled 
to  recover,  he  must  have  judgment.  Even  if  Browning  were 
a  trespasser,  yet  damages  for  the  trespass  may  be  waived,  and 
the  value  alone  of  the  use  and  occupation  demanded. 

It  is  to  be  regretted  that  the  defendants  did  not,  in  the  origi- 
nal suit,  proffer  payment  of  the  balance  due,  and  demand  title 
of  the  plaintiff.  This  is  the  only  relief  to  which  they  are  en- 
titled, and  the  only  condition  upon  which  they  can  be  extricated 
from  the  embarrassments  occasioned  by  their  own  default. 

And  it  is  further  to  be  regretted  that  they  did  not  in  this  suit, 
by  their  plea  in  reconvention,  avail  themselves  of  the  oppor- 
tunity to  tender  performance  and  demand  title.  Their  refusal 
and  neglect  are  diminishing  the  chance  of  any  relief,  and  if 
persisted  in,  must  terminate  in  entire  defeat. 

The  cause  will  be  remanded,  however,  when  the  defendants 
will  have  an  opportunity  of  amending  their  pleading,  and  of 
seeking  such  aid  as  they  can  obtain. 

Should  the  necessary  amendments  be  made,  the  principal 
question  will  be,  whether  the  defendants  are  not,  by  their  de- 
fault and  laches,  debarred  from  any  relief,  and  from  claiming, 
under  any  circumstances,  specific  performance. 
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This  subject  is  elaborately  reviewed  by  that  distingoisbed 
jurist.  Chancellor  Kent,  in  the  case  of  Benedid  v.  Lynch,  1  Johnii 
Ch.  370  [7  Am.  Dec.  484];  and  the  rule,  as  deduced  from  the 
authorities,  is  laid  down  by  him  to  be,  in  substance,  that  where 
a  party  who  applies  for  specific  performance  has  omitted  to  exe- 
cute his  part  of  the  contract  by  the  time  appointed  for  that  pur- 
pose, without  being  able  to  assign  any  sufficient  justification  or 
excuse  for  his  delay,  and  when  there  is  nothing  in  the  acts  or 
conduct  of  the  other  party  that  amounts  to  an  acquiescence  in 
the  delay,  the  court  will  not  compel  a  specific  performance; 
that  time  is  a  circumstance  of  decisive  importance  in  these  con- 
tracts, but  it  may  be  waived  by  the  conduct  of  the  other  party; 
that  it  is  incumbent  on  the  plaintiff,  calling  for  a  specific  per- 
formance, to  show  that  he  has  used  due  diligence,  or  if  not, 
that  his  negligence  arose  from  some  just  cause,  or  has  been  ac- 
quiesced in,  etc.    In  the  case  cited,  the  vendee  had  entered  on 
tiie  premises,  made  extensive  improvements,  but  neglected  to 
make  payment  according  to  the  contracts.    The  vendor,  about 
two  years  after  the  first  default,  sold  the  land  to  another;  and 
the  vendee,  having  subsequently  tendered  the  whole  of  the  pur- 
chase money,  filed  his  bill  for  relief  and  specific  performance, 
which  was  refused,  and  the  bill  dismissed  with  costs. 

In  the  case  of  Hatch  v.  Gobb,  4  Johns.  Ch.  559,  it  appeared 
that  the  plaintiff  had  made  default  in  payment  according  to 
the  terms  of  the  contract;  that  the  defendant  had  accepted  one 
payment  after  default,  but  that  about  six  months  thereafter  he 
bad  repeatedly  called  for  payment,  and  gave  notice  that  if  the 
plaintiff  did  not  pay  he  would  be  obliged  to  assign  his  interest 
in  the  land;  no  payment  being  made,  he  assigned  over  bis  inter- 
est to  a  third  person;  and  the  plaintiff,  with  a  knowledge  of 
that  fact,  made  a  tender  of  the  balance  due  on  the  contract, 
and  filed  his  bill  for  performance,  etc.  This  was  refused,  on  the 
ground  that  the  vendor  had,  by  sale  to  another,  disabled  him- 
self before  suit  was  brought,  and  that  this  was  known  to  the 
plaintiff;  but  had  the  vendor  not  sold,  it  was  intimated  that  the 
point  would  have  deserved  consideration,  whether  the  vendee 
would  have  been  entitled  to  assistance  when  no  accident,  fraud, 
or  mistake  had  intervened  to  prevent  the  performance  of  the 
contract  on  his  part,  and  when,  after  indulgence,  he  had  been 
twice  required  to  make  payment,  and  had  omitted  to  do  it. 

These  cases  will  suffice  to  show  the  grounds  and  the  circum- 
stances under  which  courts  of  equity  will  afford  relief  to  vendees 
who  have  made  default,  but  subsequently  tender  the  whole  of 
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the  purchase  money,  or  a  full  compliance  with  the  obligations 
of  the  contract.  They  must  present  some  eqtiitable  considera- 
tion in  excuse  for  their  negligence,  or  relief  will  not  be  granted. 

In  the  case  under  consideration,  the  vendee  had,  in  his  life- 
time, made  but  partial  payments.  But  these  haying  been  ac- 
cepted, the  delay  was  acquiesced  in,  and  the  default  conse- 
quently waived.  The  only  question  is,  whether  the  acts  of  his 
representatives  are  such  as  to  have  precluded  them  from  relief, 
provided  they  should  ever  seek  the  only  aid  which  is  attainable 
through  the  law.  And  we  are  of  opinion  that  notwithstanding 
there  has  been  great  delay,  yet  that  under  the  circumstances, 
they  are  entitled  to  aid,  under  such  conditions,  however,  as  will 
do  justice  to  the  other  parties  in  the  controversy.  The  duty  of 
the  administrators  in  the  premises  was  not  free  from  doubt 
The  action  taken  by  them  was,  as  they  believed,  the  only  alter- 
native in  their  choice.  The  circumstances  were  novel  in  their 
character;  and  the  law  applicable  to  them  had  not  been  well 
defined.  It  appears  now  that  they  misapprehended  their  duty; 
but  the  mistake  and  their  consequent  neglect  are  not  such  as 
should  defeat  their  rights  and  deprive  them  altogether  of  relief. 

The  other  party,  in  consequence  of  their  default,  has  incurred 
considerable  expense  in  the  assertion  of  his  rights.  For  these 
he  should,  at  least  to  some  extent,  be  reimbursed.  Most  cer- 
tainly the  costs  of  the  judicial  proceedings  in  which  he  has  been 
involved  should  be  discharged  by  the  defendants.  How  far  his 
other  expenses  shall  be  allowed  can  be  decided  when  the  ques- 
tion is  directly  presented. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Rights  or  Vendor  on  Vekdeb's  Failing  to  GoBiPLr  with  Tkbmb  or 
ExECUTOBT  GoNTBACT  VOB  GoNVETANCB  OF  Land. — ^The  vendor  may  maintaia 
ejectment  against  the  vendee:  Seabury  v.  Stewart,  58  Am.  Deo.  254,  and  note. 
He  may  elect  to  abandon  the  contract,  and  recover  back  or  alienate  the  land, 
upon  giving  notice  to  the  vendee  and  hia  refusal  to  perform  his  part  of  the 
contract,  although  by  its  terms  the  making  of  title  and  the  payment  of  the 
purchase  money  are  not  dependent  covenants:  Secreat  v.  Jonet,  21  Tez.  132; 
8.  C,  30  Id.  603,  citing  the  principal  case.  JSaies  v.  Browning  was  also  cited 
as  authority  on  the  proposition  that  the  tendency  of  the  decisions  in  Texas 
has  been  to  support  the  rights  of  the  vendor  as  against  the  defaulting  vendee 
who  has  not  paid  or  offered  to  pay  the  purchase  money,  in  Dunlap  v,  Wright^ 
11  Id.  605. 

Negliokngb  as  Bab  to  BPBomo  Pebtobmancs:  See  Deeordova  v.  Smithy 
(8  Am.  Dec.  136,  and  note.  A  person  not  having  repudiated  the  contract 
•therwise  than  by  tailur«  in  point  of  time  of  payment  may  bxing  the  money 
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into  oonrt  and  call  for  a  spedfio  performaaoe:  Walker  ▼.  Bmarwon,  20  Tex. 
711;  bat  if  a  party  has  &dled  to  perform,  it  is  inoombent  on  him  to  show  a 
waiver  of  his  default  or  an  equitable  excnae  for  it^  and  make  reparation  in 
•ome  way  or  other  by  oompenaation  or  damages:  HiU  ▼.  BUU^  19  Id.  86^ 
both  citing  the  principal  case.  The  language  of  the  principal  case  on  this 
point  was  quoted  in  Loo^joif  ▼.  BoUris^  35  Id.  616. 

Thb  pbihcipal  cash  was  AUG  ciTBD  in  Vardeman  ▼.  Lawnm,  17  Tex. 
15,  on  the  point  that  where  the  purchase  money  for  land  was  paid,  equity 
will  compel  a  specific  performance  by  the  vendor;  and  to  the  point  that 
where  there  was  an  executory  contract  for  the  exchange  of  lands,  on  the  failure 
of  one  party  to  oomply  with  its  terms,  the  other  oould  sua  for  apaoifio  per* 
fotmaiUM^  or  abandon  the  eontract  aad  bring  aa  asHsnfag  the  rsaa^iy  ai  the 
land,  in  J:«9e»  T.  JfosoN,  44  Id.  144. 
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Jackson  z;. Rutland  &  Burlinqton  R*  R.  Co. 

[aSYXBMOHT,  100.] 

Pbotisiok  nr  Chabteb  of  Railboad  Company  Requibino  It  To  Fbnci 
ns  Tback  is  for  the  benefit  of  the  adjoining  land-ownera  only,  and  merely 
places  the  company  in  the  position  of  a  proprietor,  who  is  bound  by  con- 
tract or  prescription  to  build  the  fences  between  himself  and  an  adjoin- 
ing proprietor. 

Railroad  Coicpant  has  Right  to  Ezclusitb  Ocx^aPANor  or  Land 
Taken  fob  ns  Road,  and  to  exclude  all  concurrent  occupancy  by  the 
former  owners,  at  any  time  or  for  any  purpose. 

Railroad  Company  is  not  Liable  fob  Destbuction  of  Cattle  whoso 
owner  suiFers  them  to  stray  and  trespass  upon  the  track,  where  they  are 
killed  by  a  train,  without  any  negligence  on  the  part  of  the  company's 
servants  at  the  time,  even  where  the  law  requires  the  company  to  fence 
its  road  and  it  has  failed  to  do  so. 

Railboad  Company  is  Liable  fob  Wanton  Injuby  to  Cattle  Tbespass- 
INO  UPON  ITS  Road,  or  for  recklessness  or  want  of  common  care  on  the 
part  of  its  servants  after  the  cattle  are  discovered. 

TBESPAas  on  the  case  to  recover  the  yolue  of  two  horses,  killed 
on  the  track  of  the  defendants'  road,  by  a  moving  train  At  the 
trial,  the  parties  agreed  upon  the  following  statement  of  facts: 
The  defendants  were,  by  the  provisions  of  their  charter  as  well 
as  by  the  general  law  of  the  state,  required  '*  to  build  and  main- 
tain sufficient  fence  upon  each  side  of  their  railroad,  through 
the  whole  route  thereof."  The  railroad  at  the  Brandon  sta* 
tion  crosses  the  public  highway  at  right  angles,  and  the  lands 
for  some  distance  on  each  side  of  the  highway  are  used  for 
depot  purposes.    The  company  omitted  to  fence  certain  lands 


Feb.  1853.]    Jackson  v.  Butland  &  B.  B.  Co.  247 

adjacent  to  their  road  on  the  east  dde  of  the  highway,  and  the 
owners  of  some  of  these  lands  consented  to  this  omission.  The 
horses  killed  escaped  from  the  plaintiff's  pasture  a  mile  or  a 
mile  and  a  half  distant,  and  came  upon  the  track  bj  crossing^ 
either  the  highway  or  the  lands  that  were  unfenoed.  They  were 
run  oyer  by  an  early  train,  at  a  time  when  it  was  too  dark  for  the 
engineer  to  discover  them  in  time  to  check  the  train.  The 
county  court  decided  pro  forma  that  the  plaintiff  was  entitled  to 
recover,  and  so  charged  the  jury,  and  directed  a  verdict  for  the 
plaintiff.    The  defendants  excepted. 

Charles  L,  WUliama^  for  the  defendants. 

Briggs  and  Conant^  for  the  plaintiff. 

By  Court,  'Rvdwusld,  C.  J.  The  question  arises.  For  whose 
benefit  is  the  company  required  to  maintain  the  fences  on  each 
side  of  their  road  ?  This  will,  in  a  good  degree,  determine  who 
may  have  an  action  for  injuries  consequent  upon  the  omission 
to  build  or  to  maintain  such  fences.  For  right  and  obligation 
in  regard  to  these  matters  are  for  the  most  part  correlative  and 
ooextensive.  One  can  not  ordinarily  have  an  action  for  any 
evil  consequences  he  may  suffer  by  reason  of  the  omission  to 
perform  a  duty  not  owing  to  himself.  There  is  in  law  no  such 
privity  between  one  remotely  affected  by  such  omission  and  the 
person  owing  the  duty  as  will  lay  the  foundation  for  an  action: 
FUgsimmoM  v.  JoslLn,  21  Yt.  129  [52  Am.  Dec.  46]. 

We  can  not  conceive,  then,  how  any  one  can  be  said  to  be  di- 
rectly interested  in  the  maintaining  of  fences  upon  a  railway  be* 
yond  the  adjoining  proprietors  of  land  and  those  who  may  travel 
upon  the  road,  either  as  passengers  or  workmen.  And  in  regard 
to  this  class  of  persons,  who  are  only  interested  in  this  matter 
temporarily,  for  the  purpose  of  their  own  security  while  upon 
the  road,  we  have  no  occasion  to  speak  here.  The  adjoining 
proprietors  certainly  are  primarily  and  principally  interested  in 
the  maintaining  of  fences  upon  the  line  of  railways.  There  is 
no  doubt  a  remote,  incidental,  and  contingent  interest  in  all  the 
citizens  in  having  such  roads  carefully  fenced.  One*s  teams, 
cattle,  and  children  even,  are  thereby  rendered  less  likely  to  re- 
ceive damage  by  reason  of  the  running  of  such  roads.  Bub  this 
is  an  interest  of  so  remote  and  contingent  a  character  as  scarcelj 
to  be  supposed  to  form  the  basis  of  so  extensive  and  expensive 
a  charge  upon  such  companies  by  the  legiislature :  certainly  it 
should  not  be  so  held  unless  so  expressed,  in  iotidem  verbis^  or 
by  the  most  obvious  implication. 
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Assuming,  then,  that  this  general  provision  in  the  charter  of 
this  company  is  for  the  benefit  of  the  land-owners,  and  to  pre- 
vent all  uncertainty  of  construction  as  to  the  party  upon  whom 
this  burden  ought  to  rest,  it  seems  to  follow,  that  only  the  ad- 
joining proprietors  can  complain  of  the  omission,  and  that  a 
proprietor  can  only  complain  of  the  omission  adjacent  to  his- 
own  land.  This  enactment  only  places  the  defendants  in  the 
position  of  an  adjoining  proprietor,  who  is  bound  by  contract 
or  prescription  to  build  the  fences  between  himself  and  an  ad- 
joining proprietor.  The  statute  imposes  this  burden  exclu- 
sively upon  the  railway,  which,  as  between  adjoining  proprie- 
tors generally,  is  to  be  borne  jointly  and  equally.  But  tho 
matter  of  such  division  fence  is  always  a  subject  of  stipulation 
between  the  adjoining  occupants  or  proprietors,  or  may  become 
BO  at  any  time,  without  the  right  of  interference  by  any  other 
one.  Hence  it  was  competent  for  the  defendants  to  stipulate 
with  the  land-owners  adjoining  the  road  to  let  the  land  remain 
unfenced,  or  to  assume  that  burden  themselves,  and  no  other 
land-owner  could  complain  upon  the  mere  ground  of  the  in- 
creased liability  to  injury  of  his  cattle. 

The  idea  of  any  obligation  upon  railways  to  fence  their  roads 
for  the  security  of  cattle  passing  along  the  highway  must  rest 
upon  the  hypothesis  that  such  cattle  are  rightfully  in  the  high- 
way. Cattle  are  rightfully  driven  along  the  highway,  and  in 
Buch  case,  if  fences  and  cattle-guards  are  omitted  where  they 
can  be  properly  kept  up,  consistent  with  the  proper  use  of  the* 
railway,  and  damage  ensues,  very  possibly  an  action  may  lie. 
But  in  the  present  case,  the  cattle  were  estrays  upon  the  highway. 
They  could  certainly  claim  to  be  regarded  in  no  more  favorable 
light.  And  in  this  state  it  is  not  now  considered  that  the  own- 
ers of  cattle  have  any  right  to  depasture  them  in  the  highway. 
The  owner  of  cattle  is  here  left,  since  the  revised  statutes  of 
1839,  as  at  common  law.  He  is  bound  to  keep  his  cattle  at 
home.  If  found  doing  damage  in  one's  field,  they  may  be  im- 
pounded, without  reference  to  the  legality  of  the  outward 
fences  of  the  field,  where  such  cattle  are  found.  Fences  ad- 
joining the  highway  are  expressly  excepted  by  the  statute,  while 
all  other  fences  surrounding  such  field  are  required  to  be  founci 
legal  in  order  to  justify  the  party  distraining.  We  are  then 
compelled  to  fall  back  on  the  common  law,  as  to  the  obligation 
to  build  fences  adjoining  the  highway  and  the  right  of  the 
owners  of  cattle  to  feed  them  in  the  highway.  And  here  there 
Beems  little  doubt. 
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At  common  law,  the  subject  of  fences  is  seldom  much  dis- 
Gassed,  it  being  eyery  man's  daty  to  keep  his  own  fields  fenced 
for  the  porpose  of  restraining  his  own  cattle  rather  than  those 
of  others.  If  his  cattle  went  at  large  and  did  damage,  they  are 
liable  to  distress  as  matter  of  coarse,  unless  in  some  way  the 
owner  could  show  a  right  to  have  his  cattle  where  they  were 
found,  or  unless  some  prescription  or  contract  changed  the  gen- 
eral obligation  to  fence. 

This  subject  is  a  good  deal  discussed  in  the  English  books, 
in  regard  to  rights  of  common  and  pasturage;  but  the  question 
in  regard  to  fences  neyer  arises,  unless  as  connected  with  cer- 
tain rights  of  exclusion  from  the  commons,  permanently  or 
temporarily,  or  in  regard  to  some  prescription  or  duty  attach- 
ing to  the  land.  And  so  fences  are  always  good  enough  at  com- 
mon law  which  answer  their  end,  of  keeping  one's  own  cattle 
inclosed,  and  always  insufficient  if  they  fail  to  answer  that  pur- 
pose. If  one's  cattle  went  abroad,  either  by  permission  or 
accident,  the  owner  was  liable  for  all  damage.  One  had  no 
right  to  dejMisture  his  cattle  in  the  highway.  For  by  so  doing, 
lie  was  infringing  the  rights  of  the  owner  of  the  soil  and  free* 
hold,  although  incumbered  by  the  public  right  of  way.  This 
right  of  way  gave  the  public  no  right  to  the  trees  and  herbage 
growing  upon  the  land,  or  to  the  stone  and  minerals  under  the 
Boil.  That  was  as  much  the  property  of  the  owner  of  the  free- 
hold as  before.  Oattle  have  only  the  right  of  passage  upon 
the  highway;  if  upon  it  for  any  ofcher  purpose,  they  are  tres- 
passing: 2  Boll.  A.br.  566,  pi.  1;  DoTKiston  y.  Payne,  2  H.  Black. 
527. 

It  is  nowhere  pretended  that  taking  land  for  a  highway  gives 
the  public  anything  more  than  a  right  of  way  in  the  land.  And 
if  all  the  other  rights  in  the  soil  remain  to  the  owner  as  before— 
and  this  is  nowhere  questioned,  but  recognized  in  all  the  cases 
at  common  law — we  do  not  readily  comprehend  how  any  one  can 
be  said  to  have  any  more  right  to  have  his  cattle  in  the  high- 
way, either  as  estrays  or  levant  and  couchant,  than  in  any  other 
man's  field.  And  such  is  the  language  of  the  cases  upon  the 
sabject.  But  it  is  competent,  no  doubt,  for  the  owner  of  land 
incumbered  by  the  highway  to  occupy  it  in  common,  as  is  gen- 
erally done  in  this  state,  and  to  sufier  others  not  having  any  interest 
in  such  lands  to  feed  cattle  in  the  highway;  and  so  long  as  he 
acquiesces  in  this  mode  of  occupying  the  highway,  and  until  he 
gives  notice  of  dissent,  he  may  probably  be  bound  by  it.  But 
I  should  entertain  no  doubt  of  the  right  of  any  one  to  dissent 
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from  any  such  arrangement  by  common  consent,  and  exclude 
•cattle  from  his  lands  across  which  the  highway  passed,  and  to 
maintain  an  action  against  the  owner  of  cattle  depasturing 
upon  such  lands,  after  notice  to  restrain  them.  And  it  is  cer- 
tain that  our  statute  since  1839  expressly  excuses  all  land-holders 
from  fencing  adjoining  the  highway.  For  if  they  may  impound 
<;attle  found  doing  damage  in  a  field  where  the  fence  is  not  legal, 
they  may  where  there  is  no  fence;  and  by  parity  of  reasoning, 
if  cattle  are  thus  liable  to  distress,  it  must  follow  that  they  are 
wrong-doers  in  the  highway,  as  if  they  were  rightfully  there, 
the  adjoining  proprietors  must  of  necessity  be  made  to  fence 
against  them.  And  if  land-owners  generally  are  not  bound  to 
fence  their  lands  off  from  the  highway,  much  less  should  rail- 
way companies  be  required  to  do  so.  For  in  most  cases  such  a 
requirement  of  them  would,  on  the  present  plan  of  crossing 
lilghways  at  grade,  be  altogether  impracticable,  and  would  im- 
pose upon  such  companies  the  burden  of  raising  their  roads 
and  station-houses  above  grade,  so  as  to  exclude  all  highways 
from  their  level,  which  it  is  believed  was  never  required  by  their 
charters. 

The  right  of  a  railway  company  to  the  exclusive  possession  of 
the  land  taken  for  the  purposes  of  their  road  differs  very  essen- 
tially from  that  of  the  public  in  the  land  taken  for  a  common 
highway.  The  railway  company  must,  from  the  very,  nature  of 
their  operations,  in  order  to  the  security  of  their  passengers, 
workmen,  and  the  enjoyment  of  the  road,  have  the  right  at  all 
times  to  the  exclusive  occupancy  of  the  land  taken,  and  to  ex- 
clude all  concurrent  occupancy  by  the  former  owners,  in  any 
mode  and  for  any  purpose.  Any  other  view  of  the  subject  must 
lead  to  the  imminent  peril  of  life  and  property,  and  ultimately 
to  the  most  glaring  absurdities.  How  far  this  difference  will 
affect  the  right  of  the  former  owners  to  the  herbage  growing 
upon  the  land,  or  to  dig  up  the  soil  and  subsoil,  it  is  not  need- 
ful here  to  consider.  It  is  obvious  that  the  right  of  the  railway 
to  the  exclusive  occupancy  must  be,  for  all  the  purposes  cf  the 
roads,  much  the  same  as  that  of  an  owner  in  fee;  and  the  com- 
pany certainly  owes  no  duty  to  persons  or  property  in  the  high- 
way, or  the  fields  adjoining  the  railway,  unless  rightfully  there. 
Hence,  from  what  has  been  said,  we  must  conclude  that  estrays, 
or  cattle  suffered  to  go  at  large  in  the  highways  for  the  purpose 
of  pasturage,  are  altogether  at  the  risk  of  the  owners,  until  they 
are  brought  back  to  some  point  where  they  might  rightfully  re*- 
main.    And  the  fact  that  the  business  of  the  defendants  is  one 


Feb.  1853.]     Jaoxson  v.  Builand  &  B.  B.  Co.  251 

of  eztraordinaxy  peril  to  cattle  coming  upon  the  road  can  make 
no  difference. 

The  business  of  the  defendants  is  one  legalized  bj  the  legisla- 
ture, by  universal  consent,  and  one  where  the  public,  at  present, 
make  very  extraordinary  demands  in  regard  to  speed,  which  it 
would  be  ruinous  to  the  interests  of  defendants  to  disregard. 
Under  such  contingencies,  it  is  of  the  first  necessity  that  cattle 
should  be  excluded  altogether  and  beyond  all  peradrenture  from 
the  track  of  the  railway*  This  it  is  impossible  for  the  company 
to  do  effectually,  short  of  a  very  disproportionate  expense.  But 
the  owners  of  cattle  may  each  restrain  his  own,  as  the  law  re- 
quires him  to  do,  with  veiy  little  difficulty.  And  if  this  is  not 
done,  the  loss  should  fall  upon  the  owner,  who  is  legally  in  fault. 

And  if  sometimes,  through  defect  of  fences,  or  from  any  other 
cause  not  implying  moral  delinquency,  his  cattle  stray  accident- 
ally, BO  to  speak,  upon  the  railway,  he  must  be  content  to  take 
the  chance  of  their  destruction,  and  under  the  circumstances 
should,  one  would  think,  deem  himself  fortunate  if  no  greater 
damage  is  sustained  by  any  one  than  the  destruction  of  the 
cattle,  where  so  much  must  of  necessity  be  put  to  hazard.  And 
this  has  always  been  regarded  as  the  law  upon  analogous  sub 
jects,  where  animals  trespassing  have  met  their  destruction: 
Blyth  Y.  Ibpham,  Cro.  Jac.  168;  Deane  v.  Clayton,  7  Taunt.  489; 
S.  C,  2  Eng.  Com.  L.  461;  Ilott  v.  Wilkes,  8  Bam.  &  Aid.  804; 
S.  C,  5  Eng.  Com.  L.  295;  Bird  v.  Holbrook,  4  Bing.  628;  Jor- 
din  Y.  Crump,  8  Mee.  &  W.  781  (1841);  Townsend  y.  Wathen,  9 
East,  277;  Bu^hv.Brainard,  1  Cow.  78  [13  Am.  Dec.  513];  John- 
son  Y.  Patterson,  14  Conn.  1  [35  Am.  Dec.  96]. 

The  principle  of  these  cases  applied  to  the  case  in  hand 
would  certainly  most  obYiously  require  that  plaintiff  should 
keep  his  cattle  off  defendants'  road,  or  else  not  complain  of 
their  destruction. 

But  a  brief  consideration  of  the  rules  of  the  common  law  in 
regard  to  the  rights  and  liabilities  of  different  parties  in  refer- 
ence to  fences  will  show  still  more  obriously  the  utter  want  of 
foundation  in  the  plaintiff's  claim.  It  is  well  settled  that  where 
one  suffers  loss  through  the  want  or  insufficiency  of  fences 
which  he  is  himself  bound  to  repair  he  can  not  recoYer.  If, 
then,  the  obligation  upon  defendants  to  build  a  fence  along 
their  road  is  a  duty  to  the  adjoining  proprietors  only,  and 
by  consequence  may  be  omitted  or  shifted  to  the  other  party  by 
hia  consent,  it  must  follow  that  in  such  CYcnt  that  party  could 
not  recoYer  for  any  damage  done  to  his  cattle  by  the  company. 
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and  of  conrse  no  third  party  could  recover  of  them  for  damage 
done  to  his  cattle  by  straying  into  said  field,  and  thence  upon 
the  track  of  the  railroad,  if  it  was  at  the  time  the  duty  of  the 
land-owners  to  fence  the  land.  And  it  certainly  could  not  be 
fairly  contended  that  the  owner  of  such  cattle,  which  were  tres- 
passing in  such  field,  could  recover  of  the  owner  of  the  field  for 
not  fencing  it.  If  so,  any  trespasser  might  recover  of  a  party 
for  damages  sustained  by  reason  of  the  land  not  being  kept  in 
the  safest  possible  state,  for  all  uses  to  which  anybody  might 
choose  to  put  it;  which  would  be  absurd,  and  at  variance  with 
all  the  cases  upon  the  subject. 

But  in  looking  further  into  the  law  upon  this  subject,  it  will 
appear  that  even  while  the  obligation  to  fence  rests  upon  the 
defendants,  they  are  only  bound  to  fence  against  cattle  rightfully 
in  such  adjoining  fields.  This  obligation  to  fence  only  extends 
to  the  owner  or  rightful  occupier  of  the  adjoining  fields,  and 
not  to  mere  trespassers  there,  and  stray  cattle  are  nothing  but 
trespassers,  presumed  to  have  escaped  through  the  insufficiency 
of  their  owners'  fences,  which  in  law  is  the  same  as  if  the  owner 
had  suffered  them  to  go  ^t  large  without  any  restraint  whatever: 
Fitzherbert  N.  B.  298;  Bust  v.  Law,  6  Mass.  99. 

The  result  of  all  our  examination,  then,  is  that  the  plaintifTfl 
horses  were  at  large  through  the  defect  of  his  own  fences,  so  far 
as  the  case  shows,  and  were  trespassers  upon  the  defendants' 
lands,  and  the  plaintiff  had  no  legal  claim  either  upon  the  de- 
fendants or  the  adjoining  proprietors  to  keep  the  railroad  on 
the  adjoining  lands  fenced  for  the  security  of  the  plaintiff's 
cattle  while  thus  going  at  large;  and  that  he  has  no  remedy 
against  any  one,  if  they  were  killed  by  defendants'  engines  with- 
out negligence  at  the  time  in  the  management  of  the  engines. 
This  view  of  the  case  is  fully  sustained  in  a  late  case  in  the  com- 
mon pleas  in  England:  hicheUs  v.  East  and  West  India  Docks  and 
Birmingham  Junction  Baihoay  Company y  12  Eng.  L.  &  Eq.  520; 
which  is  this  identical  case  almost,  in  so  many  words,  nomine 
miUato.  The  note  of  this  case  is  in.  these  words:  ''Wliere  the 
plaintiff's  sheep,  trespassing  in  A.'s  close,  strayed  on  the  d3- 
fendants'  railway,  which  adjoined,  through  defect  of  fences 
which  the  defendants  were  bound  as  against  A.  to  make  and 
maintain,  and  were  killed — ^held,  that  the  plaintiff  could  not  re- 
cover, either  at  common  law  (or  under  the  English  statute  of  89 
Vic,  c.  20,  sec.  68)  or  on  the  ground  that  the  defendants  ex- 
ercised a  dangerous  trade,  the  obligation  to  make  and  maintain 
fences,  both  at  common  law  and  by  the  statute,  applying  only 
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as  against  the  owners  or  occnpiers  of  the  adjoining  close/*  The 
only  difference  in  the  two  cases  seems  to  be  in  the  names  of  the 
parties  and  the  kind  of  cattle  killed. 

The  American  courts  have,  for  the  most  part,  adopted  the 
views  we  have  taken  of  this  case  in  regard  to  the  right  of  cattle 
to  depasture  in  the  highways,  and  the  liability  of  railways  for 
killing  them  when  casually  upon  their  roads:  LUUe  v.  LcUhrop, 
6  Greenl.  356;  Lord  v.  Wormrjoood,  29  Me.  282  [50  Am.  Dec. 
586];  Perkins  v.  Eastern  E.  B.  Co,,  Id.  307  [50  Am.  Dec.  589]; 
Wella  V.  EoweU,  19  Johns.  385;  HoUaday  v.  Marsh,  3  Wend. 
142  [20  Am.  Dec  678];  Ibnawanda  Bailroad  Co.  v.  Hunger, 
6  Denio,  255  [49  Am.  Dec.  239];  S.  0.  affirmed,  4  N.  T.  349. 
And  in  some  of  the  states,  it  is  held  even  that  the  negligence 
of  the  railway  company,  in  driving  their  engines  at  the  time, 
will  not  render  them  liable  for  killing  cattle  thus  wrongfully 
upon  the  road:  Clark  v.  Syracuse  S  Uiica  i?.  E.  Co.,  11  Barb. 
112;  WUliams  v.  Michigan  Central  Eailroad  Co.,  2  Mich.  259 
[55  Am.  Dec.  59];  New  York  A  Erie  E.  E.  Co.  v.  Skinner,  1  Am. 
Law.  Beg.  77.  But  this  last  proposition  is  expressly  repu- 
diated in  the  English  cases  upon  this  subject,  and  is  most 
unquestionably  unsound.  The  railroad  company  cannot  justify 
either  recklessness,  want  of  common  care  at  the  time  and  after 
the  cattle  are  discovered,  or  wanton  injury.  But  short  of  that» 
it  seems  they  are  not  liable,  either  upon  principle  or  the  decided 
cases. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
upon  the  case  stated  entered  for  the  defendants. 

Kmlroad  Coxpant  is  hot  Liablb  fob  Killing  Cattlb  Tbispassiho  ok 
m  Tback:  See  Bailroad  Co.  v.  Skinner,  57  Am.  Deo.  654,  note  658,  where 
other  cases  are  collected;  PUMwrgh,  C.  <6  St.  L.  B.  Co.  v.  Stuori,  71  Ind.  505, 
eiting  the  prmcipal  case. 

Kailboad  QfaaAXY  is  Lboal  Owneb  ov  its  Road,  and  haa  the  ezolaBive 
right  of  its  possMiion  and  oontrol:  WiUiama  v.  MicHugat^  Central  B.  B.  Co., 
15  Am.  Deo.  69. 
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[25  ViSMOlIT,  910.] 

VThbbb  Giubgb  abb»  bt  Mutual  Expectation,  Madb  with  Rxrbbncb 
TO  Futubb  8nTLBMX2>T  and  adjustment  of  the  aooonnt  between  the 
partiesi  the  fact  that  one  of  the  parties  was  engaged  in  different  employ* 
ments  and  kept  separate  day-books  for  each  can  not  affect  their  rights. 
In  whatever  manner  the  charges  are  entered,  they  are  to  be  treated  a 
account)  and  as  if  entered  in  one  common  day-book. 
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Distinct  Items  ov  Chakoe  is  Open  and  Mutual  Aooount  do  not  oon- 
Btitate  separate  claims,  bnt  it  is  the  balance  of  the  acooont  which  oonsti- 
tates  the  claim  or  debt. 

Acxx>unt  All  on  One  Side  has  not  Cha&aotbs  of  Mutual  Acoounts; 
and  BO  far  as  the  statate  of  limitations  is  concerned,  the  cause  of  aotica 
arises  from  the  date  of  each  item;  and  they  are  respeotiyely  barred  when 
more  than  six  years  have  intervened  between  their  dates  and  the  oom> 
mencement  of  the  suit. 

Ix  Case  of  Mutual  Aooounts,  Statute  Ck>MMEN0B8  to  Bun  only  from 
the  date  of  the  last  entry  of  credit.  Bnt  the  item  of  credit  mnst  arise 
from  the  mutnal  act  and  consent  of  both  parties,  and  with  the  nnder* 
standing,  express  or  implied,  that  it  is  to  enter  into  and  become  a  part 
of  their  mntnal  dealing  or  account^  and  be  the  subject  of  future  adjust- 
ment in  ascertaining  the  general  balance  due  thereon. 

Payment  Made  under  Spscifio  Application  to  Pabticulab  Items  of  an 
account  is  merely  a  recognition  of  those  items,  and  can  not  be  regarded 
as  an  acknowledgment  of  an  open,  unliquidated  account  or  of  any  balance 
due  thereon. 

BooK-AooouMT.  The  county  court  rendered  judgment  for  the 
defendant,  and  the  plaintiff  excepted.  The  other  facts  are  stated 
in  the  opinion. 

Leonard  Sargeant,  for  the  plaintiff. 
Daniel  Roheris,  for  the  defendant. 

By  Court,  Isham,  J.  The  auditor  has  reported  a  balance  of 
accounts  due  the  plaintiff,  subject  to  the  question  whether  the 
same  is  barred  by  the  statute  of  limitations.  The  fact  reported 
by  the  auditor,  that  the  plaintiff  was  engaged  in  different  em- 
ployments, and  that  separate  day-books  were  kept  for  each,  can 
make  no  important  difference  in  the  case,  as  the  rights  of  the 
parties  can  not  be  affected  by  the  mere  mode  of  keeping  the  ac- 
count. In  whatever  manner  the  charges  are  entered,  if  by  their 
mutual  expectation  they  were  all  made  with  reference  to  a  future 
settlement  and  adjustment,  they  are  to  be  treated  as  one  account, 
and  as  if  entered  in  one  common  day-book. 

It  has  uniformly  been  held  that  distinct  and  different  items 
of  charge,  in  an  open  and  mutual  account,  do  not  constitute  sep- 
arate claims;  but  that  the  claim  or  debt  is  found  in  the  balance 
of  the  account;  and  that  it  is  the  balance  only  that  constitutes 
the  claim  of  the  party  to  whom  it  is  due.  When  the  account 
is  all  on  one  side,  it  has  not  the  character  of  mutual  accounts, 
and  so  far  as  the  statute  of  limitations  is  concerned,  the  cause 
of  action  arises  from  the  date  of  each  item;  and  they  are  respec- 
tively barred  when  more  than  six  years  have  intervened  between 
their  dates  and  the  commencement  of  the  suit.    In  the  case 
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of  mutaal  accounts,  if  more  than  six  years  have  elapsed  since  the 
last  item  of  charge  and  credit  and  the  commencement  of  the  suit,. 
the  whole  account  is  barred.  The  remedy  of  the  party  thereon 
is  taken  away  by  the  statute.  But  in  relation  to  such  accounts, 
the  decisions  have  been  uniform  that  the  cause  of  action  accrues 
from  the  last  item,  and  has  reference  to  the  balance  of  the  gen* 
eral  account;  and  that  every  item  of  credit  removes  the  effect 
and  operation  of  the  statute  from  all  previous  charges,  so  that 
the  statute  commences  running  thereon  only  from  the  date  of 
the  last  entry  of  credit.  This  rule  is  founded  on  the  principle 
that  every  new  item  of  credit,  or  part  payment,  is  an  acknowl- 
edgment of  an  open,  mutual,  and  unliquidated  account,  and  is 
equivalent  to  a  new  promise  to  account  and  pay  the  balance 
thereon  due.  These  general  principles  are  sustained  by  the  casa 
of  AbboU  V.  KeUh,  11  Vt.  529. 

When  it  is  said,  however,  that  every  new  item  of  credit,  or 
part  payment,  revives  all  preceding  charges  and  prevents  the 
operation  of  the  statute  of  limitations,  it  must  be  understood 
with  this  qualification:  that  the  item  of  credit  must  arise  from 
the  mutual  act  and  consent  of  both  parties,  and  with  the  under- 
standing, express  or  implied,  that  it  is  to  enter  into  and  become 
a  part  of  their  mutual  dealing  or  account,  and  be  the  subject  of 
future  adjustment  in  ascertaining  the  general  balance  due 
thereon.  For  there  is  no  propriety  in  permitting  a  party  to  de- 
feat the  operation  of  the  statute  on  a  mutual  account  by  making 
entries  of  credit,  unless  the  charge  has  arisen  by  consent,  or  in 
their  usual  course  of  dealing.  The  same  principle  applies,  as  a 
general  rule,  where  there  has  been  a  part  payment  in  money  on 
such  an  account.  If  that  is  made  within  six  years,  it  will  prevent 
the  statute  bar.  But  the  payment  must  be  made  on  the  general 
account  and  with  a  view  to  affect  the  general  balance.  Such 
payment  will  have  the  same  effect  as  any  new  item  of  credit  in 
removing  the  effect  of  the  statute;  for  it  is  an  acknowledgment 
of  an  open  account,  and  is  equivalent  to  a  promise  to  pay  the 
balance.  But  a  difference  is  to  be  observed  between  a  payment 
on  the  general  account  and  payments  made  with  specific  appli- 
cation to  one  or  more  particular  items.  When  such  specific 
application  is  made,  it  is  a  mere  recognition  o(  those  particular 
charges  upon  which  the  application  is  made,  and  can  not  be 
considered  an  acknowledgment  of  an  open,  unliquidated  ac- 
count, or  of  any  balance  due  thereon. 

The  application  of  these  principles  to  this  case  is  rendered 
in  some  respects  difficult  from  the  want  of  a  more  specific  re- 
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port  of  facts  from  the  auditor.  From  the  transcript  of  the  ac- 
count of  these  parties,  which  has  been  sent  up  with  the  report, 
we  perceive  that  the  plaintiff's  account  commenced  in  1829,  and 
continued  through  successive  years  to  September,  1845.  The 
store  and  blacksmithing  account  closed  in  December,  1838. 
The  addition  of  the  charges  and  payment  of  the  post-office  ac- 
count continued  the  account  to  1845.  The  items  of  credit  also 
commenced  in  1829,  and,  including  the  payments  of  postage, 
continued  to  1845.  This  suit  was  commenced  May  30,  1850. 
It  is  evident,  therefore,  that  if  reference  is  had  simply  to  the 
dates  of  the  charges  and  credits,  the  account  of  the  plaintiff  is 
not  barred;  for  six  years  have  not  intervened  between  the  dose 
of  the  account  and  the  commencement  of  this  suit.  It  is  in- 
sisted, however,  that  those  entries  on  the  account  which  have 
been  made  within  six  years  can  have  no  effect  to  prevent  the 
operation  of  the  statute,  and  that  notwithstanding  those  en- 
tries, the  account  of  the  plaintiff  is  barred  by  the  statute. 

In  relation  to  the  two  last  items  of  credit,  for  plow-points  and 
castings,  under  date  of  May,  1845,  the  auditor  has  found  that 
the  date  should  be  May  12,  1844.  This  is  more  than  six  years 
before  the  commencement  of  this  suit,  and  therefore  these 
charges  can  have  no  effect  in  removing  the  statute  bar;  we  can 
give  no  effect  to  the  item  of  credit  for  a  note  given  up,  as  the 
auditor  has  stated  no  facts  in  relation  to  it;  whether  that  credit 
was  made  by  their  mutual  consent,  and  with  the  understanding 
that  it  was  to  be  a  part  of  their  account  and  to  be  adjusted  in 
the  final  balance  is  not  stated;  and  it  will  have  no  effect  to  re- 
move the  statute  bar,  unless  those  facts  are  affirmatively  found 
and  stated  in  the  report:  and  besides,  it  does  not  appear  that 
any  claim  of  that  kind  was  made  before  the  auditor;  but  on  the 
contrary,  the  report  shows  that  the  only  question  there  made 
was,  whether  the  post-office  account  and  the  payment  of  the 
same  would  prevent  the  operation  of  the  statute.  The  fact  in 
relation  to  that  item  is  not  sufficient  as  an  acknowledgment  of 
an  open  and  unsettled  account. 

The  case  is  then  brought  to  the  general  question,  whether  tha 
bringing  forward  the  post-office  account  and  payments  made 
thereon  will  hav^  the  effect  to  remove  the  statute  bar  on  the 
whole  account.  It  is  to  be  observed  that,  independent  of  the 
post-office  account,  all  the  dealings  between  the  parties  closed  on 
twenty-seventh  of  December,  1838,  leaving  about  twelve  years 
intervening  between  the  close  of  the  account  and  the  commence- 
ment of  the  suit.    If  the  statute  bar  is  removed,  it  is  only  there* 
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fore  bj  bringing  forward  the  credits  or  payments  made  on  that 
aoeoont.  If  those  payments  were  made  on  the  plaintifiTs  aoconnt 
generally,  it  would  be  such  an  acknowledgment  as  would  reyire 
the  whole  account. 

The  auditor  has  found  that  these  payments,  when  made,  were 
credited  on  the  post-office  account,  and  that  the  parties  afterwards 
settled  that  account,  by  mairing  that  specific  application  as 
credited.  From  the  character  of  the  payments  and  the  facts  as 
found,  we  are  led  to  regard  those  payments  as  having  been  made 
under  a  specific  application  on  those  items,  and  without  any 
intention  of  having  them  enter  into  a  general  account,  to  be  the 
subject  of  future  adjustment,  and  that  such  is  in  fact  the  finding 
of  the  auditor.  The  payments  are  therefore  not  to  be  regarded 
as  credits  or  as  proper  items  of  entry  on  book.  Their  effect  is 
to  extingfuiah  those  items  of  account,  on  which  they  were  to 
apply;  so  that  the  items  of  charge  and  payments  are  not  to  be 
ngarded  as  subsisting  claims;  and  the  account  should  be  con- 
sidered by  the  auditor  as  if  those  items  constituted  no  part  of 
the  account. 

By  the  later  English  authorities,  in  order  to  remove  the  statute 
bar,  the  mere  fact  of  part  payment  is  not  of  itself  conclusive; 
the  payment  must  have  been  made  as  part  payment  of  a  greater 
debt,  and  under  circumstances  that  will  warrant  the  jury  in 
finding  a  promise  to  pay  the  remainder  of  the  debt:  Wainman 
▼.  Kt/nman,  1  Exch.  118:  Tippets  v.  Heane,  1  Cromp.  M.  &  B. 
252;  Waugh  v.  Oope,  Mee.  &  W.  828.  It  is  unnecessary  now  to 
say  whether  the  rule,  to  that  extent,  would  be  adopted  in  this 
state;  but  we  entertain  a  clear  conviction  that  payment  of  spe« 
dfic  items  of  charge,  unaccompanied  by  any  circumstances  show- 
ing a  recognition  of  any  other  account,  will  not  be  sufficient  to 
remove  the  operation  of  the  statute.  The  payment  at  least  must 
have  been  made  on  the  general  account,  and  with  a  view  to  affect 
the  general  balance,  thereby  acknowledging  the  existence  of  an 
open,  running  account,  which  is  to  be  the  subject  of  future  ad- 
justment. The  payments  in  this  case,  having  been  made  under 
a  specific  application  to  the  post-office  account,  without  any  cir- 
cumstances showing  a  recognition  of  any  other  dealing  between 
them,  or  of  an  oi>en  and  subsisting  account,  we  think  they  are 
not  sufficient  to  prevent  the  statute  from  barring  the 

The  judgment  of  the  county  court  must  be  afllrmed. 


Sims  Dtrs  os  BmrNmo  Aooouxt  Oohstitutm  bot  Qns  Bvfm  Vm^ 
UiMD:  See  Semiernagle  v.  Oocks,  34  Am.  Deo.  44S^  note  45ft. 
▲m.  Dao.  Vol.  LX— 17 
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BuHNiNO  AOOO011T  TOR  GkxiDS,  money  loaned,  or  money  had  and  rooeired 
is  not  an  entire  and  indmsible  demand  unless  made  so  by  an  express  agree- 
ment, or  one  implied  from  a  nsage  or  oonrse  of  dealing:  Badger  t.  TUoomh, 
26  Am.  Dec.  611. 

Niw  Itbm  in  Motital  RuHHiNa  Aoooxjst  between  two  parties  mnst,  in 
order  to  take  the  whole  aooonnt  ont  of  the  statate  of  limitations,  be  a  part  of 
or  bs  connected  with  such  account;  a  mere  opposing  demand,  wholly  uncon* 
neoted  with  such  account,  oan  not  hare  that  effect:  Ore$n  ▼•  Oalddeughf  28 
Am.  Deo.  567,  note  569. 

Whxit  Aooount  BiTWXBN  Pastixs  HA8  BSUT  Balavoid,  and  the  bal- 
ance carried  forward,  it  is  no  longer  an  open,  ruxming  aooonnt,  and  the  stat- 
«te  of  limitations  runs  against  the  balanoe  from  the  settlement  of  the  aooonats 
(Tnhn  Bank  t.  Khappt  15  Am.  Deo.  181. 


Cole  v.  Sbblet  and  Wipbl 

[35Tasif0HT,2».J 

b  Wm  DUM  Sola  was  Liablb  fob  Dkr,  the  husband  will  be  aqnaOy 
liable  for  it,  whether  he  be  an  infant  or  an  adult;  and  if  the  aooonnt  li 
for  necessaries  furnished  to  her  while  an  infant,  she  is  clearly  liable. 

BoiT  AGAINST  HusBAND  AND  Win  fOft  Dbbt  OF  WiFi^  ooutracted  by  her 
dum  sola,  must  be  brought  against  both  like  any  other  joint  suit»  unless 
one  or  the  other  has  abjured  the  realm;  but  a  non  est  inmntut  return  by 
the  offioeris  held  in  our  practice  equivalent  to  the  common-Uw  outlawry. 

BooK-AOOouNT.  The  auditor  appointed  by  the  county  oourt 
reported  that  the  plaintiff's  account  was  for  goods  delivered  by 
him  to  one  Malinda  Larabee,  who  was  at  the  time  a  single 
woman  under  the  age  of  eighteen  years;  that  she  afterwards 
married  the  defendant  before  the  commencement  of  this  suit; 
that  at  the  time  of  his  marriage  the  defendant  was  a  minor;  that 
before  he  attained  his  majority  he  left  the  said  Malinda,  and 
has  not  lived  with  her  since;  that  the  said  Malinda  was  not 
a  party  to  this  suit,  except  that  her  name  was  inserted  in  the 
original  writ,  and  a  non  est  inventus  return  was  made  as  to  her, 
and  she  did  not  appear;  that  the  articles  purchased  by  said 
Malinda  were  necessaries.  The  county  court  rendered  judg- 
ment on  the  report  for  the  plaintiff*. 

A.  B.  Gardner,  for  the  defendant. 

By  Court,  Bbdvield,  0.  J.  1.  In  this  case  the  defense  is 
properly  presented  before  the  auditor,  as  has  been  often  held 
in  analogous  cases.  It  could  not  be  presented  by  way  of  plea, 
the  declaration  being  general,  and  the  plaintiff  not  bound  by 
his  oyer. 

2.  The  only  question  properly  arising,  in  regard  to  the  infancy 
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of  the  parties,  being  whether  the  wife  dum  961a  was  liable.  If 
she  is,  the  hasband  is  equally,  daring  covertore,  whether  infant 
or  adult.  She  is  clearly  as  liable  as  before  oorerture,  and  the 
husband  equally,  without  regard  to  his  own  infancy.  And  the 
account  being  for  necessaries  famished  the  wife  while  an  infant, 
she  is  clearly  liable. 

3.  The  suit  is  like  any  other  joint  suit.  It  must  be  against 
both,  unless  one  or  the  other  bas  abjured  the  realm,  and  thus 
become,  as  to  this  jurisdiction,  eivUUer  morluuM.  In  that  event, 
we  suppose  the  wife  even' might  be  sued  alone.  Our  statutes 
allow  this  to  be  shown,  by  setting  it  up  in  the  writ,  in  which 
case  it  may  probably  be  denied  by  plea;  and  it  may  also  be 
shown  by  a  non  est  inverUvs  return  of  the  officer,  which  is  held, 
in  our  practice,  equivalent  to  the  common-law  outlawry. 

Judgment  affirmed. 


Aktknuftial  Dxbts  or  Maekud  Woken.— a.  LiabOUjf  qf  hutband 
for. — At  the  commoai  lav,  a  huaband  waa  liablo  for  the  antenuptial  debts  of 
the  wife:  8ehonler*8  Hna.  &  Wife,  sec.  90;  Schonler'B  Dom.  Bel.,  sec.  56; 
1  Bishop  on  Mar.  Women,  sec.  58;  2  Kent's  Com.  143;  1  Parsons  on  Contracts, 
344;  Alexander  ▼.  Morgan,  31  Ohio  St.  646;  Walden  v.  Walden,  7  Id.  30; 
Orven  v.  Bamburger,  11  Mo.  App.  261;  PreseoU  v.  Fiaher,  22  111.  390;  Har- 
rison V.  TnuUr,  27  Ark.  288;  not  as  the  debtor,  but  as  the  husband:  2  Kent's 
Com.  145.  His  liability  did  not  dapend  upon  whether  he  received  property 
from  her  or  not:  Keeve's  Dom.  Bel.  63;  Schouler's  Dom.  Bel.,  sec.  66;  2 
Kent's  Com.  144.  As  Schouler  says:  '*This  sort  of  recompense  he  makes  for 
taking  her  property  into  his  hands.  But  whether  she  brings  him  a  fortune 
or  not|  his  liability  is  not  affected.  8he  may  owe  large  sums  at  the  time  of 
the  marriage  and  have  nothing  to  offset  them.  She  may  have  studiously  con- 
cealed the  existence  of  the  debts  from  her  affianced  husband.  But  none  of 
these  considerations  can  avail  to  shield  him.  When  married,  she  is  mamed 
with  her  debts  as  well  as  her  fortunes:"  Schouler's  Hus.  &  Wife,  sec.  90. 
The  reason  for  his  liability  is  succinctly  stated  by  Gilmore,  J.,  in  Alexander 
T.  Morgan,  supra.  He  says:  ''At  common  law,  the  husband,  during  cover- 
ture, was  liable  for  the  antenuptial  debts  of  his  wife:  not  on  the  ground  that 
by  virtue  of  his  marital  rights  he  was  entitled  to  the  personal  property  owned 
by  the  wife  at  her  marriage,  for  he  was  liable  even  if  she  did  not  bring  him 
a  shilling;  but  on  the  ground  that  the  legal  existence  of  the  woman  was  sus- 
pended during  the  marriage,  or  rather  merged  into  that  of  the  husband;  and 
almost  all  the  legal  rights,  duties,  and  disabilities  that  either  of  them  ac- 
quired by  the  marriage  depended  upon  the  principle  of  a  union  of  person  in 
husband  and  wife;  and  it  is  for  this  reason  that  it  is  said,  'If  the  wife  be  in- 
debted before  the  marriage,  the  husband  is  bound  afterward  to  pay  the  debt, 
for  he  has  adopted  her  and  her  circumstances  together:'  1  Bla.  Com.  443  * 
This  liability  extends  to  debts  contracted  by  her  for  necessaries  while  an 
infant:  Bounty  v.  Beardin,  6  Bush,  44;  Anderson  t.  SmUh,  33  Md.  46& 
And  his  infancy  does  not  excuse  him  from  liability:  2  Kent's  Com.  144; 
Schouler's  Dom.  BeL,  sec.  56;  BvUer  t.  Breek,  7  Met.  164;  S.  C,  39  Am.  Dec. 
768;  Boaeh  v.  Quick,  9  Wend.  238.    And  no  contract  entered  into  between 
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the  hiuboDd  and  wife  in  coatemplation  of  the  marriage  can  change  the  re- 
sponsibility  of  the  husband  in  this  respect  so  as  to  affect  the  rights  of  parties 
oatside  the  marriage  agreement:  ffarrison  v.  Trader,  27  Ark.  288.  Bat  ihs 
husband  was  not  liable  to  action  for  use  and  occupation  to  pay  for  enjoyment 
of  house  by  his  wife  dumtola:  JHchardson  v.  SdU,  1  Biod.  &  B.  50. 

Hie  foregoing  rules  are  rules  of  the  common  law.  The  tendency  of  modem 
legislation  has  been  to  modify  if  not  to  entirely  discharge  the  liability  of  the 
husband  for  the  antenuptial  debts  of  the  wife.  In  Alabama,  formerly  his 
liability  by  statute  was  limited  to  the  amount  he  received  by  her;  Cfurrif  ▼. 
Shrader,  19  Ala.  831;  and  under  a  later  statute  in  the  same  state,  the  husband 
is  entirely  exempted  from  liability:  Madden  ▼.  QUmer^  40  Id.  637;  the  same 
rule  prevails  in  Texas:  Rowthdiree  v.  Thtmuu,  32  Tex.  286;  and  in  Mississippi i 
Daxia  v.  WUkerem,  48  Miss.  685;  Canwm  ▼.  Orant,  45  Id.  88;  and  under  the 
Iowa  code,  a  husband  is  not  liable  for  debts  contracted  by  the  wife  before 
marriage  if  they  relate  to  her  separate  property  and  purport  to  bind  herself 
only:  Ren/neeher  ▼.  ScOU,  4  G.  Green.  185.  In  Indiana  the  husband  is  liable 
to  the  extent  of  property  he  may  have  received  by  or  through  her  only:  Shore 
V.  Taylor,  46  Ind.  345;  and  in  Georgia  his  responsibility  is  restricted  to  that 
amount:  Bryan  v.  DootiUle,  38  Ga.  255.  The  California  statute  exempts  the 
husband's  separate  property,  but  he  remains  liable  to  the  extent  of  the  common 
property:  Van  Maren  v.  Johnson,  15  Cal.  308;  Vlantin  v.  Bwmpue,  35  Id.  214; 
and  in  that  state  under  later  statutes,  a  personal  judgment  can  not  be  ren« 
dered  against  the  husband  on  a  promissory  note  given  by  the  wife  before  the 
marriage:  Wood  v.  Oaford,  52  Id.  412.  But  the  New  York  statute  of  1848^ 
giving  to  every  female  who  might  thereafter  marry  all  the  estate  owned  by 
her  at  the  time  of  the  marriage,  as  her  sole  and  separate  property,  does  not 
repeal  the  rule  of  the  common  law  making  her  husband  liable  for  idl  the  debts 
of  the  wife  contracted  by  her  while  sole:  Berley  v.  Rampaeher,  5  Buer,  183; 
and  the  same  principle  was  decided  under  a  statute  in  Illinois  in  Connor  T. 
Berry,  46  111.  870;  and  in  Ohio^  it  was  held  that  the  legislation  conoeming 
the  rights  and  liabilities  of  married  women  had  not  changed  the  common-law 
liability  of  the  husband:  Alexander  v.  Morgan,  31  Ohio  St.  546.  Gilmore,  J., 
in  delivering  the  opinion  of  the  court,  said:  "  It  is  assumed  in  argument  by 
counsel  for  plaintiff  in  error  that  the  common  law  held  the  husband  liable 
for  the  debts  of  the  wife  dum  eola,  for  the  reason  that  by  the  marriage  ha 
a^uired  complete  dominion  over  the  personal  property  of  the  wife;  and  thai 
the  reason  for  the  rule  ceased  when  the  legislature  removed  the  disabilities  of 
married  woman  in  respect  to  their  separate  property  and  deprived  the  husband 
of  his  common-law  rights  in  it;  and  the  claim  is,  that  the  reason  for  the  rule 
having  been  thus  swept  away,  the  rule  itself  would  cease.  The  argument 
and  conclusion  are  untenable.  It  is  plain  that  the  common-law  liability  of 
the  husband  for  the  debts  of  the  wife  dum  eola  was  not  founded  on  the  idea 
that  the  law  imposed  the  liability  in  consideration  of  the  rights  that  he  ac- 
quired in  her  property  by  the  marriage.  If,  therefore,  the  common-law  liabil- 
ities of  the  husbaud,  in  reference  to  the  debts  of  the  wife,  have  been  changed 
or  modified  in  this  state,  such  change  or  modification  is  not  to  be  deduced 
as  a  consequence  of  the  removal  of  the  common-law  disabilities  of  married 
women  over  their  separate  property,  but  must  be  found,  if  at  all,  in  legislation 
that  either  expressly  or  by  necessary  implication  makes  such  change  or  modi- 
fication." Mr.  Bishop,  in  treating  this  subject,  says:  "Whatever  rights  of 
property  a  statute  may  confer  on  a  married  woman,  it  can  not  by  any  trus 
construction  relieve  the  husband  from  any  responsibility  for  her  antenuptial 
debts  unless  it  subjects  her  to  being  sued  alone;  because,  if  the  creditor  could 
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Beifher  join  ibe  hnibtnd  in  his  fait  against  the  wife  nor  mo  hsr  withoot  tho 
husband,  he  oofuld  not  ooUeot  his  debti  and  hia  right  would  be  annihilated:^ 
t  Bishop  on  Mar.  Women,  seo.  322. 

In  Kngland  the  married  women's  property  aot  of  1870  provided  that  "a 
hnabaad  shall  not  by  reason  of  any  marxiage  which  shall  take  plaoe  after  thia 
act  shall  come  into  operation  be  liable  for  the  debts  of  his  wife  contracted  be- 
fore marriaget"  and  that  the  wife  shall  be  liable  to  be  sued,  and  that  any 
property  belonging  **  to  her  for  her  separate  nae  shall  be  liable  to  satisfy  sadi 
debta  as  if  she  had  oontinned  unmarried."  But  the  aot  of  1874  restorse  the 
liability  of  the  husband,  but  only  to  the  extent  of  the  assets  thereia  specified, 
which  are:  1.  Personal  estate  in  the  possession  of  the  wife  which  shall  have 
Tested  in  the  husband;  2.  Choses  in  action  reduced  to  possession  by  him,  or 
which  he  might,  with  reasonable  diligence,  have  rednoed  to  possession;  S. 
Chattels  real  which  shall  have  vested  in  the  husband  and  wife;  4L  Bents  and 
profits  of  the  wife's  real  estate  that  he  has  or  might  have  received;  5.  The 
value  of  his  interest  in  any  property  of  hers  which  she,  in  contemplation  of 
the  marriage,  transferred  to  him  or  others;  6.  The  value  of  any  property  of 
hers  tranaferred  by  her  to  him  or  others  to  defeat  her  creditors.  After  the 
passage  of  this  act  an  Englishman  married  in  England  a  Jersey  woman,  who 
had  there  contracted  debts>  and  it  was  held  that  he  waa  liaUe  only  under 
this  statute^  and  not  under  the  law  of  Jersey:  I>e  Oreuchff  v.  WUU^  L.  B.,  4 
C.  P.  Div.,  362. 

A  statute  exempting  the  property  of  the  hnaband  from  liability  is  not  un- 
constitutional although  applying  to  existing  marriages:  Ftiitm  v.  Fox^  0  B.  Mon. 
499;  but  if  an  action  against  the  husband  waa  commenced  before  the  passage 
of  such  an  act,  the  husband  is  Uable,  the  act  not  being  retrospective:  Clcue&om 
T.  ffutehinaon,  11  8.  C  323. 

b.  LiabSity  of  W\f€  for  her  Antamptial  Deto.— At  common  law,  the 
separate  estate  of  a  married  woman  waa  not  liable  for  her  debts  contrscted 
before  marriage;  and  the  only  ground  on  which  it  could  be  reached  in  equity 
was  by  appointment,  that  is,  some  act  of  hers  after  manriage  indicating  an 
intent  to  charge  the  property:  Vcmderhej^den  v.  MaUorp,  1  N.  T.  452.  The 
subject  of  the  liability  of  the  wife's  separate  estate  is  discussed  in  the  notes 
to  TTumuu  V.  IblweU,  30  Am.  Deo.  230,  233;  Ewing  v.  Smith,  6  Id.  657,  689. 
She  can  not  be  imprisoned  without  him:  Reeve's  Dom.  ReL  64;  although  in 
Spartea  v.  BcU,  2  Man.  &  B.  124,  it  was  held  that  a  wife  sued  with  her 
husband  for  a  debt  contracted  by  her  while  sole  may  be  taken  in  execution, 
although  her  husband  has  been  discharged  from  the  debt  under  the  insolvent 
debtors'  act. 

The  reaMos  for  relieving  a  married  wonum  from  liability  during  coverture 
were  the  same  which  Imposed  it  upon  the  husband.  The  tendency  in  the 
modem  legislation  to  discharge  the  husband  from  thia  indebtedness  has  oper* 
ated  favorably  also  for  the  wife.  It  has  given  her  rights  and  powers  over  her 
separate  property  unknown  to  her  at  the  common  law,  but  has  made  her  lia> 
ble  ae  well  for  her  antenuptial  debts.  At  the  present  time,  in  the  states  gen- 
erally, the  wife  is  personally  liable  for  them.  Thu%  this  is  the  rule  of  Ala- 
bama: Maddm  v.  OUmer,  40  Ala.  637;  Texas:  i^oimd^ree  v.  Thomas,  32  Tex. 
286;  Misnasippi:  Trams  v.  WilUs,  66  Miss.  667;  Dank  v.  Wilkerson,  48  Id. 
585;  Camum  v.  OrcaU,  46  Id.  88;  and  see  IHdboii  v.  MiUer,  11  Smed.  ft  M. 
69i;  8.  C,  48  Am.  Deo.  71;  Indiana:  Shorey.  Taylor,  46  Ind.346;  Califomiai 
VauJlaren  v.  Johnson,  16  Cal.  808;  Vlantm  v.  Bmmpus,  86  Id.  214.  And 
under  the  Gtdo  statute,  the  separate  property  of  the  wife  ia  made  primarily 
lUiUe,  as  between  her  and  her  husband,  for  the  satisfaction  of  judgments  re- 
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oorered  In  aotioni  brought  against  them  apon  oantM  of  •otkm  eziBting  against 
her  at  their  marriaga;  and  the  hasband,  when  compelled  to  pay  each  Jndg- 
ment,  becomes  in  equity  a  creditor  of  the  wife  to  the  amount  paid,  and  enti* 
tied  to  charge  the  same  upon  her  separate  property,  and  for  that  purpose  may 
set  aside  fraudulent  conveyances  thereof  made  in  contemplation  of  the  mar- 
riage: WesUrman  v.  We^erman,  25  Ohio  8t.  600. 

Under  the  married  women's  property  act  of  1870,  ante^  if  a  creditor  obtain 
a  judgment  against  a  married  woman  for  an  antenuptial  debt,  and  she  have 
no  separate  property,  he  can  not  have  her  adjudged  a  bankrupt:  E»  parte 
Holland,  in  re  Heneage,  L.  E.,  9  Ch.,  307.  This  statute  extends  to  property 
settled  to  the  separate  use  of  a  married  woman  without  power  of  anticipation: 
Sanger  v.  Sanger,  L.  R.,  11  Eq.,  470. 

c.  Death  qf  EiUter  Party,  or  Banhrtipiep  of  Huiband,  JBIffeet  </.— At  the 
common  Uw,  the  husband's  liability  was  not  absolute.  It  lasted  no  longer 
than  the  coverture:  Beeve's  Dom.  Bel.  50;  2  Kent's  Com.  144;  Schonler's 
Dom.  Rel,  sec.  56;  Thomand  v.  Sti^olk,  1  P.  Wms.  461,  468;  Heard  v.  Stam- 
ford, 3  Id.  409,  412;  he  was  not  liable  unless  the  judgment  was  obtained 
against  him  during  the  coverture,  even  though  he  received  property  with 
her:  Buckner  ▼.  Smyth,  4  Desau.  371;  Lamb  v.  Belden,  16  Ark.  639;  Brffon 
V.  DooUtHe,  38  Qa.  255;  Day  v.  Meaick,  1  Houst.  328;  Morrow  v.  WkUeeides, 
10  B.  Mon.  411;  Randolph  v.  Simpaon,  7  N.  J.  L.  346;  and  the  rule  was  the 
same  in  equity  as  at  law:  Waul  v.  Grhnan,  21  Miss.  599;  Wiiherspoon  v. 
Duboae,  1  Bail.  Eq.  166;  Cole  v.  ShurOeff,  41  Vt.  311;  Hetriek  v.  Hetrki,  13 
Ind.  44.  And  after  her  death  he  is  not  liable  as  her  administrator  for  ante- 
nuptial debts,  except  to  the  extent  of  the  choses  in  action  due  to  her  at  her 
death:  Da^  v.  Meeick,  1  Houst.  328;  and  a  husband  who,  being  sued  with  his 
wife  for  her  debt  contracted  before  marriage  and  secured  by  a  mortgage  of 
her  land,  allows  himself  after  her  death  to  be  defaulted  and  pays  the  debt 
on  execution  under  the  mistaken  supposition  that  he  can  daim  tiie  amount 
out  of  her  estate  at  law,  and  without  taking  an  assignment  of  the  mortgage, 
is  not  entitled  in  equity  to  hold  the  amount  as  a  charge  upon  the  land:  War* 
rcn  V.  Jermiaon,  6  Gray,  559.  On  the  husband's  death,  his  administrator  is 
not  liable:  ChapUne  v.  Moore,  7  T.  B.  Mon.  150.  The  husband's  estate  is  not 
liable,  although  such  estate  may  get  the  very  property  for  whieh  the  debt 
was  contracted,  and  a  surety  for  the  wife,  who  is  insolvent,  may  have  to  pay 
the  debt:  Cureton  v.  Moore,  2  Jones'  Eq.  204;  and  such  surety  can  find  no  re- 
lief in  equity :  Id.  But  the  estate  is  liable  if  the  j udgment  was  recovered  against 
the  husband  and  wife  during  bis  life:  Burton  v.  Rodney,  5  Harr.  (Del.)  441; 
and  a  edre  facias  may  issue  against  his  executor:  Id.;  or  i(  in  such  a  case, 
the  wife  die,  the  plaintiff  may  take  out  a  edre  fadae  upon  the  Judgment 
against  the  husband  alone;  for  he  can  not  plead  the  former  Judgment  in  bar: 
Obrian  v.  Ram,  3  Mod.  186;  Bohouler's  Hus.  &  Wife,  sec.  96.  On  the  death 
of  the  husband  the  debt  survives,  and  the  wife  becomes  liable  for  it:  Schou- 
ler's  Hus.  &  Wife,  sec.  91;  2  Bishop  on  Mar.  Women,  sec.  811;  Bohouler's 
Dom.  Bel.,  sea  56;  2  Kent's  Com.  144;  Woodman  v.  Chapmati,  1  Gamp.  189; 
Oruen  v.  Bamberger,  11  Mo.  App.  261;  and  on  the  death  of  a  husband,  after 
action  brought  but  before  judgment  obtained,  the  action  will  not  abater  but 
will  survive  against  her:  Nicholaon  v.  W3bom,  13  Ga.  467. 

It  has  been  held  that  the  bankruptcy  of  the  husband  discharged  the  ante- 
nuptial debts  of  the  wife:  Loekwood  v.  Salter,  2  Nov.  ft  M.  255;  and  in 
Beevc's  Dom.  Bel.  148»  it  is  said  '*that  the  debts  of  the  wife  contracted 
while  solo  are  discharged  by  the  baukruptcy  of  the  husband.*  IRie  law  ia 
America  seems  to  be  different.    In  HamUn  v..  Bridge,  24  Me.  140^  it  was  de- 
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eided  that  tlie  bankniptcy  of  tho  huBlNUid  did  not  take  away  tho  right  of  a 
ereditor  of  the  wife  before  corertore  to  look  to  her  property  fraadulently 
conveyed  for  the  payment;  and  that  hia  diBcbaige  did  not  destroy  hia  right 
to  enforce  the  debt  against  the  property  of  the  wife;  in  jDidbon  ▼.  MUler,  49 
Am.  Dee.  7I9  it  was  held  that  hie  bankmptoy  would  not  discharge  the  wife's 
debte  contracted  before  the  marriage,  if  she  had  then  and  still  had  property 
nnaffected  by  the  bsnkmptcy;  and  in  New  York  it  was  held  that  the  bank* 
mptey  of  the  hnsband  eztingoished  the  debt  as  to  him  and  suspended  the 
legBk  remedy  as  to  her  during  the  covertnre,  but  that  the  liability  of  the  wife 
revived  if  she  survived:  Vanderheifden  v.  MaUarff,  I  N.  Y.  452;  in  such  a 
ease,  although  the  bankruptcy  extinguishes  the  debt  as  to  the  husband  and 
suspends  the  legal  remedy  as  to  her  during  coverture,  it  does  not  afford 
ground  for  proceeding  in  equity  to  charge  her  separate  estate:  Id. 

d.  Pleading  in  Practice  and  AeUona  to  Becover. — ^An  action  to  recover 
an  antenuptial  debt  of  the  wife  must  be  brought  against  the  husband  and 
wife  jointly:  Beeve's  Bom.  Bel.  54;  Schouler's  Dom.  Rel.,  ssc.  67;  1  Ch. 
PI.  57;  MUehbuon  v.  JSeteeon,  7  T.  R.  348;  Skhardstm  v.  Hall,  1  Brod.  &B. 
50;  meholwn  v.  WUbom,  13  Ga.  467;  Shore  v.  Taylor,  46  Ind.  345;  Round- 
tree  t.  Thomae,  32  Tex.  286;  Qruen  v.  Bamberger,  11  Mo.  App.  261;  Angel 
V.  FeUon,  8  Johns.  149;  Gage  v.  Seed,  15  Id.  403;  Plainer  v.  Patehm,  19  Wis. 
333.  But  in  AUlii>.ma.  the  statute  allows  the  wife  to  be  sued  alonet  Madden 
V.  OUmer,  40  Ala.  637.  The  rule  of  the  conunon  law  was  that  unlen  there 
had  been  a  separate  and  distinct  undertaking  of  the  husband  to  pay  the 
antenuptial  debt  of  the  wife,  a  judgment  for  it  rendered  against  him  alone 
woold  be  arrested  on  motion,  or  reversed  for  error:  Oruen  v.  Bamberger,  11 
Mo.  App.  26;  J>rue  v.  Thome,  Aleyn,  72;  MUchuuon  v.  Heweon,  7  T.  B. 
348;  (Troy  v.  Thacker,  4  Ala.  136.  A  judgment  must  be  so  rendered  that  it 
wOl  survive  sgalnst  the  wife  in  case  she  survives  the  husband,  and  not  so 
that  it  shall  survive  against  the  representative  of  the  husband:  Qray  v. 
7%kber,  snpra.  Where  a  mortgage  executed  by  the  wife  dum  eola  has  been 
foreclosed,  and  the  decree  contains  an  order  for  a  personal  judgment  against 
her  for  any  deficiency,  the  defendant  can  not  maintain  a  subsequent  action 
against  the  husband  and  wife  to  have  such  order  vacated,  and  for  a  judgment 
against  the  husband  for  such  deficiency;  but  he  must  first  move  in  the  fore- 
eloanre  action  to  have  said  order  vacated,  and  then  bring  his  action  at  law 
against  the  hnsband  and  wife:  Plainer  v.  Paichin,  19  Wii.  833.  A  edre 
faeiae  may  be  issued  against  the  husband  and  wife  to  revive  a  judgment  ren- 
dered against  the  wife  dum  sola:  Taylor  v.  Miller,  2  Lea,  153.  And 
"  when  judgment  has  been  obtained  for  a  debt  of  the  wife  while  sole,  and 
she  afterwards  marries^  execution  must  in  strictnesy  be  taken  out  against  her 
alone,  because  execution  must  always  follow  the  jud^^ent.  But  if  the  cred- 
itor desire  to  charge  a  person  who  was  not  a  party  to  the  record,  as  the  hus- 
band in  this  instance,  sore  /aciae  should  be  issued,  so  as  to  make  bim  a 
party:  **  Sohouler's  Hus.  &  Wife,  sec.  96;  Doyley  v.  WkUe,  Cru.  Jac.  323; 
Beymm  t.  Jonee,  15  Mee.  &  W.  56;  Cooper  v.  Hundin,  4  East,  521;  and  an 
execntion  on  a  judgment  for  costs  against  a  married  woman  alone  can  not  be 
levied  on  the  goods  of  her  husband,  who  is  not  a  party  to  the  action,  nor  can 
his  body  be  taken,  although  the  wife  may  be  arrested  and  imprisoned  if  he 
will  not  satisfy  the  execution:  Hainee  v.  CorUee,  4  Mass.  659;  but  if  the 
party  recovering  costs  sue  out  eehre  /adae,  or  bring  debt  against  the  husband 
sad  wife,  he  must  recover  judgment;  the  hnsband  can  not  inquire  into  the 
merits  oi  the  former  judgment:  Id.  If  an  execution  does  not  specify  the 
estate  out  of  which  it  is  to  be  satisfied,  it  may  be  levied  upon  either  class: 
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ffoward  y.  I^orA^  01  Am.  Deo.  769;  Van  Maren  t.  Johnaon,  15  Gal.  906; 
VkuUin  ▼.  Bumpu8t  35  Id.  214.  In  an  action  nnder  the  English  aot  of  1874, 
lestoring  the  common-law  liability  of  the  hnaband  to  extent  of  certain  ape- 
cified  property  (see  ante,  a),  it  is  not  necessary  that  the  statement  of  the  '^iMm 
ahonld  allege  that  the  hnsband  has  received  assets  of  the  wife;  it  is  snfficieni 
that  he  should  simply  all^e  that  the  husband  is  liable  for  the  debt^  leaving 
it  to  the  hosband  to  exercise  his  option  of  pleading  non-liability  under  tfa» 
provisions  of  the  aot:  McUihem  t.  WhUOe,  L.  B.»  13  Gh.,  81L 
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[25  VmiOMT.  273.] 

Wbebb  Deed  Absolute  on  its  Face  is  Admitted  mr  GzLAirasB  to  have 
been  given  aa  security  for  an  indebtedness  to  him,  equity  will  regard  the 
deed  as  a  mortage  merely. 

Lodgment  of  Deed  with  Town  Glesk,  with  Instbuctions  to  Beookd 
It,  and  his  certificate  that  it  was  so  left,  are  a  sufficient  record  of  the 
deed  to  charge  subsequent  purchasers  and  creditors  with  constructive 
notice  of  its  existence  and  execution,  and  such  deed  gives  to  the  grantee 
that  priority  of  title  that  must  prevail  againsi  a  subsequent  mortgagee. 

Deed  Absolute  on  its  Face  but  Intended  Mbrelt  as  Secubitt  is  not 
fraudulent  and  void,  but  will  be  sustained  in  equity  as  a  mortgage. 

Deed  of  one  Tenant  in  Gomxon  can  not  Affect  Titlb  or  Intebbsv 
OF  HIS  Go-Tenant,  whatever  title  such  deed  may  purport  to  convey. 

Tenant  in  Gommon  is  not  Estopped  From  Settino  up  his  Title  against 
a  mortgage  on  the  entire  property  given  without  right  by  his  co-tenant^ 
although  the  former  was  present  at  the  time  of  the  execution  of  the  note 
and  mortgage  deed,  drew  the  note  and  signed  it  as  surety,  filled  up  the 
mortgage  and  certificate  of  acknowledgment,  and  signed  the  same  ae 
witness  to  the  signature  of  the  mortgagor,  where  at  the  time  of  such  exe- 
cution the  respective  titles  of  the  co-tenants  stood  upoi^  the  records,  and 
the  mortgagee  was  chargeable  with  notice  thereof.  The  doctrine  of 
estoppel  in  pais  has  no  application  to  such  a  case,  for  no  fraud  has  been 
committed. 

Doctrine  that  Pubchassbs  Have  Superior  Equity  over  Gbeditobs  has 
never  been  recognized  or  adopted  in  Vermont.  The  lien  of  attaching 
creditors  creates  an  eqi^table  title  equal  to  that  of  purchasers. 

Appeal  from  the  court  of  chanceiy.  The  opinion  states  the 
facts. 

Tracy f  Oonvene^  and  Barrett,  for  the  orators. 

WaMum  and  Marsh,  for  the  defendants  Streeter  and  Rich* 
mond. 

By  Conrt,  Isbaic,  J.  The  pIainti£Fs  are  prosecuting  this  bill 
of  foreclosure  as  the  assignees  of  the  executor  of  Hugh  Henry, 
to  whom  the  mortgage  note  was  executed  by  Bussell  Topliff  and 
Daniel  Aiken  as  surety.    The  mortgage  deed  purporting  to  con- 


March,  1853.]         Biqelow  v.  Tofejet.  26C 

Tey  the  entire  interest  in  the  premises  was  executed,  acknowl- 
edged, and  recorded  on  the  tenth  day  of  February,  1845,  by 
Bossell  Topliff  alone,  on  what  was  known  as  the  Barlow  and 
Darling  farms.  The  bill  is  taken  as  confessed  by  the  makers  of 
the  note,  and  answered  only  by  Sebastian  B.  Streeter  and 
Bollin  Bichmond* 

The  defendant  Streeter  claims  a  prior  right  and  interest  to 
that  of  the  plaintiffs  in  these  premises,  and  insists  in  his  an- 
swer that  the  plaintiffs  are  not  entitled  to  a  decree  against  him. 
He  states  that  Bussell  Topliff  conveyed  to  him,  by  a  warranty 
deed,  an  undivided  half  of  these  premises,  on  the  tenth  day  of 
April,  1844,  about  ten  months  before  the  execution  of  the  mort- 
gage under  which  the  plaintiffs  claim.  He  admits  that  it  was 
given  as  security  for  an  indebtedness  to  him,  and  though  abso- 
lute on  its  face,  yet  on  this  admission  equity  will  regard  the 
deed  only  as  a  mortgage  security  for  that  indebtedness.  We 
learn  also  that  on  the  day  of  its  execution  it  was  acknowledged 
and  left  for  record  in  the  town  clerk's  office,  with  directions  to 
record  the  same,  on  which  a  certificate  is  made  by  the  clerk, 
that  the  deed  was  "  received  for  record  April  10, 1844,  and  re- 
corded January  15,  1846. " 

From  the  certificate  it  will  be  perceived  that  this  mortgage 
deed  to  Streeter  was  not  recorded  in  exienso  on  the  book  of 
records,  until  long  after  the  execution  of  the  mortgage  deed  of 
the  plaintiffs;  and  as  there  is  no  pretense  that  Mr.  Henry,  to 
whom  this  mortgage  was  given,  had  notice  in  fact  of  the  con- 
veyance to  Streeter  at  the  time  he  took  his  mortgage,  it  is  evi- 
dent that  the  plaintiff's  mortgage  should  have  priority  of  title 
and  right  over  the  conveyance  to  Mr.  Streeter,  unless  the  lodg- 
ment of  the  deed  by  Mr.  Streeter  with  the  town  clerk,  with  in- 
stnictions  to  record  it,  and  the  certificate  of  the  clerk  that  it 
was  so  left,  shall  be  considered  a  record  of  the  deed  under  the 
statute,  and  sufficient  to  charge  subsequent  purchasers  and 
creditors  with  constructive  notice  of  its  execution. 

It  is  insisted  by  Mr.  Streeter  in  his  defense  that  his  deed  was 
sufficiently  recorded  for  that  purpose,  and  that  the  plaintiffs' 
claim  under  their  mortgage  is  held  subject  to  the  prior  right 
and  equity  of  this  defendant  to  the  premises.  This  question 
depends  upon  the  construction  to  be  given  to  the  statute,  which 
provides,  p.  383,  sees.  1,  4,  that  conveyances  shall  be  by  deel, 
signed,  sealed,  acknowledged,  and  recorded  at  length  in  the 
town  clerk's  office,  and  tmless  so  recorded,  they  shall  be  effectual 
only  as  against  the  grantor  and  his  heirs.    A  similar  provision 
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is  made  in  the  statute,  p.  116,  seo.  80,  pointing  out  the  duties 
of  the  town  olerk. 

The  general  object  of  the  act  is  apparent,  and  its  construction 
has  been  generally  alike  understood  and  uniform*  The  execu- 
tion and  deliyerj  of  the  deed  passes  the  estate  and  interest  in 
the  premises,  the  same  as  liyezy  of  seisin  at  common  law.  The 
object  of  its  enrollment  is  notice,  and  this  is  its  only  object. 
Hence  e^eiy  deed  is  good  and  effectual  against  the  grantor  and 
his  heirs,  as  well  as  every  other  person  having  notice  of  a  prior 
conveyance,  either  actual  or  constructive,  whether  creditors  or 
purchasers.  This  was  the  language  of  this  court  in  the  case  of 
Morton  v.  Edurin,  19  Yt.  81.  The  statutes  of  most  of  the  states 
in  this  Union  have  the  same  general  provision.  Ohancellor  Kent 
remarks,  4  Kent's  Oom.  602,  that  the  English  rule  prevails,  that 
the  title  passes,  by  the  execution  of  the  deed,  against  the  grantor 
and  his  heirs,  subject  to  be  divested  by  subsequent  purchasers 
and  creditors,  when  the  instrument  has  not  been  recorded,  and 
when  they  became  interested  therein  without  notice  in  fact  of 
such  prior  conveyance.  But  when  such  notice  in  fact  exists, 
even  if  sufficient  to  put  the  party  on  inquiry,  the  deed  becomes 
as  effectual  as  if  recorded;  for  all  the  purposes  and  objects  of 
recording  are  answered. 

What  will  be  a  sufficient  record  for  that  purpose  depends 
upon  the  object  and  general  provisions  of  the  act.  In  some 
cases  the  instrument  must  be  recorded  at  length  upon  the  book 
of  records,  and  it  will  have  no  effect  until  it  is  so  recorded. 
This  is  true  in  all  cases  where  the  enrollment  is  necessary  to  the 
investing  of  the  title.  In  such  case  it  is  made  a  condition  prece- 
dent, and  no  right  or  title  passes  until  the  statute  is  strictly 
complied  with.  This  rule  prevails  where  recording  is  required 
of  the  proceedings  of  the  collector  in  sales  of  land  for  taxes: 
Clark  V.  Tucker,  6  Yt.  181;  Oiddrngs  v.  8mUh,  15  Id.  344.  So 
in  the  levy  of  executions  upon  real  estate,  the  record  of  the  exe- 
cution and  levy  is  necessaxy  to  pass  the  title:  MorUm  v.  Edioin, 
19  Id.  81. 

In  these  cases  the  object  of  the  record  is  not  simply  notice; 
but  it  is  an  essential  link  in  the  chain  of  evidence  in  the  proof 
of  title  to  the  estate.  Where  the  object  of  the  record  is  notice 
merely,  the  statute  is  complied  with  when  the  parly  has  left  the 
instrument  with  the  recording  officer  for  that  purpose,  with 
directions  for  its  immediate  record.  This  construction  is  not  to 
be  considered  as  an  open  question,  but  as  settled  by  the  decis- 
ions of  this  court,  as  well  as  by  that  practical  construction 
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which  it  has  received  since  the  passage  of  the  act.  This  princi- 
ple was  recognized  by  this  conrt  in  the  case  of  IfBtrria  y.  Smith, 
24  Yt.  27.  In  that  case  the  act  required  ''  the  deputation  and 
certificate  of  the  oath  of  office  of  a  deputy  sheriff  to  be  recorded 
in  the  county  clerk's  office;  and  until  recorded,  the  official  acts 
of  such  deputy  were  not  valid."  The  object  of  the  act  was  notice 
and  lodging  that  deputation  and  certificate  with  the  county 
clerk  for  record  was  held  a  sufficient  compliance  with  the  act  to 
invest  him  with  the  prerogatives  of  the  office,  and  render  valid 
his  official  acts,  though  the  deputation  and  certificate  had  not 
been  recorded  in  exienso  upon  the  records.  In  Connecticut  the 
same  rule  prevails,  and  leaving  the  deed  for  record,  with  the 
certificate  of  the  clerk  thereon  that  it  was  so  left,  is  sufficient  to 
protect  the  title  as  against  the  grantor,  as  well  as  subsequent 
purchasers  and  creditors:  Bine  v.  RMim^  8  Oonn.  347.  The 
difference  in  phraseology  between  our  statute  and  theirs  is  not 
Buch  as  to  justify  a  different  construction,  particularly  where  the 
practical  construction  of  the  act  has  been  uniformly  the  same. 

In  Massachusetts  and  New  York  their  statutes  expressly  pro- 
vide that  the  deed  "  shall  be  considered  as  recorded  from  the  time 
of  the  delivery  to  the  derk  for  that  purpose; "  and  Chancellor 
Kent  remarks,  4  Kent's  Com.  506,  note,  "that  no  doubt  the 
previously  existing  rule  of  law  was  the  same; "  and  in  2  Green- 
leaf 's  Cru.  646,  note  1,  it  is  said  ''that  a  deed  is  registered  in 
contemplation  of  law  when  it  is  entitled  to  registration,  and  is 
deposited  with  the  register  in  his  office  for  that  purpose. "  When 
a  deed  is  so  left,  it  becomes  the  duty  of  the  town  clerk  forthwith 
to  record  the  same  on  the  book  of  records,  not  only  as  a  matter 
of  notice,  but  as  a  matter  of  security  and  preservation,  and  to 
enable  the  original  to  pass  into  the  hands  of  the  grantee.  When 
the  deed  is  recorded  at  length  on  the  book  of  records  at  that  or 
a  subsequent  time,  it  has  effect  by  relation  to  the  time  at  least 
when  left  for  record. 

In  this  case,  the  deed  to  Streeter,  having  been  left  for  record, 
and  so  certified  by  the  clerk,  before  the  mortgage  under  which 
the  plaintiffs'  claim,  must,  under  these  principles,  be  considered 
as  duly  recorded,  and  sufficiently  so  to  charge  the  plaintiffs  and 
those  under  whom  they  claim  with  constructive  notice  of  its 
existence  and  execution,  and  gives  him  that  priority  of  title 
that  must  prevail  against  the  plaintiffs'  mortgage. 

The  objection  is  equally  unavailable  that  the  deed  to  Mr. 
Streeter  is  rendered  fraudulent  and  void  by  being  absolute  on 
its  lace,  when  in  fact  it  was  intended  merely  as  security  for  exist* 
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ing  and  fatnre  liabilities.  As  between  the  parties  to  the  deed, 
in  equity  at  least,  it  will  be  treated  as  a  mortgage:  Wrighi  ▼. 
Bates^  13  Yt.  841;  0<mner  y.  Ohase,  15  Id.  764.  Deeds  executed 
under  suoh  oircumstances  have  been  too  frequenUj  sustained  as 
mortgages  and  conyejances  to  consider  them,  when  recorded, 
as  yoid  or  ineffectual  to  answer  the  purposes  for  which  thej 
were  executed.  As  to  Mr.  Streeter,  therefore,  the  bill  was 
properly  dismissed. 

In  relation  to  the  titie  of  BoUin  Biohmond,  the  other  defend* 
ant  who  has  answered  this  bill,  the  case  depends  on  altogether 
different  principles.  From  the  case,  we  learn  that  the  premises 
were  originally  owned  by  Samuel  Topliff  and  Amos  Jacqueth  as 
tenants  in  common;  that  the  titie  of  Samuel  Topliff  passed  by 
deyise  to  Bussell  Topliff,  and  the  titie  of  Jacqueth  by  regular 
conyeyances  to  J.  B.  Danforth,  and  from  Danforth,  on  the 
second  of  May,  1844,  to  Daniel  Aiken,  in  whom  the  titie  of 
record  to  an  undivided  half  of  the  premises  remained,  until  the 
attachment  of  Eliakim  Johnson,  on  the  ninth  of  May,  1849; 
upon  which  attachment  an  execution  was  afterwards  extended, 
under  which  this  defendant  claims  title.  It  is  at  once  per- 
ceiyed  that  when  the  plaintiffs'  mortgage  was  executed,  the  title 
of  record  to  these  premises  was  in  Bussell  Topliff  and  Daniel 
Aiken  as  tenants  in  common.  If  we,  therefore,  are  to  be  goy- 
erned  in  this  case  by  the  title  of  the  parties,  as  it  stands  under 
regular  conyeyances,  and  as  that  title  appears  of  record,  the 
mortgage  deed  under  which  the  plaintiffs  claim  is  effectual 
only  to  conyey  the  undivided  half  of  Bussell  Topliff,  leaying  un* 
affected  the  undivided  half  of  Daniel  Aiken;  for  one  tenant  in 
common  by  his  own  deed,  whatever  it  may  purport  to  convey, 
can  have  no  effect  upon  the  titie  and  interest  of  his  co-tenant. 
The  title  of  Daniel  Aiken  to  an  undivided  half  of  these  premises 
was  perfect  in  him  by  regular  conveyances  and  by  the  records 
at  the  time  of  the  attachment  and  levy  of  the  execution,  and 
became  vested  in  Johnson  as  levying  creditor;  the  equitable 
right  of  which  passed  to  this  defendant  under  the  assignment 
of  the  judgment  to  him,  and  vnll  prevail  against  the  plaintiffs' 
mortgage,  unless  there  are  other  considerations  inyolved  in  the 
case,  creating  an  equity  in  behalf  of  the  plaintiffs  that  should 
prevail  against  the  titie  of  this  defendant. 

It  is  insisted  that  this  equity  exists  in  behalf  of  the  plaintifflif 
from  the  consideration  that  Daniel  Aiken  was  present  at  the 
time  of  the  execution  of  the  note  and  mortgage  deed;  that  the 
note  was  dravm  and  signed  by  him  as  surety;  and  that  the  mort- 
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gage  deed  of  the  whole  interesty  as  well  as  the  oertifioate  of 
acknowledgment^  was  not  only  filled  up  bj  him,  but  that  he 
signed  the  same  as  a  witness  to  the  signature  of  Topliff.  That 
these  facts,  which  are  not  denied  in  the  case,  are  sufficient  to 
ehaiige  Daniel  Aiken  with  knowledge  of  the  contents  of  that 
deed,  and  that  he  knew  Topliff,  was  mortgaging  the  entire 
interest  in  the  land  without  right,  we  can  entertain  no  doubt. 
But  whether  those  facts  will  estop  eyen  Daniel  Aiken  from  set- 
ting up  his  title  to  this  property  against  this  mortgage  may  be 
considered  doubtful.  Our  couTictions  are  that  they  will  have  no 
such  effect.  The  ground  upon  which  this  doctrine  of  estoppel  ia 
applied  is  fraud;  and  this  may  consist  in  a  concealment,  as  well 
as  a  misrepresentation  of  facts  in  relation  to  the  title;  and  any 
conduct  of  a  party  upon  which  another  is  induced  to  act, 
and  from  which  an  injury  results,  will  operate  as  an  estoppel 
against  him  whose  conduct  has  induced  that  confidence :  Doe  t. 
Oliver,  2  Smith's  Lead.  Cas.  566,  notes.  But  the  difficulty  in 
relation  to  the  application  of  that  principle  to  this  case  arises 
from  the  consideration  that  no  legal  fraud  has  been  committed 
or  sustained.  Chancellor  Kent,  2  Kent's  Com.  485,  remarks: 
''That  while  the  common  law  affords  protection  against  fraud, 
yet  it  does  not  give  indemnity  against  the  consequences  of  in«* 
dolence,  or  a  careless  indifference  to  the  ordinary  and  accessible 
means  of  information." 

In  the  case  of  Swick  v.  Sears,  1  Hill  (N.  Y.),  18,  it  was  held 
that  a  statement  by  the  plaintiff  that  his  title  was  extinguished 
did  not  preclude  him  from  subsequently  enforcing  it  against 
the  defendant,  although  the  latter  had  bought  the  land  in  reli* 
ance  upon  the  statement;  and  the  same  doctrine  was  afterwards 
sustained  in  Delaplaine  t.  mUchcock,  6  Id.  17.  So  in  Parker  v. 
Barker,  2  Met.  423,  it  was  held  '*  that  a  promise  by  a  mortgagee 
to  waive  his  priority  in  favor  of  a  second  mortgagee,  if  he  would 
accept  the  land  as  security,  and  give  time  to  the  mortgagor,  did 
not  debar  the  first  mortgagee  from  enforcing  his  mortgage." 
In  those  cases  the  party  was  not  estopped,  as  the  introduction 
of  that  testimony  was  considered  in  contravention  of  the  statute 
of  frauds.  We  are  not  called  upon  in  this  case  to  say  whether 
that  doctrine,  to  that  extent,  would  be  sustained  in  this  state. 
But  if  at  the  time  of  the  execution  of  the  plaintiffsi'  mortgage 
by  Topliff,  the  mortgagee  knew,  or  was  chargeable  with  knowl* 
edge,  that  Daniel  Aiken  in  fact  owned  but  an  undivided  half 
of  the  premises,  no  ground  really  exists  for  the  application  of 
the  doctrine  of  estoppel  in  pais,  even  as  against  Daniel  Aiken, 
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for  no  fraud  would  exist.  This,  we  apprehend,  is  the  case  un- 
der consideration;  for  the  plaintifb  and  those  under  whom  they 
claim  are  chargeable  with  notice  of  the  real  title  of  Topliff  as 
it  stood  upon  the  records.  From  that  source  they  must  or 
might  have  learned,  and  are  chargeable  with  the  knowledge 
that  the  title  of  Topliff  extended  only  to  an  undivided  half  of 
the  premises  included  in  the  mortgage  deed;  and  against  this 
record  evidence  of  title  in  Daniel  Aiken,  and  legal  notice  thereof 
in  the  mortgagee,  the  doctrine  of  estoppel  in  paiB  can  have  no 
application.  In  the  case  of  Oarier  t.  OhampUm,  8  Conn.  554 
[21  Am.  Dec.  695],  it  was  expressly  held  'Hhat  a  prior  incum- 
brancer, who  was  present  at  the  execution  of  a  subsequent  mort- 
gage, and  did  not  disclose  his  claim,  will  not,  for  that  reason, 
be  postponed,  provided  the  second  mortgagee  had  actual  or 
constructive  notice  of  the  prior  incumbrance."  But  if  we  were 
to  consider  that  these  facts  were  to  estop  Daniel  Aiken  from 
setting  up  this  title,  we  are  not  prepared  to  say  that  the  estoppel 
would  operate  upon  this  defendant;  indeed,  we  think  it  should 
have  no  such  effect.  The  attachment  and  levy  of  execution  was 
made  upon  the  record  evidence  of  perfect  titie  in  Daniel  Aiken, 
and  those  records  of  title  to  real  estate  would  be  of  little  value, 
if  under  such  circumstances  his  claim  could  not  be  protected. 
Our  registry  system  should  not  be  defeated  or  affected  by  such 
rules.  This  view  of  the  case  is  not  answered  by  saying  that 
this  defendant  has  admitted  in  his  answer  knowledge  of  Top- 
liff's  deed  and  the  claim  of  the  plaintiffs.  The  answer,  it  is 
true,  does  not  fully  deny  such  knowledge,  neither  does  it  admit 
it.  The  fact  of  knowledge,  if  it  is  important  in  the  case,  is  for 
the  plaintiffs  affirmatively  to  prove.  If  the  answer  does  not 
contain  a  full  admission  or  denial,  it  is  a  proper  matter  of  ex- 
ception to  the  answer.  But  an  inference  is  not  to  be  drawn 
from  that  circumstance,  that  the  matter  not  so  stated  or  denied 
is  true  or  proved.  We  think,  therefore,  that  the  defendant  is 
not  estopped  from  setting  up  his  titie  against  the  plaintiflEs' 
mortgage. 

It  is  further  insisted  that  the  plaintiffs,  standing  as  mortgagees, 
have  the  equity  of  purchasers,  inasmuch  as  they  have  made  ad- 
vances upon  the  strength  of  that  mortgage  and  security;  and 
that  this  defendant  stands  as  a  general  creditor,  his  attachment 
being  only  to  secure  an  antecedent  debt,  and  that  he  having 
made  no  advances  upon  that  specific  security,  the  principle  is 
urged  that  a  special  creditor  has  a  prior  equity  to  that  of  gen- 
eral creditors;  and  that  advances  made  upon  specific  security 
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create  a  greater  equity  than  where  that  seoarity  is  obtained  ou 
antecedent  debts.  These  principles  are  supported  by  many  au- 
thorities, but  their  proper  application  to  this  case,  howeyer,  is 
more  than  doubtful.  If  the  mortgagee  was  chargeable  with  no- 
tice and  knowledge  that  Bussell  Topliff  had  no  title  to  these 
premises  but  an  undiTided  half,  and  he  was  making  advances 
upon  security  which  he  knew  or  should  have  known  the  mort- 
gagor could  not  grant,  this  superior  equity  fails;  for  no  fraud 
has  been  committed,  and  if  he  is  deprived  of  that  security,  he  is 
visited  only  with  those  consequences  which  he  must  have  an- 
ticipated. 

It  would  be  unjust  to  deprive  the  attaching  creditor,  or  this 
defendant  as  his  assignee,  of  the  title  to  this  land,  when  it  was 
obtained  in  the  exercise  of  legal  diligence  and  on  the  faith  of 
record  evidence,  and  when  at  the  same  time  he  was  ignorant  of 
any  outstanding  claim;  and  vest  it  in  one  who  took  his  convey- 
ance, having  either  actual  or  constructive  notice  of  the  defective 
title  of  his  grantor.  In  relation  to  that  doctrine  of  a  superior 
equity  in  purchasers  over  that  of  creditors,  it  is  to  be  observed, 
also,  that  that  principle  has  never  been  recognized  or  adopted 
in  this  state.  On  the  contrary,  the  lien  of  attaching  creditors 
has  always  been  considered  as  creating  an  equitable  title,  equal 
to  that  of  purchasers;  and  the  principle  equally  applies  between 
purchasers  and  creditors  as  between  creditors,  "  that  the  first 
in  diligence  or  time  is  the  first  in  right."  This  doctrine  is  fully 
recognized  in  the  case  of  Carter  v.  Champion,  8  Conn.  550  [21 
Am.  Dec.  695],  in  which  it  was  held  "  that  the  lien  of  a  cred- 
itor, acquired  by  the  attachment  of  a  particular  piece  of  land,  is 
as  specific,  and  under  similar  circumstances  stands  on  as  high 
equitable  grounds,  as  a  lien  by  mortgage  of  the  same  land." 
This  rule  commends  itself  as  founded  in  substantial  equity. 

We  have  come  to  the  conclusion,  therefore,  that  this  bill  was 
properly  dismissed  as  to  these  defendants  who  have  answered. 

The  result  is,  that  the  decree  of  the  chancellor  must  be  af- 
firmed. 


Deed  Absolute  ok  m  Face,  when  Bbgabded  ab  Mobtoaob:  Stephen* 
T.  Sherrodf  66  Am.  Deo.  776,  and  note  782,  where  other  cases  are  collected. 

Tenant  or  Comxok  gak  not  Ck>NVET  his  Co-tenant's  Lands:  See  Mu9» 
my  T.  HoU,  55  Am.  Dec.  234,  note  241,  where  other  cases  are  collected.  One 
tcoiant  in  common  can  not  grant  by  deed,  nor  can  he  demise  by  deed  or  by  parol, 
anything  more  than  his  undivided  interest  in  the  estate,  unless  he  is  author- 
ised by  his  co-tenants  to  grant  or  demiae  their  interests  also:  DilUm  v.  Brow% 
11  Gray,  180^  citing  the  principal  case. 
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BsooKD  ov  BxBD  Taxss  Evvbot  from  Momxmt  of  its  Deuvxet  to  Hhm 
reoording  officer:  Hordey  ▼.  Chrth^  44  Am.  Deo.  393,  note  397,  whore  other 
caeei  are  ooUeoted.  If  a  deed  is  lodged  in  the  registry  with  the  porpoee  of 
haying  it  immediately  reoorded,  the  Tondee's  title  will  not  be  postponed  by 
an  omission  of  the  register  to  record  the  same  nntil  after  a  tabseqnent  attach- 
ment or  conreyanoe:  OoMent  t.  Porier^  45  N.  H.  400,  dting  the  principal 
case. 

FiBOT  MoBTOAOXB  WILL  KOT  BB  PosTPONBD  to  the  second  by  reason 
of  his  silence  at  the  execution  of  the  second  mortgage,  when  the  first  mort- 
gage had  been  dnly  recorded:  OdUn  y.  Oow^  41  N.  H.  477,  citing  the  princi- 
pal case. 

CoBBiCTMBSs  or  Dxoxsioir  IN  Pbivcipal  O^aa  n  Qubbziokbd  in  Hadoet^ 
y.  Calender,  32  Vt.  108,  in  so  far  as  it  held  that  it  has  always  been  consid- 
ered in  Vermont  that  the  lien  of  an  attaching  creditor  creates  an  eqnitable 
title  equal  to  that  of  a  purchaser. 


GODDABD  V.  HaPGOOD  AND  TbUSTEES. 

pSYxBifoaT.SSI.] 

AasioNMEZTT  Which  does  not  Pboyibb  fob  Patmbnt  of  All  Dbbib  of 
the  assigQor  before  the  residuam  is  to  be  paid  back  to  him  is  yoid.  And 
the  term  *'  individual  debts  **  used  by  him  in  making  the  assignment  can 
not  be  held  to  mean  all  his  debts  where  the  eyidence  shows  that  he  had 
other  than  individual  debts. 

Tbustee  is  not  Liablb  as  S(7Ch  fob  Pbopbktt  Takbn  out  of  his  Hands 
under  an  execution  issued  in  the  same  suit  by  the  creditor  against  the 
principal  debtor,  although  the  execution  may  turn  out  to  be  premature 
and  void,  and  the  officer  who  levied  it  a  trespasser. 

Assionmbnt  bt  Pabtkebs  Which  OrvES  Pbxfbbxnoeb  to  Sxfabatb 
Partnbbs  for  debts  they  have  against  the  partnership  before  paying  the 
other  creditors  is  void. 

Whxbs  Tbustbb  havinq  in  his  Hands  Kbal  and  Pbbsonal  Pbofxbtt 
of  the  principal  debtor  has  actually  paid  or  assumed  liabilities  for  him 
before  the  service  of  the  trustee  process,  he  will  not  be  compelled  to  look 
to  the  real  estate  for  his  security  unless  there  has  been  intentional  mis- 
conduct on  his  part. 

Trfsteb  process.  Hapgood  made  an  assignment  to  Oollins  & 
Holden.  Hapg^ood  &  Carlisle  made  an  assignment  to  Slack  & 
Marsh.  The  grounds  upon  which  these  assignments  were  held 
to  be  void  are  stated  in  the  opinion.  The  coonty  court  found 
that  certain  executions  issued  in  this  and  in  another  suit  against 
Collins  &  Holden,  and  upon  which  property  to  the  amount  of 
five  hundred  and  forty-seven  dollars  and  fifty-nine  cents  was 
sold,  were  void.  The  court  also  found  in  the  hands  of  said 
Oollins — Holden  having  died — the  sum  of  two  hundred  and 
eight  dollars  and  eighty-six  cents;  and  held  Collins  liable  as 
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troBtee  for  eeyen  hundred  and  fifty-six  dollars  and  foriy-five 
cents.  Cbllins  excepted.  The  court  decided  that  Slack  &  Marsh 
were  not  chargeable  as  trustees,  to  which  decision  Goddard  ex- 
cepted. Slack  &  Marsh  excepted  to  the  decision  that  the  as* 
signment  to  them  was  void.  The  other  facts  appear  from  the 
opinion. 

Washburn  and  Marshy  for  the  trustees. 

8.  FuUam,  for  the  plaintiff. 

By  Court,  Bedhsld,  C.  J.  It  is  said  in  some  of  the  cases 
upon  this  subject  that  chancery  can  not  interfere  to  compel  the 
trustee  to  make  a  distribution  of  the  funds  in  his  hands,  contrary 
to  the  express  terms  of  the  deed,  but  that  when  there  is  a  fair 
opportunity  to  introduce  construction,  that  court  will  compel  a 
distribution  to  all  the  residue  of  creditors  not  expressly  pro- 
vided for,  if  by  the  terms  of  the  deed  they  are  not  expressly  ex- 
cluded: Cfrover  v.  Wakemany  11  Wend.  187;  S.  0.,  1  Am.  Lead. 
Cas.  100,  note  [25  Am.  Dec.  624],  referring  to  the  decisions  in 
South  Carolina. 

But  after  the  most  patient  examination  which  I  have  been 
able  to  give  this  case,  both  upon  the  former  argument  and  at  the 
present  term,  notwithstanding  we  have  felt  a  disposition  to  give 
this  class  of  contracts  the  same  favorable  consideration  which  we 
do  all  other  contracts,  we  have  not  been  able  to  convince  our- 
selves that  the  provision  for  the  residuum  of  the  property  as- 
signed to  come  to  the  assignor  after  the  payment  of  all  his 
"  individual  debts  "  could  fairly  be  held  to  extend  to  all  his  debts. 
If  that  could  be  regarded  as  an  allowable  construction  of  the 
contract  of  assignment,  there  is  no  insurmountable  impediment 
in  the  way  of  upholding  it,  as  it  seems  to  us.  The  provision  in 
regard  to  the  disposition  of  the  property  not  being  intended,  as 
we  think,  to  give  the  assignor  an  absolute  and  irresponsible  di- 
rection in  regard  to  time,  but  only  a  reasonable  and  legal  discre- 
tion which  is  always  implied  in  all  trusts,  whether  expressed  or 
not,  and  is  under  the  control  of  the  court  of  chancery,  and  may 
be  implied  in  their  discretion. 

But  the  express  reservation  of  the  residuum,  after  paying  all 
the  **  individual  debts  "  of  the  assignor,  seems  to  us  to  have  been 
adopted  de  induLSiria.  And  although  capable,  in  literal  interpre- 
tation, of  bearing  an  import  consistent  with  no  exclusion  of 
partnership  creditors,  inasmuch  asr  partnership  debts  are  equally 
individual  debts,  yet  it  seems  to  us  such  is  not  a  fair  construc- 
tion of  the  words  used  with  reference  to  the  subject-matter  and 
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the  attending  oiroumstances.  The  word  "  indiTidoal/'  as  ajH 
plied  to  debts  in  this  connection,  is  evidently  a  correlative.  And 
as  such  it  could  ordinarily  be  only  an  antitiiesis  to  joint  debts 
or  partnership  debts.  And  for  this  purpose,  I  think  it  is  compe- 
tent to  take  into  the  account  the  fact  that  the  assignor  owed 
such  debts,  if  that  fact  is  shown  in  the  case,  or  even  that  in  con- 
nection with  and  as  part  of  the  same  transaction  he  had  joined 
with  his  partners  in  making  an  assignment  of  the  partnership 
property  to  secure  partnership  creditors — under  all  these  sur- 
rounding indicia  of  the  obvious  import  of  the  term  "  individual " 
in  its  connection,  it  seems  to  us  unreasonable  to  say  that  we 
will,  even  for  the  sake  of  upholding  a  contract,  tU  eia  magia,  de- 
clare that  it  shall  have  only  its  literal  import,  as  synonymous 
with  *'  my  "  or  *'  mine."  It  seems  more  in  accordance  with  the 
cardinal  rule  of  construing  contracts  to  give  it  such  a  meaning 
as  will  not  obviously  defeat  the  clearly  expressed  intention  of  the 
assignor. 

GiviDg  to  the  assignment  this  interpretation,  the  case  of 
Dana  v.  LuU,  17  Yt.  390,  seems  to  be  decisive  of  the  case,  so 
far  as  the  assignment  of  Hapgood  is  concerned.  It  is  true  that 
the  assignment  in  the  case  of  Dana  v.  Lull  might  be  regarded  as 
fatally  defective  in  many  other  particulars  besides  reserving  the 
residuum  to  the  assignor,  by  way  of  resulting  trust,  before 
making  provision  for  all  the  creditors;  but  the  case  was  decided 
upon  this  ground  chiefly.  And  a  case,  if  it  is  authority  at  all, 
is  only  so  for  the  ground  upon  which  it  was  decided.  There 
may  be  many  other  grounds  upon  which  it  might  have  been 
decided  far  more  satisfactorily,  but  it  surely  could  not  be  re- 
garded as  authority  upon  a  ground  upon  which  it  was  not  de- 
cided, or  for  a  principle  which  was  in  no  sense  recognized  by 
the  court  in  the  decision.  We  must  then,  we  think,  to  give 
this  first  assignment  a  reasonable  construction,  and  follow  the 
published  decisions  of  this  court,  regard  the  assignment  as 
void. 

The  only  other  question  which  appears  by  the  exceptions  to 
have  been  decided  by  county  court  in  regard  to  the  liability  of 
Collins  is,  that  he  is  liable  for  the  property  taken  out  of  his 
hands  by  virtue  of  an  execution  in  this  same  suit.  It  is  claimed 
that  the  execution,  being  premature,  is  void,  and  so  the  officer  a 
trespasser,  and  therefore  the  transaction  is  to  be  wholly  disre- 
garded. There  are  doubtless  many  questions  involved  in  that 
matter  which  do  not  properly  arise  here,  and  which  of  course 
we  would  choose  not  to  determine.    We  are  satisfied  the  trustee 
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should  not  be  held  liable  for  property  taken  out  of  his  handa 
under  these  circumstances.  If  the  execution  was  irregular,  or 
Toid,  the  party  will  still  have  his  redress  for  the  actual  dam- 
ages. But  he  can  not  be  thus  held  liable  for  property  which 
this  same  creditor  has  already  taken  from  him,  upon  the  ground 
that  he  may  recover  its  value.  This  would  be  to  encourage  cir- 
cuity of  action,  which  courts  will  not  do.  It  may  deserve  con- 
Bideration  how  far  the  party  is  to  be  held  liable  for  executing 
final  process,  which  is  in  its  nature  judicial,  until  it  shall  be  set 
aside  by  the  court  from  which  it  issues.  But  that  we  have  no 
occasion  to  determine  here  perhaps. 

The  grounds  upon  which  the  court  below  came  to  the  sum  of 
two  hundred  and  eight  dollars  and  eighty-six-cents,  with  which 
they  charged  OoUins,  is  not  stated,  nor  is  it  stated  that  all  the 
facts  upon  which  they  proceeded  are  contained  in  the  disclosure. 
We  could  not  therefore  revise  the  decision  of  that  court  in  regard 
to  that.  It  is  very  probable  they  came  at  it  in  the  manner  stated 
in  the  brief  of  defendant's  counsel,  as  the  sums  agree,  which 
would  be  a  rare  coincidence,  unless  the  computation  was  iden- 
tical. But  we  have  so  repeatedly  decided  and  declared  in  the 
reports  that  this  court  can  not  revise  the  decisions  of  the  county 
court  in  trustee  cases,  unless  that  court  report  the  facts,  and  all 
the  facts  upon  which  they  decide  the  case,  that  it  seems  needless 
to  say  more. 

We  do  not  remand  trustee  cases  to  the  county  court  unless  it 
is  apparent  upon  the  papers  that  a  further  inquiiy  in  regard  to 
the  facts  is  indispensable  to  the  justice  of  the  case.  The  result 
in  regard  to  Gollins,  then,  is  that  upon  this  bill  of  exceptions 
he  is  liable  only  for  the  lesser  sum  of  two  hundred  and  eight 
dollars  and  eighty-six  cents. 

In  regard  to  the  assignment  by  Hapgood  &  Carlisle,  it 
would  seem  to  be  liable  to  the  objection  of  not  providing  for  all 
the  creditors  before  the  residuum  was  to  be  paid  back  to  the  as* 
signers;  but  there  is  clearly  another  fatal  objection — that  it 
gives  or  attempts  to  give  preferences  to  the  separate  partners  for 
debts  they  have  against  the  partnership  before  paying  the  other 
creditors.  This  could  in  no  sense  be  allowed  without  violating 
every  principle  of  justice  and  fair  dealing.  If  the  principle  is 
allowable  at  all,  it  is  to  the  extent  of  securing  the  whole  assets 
to  the  use  of  the  separate  partners,  to  the  entire  exclusion  of  the 
general  creditors. 

But  this  question  becomes  practically  of  no  importance,  inas- 
much as  the  court  found  the  trustees  not  liable,  even  upon  the 
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basis  of  holding  the  assignment  Toid.  And  although  the  par- 
ticular  grounds  upon  which  the  court  proceeded  are  not  shown 
in  the  exceptions,  as  it  should  be,  if  it  was  desired  to  raise  any 
question  of  law,  yet  from  examination  of  the  facts  as  stated  in 
the  disclosure,  it  seems  to  us  they  were  properly  discharged. 

The  note  which  was  given  to  Slack  for  one  thousand  eight 
hundred  dollars,  to  secure  him  for  certain  liabilities  which  he 
had  assumed  for  the  firm,  and  which  it  was  provided  by  the 
assignment  should  be  paid,  seems  to  us  not  necessarily  to  fall 
with  the  assignment.  And  although  not  all  due,  if  Slack  did 
not  attempt  to  justify  it  as  wholly  a  bona  fide  debtor  beyond 
what  he  had  assumed,  it  would  be  a  good  ground  of  allowing 
the  trustee  to  retain  for  his  own  security,  as  to  what  he  had 
actually  paid  or  assumed  before  the  service  of  the  trustee  pro- 
cess. 

We  do  not  think  he  could  be  compelled  to  look  to  the  real 
estate  for  his  security.  This  would  not  be  required,  unless  when 
there  has  been  intentional  misconduct  of  the  trustee. 

The  judgment  of  the  county  court  as  to  Slack  &  Marsh 
a£Srmed;  as  to  Collins,  revised;  and  judgment  that  he  is  liable 
only  for  two  hundred  and  eight  dollars  and  eighty-six  cents. 


PBovisioir  IN  AssiaNMBNT  VOR  BsNEFrr  07  CiusDrroBs,  that  repaymeot 
■hall  be  made  to  the  aadgnor  of  the  surplus  left  after  the  payment  of  all  tha 
assenting  creditors,  is  void,  in  so  far  as  it  attempts  to  protect  such  soiplns 
from  the  claims  of  non-assenting  creditors:  SktpwUh  v.  Cunningham,  31  Am. 
Dec.  642;  Borden  v.  Sumner,  16  Id.  338»  note  340. 

Taking  of  Goods  bt  Wbono-doeb  from  Trustu  on  attachment  pro- 
ceedings does  not  discharge  the  latter,  but  famishes  a  reason  for  delaying 
proceedings  until  damages  for  the  taking  can  be  reoovered:  Despatch  Line  v. 
BeXUmy  Mfg.  Co,,  Zl  Am.  Dec  203. 


Smith  v.  Estate  op  Steele. 

[25  YxsaiOMT,  i2T.] 

BuBirr  ON  Nots»  Who  Holds  Auple  Collatskal  Ssoubitt  num  Peiv* 
ciPAi^  is  estopped  from  taking  advantage  of  an  enlargement  of  the  time 
of  payment. 

BUBBTT   FULLT    INDEMNIFIED  BT  PBOPEBTT   IN  HI8    PO8SBBSION,   which   by 

the  terms  of  the  assignment  to  him  he  is  at  liberty  to  immediately  con* 
Tert  into  money,  stands  in  the  same  position  as  a  surety  who  has  received 
from  his  principal  the  amount  of  the  debt  in  money,  and  is  clearly  the 
principal  in  such  case. 

Afpsal  from  the  decision  of  eommissioners  disallowing  a 
elaim  of  the  plaintiff  against  the  estate  of  Elizor  Steele,  de- 
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eeased,  for  the  amount  of  a  note  given  bj  said  Steele  in  his  lif e- 
iimey  and  one  James  Steele,  payable  to  the  plaintLfiL  The  de- 
fendant on  the  trial  offered  testimony  tending  to  prove  that 
said  James  Steele  made  a  contract  with  the  plaintiff  by  T^hich 
the  latter  agreed  to  delay  payment  of  said  note  for  one  year; 
that  said  agreement  was  renewed  from  time  to  him,  and  a  like 
agreement  was  subsisting  at  the  time  of  the  death  of  said  Elizor 
Steele;  that  said  note  was  execnted  by  said  Elizur  Steele  as 
surety  for  said  James  Steele;  that  the  seyeral  agreements  ex- 
tending the  time  of  payment  were  without  the  knowledge  or 
consent  of  said  Elizur  Steele;  and  that  at  the  time  the  note  was 
executed,  the  plaintiff  knew  that  Elizur  Steele  signed  it  as 
surety.  The  court  charged  the  juiy  that  if  they  found  that 
the  assignment  of  property  made  by  James  Steele  to  Elizur 
Steele  and  others,  which  assignment  is  referred  to  in  the  opin- 
ion, was  merely  as  collateral  security  for  their  liabilities  for 
him,  and  that  such  property  was  all  applied  for  the  use  of  said 
James  Steele,  and  that  said  Elizur  Steele  received  nothing  to 
go  in  payment  of  the  plaintiff's  debt,  it  would  not  prevent  the 
defendant  in  this  case  from  setting  up  the  defense  that  the  con- 
tract had  been  extended  by  the  plaintiff  to  the  principal  in  the 
note.  The  jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted.    The  other  facts  appear  from  the  opinion. 

A.  P.  HwrUon,  and  Peck  and  Golby,  for  the  plaintiff. 
Bebard  and  Ifartin,  for  the  defendant. 

By  Court,  Bbditeld,  0.  J.  The  only  question  made  in  the 
present  case  is,  how  far  a  surety  who  has  ample  collateral 
security  from  the  principal  is  precluded  from  taking  advantage 
of  any  enlargement  of  the  time  of  payment,  by  arrangement 
between  the  creditor  and  the  principal,  this  property  having 
subsequently,  by  consent  of  the  principal,  gone  to  pay  other  of 
his  debts. 

This  case  states  that  the  first  contract  for  the  enlargement  of 
time  was  made  in  January,  1843,  the  note  falling  due  in  April 
following,  which  was  for  one  year,  and  that  this  agreement  was 
renewed  from  time  to  time  until  the  decease  of  defendant  Steele 
in  August,  1847. 

On  the  twenty-fifth  day  of  November,  1842,  the  surety  gave 
the  principal  a  mortgage  of  real  estate,  and  made  an  assignment 
of  personal  property  to  secure  him  for  all  his  indebtedness  to 
him,   and  specially  to  secure  him  for  signing  his  note — ^as 
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appears  by  the  conditions  of  the  mortgage,  which  was  recorded 
in  the  proper  office. 

The  testimony  tended  to  show  that  the  security  was  ample, 
and  it  must  be  so  regarded  for  the  purposes  of  this  trial,  as  it 
was  virtually  rejected  by  the  court.  It  did  not  appear  at  what 
time  this  property  was  applied  to  other  debts. 

Upon  general  principles,  it  seems  to  us  that  so  long  as  the 
surety  was  fully  secured  by  property  in  his  hands,  he  should  be 
estopped  from  objecting  to  any  enlargement  of  the  time  of  pay- 
ment made  by  arrangement  between  the  creditor  and  principal. 
If  this  fact  is  known  to  the  creditor,  it  would  certainly  place  his 
conduct  in  a  very  different  light  from  what  it  is  when  no  such 
indemnity  exists.  We  can  all  see  that  in  such  a  case  there  can 
probably  be  no  fraud  in  fact.  And  in  equity  (and  in  law  we 
think  the  rule  should  be  the  same)  there  is  no  fraud  if  such 
indemnity  exists,  whether  known  to  the  creditor  or  not.  And 
this  ground  of  defense  for  the  surety  goes  upon  the  supposed 
basis  of  fraud:  1  Story's  Eq.  Jur.,  sec.  327.  In  such  a  case,  the 
surety  is  the  virtual  principal,  and  ought  to  be  bound  by  every 
enlargement  of  the  time  of  payment,  quite  as  much,  perhaps 
more  than  are  joint  principals  by  such  a  contract  made  by 
one  of  their  number  and  the  creditors,  of  which  there  is  no 
doubt. 

A  surety  who  is  fully  indemnified  by  property  in  his  posses- 
sion, which  by  the  terms  of  the  assignment  he  is  at  liberty  to 
convert  at  once  into  money,  as  in  the  present  case,  stands  much 
in  the  same  light  as  a  surety  who  has  received  the  amount  of  the 
debt  in  money  from  his  principal.  And  in  such  case  he  is 
clearly  the  principal.  And  so  if  he  had  received  half  the  money 
he  would  become  a  co-principal;  and  in  all  these  cases,  as  it 
seems  to  us  on  general  principles,  he  should  not  be  permitted 
to  claim  the  privileges  of  a  strict  surety  without  indemnity.  The 
case  of  Chilton  v.  R(Min$,  4  Ala.  223  [87  Am.  Dec.  741],  is  fully 
in  point  to  show  that  the  surety  can  not  avail  himself  of  any 
such  defense  while  he  retains  such  security,  and  to  that  extent 
certainly  seems  a  sound  case.  The  case  of  Moore  v.  Paine,  12 
Wend.  123,  goes  upon  the  ground  that  even  if  the  principal 
be  released  by  the  concurrence  of  the  creditor,  sureties  fully  in- 
demnified are  not  thereby  released.  In  that  case  the  replication 
averred  that  the  sureties  still  retained  the  indemnity  which  had 
become  money.  And  to  the  extent  of  contracts  of  enlargement, 
made  while  the  surety  had  ample  indemnity  of  the  kind  shown 
here,  there  can  be  no  doubt  he  would  be  estopped  from  setting 
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up  this  defense.  And  as  he  had  such  seonrity  when  the  first  oon- 
traot  of  enlargement  of  tune  of  payment  was  made,  and  nothing 
appears  but  such  was  the  fact  at  the  subsequent  times  of  such 
enlargement,  the  case  most  be  opened  upon  this  point  alone, 
and  go  back  to  ascertain  the  facts  in  regard  to  this  subject. 

How  far  the  surety,  after  haying  such  property  assigned  to 
pay  the  debt  or  indemnify  him  against  signing  the  note,  could 
place  himself  in  the  same  situation  he  was  before  is  a  point  of 
some  difficulty. 

Judgment  reyersed,  and  case  remanded. 

SuBXTT  Fuixr  IironcNinxD  is  hot  R«:.SAinn>  bt  Bzsnnioir  ov  Toa: 
€!kiUan  ▼.  jRbMm^  37  Am.  Deo.  741;  Stepkemon  v.  Prkmnm,  33  Id.  281,  note 
288^  where  other  OMee  ere  oolleoted;  JUttenhmm  v.  Kemp,  87  Ind.  268;  Bokr* 
k^r.  Mooi^  1  Wfl.  Sap.  Ct.  31,  both  citiiig  the  prindpel 


Wilson  v.  Green. 

AsmuBSXxm  of  Pbivcipal  Dibiob  as  to  PATimrv  ov  Kon  whloh  hes 
been  loit  or  deetrc^ed  are  eridenoe  egainet  hii  earetiei^  end  will  bind 
ihem  equally  with  him. 

Wbxss  Patxi  07  Non  Iwraosia  It  to  PanroiPAL  «ob  Frauduudt  Pua- 
POSB,  and  eonaents  that  he  ahall  iadnoe  the  snretiee  to  belieTe  that  the 
debt  haa  been  paid,  and  they  are  thna  led  to  forego  an  advantage  which 
they  would  otherwiae  have  had,  they  will  be  releaaed  from  the  oontraot 
In  eqnity,  and  also  at  law,  if  aned  alone.  But  if  each  payee  gives  the  note 
to  the  prixkciptti  for  some  honest  pnrpoee,  and  the  Utter,  withoat  his 
knowledge  or  consent,  represents  to  the  snretioe  that  the  debt  is  paid, 
and  even  if  he  should  tear  off  the  names  of  the  sureties,  or  destroy  the 
note,  this  will  not  release  the  sureties,  if  the  payee  at  the  earliest  oppor> 
tonity  corrects  their  misapprehension. 

Wkbrs  Ohs  SiTPPLns  Aivothjeb  with  Mxans  or  PiapsTBATmo  Fkaud^ 
in  his  name,  against  one  person,  and  the  fraud  is  perpetrated  by  the  same 
means,  but  against  other  parties,  he  is  still  to  be  held  liable. 

Assumpsit  on  a  promissory  note.  Plea,  the  general  issue.  On 
the  trial,  the  plaintiff  introduced  as  a  witness  one  Moody,  who 
testified  that  he  overheard  a  conversation  between  the  plaintiff 
and  the  defendant  A.  G.  Qreen,  in  reference  to  this  note;  that 
Wilson  asked  said  Qreen  if  he  was  going  to  pay  him,  as  he  had 
agreed;  that  said  Green  replied  that  he  was,  and  that  he  took 
the  note  from  Wilson  solely  for  the  purpose  of  keeping  the 
witness  from  getting  it  on  his  trustee  process;  that  said  Oreen 
told  Wilson  that  he  had  never  paid  anything  on  it;  but  that  it 
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would  become  due  in  two  years  from  the  next  December;  that 
Wilson  asked  him  if  his  brothers'  names  were  on  the  note  then, 
and  he  replied  that  he  had  torn  them  off,  and  that  he  had  the 
note  at  his  house  with  his  brothers'  names  torn  off;  that  said 
A.  Or.  Oreen  had,  before  that  time,  told  witness  that  he  had 
paid  this  note  and  taken  it  up.  This  witness  also  testified  that 
he  had  trusteed  the  three  defendants.  One  Howe  also  testified 
for  plaintiff  that  he  heard  the  same  conversation,  and  that  said 
A.  Or.  Oreen  had  said  that  the  taking  off  the  names  of  his  broth- 
ers, the  other  defendants,  from  the  note  should  make  no  differ- 
ence. Counsel  for  the  defendants  contended  that  the  admissions 
of  Albert  O.  Oreen  were  not  binding  upon  the  other  defendants, 
they  being  mere  sureties,  and  that  all  the  evidence  on  the  part 
of  the  plaintiff  ought  to  be  rejected.  The  court  received  the 
evidence,  and  the  defendants  excepted.  Oounsel  for  the  de- 
fendants further  asked  the  court  to  instruct  the  jury  that  if  they 
found  that  the  plaintiff  voluntarily  gave  up  said  note  to  said  A. 
O.  Oreen,  and  he  showed  it  to  his  brothers,  the  other  defendants, 
and  informed  them  that  it  had  been  paid  and  taken  up,  and 
that  they,  believing  that  he  had  done  so,  and  in  consequence 
of  that  belief,  had  neglected  to  take  measures  to  have  the  note 
paid  by  him,  or  to  obtain  security  from  him  in  any  manner,  and 
that  he  had  failed  and  become  wholly  insolvent,  and  that  they 
could  otherwise  have  obtained  security  or  payment  of  said  Albert 
O.  Oreen,  then  they  should  find  a  verdict  for  the  defendants. 
The  court  refused  to  so  instruct  the  jury.  But  it  charged  them 
that  the  admissions  of  A.  O.  Oreen  that  the  note  had  been  paid 
were  competent,  he  being  the  acknowledged  principal;  that 
the  giving  up  of  the  note  to  him  was  prima  facie  evidence  of  its 
payment,  and  imposed  upon  the  plaintiff  the  burden  of  showing 
that  such  was  not  the  fact;  that  it  was  competent  for  the 
plaintiff  to  show  this  by  the  admissions  of  said  A.  O.  Oreen, 
and  if  they  believed  such  was  the  fact,  the  plaintiff  was  entitled 
to  recover,  notwithstanding  he  intrusted  the  note  to  said  A.  O. 
Oreen,  to  enable  him  to  make  use  of  it  to  show  that  it  had  been 
paid  on  the  trial  of  the  trustee  process;  and  if  he  had  taken  ad- 
vantage of  that  confidence  and  shown  the  note  to  the  other 
signers,  who  were  sureties  merely,  and  represented  to  them  that 
he  had  paid  the  note,  and  thus  induced  them  to  forego  taking 
security  on  this  note,  when  otherwise  they  would  have  done  it, 
if  this  was  done  without  the  connivance  or  consent  of  the  plaint- 
iff, or  any  expectation  on  his  part  that  it  would  be  done,  he  ia 
aiill  entitled  to  recover.    To  this  charge,  and  to  the  court's  re* 
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fusal  to  charge,  the  defendants  excepted.    The  jmy  foimd  for 
Uie  plaintifT.    Other  facts  appear  from  the  opinion. 

O.  JET.  SmUh,  for  the  defendants. 
Paul  Dillingham^  for  the  plaintifEl 

By  Conrt,  Bedrkld,  0.  J.  The  first  question  made  in  the 
ease  is  in  regard  to  the  admissions  of  the  principal  debtor  being 
treated  as  OTidence  against  the  other  defendants,  who  were  in 
fact  mere  snreties.  This  point  was  yirtnally  decided  in  Jodyn 
▼•  Smiih,  13  Yt.  353.  For  if  admissions  by  way  of  payments 
made  by  the  principal  are  good  to  bind  the  surety  in  regard  to 
the  statute  of  limitations,  they  must  be  good  in  other  forms 
equally,  and  in  regard  to  other  points,  as  it  seems  to  us.  And 
the  admissions  were  equally  in  regard  to  the  matter  of  payment 
of  the  note.  The  only  difference  in  the  two  cases  is  in  regard 
to  the  form  of  the  payment,  or  the  manner  in  which  the  admis- 
sion is  proposed  to  be  used. 

There  is  more  difficulty  and  more  uncertainty  in  regard  to 
the  other  point  in  the  case.  We  think,  upon  the  facts  as  stated, 
it  must  be  considered  that  the  testimony  tended  to  show  that 
the  two  last  defendants  were  known  to  the  plaintiff  to  be  sure- 
ties at  the  time  of  signing.  And  although  it  might  have  been 
the  better  rule,  to  treat  all  who  execute  a  note  as  jointly  and 
■OTerally  holden  alike,  as  really  and  to  all  intents  joint  princi- 
pals,  the  same  as  if  they  had  expressly  so  undertaken,  still  the 
rule  has  been  too  long  settled  otherwise  in  this  state  to  be  now 
brought  in  question.  And  sureties  have  constantly  for  many 
years  been  allowed  to  show  their  relation,  and  to  be  released 
from  the  obligation,  on  the  ground  of  the  creditor  haying,  by  a 
new  contract  with  the  principal,  extended  the  time  of  payment. 
The  rule  seems  to  be  otherwise  in  Oonnecticut:  BuU  y.  Mlerij  19 
Conn.  101. 

There  is  no  doubt,  too,  we  think,  that  had  the  creditor  in 
this  case  expressly  consented  that  the  sureties  should  be  made 
to  belieye  the  debt  paid,  and  thus  made  to  forego  any  advantage 
they  would  otherwise  have  had,  the  sureties  would  have  been 
released  from  the  contract  in  equity,  and  equally  at  law,  if  sued 
alone.  The  question  then  is,  whether  the  creditor,  in  the  pres- 
ent case,  must  be  regarded  as  impliedly  consenting  to  what  the 
principal  should  do  with  the  note  which  he  intrusted  to  him. 

We  think  if  the  note  had  been  given  up  to  the  principal  for 
some  honest  purpose,  as  to  enable  him  to  make  a  disclosure, 
describing  the  note,  and  he  had  represented  to  the  sureties  that 
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it  was  paid,  and  eyen  torn  off  their  names,  or  destroyed  it,  it 
would  not  have  released  them,  if  the  creditor  took  the  earliest 
opportunity  to  correct  this  misapprehension :  Oordan  y .  McCaHy^ 
8  Whart,  407. 

But  when  the  creditor  intrusts  the  note  to  the  principal  for 
the  express  purpose  of  enabling  him  to  perpetrate  a  fraud  upon 
one  person,  justice  and  morality  require  that  he  should  be  re- 
sponsible if  some  other  be  made  the  victim.  He  ought  not  to 
complain  of  this.  The  rule  of  making  one  responsible  for  the 
acts  of  an  agent  in  fraud,  even  beyond  the  person  intended  to 
be  injured,  is  not  new.  An  accessary  to  murder  before  the  fact 
will  be  held  liable,  eyen  though  the  person  originally  intended 
to  be  killed  should  escape,  and  another,  towards  whom  no  ex- 
press malice  had  been  conceiyed,  should  be  destroyed  by  the 
same  instrument.  And  in  general,  if  one  supply  another  with 
the  means  of  perpetrating  a  fraud  in  his  name  against  one  person, 
and  the  fraud  be  perpetrated  by  the  same  means,  but  against 
other  parties,  he  is  to  be  held  liable.  This  rule  holds  true  as  to 
all  crimes,  and  we  think  equally  as  to  all  frauds. 

And  although  the  testimony  was  slight  in  the  present  case  to 
show  any  imposition  practiced  against  the  sureties,  being  only 
their  own  act,  in  taking  part  security  for  the  notes;  and  omitting 
this,  which  is  about  equally  well  explained  upon  other  grounds, 
we  are  inclined  to  think  that  point  should  be  submitted  to  the 
jury  if  it  constitutes  a  full  defense  to  the  action  at  law  as  against 
all  the  defendants. 

This  last  point  should,  perhaps,  be  examined  further,  unless 
the  party  chooses  to  proceed  in  equity,  where  such  partial  de- 
fense to  the  action  is  more  properly  cognizable. 

1.  It  is  nothing  more  than  an  estoppel  in  pais,  and  as  such  is 
not  more  extensively  operative  than  a  covenant  never  to  sue  one 
of  two  or  more  joint  contractors,  which  is  no  defense  to  an  action 
against  all  the  signers  when  sued  jointly,  but  would  be  when 
«ach  is  sued  alone,  as  to  the  one  in  whose  favor  is  the  covenant. 
This  is  the  view  of  the  law  distinctly  laid  down  in  all  the  English 
■cases  as  to  covenants  not  to  sue,  and  in  Bull  v.  Aliens  19  Conn. 
101,  by  Hinman,  J„  and  in  Baker  v.  Brigf^a,  8  Pick.  121  [19 
Am.  Dec.  311],  by  Parker,  0.  J. 

2.  It  seems  to  us  that  to  hold  it  a  bar  to  the  whole  action 
against  all  the  contractors  is  giving  more  effect  than  is  just  or 
tenable.  The  party  is  thus  placed  in  an  attitude  where  he  can 
not  know  how  to  proceed  until  he  has  experimented  by  an 
action.    If  he  sue  the  principal  alone  and  secure  his  debt  by 


April,  1853.]  Biohabdson  v.  Yt.  Cent.  B.  Co.  283 

attachment  of  property,  he  is  liable  to  be  defeated  by  the  def end* 
ant  insisting  upon  the  non-joinder  of  the  other  defendants.  And 
as  he  can  not  take  any  advantage  of  this  estoppel  unless  the 
other  party  claim  the  benefit  of  it,  which  he  will  not  be  likely  to 
do  if  he  can  deriTC  greater  advantage  for  the  time  by  waiving  it, 
he  can  not  show  any  excuse  for  not  joining  the  other  defendants, 
-where  the  contract  is  joint  and  not  several.  And  if  he  do  join 
all  the  contractors/  he  is  liable  to  be  defeated  and  lose  the 
benefit  of  an  attachment  against  the  piincipal  alone,  if  the  surety 
may  defeat  the  whole  action  by  showing  an  estoppel  in  favor  of 
himself  alone.  The  recent  statute  will  cure  these  inconveniences 
in  future  actions.  But  that  does  not  apply  to  actions  pending 
before  the  statute  passed. 

We  must  therefore  hold  the  case  further  upon  this  point,  unless 
ihe  partj  chooses  to  proceed  in  equity. 

Judgment  reversed,  and  new  trial  granted. 

Pabtt  Who  Exicutbs  Cohtraot  iob  Pubposs  of  DnaAunzKo  bo 
Nbohbob  wiU  not  bo  protocted  agsiut  it  when  it  it  used  agaimt  himself  t 
BaMn  v.  Bknpmn,  67  Am.  Deo.  66S. 

Pbibcipal^  Admissions  abb  Pbima  Fagib  Bvxdbbob  AOAXMsr  Subbtxbi 
Siepkaur,  OrcmiifiMrd,  44  Am.  Deo.  680. 


BioHABDSON  i^.YebmontCentbalRailboadGo. 

[36VBnOMT,46S.] 
p.AtTJ>OAi>  CSOXTAHT  18  LlABLB  IOB  InJUBT  CaUSBD  BT   MAKIBO   BxCAVA* 

TiON  on  its  own  land  so  near  to  the  land  of  an  adjoining  owner  that  the 
soil  of  the  latter,  withont  any  artificial  weight  imposed  npon  it,  slides 
into  such  excavation. 

AffBt'fUio  Land  Injubiouslt  bv  CoBSTBVcTioir  ov  Railboad  is  not  a  taking 
of  it  for  a  public  use,  within  the  pnrview  of  the  oonstitation  of  Vermont; 
and  a  railroad  company  which  constmcts  its  road  in  a  pmdent  and  rea* 
■onable  manner  is  not  liable  to  individuals  for  consequential  damages  to 
their  premises  caused  by  the  building  of  an  embankment  upon  an  adjoin- 
ing puUio  highway  which  such  railroad  crosses. 

Pbovbsion  in  Chabtbb  or  Bailboad  Company  Rbqctibino  It  to  Rxstobb 
Hjobwat  which  it  crosses  to  its  former  state  of  usefulness,  as  near  as  may 
be^  is  not  a  condition  preoedent  to  its  right  to  eross  such  highway. 

AonoK  on  the  case.  The  court  instructed  the  jury  that  if 
they  found  the  facts  as  the  plaintiff's  evidence  tended  to 
prove  them  to  be,  he  was  entitled  to  recover  for  all  the  damage 
and  decrease  in  value  of  his  premises  occasioned  by  raising  the 
highway,  and  by  the  caving  of  the  earth  from  his  premises  into 
the  cut  during  tiie  time  that  he  was  owner  of  them.    The  jury 
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found  for  the  plaintifiL    The  other  facts  are  stated  in  ifa* 
opinion. 

Peck  and  Oolby,  for  the  defendants. 

P.  DiUingham  and  M.  H.  Sesgians,  for  the  plaintifh. 

By  Ooiirt,  Bbnnett,  J.  This  is  an  action  on  the  case,  and  two 
questions  are  involved  in  the  decision  which  we  are  called  upon 
to  make.  The  case  comes  up  upon  exceptions  to  the  charge  of 
the  court  below,  and  also  upon  the  decision  of  the  court  upon 
the  motion  in  arrest,  for  the  insufficiency  of  the  declaration^  but 
the  questions  are  substantially  the  same. 

The  first  question  which  wo  shall  consider  is,  whether  the  plaint- 
iff are  entitled  to  recover  damages  by  reason  of  the  defendants 
having  made  their  excavation,  in  building  their  railroad  on  their 
own  land,  so  near  the  plaintifEs'  land  as  to  occasion  a  portion  of 
their  soil  to  slide  into  it.  If  this  is  an  actionable  injury,  this 
court,  as  a  court  of  law,  can  not  measure  its  extent.  There  is 
no  pretense  that  the  railroad  company,  in  digging  the  excava- 
tion on  their  own  land,  were  in  the  wrong;  neither,  in  so  doing, 
did  they  remove  any  of  the  plaintiffs'  soil  directly,  but  the  slide 
was  a  consequence  of  it.  It  is  a  familiar  law,  that  if  a  man  build 
his  house  so  near  the  line  of  his  adjoining  neighbor  that  it  falls 
in  consequence  of  his  neighbor's  digging  an  excavation  on  his 
own  land,  still  no  action  lies  for  the  house. 

This  principle  results  from  the  fact  that  a  man  has  an  entire 
dominion  over  his  own  soil  and  of  the  space  above  and  below, 
to  any  extent  he  may  choose  to  use  it,  unless  restrained  by  some 
covenant,  or  a  counter-user,  for  such  a  time  as  to  warrant  the 
presumption  of  a  grant;  The  maxim.  Sic  lUere  tuo  vi  alienwm 
non  kedas,  will  not  apply,  for  the  reason  that  your  neighbor 
has  no  rights  to  injure.  The  damages  in  such  case  are  adventi- 
tious, and  arise  from  the  fault  of  the  party  himself  in  putting 
his  house  so  near  the  line.  If  there  was  a  want  of  due  care  and 
precaution,  a  different  result  would  follow,  provided  the  injvry 
resulted  from  the  want  of  them:  Vaughan  v.  Menlave,  3  Bing. 
N.  0.  468;  Frawer  v.  Chadwick,  Id.  334;  Jmeg  v.  Bird,  5 
Bam.  &  Aid.  837.  The  case  of  Whitcomb  v.  Vermord  Central 
B,  B.  Oo,t  25  Yt.  49,  decided  at  the  last  circuit  session  at  Bur- 
lington, went  upon  this  ground.  If  the  house  which  was  un- 
dermined had  been  an  ancient  one,  so  that  a  prescriptive  right 
had  been  acquired  to  have  it  stand  upon  the  line,  the  maxim, 
uiere,  etc.,  would  well  have  applied. 


JLpiil,  1853.]  BicHABDSON  V.  Yt.  Gent.  B.  Oo.  285 

Ib  the  case  before  us,  the  plaintifTs  soil  has  slidden  into  the 
ditch,  and  though  the  damages  may  be  small,  still  the  inquiry 
i8»  HaTe  the  plaintiffs  sustained  an  actionable  injury  ?  It  should 
be  remarked  that  they  have  not  laid  upon  the  soil  any  additional 
or  artificial  weight  which  facilitated  the  slide;  but  it  was 
purely  the  result  of  the  defendants'  own  act.  The  leading  case 
in  BoUe's  Abridgment,  p.  665,  holds  that  if  the  house  with  its 
foundation  (not  being  an  ancient  one)  falls,  in  a  case  like  the 
one  supposed,  still  no  action  lies;  yet  the  reporter  adds,  "If 
zny  soil  slides  into  the  pit,  an  action  will  lie  for  this."  The  dis« 
tinction  made  by  the  reporter  may  seem  at  first  shadowy,  but 
we  apprehend  it  is. sound  and  substantial. 

The  injury  is  in  depriving  the  owner  of  a  portion  of  his  soil, 
to  which  his  right  was  absolute.  In  the  other  case,  no  right  is 
^olated,  and  the  injury  is  the  result  of  the  party's  own  folly 
and  it  may  well  be  said  to  be  damnum  absque  injuria.  The  dis- 
tinction alluded  to,  as  made  in  Bolle,  was  acted  upon  in  Tkura- 
ton  Y.  Hancock,  12  Mass.  220  [7  Am.  Dec.  57],  and  regarded  as 
sound.  See  Say  v.  Cohoes  Co.,  2  N.  Y.  159  [51  Am.  Dec.  279], 
where  the  same  distinction  is  made  and  recognized  by  Gardiner, 
J.  The  right  of  action  in  such  a  case  does  not  depend  upon 
negligence.  The  natural  state  of  the  soil  has  been  disturbed, 
a  right  violated,  and  the  person  causing  it  must  answer  for  that 
which  is  but  the  natural,  if  not  the  necessary,  consequence  of 
his  act.  In  WyaU  y.  Harrison,  3  Bam.  k  Adol.  871,  it  is  added 
by  way  of  a  query,  whether  an  action  would  not  haye  lain  if  the 
complaint  had  been  that  the  digging  had  occasioned  a  falling 
in  of  the  soil  of  the  plaintiff,  to  which  no  artificial  weight  had 
been  applied.  If  there  is  any  error  in  the  decision  of  the  case 
in  12  Mass.  220,  it  is,  I  apprehend,  to  be  found  in  the  court's 
not  discriminating  between  the  soil  that  fell  into  the  excayation 
from  its  own  inherent  weight  and  that  which  was  pressed  in 
by  the  house.  If,  then,  the  defendants  stood  as  an  indiyidual 
owning  the  adjoining  fee,  we  think  they  could  not  defend  suc- 
csessfully  this  part  of  the  claim  for  damages;  and  can  this  cor- 
poration stand  in  a  more  fayorable  point  of  yiew  ?  They  can 
not  justify  the  remoyal  of  the  plaintiff's  soil,  from  any  powers 
attempted  to  be  conferred  upon  them,  either  by  their  charter  or 
the  general  railroad  law;  and  in  Olover  y.  North  Staff^ordshire 
BaOway  Co.,  20  L.  J.  Q.  B.  376;  S.  0.,  15  Jur.  673,  it  was 
held  that  if  a  railway  company  does  that  which  would  be  an 
actionable  injury  to  land,  unless  done  under  the  powers  con* 
ferred  by  their  act  of  incorporation,  the  owner  or  occupier  is 
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entitled  to  compensation.  So  far,  then,  the  defendants  can  not 
complain  of  the  charge  of  the  court  below. 

The  more  important  inquiry  is,  whether  the  defendants  can  be 
mulcted  in  damages  for  extending  their  excayation  across  what 
is  called  the  Stowe  road,  and  the  raising  of  the  embankments 
for  the  purpose  of  carrying  the  road  over  the  railway  by  a  bridge, 
that  the  road  might  be  restored  to  its  former  usefulness,  by 
reason  of  which  the  plaintiffs  were  damnified  with  reference  to 
their  house  and  lot  opposite  to  the  road.  It  does  not  appear  in 
this  case  that  the  raibroad  passed  oyer  any  part  of  the  plaintifEs* 
land,  but  passed  oyer  the  defendants'  land,  and  across  the  ad- 
joining highway,  the  fee  in  the  soil  of  which  it  is  not  alleged  in 
the  declaration  belonged  to  the  plaintiffs;  neither  does  it  appear 
from  the  exceptions  that  such  was  the  fact,  and  the  action  was 
evidently  not  predicated  or  tried  upon  any  such  supposed  state 
of  facts.  Though  it  may  be  true  that  where  a  highway  passes 
between  the  lands  of  A.  and  B.,  the  presumption  prima  facie  ia 
that  each  owns  to  the  center  of  the  road;  yet  this  is  only  a  pre- 
sumption of  fact,  and  not  of  law,  so  as  to  become  a  rule  of 
property,  and  may  at  all  times  be  rebutted,  and  is  doubtless 
founded  upon  the  supposition  that  they  originally  owned  the 
land  taken  for  the  highway  equally.  The  declaration  is,  that 
the  plaintiffs  were  possessed  of  a  dwelling-house,  barn,  shed, 
and  appurtenances  thereto  belonging,  situate  in  Waterbury,  and 
that  the  plaintiffs  had  the  right  to  pass  to  and  from  the  same  to 
the  highway  leading  by  said  buildings;  and  that  the  defendants, 
in  building  and  grading  a  portion  of  their  railway,  excavated  the 
earth  upon  the  southerly  or  south-westerly  side  of  said  piece  of 
land  so  near  the  same  that  the  plaintiffs'  soil  slid  into  the  exca- 
yation, and  they  were  prevented  from  passing  to  and  from  their 
house,  bam,  and  shed. 

The  declaration  further  states  that  the  defendants  in  con- 
structing their  railway  raised  upon  the  northerly  or  north-west- 
erly side  of  said  piece  of  land  a  high  embankment,  etc. ,  near 
to  and  in  front  of  the  house  and  buildings,  so  that  the  plaintiffs 
could  not  pass  and  repass  to  and  from  the  house,  barn,  and 
shed  with  their  teams,  etc.,  into  the  public  highway,  by  reason 
of  the  defendants'  excavation  and  embankment,  and  they  were 
rendered  worthless  thereby,  etc. 

The  evidence  showed  that  the  plaintiffs'  house-lot  was  on  the 
east  side  of  the  Stowe  road,  and  lying  on  the  north  side  of  the 
track  of  the  railroad;  and  the  injury  which  the  evidence  tended 
to  show  was,  first,  the  falling  of  the  soil  from  the  plaintiffs'  land 
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into  the  ezcayation,  bj  which  the  passage  on  the  sonth  side  of 
the  hoose  on  the  plaintiflEis'  land  was  narrowed  from  twelve  to 
nine  feet  from  the  house  to  the  edge  of  the  railroad  cut;  and 
secondly,  the  egress  to  and  from  the  house  and  other  buildings 
to  and  from  the  highway  was  obstructed  and  rendered  difficult 
by  reason  of  the  embanlanent  built  in  the  highway;  and  the 
passage  on  the  south  side  of  the  house  with  teams  rendered  diffl« 
cult  by  reason  of  the  slide,  occasioned  by  the  cut  on  that  side. 
The  damages  alleged  and  proved  are  purely  consequential  to  the 
making  of  the  cut  upon  the  defendants'  own  land  and  the  build- 
ing of  the  embankment  in  the  highway.  If  the  injury  from  the 
embankment  consisted  in  building  it  upon  the  plaintifEs'  land, 
of  which  they  had  fee,  subject  only  to  the  public  easement,  it 
should  have  been  so  alleged;  and  then  the  question  would  have 
arisen  as  to  the  constitutional  power  of  the  legislature  to  author- 
ize a  railroad  company  to  construct  their  road  on  or  across  a 
public  highway,  without  making  further  compensation  to  the 
owners  of  the  fee  in  the  highway.  If  they  had  no  such  power, 
the  act  would  have  been  void,  and  the  defendants  trespassers. 
In  no  case  where  the  legislature  have  authorized  a  railroad  com- 
pany to  construct  their  road  on  or  across  a  public  highway 
without  making  further  compensation  to  the  owners  of  the  fee 
in  the  highway,  have  they,  that  I  am  aware  of,  required  addi^ 
tional  compensation  to  be  made  to  the  adjoining  land-owners, 
unless  such  cases  may  be  brought  within  the  general  provision 
for  assessing  damages  where  lands  have  been  taken  for  the  pur- 
poses of  a  railroad,  of  which  I  have  much  doubt 

The  legislature  might  have  considered  a  railroad  but  as  a 
public  highway,  though  to  be  used  in  a  particular  manner,  and 
that  in  the  exercise  of  their  right  of  eminent  domain  they  mighk 
take  private  property  for  the  purposes  of  a  railroad,  whether  to 
be  constructed  by  the  state  or  a  chartered  company;  and  that 
when  the  state  are  possessed  of  a  public  highway  the  legislature 
might  modify  or  change  the  mode  of  using  it  without  in  such 
ease  subjecting  themselves  or  those  acting  under  their  authority 
to  the  payment  of  a  further  sum  in  damages  for  the  easement; 
and  that  in  principle  it  was  immaterial  whether  a  common  high- 
way was  changed  to  a  turnpike,  or  a  plank  road,  or  a  railroad; , 
and  that  in  either  case  the  easement  was  used  by  the  public  for 
the  purpose  for  which  it  was  originally  acquired,  though  in  a 
more  beneficial  form.  But  the  present  case  does  not  raise  the 
question,  and  of  course  we  do  not  express  any  opinion  whether 
the  sovereign  power  of  the  state  can,  under  our  constitution. 
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change  the  use  of  a  common  highway  to  a  railway  without  mak- 
ing farther  compensation  to  the  owners  of  the  fee  of  the  high- 
way, as  doubtless  the  use  of  the  way  might  be  rendered  more 
onerous  to  the  adjoining  proprietors  in  many  instances  by  grad« 
ing  than  it  was  while  used  as  a  common  highway* 

It  is  a  serious  question  whether  the  owner  of  the  fee  in  the 
common  highway,  and  in  the  adjoining  lands,  must  not  hold  it 
subject  to  the  paramount  authority  and  right  of  the  state  to  im- 
prove the  highway  by  grading  and  otherwise,  so  as  to  render  it 
more  suitable  to  the  public  wants  than  when  first  constructed, 
and  be  subject  also  to  the  improved  modes  of  constructing  and 
using  public  ways,  whether  as^lank  roads  or  railroads. 

Though  the  case  before  us  may  have  taken  a  more  extended 
argument  by  counsel  than  the  recent  case  of  Hatch  v.  Vermont 
Central  E,  B.  Co.,  25  Yt.  49,  decided  at  the  last  circuit  session 
of  this  court,  holden  at  Burlington,  yet  we  think  in  this  point 
this  case  is  the  same  in  principle  with  that.  In  neither  have 
there  any  lands  been  taken  for  raibroad  purposes  belonging  to 
the  plaintiffs,  and  both  are  actions  for  consequential  damages 
to  premises  adjoining  the  public  highways  which  the  nulroad 
crossed. 

It  was  settled  in  that  case  that  as  the  railroad  charter  only 
required  the  company  to  make  compensation  for  lands  which 
were  taken  for  railroad  purposes,  and  did  not,  as  in  England 
and  in  many  of  the  states,  require  damages  to  be  paid  for  lands 
which  were  injuriously  affected,  they  could  not,  by  the  terms  of 
the  charter,  be  responsible  for  such  consequential  damages;  and 
that  the  legislature  might,  in  their  exercise  of  the  right  of 
eminent  domain,  take  private  property  for  the  use  of  the  public; 
and  that  they  were  not  required  in  a  case  like  that,  by  the  terms 
of  our  constitution,  to  make  compensation,  for  the  obvious  rea- 
son that  simply  the  affecting  of  land  injuriously,  by  the  con- 
struction of  their  railroad,  was  not  a  taking  of  it  for  public  use 
within  the  purview  of  the  constitution;  and  consequently  the 
railroad  company  were  fully  justified,  under  the  authority  of 
their  charter,  in  building  their  railroad  in  a  prudent  and  rea- 
sonable manner,  and  could  not  be  subjected  to  damages  result- 
ing to  individuals  whose  lands  had  not  been  taken  by  them.  I 
do  not  feel  called  upon  to  vindicate  the  soundness  of  that  de- 
cision. Neither  shidl  I  enter  into  the  reasons  or  the  authorities 
upon  which  it  was  founded.  Suffice  it  to  say  that  has  been 
fully  done  by  the  chief  justice,  and  I  will  only  add  that  the 
decision  is,  in  my  view,  according  to  the  adjudged  cases.    I 
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may  be  permitted,  howeTer,  to  state  that  since  the  argument  of 
these  cases  and  the  decisions  agreed  upon,  I  have  seen  a  recent 
English  case,  Burkinshaw  ▼.  Birmingham  S  Oaford  Junction 
Bailway  Co,^  6  Bail  &  Can.  Cas.  600,  which  is  in  point  in  rela* 
tion  to  the  construction  which  we  have  given  the  defendants' 
charter.  The  English  statute  is:  ''  If  any  party  shall  be  entitled 
to  any  compensation  in  respect  to  any  lands,  or  of  any  interest 
therein,  which  shall  have  been  taken  for  or  injuriously  affected 
by  the  construction, ''  etc.  In  the  case  in  6  Bail.  &  Can.  Cas.  600, 
it  was  held  that  "  lands  taken,''  in  that  section  of  the  statute, 
mean  those,  and  only  those,  which  are  taken  into  the  actual 
possession  of  the  company.  There  is  no  allegation  in  the 
present  declaration  that  the  defendants  constructed  their  rail- 
road in  an  improper  manner,  or  were  wanting  in  due  care,  and 
nothing  of  the  kind  appeared  in  evidence,  as  the  bill  states. 

We  do  not  apprehend  the  plaintiffs  can  sustain  this  action, 
because  it  did  not  appear  on  the  trial  that  the  alteration  of  the 
highway  had  ever  been  accepted  by  commissioners  appointed 
f6r  that  purpose  or  by  the  selectmen  of  Waterbury.  Neither 
the  restoring  the  highway  to  its  former  state  of  usefulness,  as 
near  as  may  be,  or  causing  the  same  to  be  accepted,  are  condi- 
tions precedent  to  the  defendants'  right  to  cross  the  highway 
with  their  railroad.  If,  however,  they  have  failed  to  do  it,  the 
compaity  or  their  agents  might  be  liable  probably  to  an  indict- 
ment for  a  nuisance;  and  the  plaintiffs,  if  they  had  suffered 
special  damages  peculiar  to  themselves  by  the  obstruction  of  the 
highway,  might  have  their  special  action  for  it;  but  we  can  not 
well  see  how  it  could  aid  the  plaintiffs  to  maintain  this  suit. 
We  see  no  reason  why  the  declaration  is  not  good  for  so  much 
as  is  actionable  in  it.  The  motion  in  arrest  was  rightly  dis- 
posed of  in  the  court  below;  the  declaration  might  have  been 
met,  so  far  as  the  matter  was  not  actionable,  by  a  demurrer. 

The  judgment  of  the  county  court  must  then  be  reversed,  and 
the  case  remanded  for  a  new  trial. 


BiQBT  or  Laxdui.  Suppobt.— The  owner  of  land  ham  a  natonl  nght  to 
the  use  ol  it  in  the  dtnatioii  in  which  it  was  placed  by  nature,  sarrounded 
and  protected  by  the  soil  of  the  adjacent  lots:  Lcuala  v.  Holbrooik,  25  Am. 
Dec.  62i,  note  627,  where  other  cases  are  collected.  The  right  of  lateral  sup- 
port from  the  adjoining  soil  is  a  right  of  property  which  passes  with  the  soil: 
FciUy  V.  Wyetht  2  Allen,  133,  citing  the  principal  case.  One  who  injures  a 
person's  right  to  lateral  support  for  his  soil  is  a  wrong-doer,  independently  of 
Uky  question  of  negligence:  OUmare  ▼.  DrincoU,  122  Mass.  208^  citing  the 
principal  case.  For  an  excavation  causing  injury  to  the  soil  in  its  natural 
state  an  action  lies;  but  without  proof  of  a  right  by  grant  or  pmoription  in 
Am.  Dm.  Tol.  LZ— 19 
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the  plaintifi^  or  of  aotaal  negligence  on  the  part  of  the  defendant,  no  action 
lies  for  an  injury .  to  buildings  by  excavating  adjoining  land  not  previously 
built  upon:  Oilmarey,  Driteoll,  122  Mass.  207,  dting  the  principal  case. 

Incidental  Dauaoes  fob  Pbopebtt  Injuskd  bt  a  Pubuo  Usx:  See 
Parker  v.  BoaUm  <&  Me.  i?.  B,,  60  Am.  Dec.  709,  note  718;  Hcoher  ▼.  Nem 
Hcaoen  dt  IT,  Co.,  36  Id.  477,  note  487,  where  other  cases  are  oolleottdi  NUM' 
wny.New  Tcirk A N. H. R.  R.  Co.,  66 Id.  890,  note 896. 


Babcock  v.  Brown. 

[30Vk«MOaT,  660.] 

Pabtt  DnrAuiABD  by  Bxabon  ov  his  Attobnet's  FoBOErnvo  Day  of  Oousi 
is  not  entitled  to  the  benefit  of  the  statute  which  authorises  the  ooun^ 
court  to  grant  a  new  trial  where  a  justice  of  the  peace  has  rendered  a 
judgment  against  a  party  who  has  been  deprived  of  his  day  in  court  by 
fraud,  accident,  or  mistake.  Such  a  case  is  a  case  of  pure  negligence  on 
the  part  of  the  attorney,  and  must  be  regarded  as  the  negligence  of  the 
party. 

Okibsion  in  Copt  of  Wbit  Sebvbb  on  Pabtt  of  the  place  where  the  jua- 
tice  was  to  hold  his  court,  where  the  sendee  of  the  writ  by  the  return  of 
the  officer  was  complete  so  that  the  writ  could  not  have  been  abated, 
and  it  is  not  pretended  that  such  omission  was  the  reason  why  the  party 
did  not  appear  at  the  trial,  does  not  bring  the  case  within  the  proTision 
of  the  statute  authorizing  the  granting  of  a  new  trial,  where  the  party 
against  whom  a  judgment  has  been  rendered  baa  been  deprived  of  his 

day  in  court  by  fraud,  accident,  or  mistakew 

« 

Petitiok  to  vacate  a  judgment  rendered  by  a  joetiae  of  fba 
peace.    The  opinion  atatea  the  ease. 

0.  T.  Brown,  for  the  petitioner. 
J.  D.  Stoddard,  for  the  defendant. 

By  Court,  BsNifBTT,  J.  The  county  court  adjudged  that  the 
petitioner  had  not  been  unjustly  deprived  of  his  day  in  court 
by  fraud,  accident,  or  mistake.  All  that  the  case  shows  is,  that 
the  attorney  forgot  the  day  of  the  court,  without  detailing  any 
of  the  circumstances,  and  consequently  the  defendant  was  de- 
faulted. It  is  a  case  of  pure  negligence  on  the  part  of  the 
attorney;  and  the  question  is,  whether  the  statute  is  to  be  ex- 
tended to  a  case  of  this  kind.  The  statute  has  probably  re- 
ceived, practically,  somewhat  of  a  latitudinarian  construction; 
but  we  apprehend  that  it  should  not  embrace  a  case  of  this 
description.  Courts  of  law  have  exercised  a  liberal  jurisdiction 
in  granting  new  trials;  yet  they  uniformly  refuse  them  if  the 
party  applying  for  them  has  been  guilty  of  negligence,  and 
might  by  the  use  of  reasonable  diligence  have  been  prepared  for 
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trial.  Neither  \rill  oourts  of  equity  restrain  prooeedings  at  law, 
after  judgment,  for  any  mistake  or  accident  occasioned  by  the 
laches  of  the  party;  and  in  analogy  to  these  principles,  we  think 
the  statute  authorizing  the  county  court  to  grant  a  new  trial, 
where  judgment  has  been  rendered  by  a  justice  of  the  peace 
against  a  {Murty,  and  he  has  been  deprived  of  his  day  in  court  by 
fraud,  accident,  or  mistake,  should  not  be  extended  to  a  case 
where  the  accident  or  mistake  is  the  result  of  the  parly's  own 
want  of  reasonable  care.  The  negligence  of  the  attorney  in  this 
case  we  must  regard  as  the  negligence  of  the  party. 

Though  there  was  an  omission  in  the  copy  of  the  writ  left 
with  the  petitioner,  as  to  the  place  of  holding  the  court,  yet  the 
seryice  of  the  writ,  as  by  the  officer's  return,  was  complete,  and 
the  suit  could  not  have  been  abated;  and  it  is  not  pretended  that 
this  omission  in  the  copy  of  the  writ  was  a  reason  why  the  peti* 
tioner  did  not  attend  the  justice's  court. 

The  judgment  of  the  county  court  is  afllrmed. 


AczB  Gw  Attorkbt  in  MANAonro  BiTBonas  or  Coma  an  the  acts  of  his 
dient:  J)e  LotA  t.  Med^  SO  Am.  Deo.  491. 

Whxbb  AnoBHEr  Fdooxn  Day  or  Coubt,  his  negUgmod  or  foigetfal* 
MMonistberegudedaiiliatoftliaolient:  Da«itoi»T.iri{^Vois81  Vt.688^  dt* 
ing  tha  pfuuxipM  omo. 


Bbainabd  v.  Buoe. 

[2S  Ybmhobt*  ff7a.J 

DKLASATiORa  09  Tbisd  Pebsox  Mads  in  PBBSKirai  OF  Pabtt  m  not 
adxniflsihle  agaliiBt  him,  miless  made  under  luch  circnmstanees  m  to 
cftll  for  a  reply  from  him.  And  where  such  declarations  were  made  in  a 
judicial  proceeding,  at  which  he  was  present,  but  to  which  he  was  not  a 
party,  and  were  not  directed  to  him,  they  did  not  call  for  a  denial  from 
him. 

EvmxNcx  SuFncixNT  to  SAnarr  Jury  that  thxbb  was  Original  In- 
DKBTKDNKSS  is  not  of  itself  sufficient  to  take  the  case  out  of  the  statute 
of  limitations.  To  remove  the  statute  bar,  there  must  not  only  be  an 
acknowledgment  for  a  subsisting  debt,  but  slso  an  accompanying  will- 
ingness to  pay  it.  At  least  an  implied  promise  to  pay  is  required  under 
the  Vermont  decisions. 

AssuxpsEF  for  money  had  and  received  and  paid.  Pleas,  the 
general  issue  and  the  statute  of  limitations.  On  the  trial,  the 
plaintiff,  for  the  purpose  of  showing  that  the  money  in  ques- 
tion came  into  the  hands  of  the  defendants,  offered  to  prove  by 
one  Seymour  that  in  a  proceeding  before  the  master,  at  which 
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one  of  tbe  defendants  was  present  as  a  witness^  Samuel  Back, 
a  party  to  that  proceeding,  made,  in  the  presence  of  said  de» 
fendant,  certain  statements  relative  to  the  money  tending  to 
show  that  it  came  to  the  hands  of  the  defendants,  and  that  the 
defendant  then  present  did  not  deny  the  statements,  but  re- 
mained silent.  Defendants  objected  to  the  admission  of  this 
CTidence,  but  the  court  ^yerruled  the  objection.  The  juxy 
found  a  verdict  for  the  plaintiff.  The  other  facts  are  stated  in 
the  opinion. 

J.  A.  BeckwUh  and  J.  Pierpaini^  for  the  defendants. 

H.  and  O.  Seymour^  and  8. 8.  and  E.  J,  Phdp8,  for  the  plaint- 
iff. 

By  Oourt,  Bensbtt,  J.  On  the  trial  of  this  case  in  the  ooonfy 
court  several  questions  were  raised,  but  we  do  not  find  it  neces- 
sary to  decide  but  a  small  portion  of  them. 

The  plaintiff,  on  the  trial,  claimed  the  right  to  give  in  evidence 
the  statements  or  declarations  of  Samuel  Buck.  As  these 
declarations  are  not  prima  fade  admissible,  it  was  incumbent 
upon  the  plaintiff  to  show  enough  to  take  them  out  of  the  ordi- 
nary rule,  otherwise  there  would  be  error  in  admitting  them. 
The  case  only  shows  that  at  a  proceeding  in  chancery  to  fore- 
close the  mortgage  of  Heartt  against  Samuel  Buck,  one  of  the 
defendants  was  present  before  the  master  as  a  witness,  and  that 
in  his  presence  Samuel  Buck,  a  party  to  the  proceeding,  made 
certain  statements  tending  to  show  that  the  money  in  question 
in  this  suit  came  to  the  defendants'  hands,  and  that  the  state- 
ments were  not  denied  by  the  defendant  then  present,  but  he 
remained  silent.  It  does  not  appear  that  the  statements  were 
directed  by  Samuel  Buck  to  the  defendant  who  was  then  present 
as  a  witness,  but  the  fair  intendment  from  the  case  is,  that  what 
he  said  was  in  a  judicial  proceeding,  and  in  relation  to  the  mat- 
ter then  in  controversy.  The  offer  was  to  prove  that,  at  the 
hearing  before  the  master,  Samuel  Buck,  a  party  to  the  proceed- 
ing, made  certain  statements,  etc.;  and  one  of  the  specific  objec- 
tions was,  that  the  statements  were  made  in  a  judicial  proceed- 
ing. We  think  it  is  quite  clear  that  enough  was  not  shown  to 
make  the  declarations  of  Samuel  Buck  evidence  against  these 
defendants,  even  if  both  had  been  present,  which  perhaps,  upon 
common  principles,  might  not  be  necessary. 

The  statements,  being  in  a  judicial  proceeding,  and  not  di« 
rected  to  the  defendant  who  was  then  present,  could  not  call 
for  a  denial;  and,  indeed,  it  would  have  been  quite  irregular  for 
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him,  who  stood  as  a  stranger  to  those  proceedings,  to  hare  in< 
terf ered  and  denied  any  statements  which  may  have  been  made 
to  the  master  by  either  party.  Certainly  no  inference  should 
be  made  against  him  for  not  doing  it.  See  Mden  t.  Andrews^ 
Moo.  &  M.  336.  In  this  state,  the  cases  have  gone  great 
length  in  excluding  the  declarations  of  a  third  person,  unless 
made  under  such  circumstances  as  to  call  for  a  reply.  There 
was,  we  think,  error,  as  the  case  is  made  up,  in  submitting  to 
the  jury  the  declarations  of  Samuel  Buck  as  a  part  of  the  evi- 
dence. 

The  court  charged  the  jury  **  that  if  the  evidence  was  suffi- 
cient to  satisfy  them  that  there  was  an  original  indebtedness  on 
the  part  of  tiie  defendants,  it  would  also  be  sufficient  to  take 
the  case  out  of  the  statute  of  limitations."  We  think  it  must  at 
once  be  conceded  that  this  is  an  unsound  proposition.  The  de- 
fendants might  in  the  most  explicit  terms  have  admitted  the 
debt,  as  once  existing  against  them  personally,  and  at  the  same 
time  declared  they  would  never  pay  it,  for  the  very  reason  that 
the  statute  had  run  upon  it.  It  is  quite  possible  that  there  is 
some  omission  in  the  case;  and  if  we  could  see  from  the  bill  of 
exceptions  that  the  defendants  were  not  on  the  whole  prejudiced 
in  their  rights  by  this  portion  of  the  charge,  we  should  not 
grant  a  new  trial.  Though  the  evidence  of  the  original  indebted- 
ness consisted  of  declarations  made  within  six  years  before  the 
action  was  brought;  and  though  the  jury  have  found  an  origi- 
nal liability  against  the  defendants,  yet  it  is  a  rum  ^equitur, 
that  the  statute  bar  has  been  thereby  removed,  or  that  the  evi- 
dence was  sufficient  for  that  purpose. 

To  remove  the  statute  bar,  there  must  not  only  be  an  acknowl- 
edgment of  a  subsisting  debt;  but  it  must,  under  our  decisions, 
not  be  accompanied  with  an  unwillingness  to  pay  it.  If  so, 
there  can  be  no  implied  promise  to  pay  it,  which  at  least  is  now 
held  necessary.  The  great  question  on  the  trial  seemed  to  be 
whether  Samuel  Buck  was  the  original  debtor,  or  these  defend- 
ants; and  certainly  the  declarations  of  the  defendants,  which 
were  resorted  to  by  the  plaintiff  as  a  medium  of  proof,  might 
have  had  some  tendency  to  prove  that  the  estate  of  Samuel 
Buck  was  the  debtor.  The  declarations  may  be  more  or  less 
equivocal;  and  though  the  jury  may  have  found  that  the  de- 
fendants were  the  original  debtors,  yet  they  might  upon  a 
eorrect  charge  have  negated  any  intention  on  the  part  of  the 
defendants  to  have  remained  liable  for  the  debt.  The  testi- 
■lony,  at  least,  must  be  considered  equivocal  on  this  point;  and 
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we  oan  nott  aa  matter  of  law^  saj  that  what  is  Buffioient  to  proye 
one  will  prove  the  other. 

Without  considering  any  other  point  in  the  case,  the  judg- 
ment of  the  county  court  is  reversed,  and  the  cause  reminded 
for  a  new  trial. 


DsoL4itATioN8  01  Thibd  Pibson  NOT  BzPBiBSLT  OB  IicPiJBDLT  assented  to 
sre  not  evidence  Against  him:  Padgett  v.  Lawrenee,  40  Am.  Deo.  232;  Oraig 
V.  Oraig,  24  Id.  390. 

AoKNOWLXDOMXKT  ov  Dbbt  avd  Pbokibi  TO  Pat  It,  when  do  not  remove 
bar  of  the  statute:  See  Kyle  v.  WeUs,  65  Am.  Deo.  055.  note  667. 


White  v.  Twitohell. 

[26  Vksmoht,  690.J 
^^ThXBB  TBBPA881B  GaBRHB  AwaT   BaB   OR   POLB   OV  AlTOTmDt    PXBSOir, 

and  nses  it  in  oonstraoting  a  staging  for  his  own  nse^  the  owner  may  re- 
oaptore  it  at  any  time  without  giving  notice  to  the  trespasser  of  its 
removal  from  the  staging.  And  if  such  trespasser  sustains  damage  by 
reason  of  the  falling  of  the  staging,  owing  to  the  removal  of  the  pcde 
without  notice  to  him,  the  owner  is  not  liable  therefor.  His  loss  in  such 
case  is  damnum  abagm  injuria, 

Tbbspabs  on  the  case.    The  opinion  states  the  case. 

J9.  Kellogg  and  0.  L.  Shafier^  for  the  plaintiff. 

J,  E.  Butler,  J.  D.  Bradley,  and  H.  E.  Stotightan,.  for  the  de- 
fendant. 

By  Oourty  Bennett,  J.  This  is  a  special  action  on  the  case 
to  recover  damages  which  the  plaintiff  sustained  by  reason  of 
the  falling  of  a  staging  which  he  had  erected  for  his  own  use, 
in  consequence  of  the  defendant's  having  removed  one  of  the 
staging-poles,  which  was  unknown  to  the  plaintiff  when  be 
went  upon  the  staging. 

Under  the  charge  of  the  court,  the  jury  must  have  found 
that  the  staging-pole  which  the  defendant  removed  was,  when 
taken  by  the  plaintiff,  the  property  of  the  defendant,  and  that 
it  was  taken  without  his  permission,  and  that  defendant  did 
no  more  to  the  plaintiff's  staging  than  was  necessary  to  repos- 
sess  himself  of  the  bar,  or  stagiag-pole.  The  only  question  in 
the  case  relates  to  the  defendant's  right  to  recapture  the  bar, 
under  the  state  of  facts  found  in  the  bill  of  exceptions,  and 
whether  he  was  bound  to  give  notice  to  the  plaintiff  of  its  re- 
moval. The  plaintiff  was  a  trespasser  in  taking  the  bar  or  pole 
to  use  in  the  erection  of  his  staging;  and  when  property  is  so 
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taken  from  the  owner,  the  right  of  recaption  exists,  unless  there 
is  something  in  the  case  to  take  it  away.  It  can  not  with  pro« 
priety  be  claimed  that  the  plaintiff  acquired  a  property  in  the 
bar  by  the  principles  relative  to  the  acquisition  of  rights  by 
accession.  Though  the  pole  or  bar  belonging  to  the  defendant 
was  annexed  to  and  became  a  part  of  the  plaintiff's  staging,  yet 
it  did  not  lose  its  identity;  and  the  general  principle  is,  that  so 
long  as  the  identity  of  the  original  material  can  be  proved  the 
right  of  the  original  owner  is  preserved  in  the  property.  Be- 
sides, even  the  civil  law  would  not  allow  a  party  to  acquire  a 
title  by  accession  founded  upon  his  own  act,  unless  he  had 
taken  the  materials  in  ignorance  of  the  true  owner,  and  the 
materials  were  not  capable  of  being  restored  to  their  original 
form;  and  by  the  English  law  he  could  not  claim  title  by 
accession  if  he  took  the  property  of  another  by  a  willful  tres- 
pass. This  was  necessary  to  avoid  the  giving  of  encouragement 
to  trespasses.  In  the  present  case,  there  is  no  pretense  that  the 
plaintiff  took  the  bar  by  mistake,  or  under  a  supposed  right  of 
title,  and  it  must  be  taken  to  be  a  willful  trespass  on  his  part. 
The  property  in  the  bar  remaining  in  the  defendant,  he  was 
justified  in  the  recaption  of  it,  unless  rendered  unlawful  from 
the  time  or  the  manner  in  which  he  exercised  the  right.  As 
the  bar  was  removed  from  the  staging  in  the  absence  of  the 
plaintiff,  it  was  claimed  that  the  defendant  should  have  given 
him  notice  of  it,  or  at  least  should  have  used  reasonable  dili- 
gence to  have  done  it.  But  we  think  no  such  duty  was  im- 
posed upon  him. 

The  right  of  the  defendant  was  absolute,  and  not  dependent 
upon  his  giving  notice,  and  the  maxim.  Sic  utere  tuo,  etc.,  will 
not  apply,  for  the  reason  that  the  plaintiff  had  no  right  in  the 
use  of  the  bar  to  injure.  He  was,  all  the  time  he  continued  in 
the  use  of  the  bar  as  a  part  of  the  staging,  but  a  tort-feasor.  It 
was  bis  business  to  see  that  the  staging  was  safe  before  he  went 
upon  it,  and  if  he  did  not,  it  must  be  his  misfortune,  and  not 
that  of  the  defendant.  Though  the  plaintiff  may  have  sus- 
tained damage,  yet  it  is  damnum  absque  injuria^  and  the  judg- 
ment of  the  county  court  is  afiirmed. 


"  WiLLTUL  TBESPAsaES  CAN  AcQUiBX  No  TiTLK  BT  AocxBSioN  to  the  prop- 
erty of  another,  onleas  he  has  utterly  changed  its  character,  and  formed  out 
of  it  another  speciee,  so  that  its  identity  is  lost:"  Note  to  Puleifer  v.  Page,  64 
Am.  Dea  586;  discussing  this  subject;  see  also  Pdree  ▼.  Ooddard^  83  Am. 
Deo.  764. 


296  LiLNQDON  V.  Lanqdon.  [TennoDt» 

OwKEB  OF  PXBSONAL  Pboperty  iCAT  PuBsuB  It,  nnleM  it  has  been  m 
changed  in  its  character  as  to  have  lost  its  identity.  In  that  case,  it  has 
ceased  to  have  the  same  legal  existence,  and  the  owner  can  not  |nizsne  it 
against  third  persons:  Cross  y.  Marston^  44  Am.  Dec.  853. 

OwKEB  Liable  in  TBKSPAas  fob  Rbtakino  Pbopebtt,  when,  and  when 
not:  See  Andre  v.  Johnson,  6  Ind.  375;  State  v.  Teaton^  63  Me.  125;  Parson  y. 
Broum,  15  Barb.  590;  Chambers  ▼.  Beddl,  2  Watts  &  8. 225;  B^sd  ▼.  Imbom^ 
42  Tex.  529;  EhnbaUv,  Cuder^  73  HI.  389. 


Langdon  v.  Lanqdon. 

[26  YsSMOXT,  678.] 

Oqhdcxnatiok  of  Injubt  bt  HnsBAin)  and  Wifb  is  Always  Conditiokai^ 
and  has  for  its  consideration  the  promise  not  only  that  the  former 
injuries  shall  not  be  repeated,  but  also  that  the  forgiving  party  shall  in 
future  be  treated  with  conjugal  kindness. 

To<)anoel  Condonation,  it  is  not  necessary  that  the  same  injuries  shall  be 
repeated. 

Petition  for  divoroe.    The  opinion  states  the  case. 

By  Court,  BEDiiELDy  0.  J.  This  is  a  petition  for  divorce,  on 
the  ground  of  intolerable  severity.  The  important  question  in 
the  case  is,  whether  the  conduct  of  the  defendant  towards  the 
libelant,  since  a  former  separation  and  subsequent  compromise, 
has  been  such  as  to  revive  whatever  previous  ground  of  complaint 
might  have  existed  against  the  defendant.  For  it  is  obvious 
that  unless  the  defendant  can  shield  himself  from  his  severity 
towards  his  wife,  under  this  compromise  and  condonation,  he 
can  not  expect  successfully  to  defend  this  proceeding;  indeed, 
that  is  not  claimed.  But  it  is  said  the  defendant's  conduct  since 
that  time  has  not  been  such  as  to  revive  the  former  injuries. 

This  condonation  of  injury  by  husband  and  wife  is  always 
conditional.  It  has  for  its  very  basis  and  consideration  the 
promise,  not  only  that  the  former  injuries  shall  not  be  repeated, 
but  that  the  forgiving  party  shall  in  future  be  in  all  respects 
treated  kindly  and  restored  to  conjugal  rights.  It  is  certainly 
not  necessary  that  the  same  injuries  should  be  repeated  to  cancel 
the  condonation,  since  severity  has  been  holden  to  revive  adul- 
tery condonation:  2  Greenl.  Ev.,  sec.  53;  DurarU  v.  Durante  1 
Hog.  761;  Ferris  v.  Ferriay  1  Hag.  Oon.  130.  And  when  the  new 
injuiy  complained  of  is  of  a  similar  character,  it  is  not  necessaiy 
it  should  go  to  the  same  extent.  For  if  so,  the  revival  would  be 
of  no  importance,  since  the  party  might  as  well  rely  upon  the 
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same  injuiy,  Bubsequently  repeated,  as  the  former  one  fherebj 
reyiyed,  if  they  were  to  become  precisely  equiyalent. 

To  apply  this  principle  to  the  case  before  the  court,  we  can 
not  forbear  to  say  that  the  defendant  seems,  to  a  very  great  ex- 
tent, by  his  uniform  kindness  to  his  wife  when  sober,  to  have 
secured  the  continuance  of  her  affection  for  an  incredible  length 
of  time,  when  it  is  considered  that  his  habits  of  intoxication 
were  almost  continuous  during  the  long  term  of  his  connection 
with  his  wife,  and  that  his  conduct  at  such  times  was  certainly 
well  calculated  to  destroy  the  respect  and  affection  and  the  pa* 
tient  endurance  of  the  most  feeling  of  women,  which  the  libelant 
seems  to  have  been,  as  there  is  very  little  evidence  in  the  case 
of  any  provocation,  or  even  indiscretion,  on  her  part.  But  she 
has  finally  separated  from  him,  and  now  insists  upon  her  rights. 
And  however  we  might  wish,  for  the  comfort  of  the  defendant, 
the  advantage  of  the  children,  or  the  respectability  of  all  con* 
cemed,  that  the  case  had  not  come  to  this  issue,  or  that  the 
parties  might  still  live  together,  we  do  not  feel  justified  in  act- 
ing upon  such  considerations.  And  it  seems  impossible  for  us 
to  say,  that,  making  the  most  liberal  rebate  in  the  testimony  on 
account  of  feeling  or  contradiction,  the  defendant  has  in  any 
sense  kept  or  performed  his  part  of  the  compromise.  It  seems  to 
us  that  he  has  conducted  himself  much  the  same  since  that  he  did 
before,  with  less  personal  violence  perhaps,  until  his  wife  aban- 
doned him.  However  painf  al  the  result  may  be  to  the  defend- 
ant— ^and  we  have  no  doubt  it  is  sufficiently  so — ^it  seems  to  us 
inevitable  to  conclude  that  the  defendant's  conduct  since  the 
reunion  has  been  such  as  to  release  the  libelant  from  her  con- 
donation, and  to  revive  all  the  injuries  of  her  married  life  with 
the  defendant;  and  that  these  combined  present  a  case  of  sever- 
ity, chiefly  originating  in  habitual  intoxication,  that  have  become 
so  intolerable  that  the  libelant  is  entitied  to  have  the  bonds  of 
matrimony  dissolved. 

The  bill  is  granted.  And  the  custody  of  the  two  female  chil- 
dren is  decreed  to  the  libelant  until  tiie  further  order  of  the 
court. 


OQHDOirATnnr  d  Aooompaiixid  with  Ibcpuxd  CoNniXKMr  that  the  injury 
ihall  not  be  ropested,  and  a  repetltioa  of  the  injniy  takM  away  the  ootidoia^ 
Imo,  and  gperatei  as axmiTer  of  the  lomitr  aota:  Harrkm  v. Hammm^ 
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Robinson  v.  Hutchinson. 

[36  YteMoar,  88.] 

Dml^&atxok  Of  Testatbix  TiimiNo  to  Show  lupoBTiririTr  and  UKiNrB 
Intloxngii^  made  aboub  tho  time  of  exeeating  the  will,  are  adminible  io 
evidence  to  prove  the  state  and  condition  of  her  mind  when  the  will  waa 
ezecnted,  bnt  not  to  prove  that  saoh  undne  inflnence  and  importonitj 
were  exercised. 

Appeal  from  a  decree  of  the  probate  court  admitting  the  will 
of  Nancy  Robinson  to  probate.  The  facts  are  sufficiently  set 
forth  in  the  opinion. 

L.  E.  Ohiltenden  and  O.  F.  Edmunds,  for  the  plaintiff. 
E.  J.  Phelps,  for  the  defendants. 

By  Oourt,  Ishax,  J.  The  probate  of  this  will  is  resisted  on 
the  ground  that  it  was  obtained  from  the  testatrix  by  the  influence 
and  undue  importunity  of  her  sons,  John  H.  and  Franklin  Bobin- 
€on.  The  will  was  drawn  by  Franklin  Bobinson,  who  was  largely 
benefited  by  its  provisions,  to  the  exclusion  in  a  great  degree 
of  his  sister,  Mrs.  Hutchinson.  It  is  insisted  that  the  testatrix 
was  imposed  upon  by  him  at  the  time  of  its  execution,  as  to  the 
character  and  effect  of  its  provisions;  and  that  the  will  was  ob- 
tained when  the  testatrix  was  greatly  enfeebled  in  mind,  not 
only  by  infirmities  usually  attendant  upon  persons  of  her  ad- 
yanced  age,  but  by  yarious  bodily  diseases,  and  a  domestio 
affliction  in  the  death  of  her  daughter.  It  is  also  insisted  that 
«he  was  unable  to  overcome  those  influences  then  exerted  upon 
her  mind;  and  that  her  will  was  obtained,  thereby  making  a 
disposition  of  her  property  different  from  what  she  then  de- 
sired, and  contrary  to  her  former  expressed  determination.  In 
other  words,  it  is  said  that  the  instrument  expresses  the  will 
and  desire  of  Franklin  Bobinson,  rather  than  that  of  the  testa- 
trix. 

In  cases  of  this  character,  the  presumption  is  in  fayor  of  the 
will,  and  of  the  capacity  of  the  person  making  it.  It  is  there- 
fore incumbent  on  the  party  attempting  to  defeat  the  will  to 
show  affirmatively  the  existence  of  any  disability:  1  Swinburn 
on  Wills,  119;  Shelf ord  on  Lunacy,  274.  For  that  purpose, 
and  in  proof  of  the  issue  in  the  case,  the  declarations  of  the 
testatrix,  made  shortly  previous  and  subsequent  to  the  time  of 
the  execution  of  the  will,  were  offered  in  evidence  by  the  appel- 
lants, and  were  rejected  by  the  court.  It  is  insisted  that  her 
declarations  were  admissible  for  the  purpose  of  proving  the  fact 
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Btatedyihat  such  undae  influence  and  importonitj  were  exer* 
oised;  and  also  to  prove  the  weak  and  enfeebled  state  of  her 
mind  at  the  time  of  the  execution  of  the  will. 

In  relation  to  the  admissibility  of  her  declarations  to  prove 
the  fact  that  such  importunity  and  influence  were  exerted,  we 
must  consider  that  matter  as  settled  by  a  former  decision  of  this 
oourt  in  this  case,  in  which  her  declarations  were  held  inad- 
missible for  that  purpose.  That  decision  is  evidently  sustained 
by  the  authorities:  Pravia  y.  Reed,  6  Bing.  435;  Smiih  v.  Fen- 
ner^  1  Oall.  170;  Jackson  v.  Eniffen^  2  Johns.  81  [3  Am.  Deo. 
390]:  Oamsiock  v.  Hadlyme  Iholesiastical  Society,  8  Oonn.  263  [20 
Am.  Dec.  100]. 

The  authorities,  however,  fully  sustain  the  position  that  those 
declarations  are  admissible  in  evidence  for  the  pu^ose  of  show- 
ing  the  state  and  condition  of  her  mind  at  the  time  of  the  exe* 
cution  of  the  will;  that  it  was  in  that  weak  and  enfeebled  state, 
in  which  she  was  incapable  of  resisting  the  importunity  and  in- 
fluence which  it  is  claimed  were  exerted  upon  her.  That  evi- 
dence should  not  have  been  entirely  rejected  from  the  considera- 
tion of  the  jury.  On  this  subject,  it  is  proper  to  observe  that 
the  object  of  the  testimony  was  not  to  show  imbecility  or  the 
want  of  a  disposing  mind;  but  to  show  a  weakness  of  mind  which 
rendered  its  free  agency  easily  overcome  by  influences  from  that 
source;  and  to  lay  the  foundation  for  the  introduction  of  other 
and  more  direct  testimony,  showing  that  such  importunity  and 
influence  were  in  fact  exerted  on  that  occasion  which  may  be 
sufficient  to  avoid  it. 

In  the  case  of  Nelson  v.  Old{field,  2  Yem.  76,  the  declarations  of 
the  testatrix  were  admitted  in  evidence,  when  made  after  the 
will  was  executed,  in  which  she  complained  of  having  been  cir- 
cumvented in  making  the  will,  and  of  the  injury  she  had  done 
her  mother  and  sisters.  On  that  testimony,  the  court  of  chan- 
cery refused  its  aid  relative  to  a  trust  estate,  though  she  had  ex- 
pressly refused  to  revoke  the  will.  The  court  in  that  case  gave 
effect  to  the  testimony  and  thereby  defeated  the  operation  of  the 
will  itself.  It  is  a  much  stronger  case  than  this.  In  Oomsiock 
Y.  Hadlyme  Eocleeiaaiical  Society,  supra,  declarations  of  the  testa- 
trix, made  about  the  time  of  executing  the  will,  tending  to  show 
importunity  and  undue  influence,  were  admitted  to  show  her 
state  of  mind,  though  not  to  prove  the  fact  stated.  That  testi- 
mony was  received  at  the  circuit  and  a  new  trial  was  refused. 
The  same  doctrine  was  afterwards  sustained  in  the  case  of  Kinne 
y.  Kinne,  9  Conn.  105  [21  Am.  Dec.  732].    This  doctrine  is  sus< 
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tained  in  Pennsylvania.  In  MoTaggari  t.  Thompson^  14  Pa.  St. 
149,  the  declarations  of  the  testator ''  that  he  had  rained  his 
family,  had  been  deceived  and  imposed  upon  by  persons  who 
had  procured  him  to  have  his  will  made/'  were  admitted  in 
evidence  to  show  his  weakness  of  mind  at  the  time  of  making 
his  will.  The  same  rule  was  adopted  in  the  cases  of  Bamhler 
V.  Trym,  7  Serg.  &  B.  94  [10  Am.  Deo.  444];  Oheas  v.  Cheas,  1 
Penr.  &  TV.  32  [21  Am.  Dec.  850J,  in  which  the  court  observed 
"  that  the  declarations  of  a  testator,  although  after  the  execution 
of  the  will,  are  evidence  of  weakness  of  mind:''  Irisk  v.  8mUh^ 
8  Serg.  &  B.  573  [11  Am.  Dec.  648].  In  the  case  of  Red  v. 
Bed,  1  Hawks,  248.  268,  269  [9  Am.  Dec.  632],  this  subject  waa 
examined  with  great  research,  and  such  declarations  were  held 
admissible  to  defeat  the  will  itself. 

Without  adopting  the  doctrine  of  the  case  to  that  extent,  it 
is  a  strong  case,  sustaining  the  admissibility  of  the  testimony, 
for  the  purpose  for  which  it  was  offered  in  this  case.  In  that 
case,  :he  court  observed  ''  that  to  reject  the  declarations  of  the 
only  person  having  a  vested  interest,  and  who  was  interested 
to  declare  the  truth,  involves  almo«(t  an  absurdity.  It  was  not 
necessary  that  the  declarations  be  a  part  of  the  res  g'^^^fce;  for 
whether  they  accompany  an  act  or  sot,  whether  made  long  be- 
fore or  long  after  making  the  will,  is  entirely  immaterial  as 
to  their  competency.  Those  circumstances  only  go  to  their 
weight  or  credit  with  the  tribunal  which  is  to  try  the  fact." 
The  same  doctrine  was  afterwards  sustained  in  the  case  of 
Howell  V.  Borden,  3  Dev.  442,  444-451.  The  true  rule  and  dis- 
tinction on  this  subject,  we  apprehend,  is  given  in  2  Phill.  Ev., 
Cowen  &  Hill's  notes,  648,  in  which  ibe  editors  remark  ''  that 
the  difficulty  seems  to  lie  in  acting  upon  the  distinction  between 
declarations  going  to  develop  the  operations  of  the  mind  and 
those  containing  the  assertion  merely  of  a  distinct  act.  The 
former  are  admissible,  the  latter  not." 

We  do  not  perceive  any  serious  objection  to  the  admission  of 
this  testimony  in  this  case,  under  that  limitation,  when  the 
declarations  were  made  so  near  the  time  of  the  execution  of  the 
will  that  a  reasonable  conclusion  may  be  drawn  as  to  the  state 
of  mind  of  the  testatrix  at  the  time  the  will  was  executed. 
Weakness  of  mind,  arising  from  advanced  age,  in  connection 
with  causes  suggested  in  this  case,  is  progressive  and  permanent 
iU  its  character.  It  exists  in  the  mind  itself,  and  therefore  it  is 
that  weakness  of  mind,  at  the  time  of  making  the  will,  may  be 
Inferred  from  weakness  subsequent,  as  much  so  as  imbecility  of 
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mind  under  similar  circmnstances;  and  parttoolarly  is  the  tes* 
timony  important  in  showing  the  extent  and  chaiaoter  of  the 
influence  which  the  person  drawing  the  will  had  over  the  mind 
of  the  testatrix* 

Upon  these  principles,  and  under  that  limitation,  a  portion 
of  the  testimony  of  Thomas  Bobinson,  Lucy  French,  Mrs.  Pren- 
tissy  and  Attee  Walker,  stating  the  declarations  of  the  testatrix 
soon  after  making  the  will,  and  having  reference  to  it  and  the 
disposition  of  her  property,  should  have  been  received.  It  is 
for  the  jury  to  say  what  weight  is  to  be  giren  them,  and  how 
far  they  tend  to  show  the  condition  and  state  of  mind  of  the  tes- 
tatrix, when  she  executed  the  will.  It  has  been  properly  ob- 
serred  that  the  evidence  is  dangerous  in  its  character,  and  is  to 
be  received  with  great  caution.  It  must  be  strictly  confined  to 
proof  of  weakness  of  mind  at  the  time  of  making  the  will,  and 
not  to  proof  of  the  fact  stated  that  such  influence  and  impor- 
tunity were  exercised  on  that  occasion. 

The  judgment  of  the  county  court  is  reversed,  and  the  case 
remanded. 


The  principal  cMe  as  it  again  came  before  the  ooort  i»  reported  in  Jtobkuom 
V.  Hutchauon,  31  Vt.  443. 

Deculrationb  or  Tisiatob  to  iMpxAaB  oa  Invaudatx  Will:  See 
Jioberts  v.  Traukk,  52  Am.  Deo.  164,  and  note  considering  the  question;  also 
Xelson  ▼.  MeGifert,  49  Id.  170;  Otlberi  v.  OUbert,  68  Id.  268.  A  testator's 
declarationa  aabeeqnent  to  the  making  of  the  will,  to  the  effect  that  he  was 
indaoed  to  make  it  by  undue  influence,  are  not  admissible  to  prove  that  fact: 
RkhardBon  v.  JRiehardBonf  35  Vt.  243,  following  the  principal  case;  but  upon 
the  question  whether  the  execution  of  a  will  was  produced  by  fraud,  undue 
influence,  and  in  ignorance  of  its  contents,  where  a  foundation  is  laid  by  eyi- 
dence  tending  to  show  a  preyious  state  of  mind,  subsequent  declarations  are 
admissible  to  prove  its  continued  existence  if  they  are  significant  of  a  condi- 
tion sufficiently  permanent^  and  are  made  so  near  the  time  as  to  afford  a 
reaaonaUe  inference  that  such  was  the  then  state  of  minds  ShaUer  v.  Bum* 
sCeod^  99  Ifaai.  121^  quoting  the  principal  case  on  this  point. 


Babbeb  v.  Hall. 

[MVSBMOR.Ua.] 

PtoHOiPAL  Muvr  SB  HiLD  LiABLB  IV  Injcbt  IS  TO  RmTLT  xo  AvomEi 
from  the  ondnions  or  neglect  of  his  agent. 

PBCrdVALS   ARX   LlABLB   VOB   MSDICAL   SerVIOES    BxNDBBXD  UFON   THEDI 

Cbxdit  tbbough  NiaLEcrr  or  Agxnt  who  was  sent  to  employ  a  surgeon 
to  visit  a  boy  injured  while  in  their  seryice,  and  was  told  to  inform  the 
mrgeon  that  they  would  pay  him  for  the  first  visit,  but  the  agent  neg* 
laoted  to  do  so^  and  employed  the  surgeon  generally  to  attend  the  boy  so 
long  as  he  might  need  medical  aid. 
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JuDOMXNT  WILL  NOT  BB  Bevvbsbd  nnleu  enoogh  ftffirmatiyelj  appears  to 
show  that  there  was  error. 

BooK-AocxyuNT.  From  the  report  of  the  aaditor,  it  appears  that 
a  boy  was  injured  by  an  accident  while  in  the  employ  of  the 
defendants.  The  defendants,  becoming  dissatisfied  with  the 
boy's  treatment  at  the  hands  of  a  surgeon  who  had  been  called 
in  at  the  time  of  the  accident,  directed  their  foreman  to  tell  the 
plaintiff,  who  was  also  a  surgeon,  to  come  and  visit  the  boy,  and 
see  if  he  was  being  properly  treated,  and  to  inform  the  plaintiff 
that  they  would  pay  him  for  that  visit  The  foreman  went  to 
the  plaintiff's  office,  and  there  left  word  with  the  plaintiff's  stu- 
dents to  go  and  see  the  boy,  attend  to  him  carefully,  and  see  him 
through  his  injury,  and  the  defendants  would  pay  the  bill.  The 
plaintiff,  relying  upon  the  credit  of  the  defendants,  accordingly 
visited  the  boy,  and  from  that  time  took  sole  charge  of  him 
until  he  recovered.  The  defendants  called  to  see  the  boy  from 
time  to  time,  and  knew  that  the  plaintiff  was  attending  upon 
him  during  the  entire  time  that  the  account  was  accruing. 
Judgment  was  rendered  by  the  county  court  upon  the  report  for 
the  plaintiff.    Exceptions  by  the  defendants. 

Underwood  and  Hard^  for  the  plaintiff! 
W.  W.  Peck,  for  the  defendants. 

By  Court,  Bsnivbtt,  J.  The  defendants  sent  their  own  agent 
for  the  plaintiff,  and  clothed  him  with  authority  to  employ 
plaintiff  to  visit  the  boy;  and  though  the  agent  was  told  to  in- 
form the  plaintiff  that  the  defendants  would  pay  him  for  the 
first  visit,  yet  this  the  agent  for  some  cause  neglected  to  do,  and 
employed  the  plaintiff  generally  to  attend  the  boy  so  long  as 
he  might  need  medical  aid. 

The  law  is  well  settled  that  if  an  injury  is  to  result  to  one 
man  from  the  omissions  or  neglect  of  an  agent  of  another,  the 
principal  must  be  held  liable.  In  this  cause  the  defendants, 
through  the  neglect  of  their  agent,  caused  the  services  to  be 
rendered  upon  their  credit;  and  the  case  is  within  the  above 
principle. 

There  is  another  ground  upon  which  the  judgment  below 
should  be  affirmed. 

This  court  will  not  reverse  a  judgment  of  the  county  court 
unless  enough  appears  affirmatively  to  show  that  there  waa 
error.  The  evidence  tended  to  prove  a  ratification  of  the  acts 
of  the  agent  by  the  principals.  The  county  court  may  have  de« 
eided  this  case  by  inferring  a  ratification  from  the  facts  reported 


Dec.  1853.]         MoDoNALD  v.  Eoglestoh.  80} 

by  the  auditor;  and  if  the  countj  court,  instead  of  rftoommitting 
the  report  for  a  more  explicit  finding  of  facts,  draw  their  own 
inferences  arising  from  the  facts  specifically  found  by  the  report, 
their  decision  is  finaL  Birdhard  y.  Palmer,  18  Yt.  203,  is  to 
that  effect 

If  necesaaiy  to  sustain  the  judgment  below,  this  court  will 
presume  the  county  court  drew  such  inference,  if  the  oontraiy 
does  not  appear. 

The  judgment  of  the  county  court  is  affirmed. 


If  Injubt  isto  Rbclt  toOnb  fbom  Oioasioiis  on  NioLSOf  ov  Avonm^ 
AoBNT,  the  principal  miut  be  held  liable:  Heedham  ▼.  JIoU,  64  Vt.  855$  and 
■ee  this  principle  giyen  in  its  general  form  in  Pcumtmpme  Bcmk  ▼.  Oomt  81  Id. 
821,  both  citing  the  principal  case. 

Pringipal  WHXzr  BomrD  bt  Aoxnfa  Gontbacis,  notwithstanding  there 
is  a  private  limitation  of  the  agent* s  authority:  See  Cfhouteaux  y.  Leeeh,  57 
Am.  Deo.  602;  Tawle  v.  LeaviU,  55  Id.  195,  and  cases  in  the  notes  theretew 
As  to  the  public,  the  authority  of  a  general  agent  may  be  regarded  as  meae- 
nred  by  the  usual  extent  of  his  general  employment,  and  can  not  be  limited 
by  private  instructions  as  to  the  mode  and  manner  of  executing  his  agenoyt 
€%  o/  DoBcenpoti  ▼.  Peoria  Marine  A  F.  Ins.  Co.,  17  Iowa,  279,  citing  the 
principal  case.  But  where  the  agent  having  no  authority  makes  a  oontiael^ 
his  principal  will  not  be  bound:  Sprctgue  v.  Tram,  84  Vt.  155,  distinguishing 
the  principal  case  on  the  ground  that  in  it  the  agent  had  authority  to  con* 
tract. 

RATinoATioK  OF  Aovtrfa  Acts  as  Binding  PaiKOirALt  See  JlieJIiaJ^tm 
T.  McMahan,  63  Am.  Dec.  481,  and  cases  in  the  note  thereto;  see  also  t]» 
principal  case  cited  in  Mundorff  v.  fPidbersAom,  53  Pa.  St.  89,  on  the  general 
proposition  that  one  adopting  the  contract  made  without  his  authority  ia- 
bound  thereby. 

JlTDOMENT  NOT   RXYXBSSD   FOB    EBBOB    UNLESS    EbBOB    AWIBMATIVBLT 

Shown:  DonneU  t.  Joneat  52  Am.  Dec.  194;  BoUea  v.  Beach^  53  Id.  263; 
Chodman  v.  Ouy,  Id.  589;  Jamea  v.  FuUrod,  55  Id.  743;  Thanupwn  v.  Mannw, 
56  Id.  318»  and  notes  to  these  cases.  In  PraU  v.  Page,  82  Vt.  19-21,  it  was 
held  ihaX  the  supreme  court  would  not,  for  the  purpose  of  sustaining  the 
judgment  of  the  county  court  upon  on  auditor's  report^  presume  that  the  court 
found  any  facts  besides  those  reported,  except  such  as  were  fairly  to  be  in- 
ferred from  them,  and  the  principal  case  was  questioned  in  so  far  as  it  devt* 
ftted  from  this  principle. 
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pS  Ymfoirr,  154.] 

lixBi  Pabzkxbship  Rblation  will  not  Axtthobizb  Onb  Pabtnbb  to  Ez» 
oon  Instbumbnt  undkb  Seal,  whereby  a  new  and  original  obligatioo  Is 
created,  which  will  be  binding  on  the  firm. 

ImTBUlOENT  ExBCCTXD  0NDEB  SeaL  BT  OnB  PaBTNBB,  CbXATINO  NxW  ObLI- 

OATION.  MAT  UK  RxNDEBED  Oblioatobt  by  a  previous  parol  authority,  or 
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by  a  sabeeqaent  parol  ratifioation,  and  in  eitner  caae  the  imtniment  will 
become  the  deed  of  the  firm;  and  maoh  slighter  acts  will  produce  thaft 
effect  where  the  subject-matter  of  the  agreement  is  within  the  partner- 
ship dealings,  than  where  it  has  no  connection  therewith  and  from  which 
the  firm  derives  no  benefit. 

Pabol  Bvidbncb  is  Admissiblb  to  Pbovb  Ssalkd  Inbtbumsht  Cbbatzno 
New  Obuqation  in  Deed  ov  OoPABTmsBs,  which  deed  became  such  hj 
the  signature  of  one  partner  in  the  name  of  the  firm,  by  showing  a  pra- 
yious  authority  for  that  purpose  resting  in  parol,  or  that  the  partners 
were  present  at  the  time,  or  subsequently  ratified  the  same  either  ez« 
pressly  or  impliedly,  and  this  implication  may  be  drawn  from  the  oondnot 
of  the  partners  or  the  course  of  dealing  by  the  firm. 

Odooiistanoeb,  if  Tending  to  Show  Piavious  Authoxutt  ob  Subsb* 
QUBNT  Ratification  by  Copabtnebs  of  Pabtnbb's  Act  in  executing 
an  instrament  under  seal  in  the  name  of  the  firm,  should  be  submitted  to 
the  jury. 

CoTENAJTF  against  W.  Eggleston,  B.  Barker,  H.  Y.  B.  Barker, 
and  S.  B.  Haigbt,  on  an  agreement,  signed  and  sealed  May  26, 
1846,  in  the  name  of  Eggleston,  Barker  A  Co.,  by  B.  Barker. 
The  defendants  pleaded  non  est  factum,  and  the  plaintiffs,  to 
prove  the  exeoution  of  the  instrament,  introduced  as  a  witness 
one  Palmer,  who  had  been  the  defendant's  clerk  and  cashier  at 
their  office  at  Montpelier,  and  from  whose  testimony  it  appeared 
that  the  defendants  were  partners,  doing  business  under  the 
name  of  Eggleston,  Barker  &  Go. ;  that  the  defendants  had  con- 
tracted with  one  Belknap  to  construct  the  Vermont  Central 
railroad  from  the  mouth  of  Dog  river  to  lake  Champlain;  that 
on  May  25,  1846,  the  Barkers,  Haight,  and  the  witness  went  to 
Burlington  for  the  purpose  of  subletting  sections  1  and  2  of 
the  road  to  the  plaintiffs,  and  that  after  negotiating,  the  parties 
on  the  following  day  agreed  upon  the  terms  of  the  contract; 
that  B.  Barker  executed  the  instnunent  in  question  in  the  firm 
name,  H.  Y.  B.  Barker  and  Haight  being  about  the  house  at  the 
time;  that  H.  Y.  B.  Barker  and  Haight  never  had  much  to  do 
about  the  office;  that  Eggleston  resided  in  New  York,  and  was 
not  in  Yermont  previous  to  July,  1846,  when  in  consequence  of 
some  difficulties  in  the  firm  affairs  he  was  sent  for  and  examined 
the  books  and  papers  of  the  firm,  among  which  was  a  duplicate 
of  the  instrument  in  question;  that  after  this  examination  the 
partners  and  witness  went  to  Burlington,  on  the  line  of  the  road, 
where  the  plaintiffs  were  at  work;  and  that  witness  made  out  a 
statement  of  the  firm  affairs,  and  sent  one  of  them  by  mail  to 
Eggleston  shortly  after  his  return  to  Albany.  It  being  insisted 
on  behalf  of  the  defendants  that  there  was  no  legal  evidence  to 
prove  that  the  instrument  was  their  joint  deed,  the  preaiding 
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judge  so  decided,  and  the  jury  were  directed  to  xetorn  a  verdiok 
accordingly.    Exceptions  by  the  plaintiffs. 

Underwood  and  Hard,  and  W.  W.  Pedc,  for  the  plaintiffs. 
Phelps  and  OhiUenden,  for  the  defendants. 

By  Court,  Ishax,  J.  This  action  is  in  coyenant.  The  ques* 
tions  in  the  case  arise  under  the  plea  of  non  €8  factum,  which 
puts  in  issue  the  execution  of  the  instrument  on  which  the  ac- 
tion is  brought.  The  agreement  was  signed  and  sealed  in  the 
name  of  Eggleston,  Barker  &  Go.,  by  B.  Barker,  one  of  the  firm. 
It  is  insisted  that  he  had  no  authority  as  a  partner  to  execute 
the  instrument  in  that  manner;  that  it  is  not  binding  on  those 
parties  who  were  absent  at  the  time,  and  who  had  not  preyiously 
assented  to  its  execution;  and  that  no  testimony  was  introduced 
tending  to  show  a  subsequent  ratification  of  its  execution  by  the 
absent  members  of  the  firm  8u£5cient  to  render  it  their  deed. 

We  learn  from  the  case  that  the  defendants  were  the  persons 
composing  the  firm  of  XSggleston,  Barker  &  Oo.,  and  that  in  the 
fall  of  1845  they  contracted  with  Mr.  Belknap  to  construct  the 
Vermont  Central  railroad  from  the  mouth  of  Dog  river  to  lake 
Champlain.  The  first  and  second  sections  of  the  road  were 
afterwards  sublet  by  the  defendants  to  the  plaintiffs  for  con- 
fltruction.  It  is  obvious,  therefore,  that  the  subject-matter  of 
this  agreement,  on  the  part  of  the  defendants,  was  within  the 
scope  of  their  partnership  business,  and  that  this  agreement  was 
made  to  carry  into  effect  the  object  for  which  their  relation  as 
partners  was  f ormed,  and  to  insure  to  that  extent  the  perform- 
ance of  that  contract,  which  they  were  under  obligations  with 
Mr.  Belknap  to  execute.  It  is  unquestionably  necessary  for  the 
plaintiffs  to  show  those  facts  which  will  render  this  instrument 
the  deed  of  all  the  defendants;  otherwise  this  joint  action  of 
covenant  can  not  be  sustained* 

At  common  law,  one  partner  could  not  charge  the  firm,  by 
deed,  with  a  debt  or  other  obligation,  even  in  commercial  deal- 
ings, without  a  prior  authority,  under  seal,  for  that  purpose. 
Neither  could  such  an  instrument  be  subsequently  ratified,  so  as 
to  make  it  the  deed  of  the  company,  except  by  an  instrument 
under  seal:  Harrison  v.  Jackson,  7  T.  B.  207;  SteiglUs  v.  Egging 
ton.  Holt  N.  P.  141;  Smith's  Mer.  Law,  75;  1  Am.  Lead.  Cas. 
446,  note.  The  reason  of  this  rule  is  founded  on  principles  of 
English  law,  which  do  not  exist  in  this  state:  that  such  a  power 
would  enable  one  partner  to  give  a  favorite  creditor  a  lien  en 
ihe  real  estate  of  the  partners,  and  consequently  a  preference 
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over  the  simple  contract  creditors  of  the  firm.  Though  this 
reason  for  that  rule  does  not  exist  in  this  state,  the  general 
principle  has  been  and  is  recognized  and  sustained. 

The  strictness  of  this  rule,  however,  has  been  greatly  relaxed  to 
suit  the  exigencies  of  partnerships  and  commercial  associations, 
and  by  later  authorities  in  England  and  in  this  country,  instru* 
ments  under  seal  may  be  executed  for  many  purposes  by  one 
partner  which  will  be  binding  on  the  firm.  Thus  one  partner 
may  release  under  seal  an  obligation  or  debt  due  the  firm:  Mo* 
Bride  v.  Hagan,  1  Wend.  326;  Morse  v.  Bdlows,  7  N.  H.  560 
[28  Am.  Dec.  372];  or  execute  a  power  of  attorney  under  seal  to 
another  for  that  purpose:  Welh  v.  Evans ^  20  Wend.  251;  Evans 
T.  WeUs,  22  Id.  325.  It  has  been  held  "  that  when  a  seal  is  not 
essential  to  the  nature  of  the  contract,  and  will  not  change  or 
vary  the  liability,  the  addition  of  a  seal  will  not  vitiate  it;  and 
when  an  act  is  done  which  one  partner  may  do  without  deed,  it 
is  not  less  effectual  that  it  is  done  by  deed.''  On  this  subject, 
Justice  Stoiy  has  remarked,  "  that  in  cases  where  the  contract 
would  have  been  binding  if  made  without  a  deed,  there  does 
not  seem  to  be  any  solid  reason  why  the  act  when  done  should 
be  vitiated  by  being  under  the  signature  and  seal  of  the  firm:" 
Stoiy  on  Part.  sec.  122.  That  this  agreement  would  have 
been  obligatory  if  it  had  been  executed  as  a  simple  contract 
and  not  under  seal,  there  can  be  no  doubfc,  for  it  was  made  to 
advance  their  partnership  interests,  and  in  the  benefits  derived 
from  it  they  have  participated. 

We  think,  however,  that  principle  does  not  apply  to  a  case  of 
this  character.  The  doctrine  seems  to  be  established  that  an 
instrument  executed  in  that  manner;  in  the  absence  of  other 
partners,  will  be  binding  on  the  firm  only  in  transactions  that 
transfer  an  interest.  Thus  in  Milton  v.  Mosher,  7  Met.  244,  it 
was  held  that  a  mortgage  of  personal  property  need  not  be 
under  seal,  and  that  a  mortgage  of  that  character  is  not  vitiated 
by  one  partner  affixing  a  seal  to  the  instrument.  The  same 
principle  is  sustained  in  Ihpley  v.  Buiierjield,  1  Met.  515  [35  Am. 
Dec.  374];  Lucas  v.  Bank  of  Darien,  2  Stew.  280;  1  Am.  Lead. 
Cas.  447,  and  cases  cited.  The  rule,  however,  is  of  long  standing 
and  fully  sustained  by  the  authorities,  that  a  mere  partnership 
relation  will  not  authorize  one  partner  to  execute  an  instrument 
under  seal  whereby  a  new  and  original  obligation  is  created 
which  will  be  binding  on  the  company  as  a  specialty  debt,  or 
which  can  be  enforced  by  the  action  of  covenant.  If  the  case, 
therefore,  is  made  to  rest  on  the  circumstances  which  took  place 
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at  the  time  the  instrument  was  signed  by  B.  Barker,  we  do  not 
see  how  it  can  be  sustained  as  the  deed  of  all  the  defendants. 
We  have  no  doubt,  however,  that  an  instrument  of  this  character, 
executed  in  this  manner,  may  be  rendered  obligatory  bja  previ- 
ous parol  authority  or  by  a  subsquent  parol  ratification;  and 
in  either  event,  the  instrument  will  become  the  deed  of  the 
company;  and  that  much  slighter  acts  will  produce  that  effect 
where  the  subject-matter  of  the  agreement  is  within  their  part- 
nership dealings  than  it  will  where  it  has  no  connection  with 
the  business  of  the  firm,  and  from  which  they  are  to  derive  no 
benefit. 

In  the  case  of  BaU  v.  DunOerviUe,  4  T.  B.  813,  it  was  held 
that  if  the  partners  were  all  present  when  one  of  their  number 
signed  the  instrument  in  the  partnership  name  and  affixed 
thereto  a  seal,  it  became  the  deed  of  all.  The  authority  for  the 
execution  of  that  deed  was  not  under  seal,  but  rested  in  parol; 
that  is,  parol  testimony  was  admited  to  prove  the  presence  of 
the  partners  at  the  time  of  its  execution,  and  that  circumstance 
was  treated,  not  only  as  an  adoption  of  the  signature,  but  ot 
the  seal,  so  as  to  render  it  the  deed  of  the  firm,  upon  which 
covenant  was  sustained.  If  parol  testimony  is  admissible  to 
prove  an  authority  from  that  source,  it  is  equally  so  to  prove 
other  circumstances  showing  their  assent  to  such  on  execution 
of  the  instrument.  The  actual  presence  of  all  the  partners  may 
perhaps  afford  more  satisfactory  evidence  of  their  assent  than 
other  circumstances  which  may  exist;  but  that  affects  simply  the 
credibility  of  the  testimony,  not  its  competency.  If  parol  tes- 
timony is  admissible  in  one  case,  it  is  in  the  other.  If  a  power 
of  attorney  under  seal  can  be  dispensed  with  in  one  instance,  it 
may  in  the  other  also.  This  view  of  the  subject  is  taken  by 
Wilde,  J.,  in  Cady  v.  Shepherd,  11  Pick.  405  [22  Am.  Dec.  379], 
in  which  he  remarks  **  that  in  the  case  of  BaU  v.  DunsierviUe, 
importance  was  attached  to  the  circumstance  that  both  partners 
were  present  when  the  deed  was  executed;  and  it  may  be  im- 
portant, as  being  the  most  satisfactory  proof  of  the  assent  of  the 
non-subscribing  partner;  but  in  no  other  respect  does  it  appear 
to  be  material." 

If  a  previous  authority  resting  in  parol  will  render  the  in- 
strument binding  on  the  firm  as  a  deed,  it  follows  that  a  sub- 
sequent ratification  of  the  instrument  may  be  proved  by  circum- 
stances resting  in  parol;  for  no  greater  authority  is  requisite  to 
ratify  an  instrument  than  is  required  to  execute  it.  The  power 
that  can  create  can  legally  ratify  it.    This  conclusion  has  been 
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drawn  and  sustained  wherever  the  case  of  Ball  v.  DunsiervUle^ 
Bupra,  has  been  recognized  and  adopted,  partioalarly  bj  the  courts 
in  this  country.  Ohancellor  Kent  has  reviewed  the  cases  on  this 
subject  both  in  England  and  this  country,  and  he  observes 
'*  that  an  absent  partner  may  be  bound  by  a  deed  executed  on 
behalf  of  the  firm  by  his  copartner,  provided  there  be  either  a 
previous  parol  authority,  or  a  subsequent  parol  adoption  of  the 
act;  and  that  such  ratification  amounts  in  judgment  of  law  to  an 
execution  of  the  deed  by  all  the  partners,  though  executed  by 
one  only:"  3  Kent's  Com.  51.  The  ratification  does  not  make 
a  verbal  or  simple  contract  merely,  for  it  is  an  adoption  by  the 
party  of  the  signature  and  seal  affixed  to  the  name  of  the  firm. 

In  Oollyer's  treatise  on  partnerships,  sec.  467,  it  is  said  "that 
the  American  cases  have  gone  further  than  those  of  England  in 
relaxing  the  former  strictness  of  the  law,  and  that  it  is  well  set- 
tled in  the  United  States  that  an  absent  partner  may  be  bound 
by  a  deed  executed  on  behalf  of  a  firm  by  his  copartner,  pro- 
vided there  be  either  a  parol  authority  or  a  subsequent  parol 
adoption  of  the  act."  The  rule  is  also  sustained  in  1  Am.  Lead. 
Cas.  446,  in  which  it  is  remarked  *'  that  it  is  settled,  after  a 
thorough  investigation  of  the  cases,  that  a  partner  may  bind  his 
copartner  by  an  agpreement  under  seal  in  the  name  of  the  firm, 
provided  the  copartner  assents  to  the  contract  previously  to  ita 
execution,  or  afterwards  ratifies  and  adopts  it;  and  this  assent 
or  adoption  may  be  by  parol,  and  need  not  be  express  and 
special,  but  may  be  implied  from  the  conduct  of  the  other  part* 
ner,  or  the  course  of  dealing  by  the  firm:"  Swan  v.  Siedman,  4 
Met.  548;  Bond  v.  AUkin,  6  Watts  &  S.  165  [40  Am.  Dec.  550]; 
Pike  V.  Bacon,  21  Me.  280  [38  Am.  Dec.  259];  Darst  v.  Rolh,  4 
Wash.  471;  Anderson  v.  Ibmphins,  1  Brock.  462,  by  Marshall, 
C.  J.  We  are  satisfied  that  parol  evidence  is  admissible  to  prove 
that  this  instrument  is  the  deed  of  the  defendants,  and  became 
such  by  the  signature  of  one  partner  in  the  name  of  the  firm,  by 
showing  a  previous  authority  for  that  purpose  resting  in  parol, 
or  that  they  were  present  at  the  time  or  subsequently  ratified 
the  same,  either  expressly  or  impliedly,  and  that  this  implication 
may  be  drawn  from  the  conduct  of  the  partners  or  the  course  of 
dealing  by  the  firm. 

The  court  directed  a  verdict  for  the  defendants,  thereby  treat* 
ing  the  evidence  introduced  as  having  no  tendency  to  show  a 
subsequent  ratification  of  the  instrument,  and  as  being  incompe- 
tent to  be  taken  into  consideration  by  the  jury.  In  relation  to 
H.  Y.  B.  Barker  and  Mr.  Haight,  both  of  whom,  it  appears  from 
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the  case,  were  about  the  house  afc  the  time  the  instrument  was 
executed,  and  who  came  there  for  that  purpose,  there  can  be  no 
doubt  that  those  circumstances  should  go  to  the  jury  as  evidence 
of  their  assent  to  its  execution;  as  to  them,  the  case  in  its  facta 
seems  to  fall  within  that  of  Bali  y.  DunaierviUe,  mpra. 

In  relation  to  Mr.  Eggleston,  the  remaining  partner,  more 
difficulty  exists.  It  does  not  appear  that  he  had  ever  been  in 
that  vioinitj  previous  to  July,  1846,  about  two  months  after 
this  instrument  was  executed.  In  consequence  of  some  diffi- 
culties in  the  a£BEdrs  of  the  company,  he  was  sent  for,  and  came 
io  the  office  of  the  company  at  Montpelier  on  that  account. 
On  that  occasion,  he  was  led  to  the  examination  of  the  afhirs 
of  the  company,  its  liabilities  and  resources;  to  the  examination 
of  the  money  which  was  received  from  Mr.  Belknap  under  their 
contract,  and  to  its  expenditure  by  them  in  the  construction  of 
the  road.  As  these  plaintiffs  were  then  employed  in  construct- 
ing their  part  of  the  road,  and  naturally  would  be  entitled  to  the 
amount  due  them  on  the  monthly  estimates,  it  is  not  unreason- 
able to  conclude  that  Mr.  Eggleston,  in  seeing  to  the  expendi- 
tures of  the  company,  became  informed  of  the  contract  made 
with  the  plaintiffs  for  the  construction  of  those  sections  of  the 
road.  The  duplioate  of  this  instrument  was  among  the  papers 
in  the  office.  After  that  examination  they  went  to  Burlington, 
on  the  line  of  the  road,  and  on  the  sections  where  the  plaintiffs 
were  at  work.  A  statement  of  the  a&irs  of  the  company  was 
sent  to  him  by  mail,  soon  after  his  return  to  Albany,  and  the 
legal  presumption  is  that  it  was  received.  It  is  true  that  all 
this  may  exist,  and  he  not  know  that  this  contract  was  executed 
by  deed;  yet  they  are  vexy  consistent  with  his  examination  of 
that  agreement,  and  his  knowledge  of  its  provisions.  The  ques- 
tion now  is,  not  whether  the  testimony  is  sufficient,  but  whether 
those  circumstances  have  a  tendency  to  show  such  knowledge, 
and  that  no  objections  were  made  to  its  execution  in  that  form. 
Of  this  the  jury  are  to  judge  and  draw  their  own  conclusions. 
If  those  circumstances  have  such  a  tendency,  they  should  not 
have  been  taken  from  the  consideration  of  the  jury.  We  think 
the  plaintiffs  were  entitled  to  have  that  testimony  submitted  to 
the  jury,  as  having  a  legal  tendency,  in  proof  of  the  issue  formed 
in  the  case. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
case  remanded. 
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COTED  WRHOUT  AuTHOBiTT:  Oerord  V.  Baa&e^  1  Am.  Dea  226;  Wttthmi  v. 
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Hodgton,  3  Id.  563;  Skhmer  ▼.  Dayton,  10  Id.  286;  TrimbU  ▼.  Co(mi,  12  Id. 
411;  Bobkuon  y.  Crowder,  17  Id.  762;  ffari  ▼.  WUhers,  21  Id.  382;  Van  Deuam 
T.  Blum,  29  Id.  682;  McNaughten  y,  PaHridge,  38  Id.  731;  Doe  v.  TV^iper^  43 
Id.  483;  WorraU  ▼.  ifunfi,  65  Id.  330,  336;  bat  he  may  in  eertain  cases:  /Her- 
•on  y.  Hooker,  3  Id.  467;  Straffin  v.  Newell,  4  Id.  705;  Buchanan  ▼.  Ourry,  10 
Id.  200;  iforw  ▼.  BeUmoe,  28  Id.  372;  Deckard  y.  Com,  30  Id.  287;  Tapl^  y. 
BuUerfield,  35  Id.  SIA;  Pricey.  Alexander,  52  Id.  526,  The  principal  case  is  cited 
iu  Walah  v.  Lenmm,  96  HI.  34,  fcr  Scholfield,  J.,  dissenting,  to  the  point  that 
where  one  of  two  partners  executed  an  instmment  for  the  payment  of  money, 
under  seal,  in  the  name  of  the  firm,  no  action  could  be  maintained  on  the  in- 
strument against  the  other  partner. 

Pabtneb  mat  Bind  Copabtnebs  bt  Inbtbuicent  undsb  Bbai^  it  Lat- 
TEB  Assents  to  Instrument  before  execution  or  ratifies  it  afterwards;  and 
this  assent  or  ratification  may  be  by  parol:  see  Skinner  y.  Dayton,  10  Am.  Dea 
286;  Cody  y.  Shepherd,  22  Id.  379;  Fichihom  y.  Boyer,  30  Id.  300;  Tapley  v. 
BuUerJidd,  35  Id.  374;  Pike  y.  Bacon,  38  Id.  259;  Bond  v.  AUkm,  40  Id.  550; 
Price  y.  Alexander,  52  Id.  528;  WorraU  y.  Munn,  55  Id.  330, 336;  but  see /Torf 
y.  IVUhere,  21  Id.  382;  TurbeviUe  y.  Byan,  34  Id.  622.  The  principal  case 
is  cited  to  this  point  in  Peine  v.  Weber,  47  IlL  45;  and  in  Mclnlyre  y.  Park^ 
11  Qray,  106;  it  is  cited  to  the  general  propodtioa  that  a  sealed  instm- 
ment  exeoated  for  ADOth«r  without  preyioiui  authority  may  be  ratified  by 
'paioL 
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Galt's  Executob  v.  Swain. 

19  OaAXTAV*  098.1 

flosKaoRiQir  lOB  BuiLDnra  Chubch  maj  be  conditional,  like  aaoj  &  bei 

promiae  or  offer.    If  puiicalar  terms  are  preeeribed,  they  mnit  be  oom- 

plied  with  before  the  sabeoriptioii  ia  binding. 
fivBtCBipnoir  TO  bi  BnrDDro  must  u  Aooxdxd  io,  as  any  other  promiae  or 

offer,  and  the  party  appriaed  within  a  reaaonaUe  time  that  hia  offsr  ia 

accepted. 
SmnoBiRiov  RiQuntis  ComiDBBAnov  io  SurroBT  It,  either  of  proAt  to 

the  party  promiiing  or  of  loaa  to  the  other  party. 
Fastt  Making  SiTBaoBipnoir  n  Bouitd  Thsbxbt  if  the  terma  are  oompUed 

with,  and  money  and  labor  ia  expended  on  the  faith  of  it. 

Apnuii  from  the  Biohmond  chanoexy  oonrt.  Levi  Swain,  the 
plaintiff,  alleged  that  he  had  been  employed  as  carpenter  by  a 
nnmber  of  parties  who  had  subscribed  for  building  a  church. 
The  defendants  were  among  the  number;  they  refused  to  pay, 
and  plaintiff  brought  this  action.  He  obtained  judgment,  and 
defendants  appealed. 

Ehodes^  for  the  appellants. 

Macfarhmd^  for  the  appeUee. 

By  Court,  Saxublb,  J.  The  case  between  the  parties  before 
ihe  oonrt  on  this  appeal  is  this:  The  appellee  by  suit  in  chan- 
cery in  the  court  below  sought  to  recover  of  the  appellants 
respectiyely  seyeral  sums  of  money  alleged  to  have  been  sub- 
scribed for  the  purpose  of  building  a  church.  It  is  alleged  in 
the  bill  that  a  number  of  individuals,  including  the  appellants 
Scott  and  Nicholas,  and  the  testator  of  the  appellant  Gait,  asso- 
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elated  themselyea  together,  and  agreed  to  subscribe  certain  sums 
of  money,  which  were  placed  on  a  list  opposite  their  respective 
names,  for  the  purpose  of  building  a  church.  It  is  not  alleged, 
however,  that  the  subscriptibns  or  promises  were  made  to  Swain; 
nor  is  it  alleged  to  whom  or  at  what  time  they  were  made.  The 
bill  states  that  complainant  was  informed  (without  asserting  the 
fact)  that  the  persons  associated  selected  certain  individuals  to 
make  the  necessary  contracts,  and  to  do  what  was  requisite  for 
the  building  of  the  church.  It  charges  that  a  lot  of  ground  was 
purchased  for  the  site  of  the  building,  and  that  certain  individ- 
uals named  in  the  bill,  on  behalf  of  themselves  and  other  sub- 
scribers to  the  scheme,  entered  into  a  contract  with  complainant 
for  the  carpenters'  work  and  materials  necessary  to  complete  the 
church;  which  contract,  after  being  partly  performed  by  com- 
plainant, he  was  compelled  to  abandon  by  the  default  of  the 
parties  contracted  with.  It  further  alleges  that  another  contract 
was  afterwards  made  by  complainant  with  another  individual, 
acting  for  himself  and  others,  for  finishing  the  work  at  a  certain 
price;  that  the  work  was  finished,  but  the  price  not  paid. 

The  defendants  in  their  answers  put  the  plaintiff  on  proof  of 
the  case,  as  alleged  in  the  bill.  The  plaintiff  offered  no  proof 
whatever.  The  case  must  be  decided  upon  the  admissions  in 
the  answers.  The  defendants  admit  that  they  did  subscribe 
certain  amounts  to  be  expended  in  the  erection  of  the  church; 
that  these  subscriptions  were  not  made  to  complainant  Swain, 
but  to  others;  that  certain  terms  or  conditions  attended  the 
subscriptions;  that  these  terms  were  never  complied  with;  that 
the  offers  contained  in  the  subscriptions  were  not  accepted 
within  a  reasonable  time,  and  if  accepted  at  all,  it  was  without 
the  knowledge  of  the  defendants;  that  any  contract  which 
may  have  been  made  with  complainant  was  without  their  au- 
thority, and  they  deny  that  it  binds  them. 

On  the  facts  stated  in  the  answers,  it  must  be  held  that  a  sub- 
scription, like  any  other  promise  or  offer,  may  be  conditional. 
If  particular  terms  are  prescribed,  thesd  terms  in  themselves  are 
conditions  which  must  be  complied  with  before  the  subscription 
is  binding.  To  make  such  subscription  binding,  it  must  be  ac- 
ceded to,  as  any  other  promise  or  offer,  and  the  party  apprised 
that  his  offer  is  accepted;  and  this  must  be  done  in  a  reasonable 
time.  A  subscription,  like  any  other  promise  or  offer,  requires 
a  consideration  to  support  it,  either  of  profit  to  the  party  prom- 
ising or  of  loss  to  the  other  party.  If  a  subscription  be  ac- 
ceded to  on  the  terms  in  which  it  is  made,  and  labor  or  money 
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is  expended* on  the  faith  thereof,  the  party  making  the  subscrip- 
tion is  bound  thereby:  Story  on  Contracts,  sec  453.  For  these 
reasons,  I  am  of  opinion  to  reverse  the  decree  and  dismiss  the 
bill  as  to  the  appellants.  It  would  be  improper  to  express  any 
opinion  on  the  questions  between  complainant  and  other  defend- 
ants not  parties  to  the  appeal. 

Allen  and  Lbe,  JJ.,  concurred  in  the  opinion  of  SAMUSLSy  J. 

MoNOUBBy  J.,  dissented. 

Dakiel,  J.,  absent. 

Decree  rerersed. 

AcnoNS  UPON  SoxsoBimoKS.— ThiA  labjeet  will  be  found  nthMr  fully 
treated  in  tha  following  cmob  in  this  Miiet  and  the  notes  appended  to  the 
same:  Maehku  Hotel  Co.  r.  Coyle^  58  Am.  Deo.  712;  Chatnben  t.  Oalhomn^ 
65  Id.  683;  Fndamd  t.  MiXMkmghf  48  Id.  685;  ffijuyord  B.  B.  a».T.  Oroti- 
i0e^  40  Id.  354. 


BoTOE's  AdMINISTBATOB  v.  SMTTl 

[9  OmAZCAV,  fDAi] 

Pabtial  InaAHirr  vrov  Subjxct  zh  Kg  Wub  ComnonD  wish  OoineaAOf 
wiU  not  invalidale  it. 

Appeal  from  the  superior  court  of  ohanoexy  of  Henxioo  county. 
Tlie  facts  are  stated  in  the  opinion. 

Lyons,  for  the  appellants. 

OraUan,  for  the  appellee. 

By  Court,  Saxuxls,  J.  The  eyidence  not  excepted  to  shows 
with  sufScient  clearness  that  previous  to  the  first  of  January, 
1836,  John  Boyce  was  indebted  by  bond  to  Bobert  I.  Smith,  in 
the  amount  mentioned  in  the  bond  and  deed  of  trust  of  that 
date.  Question,  however,  is  made  by  the  appellants  whether 
John  Boyce  was  of  sufficiently  sound  mind  at  that  time  to  exe- 
cute the  bond  and  deed.  The  evidence  clearly  proves  that  the 
grantor  at  that  time  and  before  was  laboring  under  monomania, 
but  upon  a  subject  in*  no  wise  connected  with  aflEairs  of  this  na- 
ture; that  he  was  competent  to  transact  other  business,  and  was 
engaged  therein;  that  general  mania  did  not  supervene  until 
some  time  after.  Partial  insanity  of  this  nature  and  degree 
could  not  invalidate  the  bond  and  deed:  Shelf ord  on  Lunacy ^ 
S60.  If  the  evidence  had  established  the  incompetency  alleged, 
the  appellee  would  have  been  remitted  to  his  rights  and  reme* 
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dies  on  the  bond  previously  existing  by  yirtue  ol  the  act  oi 
March  17,  1842,  Sess.  Acts,  c.  98.  The  appeRants  here  are 
not  materially  concerned  in  the  question  whether  the  property 
ahall  be  held  liable  under  the  deed  of  trust  or  under  tiie  bond 
«nd  the  statute.  When  the  original  bill  was  filed,  the  complain- 
ant's demand  for  more  than  the  interest  then  due  might  possi- 
bly have  been  resisted  on  the  principles  of  the  case  of  Mayo  t. 
Judahy  6  Munf .  496.  At  the  time  of  the  decree,  however,  the 
principal  and  interest  had  all  become  payable,  and  were  prop- 
erly decreed  to  the  appellee.  The  decree  omits  to  allow  a  credit 
for  seven  dollars  and  twenty-two  cents,  admitted  in  the  bill  to 
liave  been  paid  February  1, 1836;  correcting  the  decree  in  this 
particular,  I  am  of  opinion  to  afibm  it  in  all  other  respects, 
with  costs  to  the  appellee. 
The  other  judges  concurred  in  the  opinion  of  Samdsls,  J. 

Lbs,  J.,  absent. 

Imsanb  Pib80N8»  Lzahxutt  ow,  upoir  CoNTRAora:  See  Ridkurdmrnr.  Sinmgt 
10  Am.  Dec.  430^  and  the  note  to  the  aame,  oiting  the  prior  caaes  appearing 
iathiaaeriea. 

Ths  FBorciFAL  GASB  WAS  fOixowxD  in  MoHtt  V.  suit  15  Qratt  422. 
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Wbvui  Bkyeral  Cousvts  ABM  Laid  or  lynzcTMunv  one  for  laroeoy  of 

tain  gooda^  othera  for  reoeiying  the  same  knowing^  them  to  baye  been 
atolen,  and  othen  for  aiding  a  person  to  conceal  the  aame,  heU  that  the 
proseontion  need  not  elect  on  which  connt  the  priaoner  ahaU  be  proceeded 
against. 

JuBOB  Must  bb  Fbbbboldbb,  in  Virginia,  in  order  to  aerve  as  anoh  in  a  case 
of  felony. 

>OBJBcnoN  TO  JuBOB  BT  PBisoinBB,  which  ia  improperly  ovemled,  is  not 
cored  by  the  Jaror'a  name  being  stmck  off  the  panel  by  the  priaoner,  or 
his  not  being  drawn  aa  one  of  the  jory  to  try  him. 

Appeal  from  the  oirooit  ooort  of  Oumberland*  The  facts  aie 
-stated  in  the  opinion. 

Lrving  and  JohnBon,  for  the  appellant. 
OraUan^  for  the  oommonwealth. 

By  Court,  Mohoubi,  J.  This  is  a  writ  of  error  to  a  judg- 
ment of  the  cirouit  ooort  of  Cumberland,  rendered  in  April  last* 
•convicting  the  prisoner,  William  H.  Dowdy,  of  grand  larceny. 
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and  sentencing  him  to  imprisonment  in  the  penitentiaiy  for  one 
year.  The  indioiment  contains  ten  counts,  in  each  of  which 
the  subject  of  the  larceny  is  stated  to  be  "  eleyen  hundred  and 
forty  pounds  of  tobacco,  of  the  Talue  of  one  hundred  dol- 
lars," but  each  of  which  is  different  from  the  others  in  some 
incidental  circumstance.  The  first  is  a  common  count  for  lar- 
ceny, stating  the  owner  of  the  property  to  be  a  person  to  the 
jurors  unknown.  The  next  six  are  for  receiying  stolen  tobacco, 
knowing  it  to  have  been  stolen.  And  the  last  three  are  for  aid- 
ing John  Bailey,  a  free  man  of  color,  in  concealing  stolen  tobacco, 
knowing  it  to  have  been  stolen.  In  all  of  the  last  nine,  the 
property  it  stated  to  have  been  stolen  by  a  person  to  the  jurors 
unknown.  In  three  of  them  it  is  stated  as  the  property  of  Na- 
thaniel M.  Osborne,  in  the  other  three  as  the  property  of  George 
McGlasson,  and  in  the  other  three  as  the  property  of  a  person 
to  the  jurors  unknown.  In  three  of  the  six  counts  for  receiving, 
the  property  is  stated  to  have  been  received  of  John  Bailey,  a 
free  man  of  color;  and  in  the  other  three,  of  a  person  to  the 
jurors  unknown.  Ail  of  the  counts  except  the  first  are  upon 
the  nineteenth  section,  chapter  192,  p.  729,  of  the  code, 
which  is  in  these  words:  "  If  any  free  person  buy  or  receive 
from  another  person,  or  aid  in  concealing,  any  stolen  goods  or 
other  things,  knowing  the  same  to  have  been  stolen,  he  shall  be 
deemed  guilty  of  larceny  thereof,  and  maybe  proceeded  against, 
although  the  principal  offender  be  not  convicted."  On  the 
arraignment  of  the  prisoner,  and  when  the  indictment  was  read 
to  him,  and  before  he  had  pleaded  thereto,  he  moved  the  court 
to  quash  each  count  of  the  indictment;  which  motion  the  court 
overruled.  He  then  moved  the  court  to  quash  the  whole  in- 
dictment; which  motion  the  court  also  overruled.  And  to  the 
opinions  of  the  court  overruling  said  motions,  the  prisoner  sev- 
erally excepted.  He  then  demurred  generally  to  the  indict- 
ment, and  each  count  thereof;  but  the  court  overruled  the 
demurrer,  and  he  then  pleaded  not  guilty.  The  prisoner  was 
tried  and  found  guilty;  and  exceptions  were  taken  to  sundry 
opinions  given  by  the  court  on  the  trial;  but  as  the  verdict  was 
ret  aside  and  a  new  trial  granted,  it  is  unnecessary  to  take  any 
notice  of  these  exceptions. 

On  the  second  trial  of  the  cause,  four  bills  of  exceptions  to 
opinions  of  the  court  given  on  the  said  trial  were  made  part  of 
the  record.  The  first  states  that  on  the  trial  of  the  case,  before 
the  jury  were  sworn,  and  before  they  were  charged,  the  prisoner 
moved  the  court  to  compel  the  attorney  for  the  commonwealth 


316  Dowdy  v.  Commonwealth.  [Virginia, 

to  elect  under  which  count  or  counts  of  the  indictment  he  would 
prosecute  the  prisoner;  but  the  court  overruled  the  motion,  and 
permitted  the  said  attorney  to  prosecute  under  the  whole  indicS 
ment.  The  second  is  in  regard  to  a  motion  of  the  prisoner  to 
strike  the  name  of  John  M.  Hammontree  from  the  panel  of 
twenty-four  jurors;  which  was  overruled  by  the  court,  but  which 
it  is  unnecessary  to  notice  any  further.  The  third  states  that 
after  the  persons  summoned  under  the  first  venire  faciaa  had 
been  examined,  the  court  failing  to  makeup  the  panel  of  twenty- 
four  out  of  the  persons  so  summoned,  directed  the  sheriff  to  caU 
the  by-standers;  among  whom  Robert  H.  Amos  was  called, 
sworn,  and  examined  by  the  court,  and  upon  such  examination 
stated  that  he  was  a  freeholder  in  a  county  adjoining  Oumber- 
land,  but  was  a  resident  though  not  a  freeholder  in  Oumber- 
land;  and  the  prisoner  excepted  to  the  said  Amos  because  he 
was  not  a  freeholder  in  the  county  of  Cumberland,  and  not 
qualified  according  to  law;  but  the  court  overruled  the  excep- 
tion, decided  that  he  was  a  juror  free  from  exception,  and  placed 
him  on  the  panel  of  twenty-four.  The  fourth  states  that  after 
the  persons  summoned  under  the  first  venire  facuia  had  been 
examined,  the  court,  failing  to  make  up  the  panel  of  twenty-four 
out  of  the  persons  so  summoned,  directed  a  second  venire  to 
summon  sixty  persons  from  the  body  of  the  county;  on  which 
second  venire  John  M.  Shepherd  was  summoned,  and  being 
sworn  and  examined  by  the  court,  he  stated  that  he  was  not  a 
freeholder;  and  the  prisoner  challenged  the  said  Shepherd  be- 
cause he  was  not  a  freeholder  and  qualified  as  a  juror  according 
to  law;  but  the  court  overruled  the  said  challenge,  decided  that 
he  was  a  juror  free  from  exception,  and  placed  him  on  the  said 
panel  of  twenty-four. 

The  prisoner  was  afterwards  tried  and  again  found  guilty; 
and  moved  the  court  for  a  new  trial,  because  the  verdict  was 
contrary  to  the  law  and  the  evidence.  But  the  court  overruled 
the  motion,  and  the  prisoner  excepted,  and  his  bill  of  exceptions 
was  made  a  part  of  the  record;  but  it  is  uneoessary  to  notice  it 
any  further.  I  think  there  is  no  error  in  the  several  opinions  of 
the  circuit  court  overruling  the  demurrer,  and  overruling  the 
motions  of  the  prisoner  to  quash  the  indictment  and  each  count 
thereof,  and  to  compel  the  attorney  for  the  commonwealth  to 
elect  under  which  count  or  counts  he  would  prosecute  the  pris- 
oner. The  law  on  this  subject  is  thus  laid  down  by  Buller,  J.« 
in  the  case,  cited  in  the  argument,  of  Toung  v.  King,  3  T.  B. 
106:  '*  In  misdemeanors,  the  case  in  Burrow  shows  that  it  is 
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no  objection  io  an  indictment  that  it  contains  seyeral  ohargeB. 
The  case  of  felonies  admits  of  a  different  consideration;  but 
even  in  sach  cases  it  is  no  objection  in  this  stage  of  the  prose* 
cution.  On  the  face  of  an  indictment  eyerj  count  imports  to  be 
for  a  different  offense,  and  is  charged  as  at  different  times;  and 
it  does  not  appear  on  the  record  whether  the  offenses  are  or  are 
not  distinct  But  if  it  appear  before  the  defendant  has  pleaded 
or  the  jury  are  charged  that  he  is  to  be  tried  for  separate  offenses^ 
it  has  been  the  practice  of  the  judges  to  quash  the  indictment, 
lest  it  should  confound  the  prisoner  in  his  defense  or  prejudice 
him  in  his  challenge  of  the  jury;  for  he  might  object  to  a  jury- 
man's trying  one  of  the  offenses,  though  he  might  have  no  rea- 
son to  do  so  in  the  other.  But  these  are  only  matters  of  pru- 
dence and  discretion.  If  the  judge  who  tries  the  prisoner  does 
not  discover  it  in  time,  I  think  he  may  put  the  prosecutor  to 
make  his  election  on  which  charge  he  will  proceed."  ''  But  if 
the  case  has  gone  to  the  length  of  a  verdict,  it  is  no  objection 
in  arrest  of  judgment.  If  it  were,  it  would  overturn  every  in- 
dictment which  contains  several  counts."  In  the  case  of  Kane 
T.  People^  in  the  court  of  errors  of  New  York,  8  Wend.  211,  the 
law  is  thus  stated  by  the  chancellor:  ' '  In  cases  of  felony,  where 
two  or  more  distinct  and  separate  offenses  are  contained  in  the 
same  indictment,  the  court,  in  its  discretion,  may  quash  the 
indictment  or  comx>el  the  prosecutor  to  elect  upon  which  charge 
he  will  proceed;  but  in  point  of  law,  it  is  no  objection  that  two 
or  more  offenses  of  the  same  nature  and  upon  which  the  same 
or  a  similar  judgment  may  be  given,  are  contained  in  differ- 
ent counts  of  the  same  indictment.  It  therefore  forms  no  ground 
of  a  motion  in  arrest  of  judgment;  neither  can  it  be  objected  to 
by  way  of  demurrer,  or  on  a  writ  of  error.  It  is  every  day's 
practice  to  charge  a  felony  in  different  ways  in  several  counts, 
for  the  purpose  of  meeting  the  evidence  as  it  may  come  out 
upon  the  trial;  each  of  the  counts  on  the  face  of  the  indict- 
ment purports  to  be  for  a  distinct  and  separate  offense, 
and  the  jury  very  frequently  find  a  general  verdict  on  all  the 
counts,  although'  only  one  offense  is  proved;  but  no  one  ever 
supposed  that  formed  a  ground  for  axresting  the  judgment.  If 
the  different  counts  are  inserted  in  good  faith,  for  the  purpose 
of  meeting  a  single  charge,  the  court  will  not  even  compel 
the  prosecutor  to  elect;  and  in  the  case  of  mere  misdemeanors 
which  are  only  punishable  by  fine  or  imprisonment,  the  prose- 
cutor is  permitted  to  join  and  try  several  distinct  offenses  in 
the  same  indictment/'    To  the  same  effect  is  the  opinion  of  the 
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known.  But  while  that  would  have  been  the  pxeferable  course^ 
there  can  be  no  legal  objection  to  the  one  which  waa  pursued. 
Indeed,  the  prisoner's  counsel  do  not  seem  to  object  to  the  in* 
dictment  because  it  contains  special  counts  for  larceny  in  ro- 
oeiving  and  aiding  in  concealing  stolen  goods.  Their  objection 
goes  to  the  difficulty  arising  from  the  ownership  of  the  property 
as  charged  in  the  different  counts  of  the  indictment.  ^'  One 
half  of  the  juiy/'  they  say,  ''may  have  believed  the  prisoner 
guilty  of  receiving,  etc.,  the  goods  of  Osborne;  whilst  the  other 
half  may  have  believed  him  entirely  innocent  of  that  charge,  but 
guilty  of  receiving,  etc.,  the  goods  of  McGlasson;  and  yet  they 
unite  in  a  general  verdict  of  guilty."  Now,  it  is  obvious  that 
the  same  objection  might  be  made  to  every  indictment  for  lar- 
ceny containing  several  counts  stating  the  ownership  of  the 
property  as  in  different  persons.  It  might  have  been  made  to  the 
indictment  in  Mabry  v.  CommonweaUh^  supra.  In  that  case,  one 
half  of  the  jury  might  have  believed  the  prisoner  guilty  of  steal- 
ing  three  bags  of  cotton  of  Nathaniel  Land,  and  the  other  half 
might  have  believed  him  guilty  of  stealing  the  property  of  a 
person  unknown.  But  the  possibility  of  such  a  state  of  things 
as  that  does  not  render  the  joinder  of  such  counts  improper,  or 
make  it  proper  to  compel  the  prosecutor  to  elect.  Of  course 
the  jury  would  not  be  authorized  to  find  the  prisoner  guilty  in 
such  a  case  without  being  all  satisfied  that  at  least  one  of  the 
counts  is  sustained  by  the  evidence;  and  the  court  ought  so  to 
instruct  them  if  required. 

But  I  think  the  circuit  court  erred  in  overruling  the  prisoner's 
challenge  of  John  M.  Shepherd  because  he  was  not  a  freeholder 
and  qualified  as  a  juror  according  to  law.  The  first  section  of 
chapter  163  of  the  code,  p.  628,  declares  that  **  no  person  shall 
be  qualified  to  serve  upon  a  petit  juiy  in  any  proceeding,  civil 
or  criminal,  unless  he  is  twenty-one  years  of  age,  and  owns 
property,  real  or  personal,  of  the  value  of  one  hundred  dol- 
lars." If  that  had  been  the  only  law  on  the  subject  of  the  qual- 
ification of  petit  jurors,  the  prisoner's  challenge  of  Shepherd 
would  have  been  properly  overruled. 

But  there  is  another  law,  which,  I  think,  superadds  the  free- 
hold qualification  in  cases  of  felony.  That  law  is  to  be  found 
in  chapter  208,  pp.  774,  775,  of  the  code.  Section  4  provides 
that  ''in  a  case  of  felony,  in  which  a  writ  of  venire  facias  is 
necessaiy,  the  writ  shall  command  the  officer  charged  with  its 
execution  to  summon  twenty-four  persons,  freeholders  of  his 
county  or  corporation,  residing  remote  from  the  place  where 
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the  offense  is  ohaiged  to  have  been  oomznittedy  and  qualified  in 
other  respects  to  serve  as  jurors,  to  attend  the  court/'  etc.  The 
twenty-four  persons  to  be  summoned  under  the  venire  are  thus 
required  to  have  the  qualification  of  a  freehold,  besides  being 
''  qualified  in  other  respects."  Section  9  provides  that  "  when 
anj  jurors  summoned  under  a  writ  of  venire  facias  fail  to 
attend,  or  are  challenged  for  cause,  or  if  the  whole  array  be 
challenged,  the  court  shall  cause  the  other  jurors  to  be  sum* 
moned  in  the  county  or  corporation,  until  a  panel  of  twenty- 
four  jurors,  free  from  exception,  be  completed,"  etc.  Section 
10  provides  that  "  in  a  criminal  case  in  a  superior  court,  if 
qualified  jurors  not  exempt  from  serving  can  not  be  conven- 
iently found  in  the  county  or  corporation  in  which  the  trial  is 
to  be,  the  court  may  cause  so  many  as  may  be  necessary  of  such 
jurors  to  be  summoned  from  any  other  county  or  corporation," 
etc.  It  seems  obviously  to  have  been  intended  by  the  legisla- 
ture that  all  the  persons  composing  the  panel  of  twenty-four 
jurors,  whether  summoned  under  the  fourth,  ninth,  or  tenth 
sections  aforesaid,  should  be  freeholders,  as  well  as  qualified  in 
other  respects.  Those  summoned  under  the  fourth  section  are, 
as  before  stated,  expressly  required  to  be  freeholders.  Why 
should  not  the  rest  be  so,  too  ?  Gould  it  have  been  intended 
that  part  should  be  freeholders,  while  the  other  part  might  not 
be  so  ?  The  panel  of  twenty-four  is  rarely  ever  composed  en- 
tirely of  persons  summoned  under  the  original  venire.  So  that 
if  the  freehold  qualification  was,  as  it  seems  to  have  been,  con- 
sidered important  by  the  legislature,  it  would  hardly  in  any 
case  be  more  than  partially  secured  by  confining  its  requisition 
to  the  persons  summoned  under  the  original  venire.  But  rela- 
tive terms  are  used  in  the  ninth  and  tenth  sections,  which 
plainly  refer  to  the  freehold  qualification  prescribed  by  the 
fourth,  and  imply  that  the  jurors  to  be  summoned  under  the 
former  shall  have  that  qualification  as  well  as  those  summoned 
under  the  latter. 

Under  the  ninth  section,  other  jurors  are  required  to  be  sum* 
moned  in  the  county,  etc.,  until  the  panel  of  jurors,  free  from 
exception,  be  completed;  thus  placing  all  the  jurors  on  the  panel 
on  the  same  footing  in  regard  to  qualification.  And  under  the 
tenth  section,  jurors  are  to  be  summoned  from  another  county, 
etc.,  only  in  case  qualified  jurors,  etc.,  can  not  be  conveniently 
found  in  the  county,  etc.,  in  which  the  trial  is  to  be;  thus  show- 
ing that  all  the  jurors,  whether  summoned  in  or  out  of  the 
county  of  the  trial,  are  to  be  qualified  in  all  respeote,  and  there- 
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fore  freeholders.  John  M.  Shepherd  was  not  a  freeholder,  and 
therefore  was  not  a  qualified  juror;  and  the  prisoner's  challenge 
of  him  should  have  been  sustained.  He  appears  not  to  have 
been  one  of  the  twelve  jurors  that  tried  the  prisoner,  and  must 
therefore  have  been  one  of  the  eight  stricken  from  the  panel  by 
the  prisoner,  or  was  one  of  those  not  selected  by  lot.  But  this 
does  not  alter  the  case:  the  prisoner  may  have  stricken  him  from 
the  panel  because  the  challenge  was  overruled.  The  case  in 
this  respect  is  somewhat  like,  though  stronger  than,  LUhgow  v. 
Commonwealihy  2  Ya.  Gas.  297,  in  which  it  was  held  that  if  the 
court  erroneously  overrule  a  prisoner's  challenge  to  a  juror  for 
favor,  and  then  the  prisoner  peremptorily  challenge  the  juror, 
the  error  of  the  court  is  not  cured  by  the  subsequent  exclusion 
of  the  juror,  although  the  prisoner  had  not  exhausted  hia 
peremptoiy  challenges  even  to  the  last:  See  also  Sprouce  t. 
CommonweaUh,  Id.  875. 

It  is  unnecessary  to  consider  whether  the  court  erred  in  over- 
ruling the  prisoner's  motion  to  strike  the  name  of  John  M.  Ham- 
montree  from  the  panel  of  twenty-four  jurors,  or  his  challenge 
of  Robert  H.  Amos,  or  his  motion  for  a  new  trial.  And  without 
deciding  those  questions,  I  am  for  reversing  the  judgment,  set- 
ting aside  the  verdict,  and  remanding  the  case  for  a  new  trial  to 
be  had  therein. 

The  other  judges  concurred  in  the  opinion  of  Monoobb,  J. 

Judgment  reversed. 

Iin>iorxxNiv-Joi2n>KB  or  Dmrnrer  Omzisv— Whkthsb  PaosBCunoir 
SHALL  BB  CoMPBLLED  TO  Elbct.— In  CommonweoUh  T.  OiUetpie,  10  Am.  Deo. 
470f  the  court  held  that  the  joining  of  seyeral  distinct  offenses  of  the  same 
natare  in  the  same  indictment,  whether  in  misdemeanor  or  felony,  can  not 
be  objected  to  on  demurrer  nor  in  arrest  of  judgment,  but  the  court  may 
compel  the  prosecutor  to  elect  in  felony  on  what  charge  he  would  proceed. 
In  the  case  of  Stale  y.Jackaan,  59  Id.  281,  where  the  same  offense  was  charged 
in  different  forms,  the  court  held  that  an  election  might  be  properly  refused, 
the  whole  question  simply  being  a  matter  of  discretion  with  the  court 

Jubob  not  Fbeeholdbb  at  Timb  of  Tblil,  Evfbct  Of  Vbbdicx  bt. — 
Where  a  juror  was  a  freeholder  when  his  name  was  put  into  the  town  jury- 
box,  bat  was  not  a  freeholder  at  the  time  of  the  trial,  it  was  held  that  this 
was  not  a  cause  for  setting  aside  the  verdict,  but  exception  should  have  been 
taken  by  challenge:  OrcuU  v.  Carpenter,  4  Am.  Dec.  722. 

The  p&iNCfiFAL  CASB  WAS  bblibd  on  as  authobitt  to  the  first  point  in  the 
syllabus  in  Le^urich  v.  Commomoealth,  20  Gratt.  719;  Afiable  v.  Common' 
wealthy  24  Id.  666;  DuU  ▼.  CommonweoUh,  25  Id.  982.  The  role  referred 
to  was  followed  in  Price  y.  Commonweakh,  21  Id.  846^  although  the  prinoipal 
case  was  not  cited. 
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JoHNSON^s  Ex'x  V.  Jennings'  Adm'b. 

(10  Gmaxum,  L] 

Mo2rxT  Paid  on  Ooinnucr  of  Sale  Which  is  Wholly  BncivDSD^  either 
by  mntoftl  ooment  of  the  partiei  or  by  Tiriiio  of  a  eUuse  oonUined 
therain,  or  the  ooDnderation  of  which  wholly  f  aila^  may  be  recoTered  by 
the  party  making  tach  payment  under  the  oonnt  for  money  had  and 
received,  if  he  has  been  guilty  of  no  fraud  or  illegal  oondnot  in  the  trana- 
aotion. 

OoavT  voK  MoKST  Had  aitd  Riokitxd  n  Usual  aitd  Bxxtib  Mods  of 
Commira  in  an  action  to  recover  money  paid  on  a  rescinded  oontracti  or 
on  a  contract  the  consideration  of  which  has  failed;  but  a  special  count 
may  be  used. 

Bfbcial  Coukt  to  BioovxB  Momnr  Paid  ok  Contract  mnrr  Show  with 
sufficient  certainty,  from  the  facts  set  out  or  from  apt  averments,  that  the 
consideration  has  wholly  failed,  and  that  such  failure  did  not  proceed 
from  any  fraud  or  illegal  conduct  on  the  part  of  the  plaintiff. 

Statutx  of  Lihitations  is  not  Pbxvxntsd  fbom  RuNKura  aqainst  In- 
DXBTEDNXSS  by  a  Toid  contract  of  sale  made  in  discharge  thereof,  for  such 
Toid  contract  could  not  have  barred  or  suspended  the  right  of  action  for 
the  original  debt. 

Judgment  will  not  bx  Rivxbsxd  fob   Ebbobs   not  Pbuudicial  to 

COMPLAININO  PaBTT. 

Bill  of  Excbptionb  must  State  Answer  of  Witnebs  as  Well  as  Ques- 
tion to  the  answering  of  which  objection  is  made,  otherwise  the  appellate 
court  is  asked  to  presume,  fixst^  that  the  question  was  answered,  and  then 
that  the  answer  was  of  such  a  nature  as  to  be  inadmissible. 

Imfbofer  Admubion  of  Eyidence  upon  One  of  Two  Issxtes  is  not  ground 
for  reverud  of  judgment  when  it  could  have  had  no  influence  on  the  issue 
on  which  alone  verdict  was  rendered. 

Bill  of  Exceptions  must  Show  Relevancy  of  Evidence  to  the  exclusion 
of  which  exception  is  taken,  otherwise  it  appears  irrelevant  upon  the 
record. 

One  can  not  Complain  of  Error  in  Exclusion  of  Evidxnob  unfavorable  to 
him. 

Record  of  Judgment  is  Evidence  in  SuBSEQUEBrr  Sun  between  Same 
Parties,  to  the  effect  that  the  claims  asserted  in  both  suits  which  were 
disallowed  or  set  off  in  the  former  suit  are  not  due. 

iNSTRUCriON  FOR  WHICH  THERE  IS  No  FOUNDATION  IN  EVIDENCE  is  propcrly 

refused. 

Assumpsit.  Verdict  was  for  the  defendant,  and  the  plaintiff, 
Johnson's  executrix,  obtained  a  aupersedeM  from  this  oourt 
rhe  opinion  states  the  case. 

Baxter  and  Cabell,  and  Chrland,  for  the  appellant 
Cooke,  for  the  appeUee. 

iiy  Court,  Movcube,  J.  This  was  an  action  of  astumpeU 
brought  by  John  F.  Johnson,  and  afterwards  rerived  by  his  ex« 
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ecutriz  against  Heniy  Donniiigton,  adminiatrator  of  Philip  Jen- 
nings. The  original  declaration  contained  only  the  three  com- 
mon counts.  There  were  two  amended  declarations.  The  last 
count  of  the  first  and  the  last  two  counts  of  the  second  amended 
declaration  were  special  counts,  in  which  it  was  stated  that 
Jennings,  in  his  life-time,  being  indebted  to  Johnson  in  Tarious 
sums  of  money  on  various  accounts,  as  therein  mentioned,  it  was 
agreed  between  them  that  Jennings,  in  consideration  of  said  in- 
debtedness, and  in  satisfaction  and  payment  thereof,  would  sell 
and  deliyer  to  Johnson  the  following  slaves,  viz. :  Lucy,  Bives, 
Henry,  and  Elvira;  and  the  said  Jennings  did  then  and  there 
sell  and  deliver  to  said  Johnson  the  said  slaves,  in  payment  and 
discharge  of  his  indebtedness  aforesaid.  But  the  said  defend- 
ant, as  administrator  as  aforesaid,  not  regarding  the  promises 
and  agreement  of  his  intestate,  so  by  him  made  as  aforesaid, 
caused  his  action  of  detinue  to  be  brought  against  said  plaintiff 
for  said  slaves;  and  upon  the  question  of  title  alone,  without  re- 
gard to  the  indebtedness  aforesaid,  recovered  a  jugdmentfor  said 
slaves,  with  damages  for  their  detentiou,  and  costs,  which  judg- 
ment was  satisfied;  and  the  contract  for  said  slaves  so  sold  and 
delivered  as  aforesaid  having  been  vacated  as  aforesaid,  and 
rendered  null  and  void,  cause  of  action  thereupon  accrued  to 
the  plaintiff  to  recover  of  the  defendant,  administrator  as  afore- 
said, the  consideration  money  so  paid  for  said  slaves.  In  con- 
sideration whereof,  and  of  assets  in  his  hands,  the  defendant 
promised  to  pay  the  same  to  the  plaintiff.  These  special  counts 
differ  somewhat  in  their  details,  but  may  be  regarded  as  sub- 
stantially the  same,  so  far  as  it  may  be  necessary  now  to  consider 
them.  I  have  stated,  substantially,  the  details  of  the  next  to  the 
last,  which  seems  to  be  the  least  objectionable.  To  each  of  them 
there  was  a  general  demurrer,  in  which  the  plaintiff  joined,  and 
which  was  sustained  by  the  court.  And  this  is  the  first  error 
assigned  in  this  case. 

These  counts  can  only  be  sustained,  if  at  all,  on  the  ground 
of  a  failure  of  consideration  of  the  contract  of  sale.  There  can 
be  no  doubt  but  that  if  money  be  paid  on  a  contract  of  sale 
which  is  wholly  rescinded,  either  by  the  mutual  consent  of  the 
parties  or  by  virtue  of  a  clause  contained  therein,  or  the  consid- 
eration of  which  wholly  fails,  the  party  making  such  payment, 
if  he  has  been  guilty  of  no  fraud  or  illegal  conduct  in  the  trans- 
action, may  recover  back  the  money  under  the  common  count 
for  money  had  and  received.  And  though  that  is  the  usual  and 
better  mode  of  counting  in  such  cases,  there  can  be  no  legal  ob* 
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jection  to  a  epeoial  ooant,  properly  setting  out  the  facts  from 
'which  the  caase  of  action  arises.  But  it  must  appear  with  suffi- 
eient  certainty,  from  the  facts  so  set  out  or  from  apt  averments 
made  in  the  count,  that  the  consideration  has  wholly  failed,  and 
that  such  failure  did  not  proceed  from  any  fraud  or  illegal  con- 
duct on  the  part  of  the  plaintiff.  Now,  let  us  apply  this  test  to 
the  counts  in  question.  In  substance  they  only  show  a  sale 
and  deliveiy  of  slayes  on  the  one  side,  and  payment  of  the  pur- 
chase money  on  the  other,  and  a  subsequent  recovery  of  the 
slaves  in  an  action  of  detinue  brought  by  the  vendor  against 
the  vendee.  They  do  not  show  what  connection  there  was,  if 
any,  between  the  contract  of  sale  and  subsequent  recovery  of 
the  slaves.  After  the  sale  they  may  have  been  repurchased  by 
the  vendor  from  the  vendee.  If  the  contract  of  sale  was 
rescinded  by  mutual  consent  of  parties,  or  by  virtue  of  a  clause 
contained  therein,  the  fact  should  have  been  so  averred.  So 
far  from  this,  it  is  averred  in  these  counts  that  the  action  of 
detinue  was  brought  in  disregard  and  violation  of  the  contract 
of  sale.  But  if  so,  why  did  the  plaintiff  in  that  action  recover  f 
This  is  an  enigma  which  ought  to  have  been,  but  is  nowhere  in 
the  declaration,  explained.  If  the  sale  and  delivery  of  the  slaves 
conferred  on  the  vendee  an  absolute  title  therein,  how  could 
the  vendor  recover  them  back  without  having  previously  re- 
acquired  the  title?  If  he  recovered  on  his  original  title,  un- 
affected by  the  supposed  contract  of  sale,  the  recovery  negatives 
the  existence  of  such  contract,  or  conclusively  shows  that  it  was 
-void.  It  is  difficult  to  conceive  how  a  cause  of  action  could 
arise  out  of  a  void  contract;  and  I  suppose  it  certainly  could 
not,  if  the  contract  was  rendered  void  by  the  fraud  or  illegal 
conduct  of  the  plaintiff  in  the  action.  It  should  appear  from 
the  count,  if  special,  that  the  contract  was  not  so  rendered  void. 

But  it  is  argued  for  the  plaintiff  in  error  that  a  good  cause  of 
action  is  set  forth  in  the  special  counts  which  is  not  destroyed 
by  the  subsequent  transactions  therein  stated.  It  is  true  these 
aountsset  forth  a  general  indebtedness  somewhat  in  the  form  of 
the  common  counts;  but  they  expressly  charge  that  such  in- 
debtedness was  satisfied  by  a  sale  and  delivery  of  slaves;  and 
rely  on  the  supposed  violation  of  the  contract  of  sale,  and  not 
on  the  implied  promise  resulting  from  the  fact  of  the  original 
indebtedness  as  the  cause  of  action. 

I  think,  therefore,  the  demurrer  to  the  special  counts  was 
rightly  sustained* 

The  second  enor  assigned  is,  that  the  court  rejected  the 
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ifiTs  special  replication  to  the  defendant's  pleas  of  the  statute  ot 
limitations. 

The  plaintiff  sought  by  these  replications  to  remove  the  bar  of 
the  statute  by  relying  on  substantially  the  same  statement  of 
facts  on  which  she  had  unsuccessfully  relied  in  the  special 
counts.  I  think  the  replications  were  properly  rejected,  for 
reasons  already  stated,  besides  others.  They  do  not  show  on 
what  ground  the  supposed  vendor  recovered  the  property  after 
it  was  sold  and  delivered  for  valuable  consideration,  as  averred 
in  the  replications.  If  the  contract  of  sale  was  void,  it  could 
not  have  barred  or  suspended  the  right  of  action  for  the  origi- 
nal debt;  and  certainly  it  could  not  if  rendered  void  by  the 
fraud  or  illegal  conduct  of  the  vendee. 

Two  cases  were  much  relied  on  in  the  argument  in  support  of 
these  replications;  but  I  think  do  not  sustain  them.  The  first 
is  the  case  of  Oowper  v.  OodmoTid,  23  Eng.  Com.  L.  748.  That 
was  an  action  of  assumpsU  for  money  had  and  received,  for  the 
recovery  of  the  consideration  money  of  a  void  annuity,  rendered 
void  by  an  informality  in  the  memorial  thereof,  which,  under  a 
British  statute,  was  required  to  be  made  and  registered.  The 
annuity  was  granted  more  than  six  years  before  the  action  was 
brought,  but  was  treated  by  the  grantor  as  a  subsisting  annuity 
within  that  period.  The  question  in  the  case  was,  At  what  time 
did  the  cause  of  action  arise  ?  Tindal,  0.  J.,  said:  '*  The  cause 
of  action  comprises  two  steps:  the  first  is  the  original  advance 
of  the  money  by  the  grantee;  the  second  is  the  grantor's  election 
to  avail  himself  of  the  defect  of  the  memorial  of  annuity.  The 
cause  of  action,  therefore,  was  not  complete  till  the  last  step  was 
taken." 

It  is  the  duty  of  the  grantee  of  the  annuity  to  see  that  the 
memorial  is  properly  made  and  enrolled;  and  if  there  be  any 
defect  therein,  he  cannot  avail  himself  of  it  to  avoid  the  con- 
tract. The  grantor  may  treat  the  contract  as  a  legal  one,  and 
perfect  it,  or  he  may  avi»id  it  at  his  option.  So  long  as  he  con- 
tinues to  treat  it  as  a  subsisting  annuity,  the  grantee  has  no 
cause  of  action  against  him  for  the  consideration  money.  The 
grantee  has  been  guilty  of  no  fraud,  but  of  a  mere  omission  of  a 
legal  formality;  and  though  by  the  terms  of  the  statute  he  must 
lose  the  benefit  of  the  annuity,  he  is  entitled  to  have  the  pur- 
chase money  restored  to  him,  after  deducting  so  much  of  the 
annuity  as  he  may  have  received.  The  difference  between  that 
case  and  this  must  be  sufficiently  obvious  without  further  re- 
mark.   The  other  case  relied  on  is  Elmore's  Adm'x  v.  Bowles* 
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JEafr,  7  Oratt.  885,  which,  I  think,  is  also  yexy  different  froia 
this.  There  the  replication  to  the  plea  of  the  statute  of  limita- 
tions set  forth  a  covenant  between  the  parties,  which  was  in- 
tended and  had  the  effect  to  suspend  the  right  of  action  on 
the  note  until  the  happening  of  a  certain  contingency,  and  then 
to  revive  it.  Here  the  replications  set  forth  an  executed  con- 
tract of  absolute  sale,  intended  to  discharge  the  original  debt, 
and  not  to  suspend  the  right  of  action  therefor.  If  the  contract 
was  valid,  it  discharged  the  debt;  if  void,  it  does  not  appear  how 
it  could  have  suspended  the  right  of  action  for  the  debt. 

The  third  and  last  error  assigned  is,  that  the  court  admitted 
certain  testimony  of  William  B.  Brown,  on  the  trial  of  the  issues 
joined  on  the  general  replication  to  the  pleas  of  non  assumfmi 
and  the  statute  of  limitations.  The  bill  of  exceptions  states 
that  while  the  said  witness  was  Tinder  cross-examination,  the 
defendant's  counsel  propounded  to  him  this  question:  ''  Do  you 
know  of  any  money  received  by  John  F.  Johnson,  in  his  life- 
time, for  Philip  Jennings?"  To  the  answering  of  which  the 
plaintiff  objected,  because  the  defendant  had  not  filed  with  his 
pleas  any  account  of  payments  or  set-ofis;  but  the  court  over- 
ruled the  objection,  and  directed  the  witness  to  answer  the 
question.    To  which  opinion  the  plaintiff  excepte^. 

It  does  not  appear  from  the  bill  of  exceptions  what  answer 
the  witness  gave  to  the  question.  It  may  have  been  that  he  had 
no  knowledge  on  the  subject;  and  if  so,  was  wholly  unimpor- 
tant, and  would  certainly  not  be  a  good  ground  for  reversing  the 
judgment  Though  in  the  state  of  the  pleadings  it  could  not 
have  been  legal  evidence  if  it  only  tended  to  prove  a  specific 
payment  or  set-off,  yet  it  might  have  been  legal  evidence  if  it 
tended  to  prove  that  the  money  charged  in  the  account  on 
which  the  suit  was  brought,  or  any  of  it,  was  not  loaned  or 
advanced  as  charged,  but  was  paid  out  of  the  money  of  Jen- 
nings in  Johnson's  hands.  The  evidence  would  then  have  gone 
to  the  foundation  of  the  cause  of  action,  and  not  to  its  dis- 
charge by  payment  or  set-off.  As  was  said  by  Judge  Carr  in 
Bawt'8  Adm'x  v.  Kile's  Adm'r,  1  Leigh,  216,  223:  ''  It  is  certain 
the  jury  ought  to  have  all  the  evidence  which  is  relevant:  of  its 
weight  it  is  to  judge.  But  when  we  are  called  on  to  reverse  the 
decision  of  a  judge,  it  is  incumbent  on  the  party  seeking  this  to 
show  that  there  is  error;  and  to  this  end  he  ought  to  present  to 
us  such  a  case  as  shows  the  relevancy  of  the  evidence  rejected. " 
In  that  case  the  evidence  objected  to  was  set  out  in  the  bill  of 
exceptions;  and  the  court  was  only  asked  to  presume  it  irrel* 
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evant  because  its  releyancy  did  not  appear.  In  this  the  court 
is  asked  to  presume,  first,  that  the  question  was  answered,  and 
then  that  the  answer  was  of  such  a  nature  as  to  be  inadmissible. 
But  the  answer  could  have  had  no  influence  on  the  issue  on  the 
plea  of  the  statute  of  limitations,  on  which  alone  a  verdict  was 
found  for  the  defendant,  and  could  not  therefore  have  preju- 
diced the  plaintiff.  I  think  there  is  no  error  apparent  in  this 
bill  of  exceptions,  and  certainly  none  which  can  have  the  effect 
of  reversing  the  judgtnent. 

Exceptions  were  taken  by  the  plaintiff  to  other  opinions  of  the 
court  given  on  the  trial,  which,  though  no  errors  are  assigned 
thereon,  must  be  briefly  noticed,  especially  as  some  of  them 
were  noticed  in  the  argument  of  one  of  the  counsel  for  the 
plaintiff  in  error.  The  first  of  these  additional  exceptions  was 
to  the  opinion  of  the  court  excluding  the  bill  of  sale  for  the 
slaves  aforesaid  as  evidence  in  the  case.  Nothing  is  stated  in 
the  bill  of  exceptions  to  connect  this  bill  of  sale  with  the  account 
on  which  the  suit  was  brought;  and  in  the  absence  of  such  con- 
nection, which  ought  to  appear  in  the  record,  the  bill  of  sale 
was  irrelevant,  and  properly  excluded. 

The  next  of  these  exceptions  was  to  the  opinion  of  the  court 
excluding  the  record  of  the  proceedings  in  the  action  of  detinue, 
in  which  the  slaves  aforesaid  were  recovered  by  the  defendant 
from  the  plaintiff.  There  is  nothing  set  out  in  the  bill  of  excep- 
tions to  this  opinion  of  the  court,  to  show  the  relevancy  of  the 
said  record  as  evidence  in  the  case,  except  the  record  itself;  and 
there  is  nothing  in  that  record  tending  to  show  its  connection 
with  the  cause  of  action  in  this  case  except  the  evidence  set  out 
in  a  bill  of  exceptions  taken  to  the  opinion  of  the  court  over- 
ruling a  motion  for  a  new  trial;  some  of  which  evidence  tended 
to  show  that  the  slaves  had  been  sold  and  conveyed  by  Jennings 
to  Johnson  in  payment  or  security  of  the  account  ou  which  this 
suit  was  brought,  and  two  bond  debts  due  by  the  former  to  the 
latter.  If  it  had  appeared  in  this  record  that  the  bill  of  sale 
was  avoided  in  such  manner  or  for  such  cause  as  entitled 
Johnson  to  reclaim  the  purchase  money  of  the  slaves,  or  to 
claim  payment  of  the  debt  intended  to  have  been  satisfied  or 
secured  by  the  bill  of  sale,  it  would  then  have  been  admissible 
in  the  case,  and  would  have  had  the  effect  of  repelling  the  bar 
of  the  statute  of  limitations. 

But  so  far  from  that,  it  appears  by  the  record  that  the  slaves 
were  recovered  on  the  ground  of  fraud  in  obtaining  the  execu- 
tion of  the  bill  of  sale.    The  evidence  tended  to  prove  sacb 
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fraud;  and  the  court  haTing  instructed  the  jury,  on  the  motion  of 
the  defendant  in  that  case,  thafc  if  they  believed  from  the  evidence 
that  the  bill  of  sale  was  executed  without  fraud,  the  title  to  said 
filaves  was  thereby  vested  in  the  defendant  whether  the  purchase 
money  was  paid  or  not,  the  finding  of  the  jury  against  the  de- 
fendant was  an  affirmance  that  the  bill  of  sale  had  been  fraud- 
ulently obtained.  The  record  was  therefore  against  and  not  in 
favor  of  the  plaintiff  in  this  action,  and  she  can  not  complain  of 
any  error  in  the  opinion  of  the  court  which  excluded  it. 

The  next  exception  was  to  the  opinion  of  the  court  overruling 
the  objection  of  the  plaintiff  to  the  introduction  by  the  defendant, 
as  evidence,  of  the  record  of  the  proceedings  in  a  suit  brought 
at  the  same  time  with  this  action,  by  the  same  plaintiff  against 
the  same  defendant,  on  the  two  bond  debts  above  mentioned; 
in  which  suit  judgment  was  recovered  by  the  plaintiff.  The  de- 
fendant in  that  case  claimed  as  set-offs  the  damages  and  costs 
recovered  in  the  detinue  case;  and  also  various  payments  claimed 
to  have  been  made  by  Jennings  to  Johnson  in  money,  services 
rendered  as  a  carpenter,  cash  received  in  rents,  and  hires  of 
negroes;  of  which  offsets  accounts  were  filed. 

The  plaintiff,  on  the  other  hand,  introduced  an  accotmt  con- 
taining all  or  nearly  all  the  items  of  the  account  on  which  this 
action  was  brought,  and  offered  to  prove  the  same  for  the  pur- 
pose of  lessening  any  amount  which  the  defendant  might  show 
himself  entitled  to  as  offsets  to  the  said  bonds;  and  the  court, 
notwithstanding  that  the  defendant  objected,  among  other 
things,  that  the  account  was  barred  by  the  act  of  limitations, 
pezmitted  the  plaintiff  to  give  evidence  of  said  account,  and  to 
rely  on  the  same  before  the  jury.  Evidence  was  accordingly 
introduced  tending  to  prove  both  the  set-offs  and  the  counter 
set-ofis,  or  some  of  them;  and  the  jury  having  by  their  verdict 
disallowed  the  counter  set-offs,  at  least  beyond  the  amount  of 
any  payments  claimed  to  have  been  made  by  Jennings  to  John- 
son as  aforesaid,  the  judgment  in  that  suit  was  evidence  in  this, 
that  the  claims  asserted  in  both,  and  disallowed  or  set  off  in  that, 
were  not  due. 

The  next  and  last  exception  was  to  the  opinion  of  the  court 
refusing  to  instruct  the  jury,  on  the  motion  of  the  plaintiff, 
''  that  if  from  the  evidence  adduced  in  the  cause  (and  set  out  in 
the  hill  of  exceptions)  they  were  of  opinion  that  the  plaintiff 
oould  not,  by  any  lawful  impediment,  have  brought  his  action, 
or  was  prevented  from  bringing  his  action,  by  a  mode  of  pay- 
ment which  afterwards  failed,  until  a  period  within  five  years 
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Qezt  preceding  the  commencement  of  this  action,  then  the  stat* 
ote  of  limitations  did  not  apply,  and  the  plaintiff  might  recover, 
Aotwithstanding  the  lapse  of  time/' 

I  think  enough  has  been  already  said  to  show  that  the  court 
^as  right  in  refusing  to  give  this  instruction.  After  the  bill  of 
eale  and  record  in  the  detinue  suit  were  excluded,  there  was  no 
foundation  for  it  in  the  evidence.  Regarding  them  as  a  part  of 
ihe  evidence,  it  was  for  the  court  to  construe  them,  and  they 
showed  nothing  which  could  have  suspended  the  action,  or  ought 
to  repel  the  bar  of  the  statute. 

Upon  the  whole,  we  see  no  error  in  the  judgment,  and  are  for 
4i£Srming  it. 

Danul,  J.,  absent. 
Judgment  afibmed. 

MoNxr  "Paxd  upon  Oqnbidsiution  Whzoh  Failii^  ob  urov  RnoiiruxD 
'CoNTBACT  where  refnndiiig  of  monay  is  all  that  remaina  to  be  done^  ia  reoor- 
«rable  under  oonnt  for  money  bad  and  reoeived;  See  note  to  WeOa  t.  Brii^kun^ 
^2  Am.  Deo.  760. 

Admission  of  Imicatxbial  I^7ZDSNca  No  Qbouhd  iob  Bbvkbsali  Big- 
^•ly  ▼.  Emenon^  55  Am.  Deo.  207. 

Ekbobs  not  Prejudicial  No  Ground  vob  Bxvxbsal:  BaUki  ▼•  Cammtm' 
wedUh^  55  Am.  Dea  581;  McPhenon  ▼.  McPhenon,  53  Id.  410,  and  note  citing 
prior  casea. 

Bill  or  EzcnEPnoNS  What  should  CoNTAiNt  Fomffih  ▼.  MaUheum,  53 
Am.  Deo.  522;  Brewer  ▼.  Strongs  Ba^rg,  44  Id.  514,  and  note  518,  dting  prior 
^aaes:  IHaher  y.  Butcher,  53  Id.  436,  and  caaea  cited  in  tbe  note.  Wbere  there 
ia  oontroversy  as  to  the  weight,  effect,  or  admissibility  of  evidence,  the  bill  of 
exceptions  should  set  forth  the  evidence  given  or  offered  at  length,  and  con- 
tain an  averment  that  snch  evidence  was  all  that  was  given  or  offered:  Knowt" 
ion  V.  Cuher^  52  Id.  156;  8taU  v.  Chodrkh,  47  Id.  676.  It  should  appear  affir- 
matively to  the  appellate  court  that  the  evidence  was  improper.  The  princi- 
pal case  is  cited  to  this  effect  in  Carlton  v.  Mays,  8  W.  Va.  246.  The  answer 
of  the  witness  to  the  question  objected  to  must  be  stated:  Beime  v.  Rosser, 
26  Gratt.  547;  ContinefOai  In»,  Go,  v.  Kaaey,  25  Id.  276.  Excluded  testimony 
must  be  shown  in  the  bill  of  exceptions  to  have  been  relevant,  or  it  will  be 
held  by  the  appellate  court  to  have  been  properly  excluded:  McDoweU  ▼• 
Crcnqford,  11  Id.  387,  citing  the  principal  case. 

To  Instruct  Jury  on  Matters  not  in  Bvidenob  is  Error:  State  t, 
HUdreth,  51  Am.  Deo.  369. 

JUDOMSNT    OF    CoURT    Of    CONOURRXNT    JURISDIOTION    DnUBOTLT     UPOH 

Point  is  conclusive  between  same  parties  on  the  same  matters  directly  in 
question  in  another  court:  Lenta  v.  WaUaoe,  55  Am.  Dec  569,  and  note 
citing  prior  oases.  Bee  also  Dutton  v.  Woodman,  57  Id.  46;  Bird  v.  Smith,  56 
Id.  635. 

Btatutb  ov  Limitations  Bboins  to  Run  from  Tdcb  Caubb  of  AcnoH 
AocRUES,  and  mere  ignorance  of  plaintiff  of  his  cause  of  action  will  not  pra- 
'vent  its  running:  Smith  v.  Bishop,  31  Am.  Dec  607. 
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Devebs  v.  Ross. 

CcfTKKAJn    BT  HOLDXB   OV  BOKD  WITH    P&INOIPAL  OBUGOm  fOB   DEWaiTM 

ExTumov  or  Tiiu  does  not  release  the  surety  at  law,  Imt  his  remedy 
is  in  equity. 
Judgment  can  kot  bk  Rxndbbkd  in  Favob  or  Pabit  upqv  Issub  ov 
Law  formed  upon  a  separate  plea»  withofat  dispodng  of  the  issue  of  fad 
joined  upon  plea  of  payment. 

Sdpebbbdeab  to  the  judgment  of  the  ciixmit  court  of  Harrisoii 
oooniy.    The  opinion  states  the  case. 

Price,  for  the  appellant. 

No  counsel  apx>eared  for  the  appellea 

By  Court,  Sahubls,  J.  This  19bb  an  aotion  of  debt  brought 
on  a  single  bill,  in  the  name  of  Cyrus  Boss,  the  obligee,  for  the 
use  of  Jesse  Flowers,  against  James  P.  Wilson,  a  principal 
debtor,  and  James  Defers,  his  surety.  A  joint  plea  of  payment 
was  filed  by  the  defendants,  and  issue  made  up  thereon.  A 
separate  plea  was  filed  by  Deyers,  the  surety,  alleging  in  sub- 
stance that  this  party  executed  the  single  bill  as  surety;  that  it 
had  been  assigned  and  delivered  by  the  obligee,  Boss,  to  one 
William  Martin;  that  Martin,  for  the  use  of  Jesse  Flowers,  had 
instituted  an  action  thereon  against  the  obligors;  that  during 
the  pendency  of  this  aotion  an  agreement  under  seal  was  made 
between  Martin  and  Wilson,  the  principal  debtor,  whereby 
Wilson  agreed  to  pay  all  costs  that  had  accrued  upon  the  suit; 
and  that  Martin,  without  the  knowledge,  privity,  or  consent  of 
Devers,  the  surety,  agreed  to  forbear  and  give  day  of  payment 
of  said  debt  until  a  day  certain;  that  the  costs  were  paid  and  the 
suit  dismissed,  and  the  forbearance  accorded  and  day  of  pay- 
ment given  according  to  the  terms  of  the  contract  between 
Martin  and  Wilson,  but  without  the  knowledge,  privity,  or 
assent  of  Devers,  the  surety.  A  special  replication  to  this  plea 
was  filed,  and  a  rejoinder  to  the  replication  without  bringing  the 
parties  to  issue;  the  court,  without  noticing  the  plea  of  pay- 
ment, gave  judgment  for  the  plaintiff  as  upon  a  demurrer  to  the 
rejoinder,  iJthough  no  demurrer  thereto  appears  in  the  record. 

It  was  decided  by  this  court,  in  the  case  of  Ward  v.  Johnson, 
6  Munf.  6  [8  Am.  Dec.  729],  that  a  confession  of  judgment  by 
the  principal,  with  stay  of  execution  for  a  definite  time,  without 
the  assent  of  the  surety,  did  not,  at  law,  discharge  the  surety 
from  his  liability. 
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In  the  case  before  us  the  assurance  of  indulgence,  it  is  al- 
legedy  was  given  in  the  covenant  of  Martin,  who  had  been  the 
holder  of  the  bond,  but  who  had  brought  suit  thereon  in  the 
name  of  Boss,  the  obligee,  for  the  use  of  Flowers.  It  is  by  no 
means  clear  that  Martin  had  any  authority  under  the  ^acta 
alleged  in  the  plea  to  control  the  debt  at  all.  Giving  to  the 
plea,  however,  the  construction  most  favorable  to  the  defend- 
ant, and  holding  that  Martin  had  control  of  the  debt,  and 
might  enter  into  such  a  covenant  for  indulgence,  yet  the  case 
falls  within  the  principle  declared  in  the  case  of  Ward  v.  Johnr 
son^  supra:  a  covenant  not  to  sue  for  a  limited  time  does  not  re- 
lease the  debt.  It  is  equally  well  settled  that  if  a  creditor  shall 
make  a  contract  with  his  principal  debtor  for  an  extension  of 
the  time  of  payment,  he  does  not  thereby  afford  the  surety  for 
the  debt  a  plea  in  bar  in  a  suit  at  common  law;  the  surety  must 
seek  relief,  if  entitled  to  any,  in  a  court  of  equity:  Ward  v.  John- 
son,  8upra;  Stepto^s  Adm'ra  v.  Harvey's  Ex'ra,  7  Leigh,  501. 

I  am  therefore  of  opinion  the  court  below  might  have  refused 
to  receive  the  plea,  or  having  received  it,  might  have  stricken  it 
out;  or  if  a  verdict  had  found  the  truth  of  the  plea,  might  have 
rendered  a  judgment  rum  obstante  veredicto.  The  court  fell  into 
no  error  in  overruling  the  plea. 

The  court,  however,  should  not  have  rendered  a  judgment 
against  the  defendants  without  disposing  of  the  issue  on  the 
plea  of  payment;  the  plaintiff  can  have  no  judgment  until  this 
issue  shall  be  found  in  his  favor. 

I  am  of  opinion  to  reverse  the  judgment,  and  to  remand  the 
eause  for  the  purpose  of  trying  the  issue  on  the  plea  of  payment. 

The  other  judges  concurred  in  the  opinion  of  Samuels,  J. 

Lee,  J.,  absent 

Judgment  reversed. 

DlSCHABOX  or  SUBBTT  BT  BnmXNG   EXTENSION  OV  TDCX  GfTXN  TO  PBZV- 

ciPAL:  See  Lime  Rock  ▼.  MalUU^  56  Am.  Deo.  673,  and  oases  died  m  the 
note;  McGe€  v.  MeteaHf,  51  Id.  122;  King  v.  8taU  Bank,  47  Id.  739,  and 
cases  collected  in  the  note  743.  In  Arkansas  the  surety  may  plead  his 
exoneration  by  failure  to  sue  at  request  in  law  or  equity:  Hemriead  v.  Wal- 
Um,  42  Id.  696;  see  also  Steele  v.  Botfd,  29  Id.  218;  King  ▼.  BaJduAn,  8  Id. 
415.  And  if  the  defense  be  overruled  at  law,  he  may  seek  relief  at  equity  on 
the  same  ground:  King  v.  Baldmn,  8  Id.  415.  A  binding  extension  of  time 
given  to  the  principal  debtor  releases  the  surety  in  equity:  Sneed^e  B£r  ▼. 
White,  20  Id.  175;  Baird  v.  Rice,  1  Id.  497.  A  oontraot  for  indulgence  19 
bot  a  release  at  law.  To  this  point  the  principal  case  is  cited  in  Hanuibargtr 
r.  Eunney,  13  Oratt.  521. 
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Thb  pbikcipal  cask  is  cited  in  Patea  t.  8l  Olair,  11  Gntt  ^,  to  the 
point  that  when  there  was  a  Judgment  for  the  def endanfk  ooete  in  a  mit 
bronght  in  the  name  d  one  pereon  for  the  benefit  of  another*  each  Jadgment 
was  against  that  other  eren  before  the  code  of  1849,  which  proridea  to  thia 
effttotb 


CONNXNGHAM  V.  SmTTH. 

[10  OaASXos,  965.] 

fir  Aomnr  los  Pbiob  ow  Qoooa,  Plxa  Avxbbino  UiraBDa  Biprmihta- 
man  ow  QaAurr  is  defeotiye,  and  properly  rejected,  if  it  does  not  ayer 
a  warranty  of  the  qnslity  of  the  goods,  nor  knowledge  in  the  plaintiff  of 
the  falsity  of  his  representations,  nor  the  use  by  him  of  any  frand  or  art 
to  diignise  or  conceal  the  true  quality  of  the  goods. 

OONSaQUSHTIAL  DaMAOBS  MUST  BB  PABTICCnASI.T  AYKBBID. 

PlBA    SuBSTANTTALLT   AvXBS     FaIAB   WaBBANTV    AKD   DAUAOSB    fOB    ITS 

Bbsach  when  it  sTers  that  the  seller^s  representations  of  the  quality  of 
the  goods  sold,  upon  which  the  defendant  relied  in  purchasinft  were  un- 
true, and  that  the  seller  knew  them  to  be  untrue  at  the  time  of  making 
them,  and  knowingly  made  them  with  intent  to  defraud  the  defendant^ 
and  lets  out  Tarious  particulars  in  which  the  representations  prored  to 
be  untrue. 

Plxa  is  Doutblx  wrxn  It  Pkesxsts  Two  Distinct  QBouims  ov  DnrsirBB 
as  breach  of  warranty  and  partial  failure  of  consideration. 

DiVBcr  or  Dupuoitt  is  Atailablb  Oitlt  upon  Special  Dxmubbxb,  and 
is  not  reached  by  general  demurrer. 

Debt  on  bond  for  four  bnndred  and  four  dollars  by  Smith  & 
Sinclair  against  Cunningham.  The  defendant  filed  two  special 
pleas  in  the  nature  of  setofib,  one  of  which,  being  objected  to 
by  the  plaintiff,  the  court  rejected,  and  a  demurrer  to  the  other 
was  sustained  by  the  court,  which  rendered  judgment  thereon 
in  favor  of  the  plaintiff  for  the  whole  debt.  The  defendant 
applied  to  this  court  for  a  Bupenedeas^  which  was  allowed* 

Fry  lot  the  appellant. 

No  counsel  apx>eared  for  the  appellees. 

By  Court,  Daxibl,  J.  The  plea  rejected  by  the  court  was,  I 
think,  defective.  It  does  not  aver  a  warranty  of  the  quality  of 
the  goods  for  the  price  of  which  the  single  bill  in  the  declara- 
tion mentioned  is  alleged  to  have  been  given;  nor  does  it  aver 
that  the  defendants  in  error  knew  that  the  representations 
alleged  to  have  been  made  by  them  with  respect  to  the  sound- 
ness and  marketable  quality  of  said  goods  were  untrue,  or  that 
they  used  any  frand  or  art  to  disguise  or  conceal  their  true  con- 
dition or  qoidity.    The  plea  is,  I  think,  liable  also  to  a  further 
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objection..  After  setting  out  that  the  defendants  in  error  had 
represented  the  goods  to  be  sound  and  marketable,  when  in  fact 
thej  were  unsound  and  damaged,  and  by  reason  thereof  unsal- 
able, the  plea  proceeds  to  state  further  that  the  plaintiff  in  error 
was  a  merchant  doing  business,  etc.,  and  that  he  had  endeav- 
c^red,  to  the  best  of  his  skill,  to  keep  for  sale  articles  of  mer- 
chandise of  a  sound  and  marketable  character,  and  had  usually 
done  so  until  he  was  induced,  by  the  false  representations  of  the 
defendants  in  error,  to  purchase  the  goods  in  question,  and  that 
the  mixing  of  them  with  the  merchandise  on  hand  in  his  store 
injured  the  sale  of  the  others,  depriving  the  said  plaintiff  in 
error  of  custom,  and  seriously  damaging  him  in  his  business. 
And  the  plea  concludes  by  averring  his  right  to  have  the  damages 
sustained  by  reason  of  the  several  matters  in  the  plea  set  forth 
allowed  as  a  set-off  to  the  bond. 

If  the  special  damage  to  the  business  of  the  plaintiff  in  error 
as  a  merchant,  just  above  mentioned,  could  avail  him  as  a  de- 
fense in  any  form  of  plea  (about  which  it  is  not  necessary  to  ex- 
press an  opinion),  I  think  it  yexy  obvious  that  a  plea  relying  on 
such  remote  consequences  would  have  to  be  cjiaracterized  by  a 
particularity  of  averment  in  which  the  one  under  consideration 
is  plainly  wanting.  The  plea  was,  I  think,  properly  rejected. 
I  have  been  unable,  however,  to  discover  any  valid  ground  of 
objection  to  the  plea  demurred  to.  It  distinctly  avers  that  the 
defendants  in  error  represented  the  articles  bought  to  be  sound 
and  of  a  good  and  marketable  quality;  and  that  the  plaintiff  in 
error,  relying  upon  and  believing  the  said  representations,  pur- 
chased the  bill  of  goods;  and  that  said  representations  were 
untrue,  and  that  the  defendants  in  error,  at  the  time  of  making 
them,  knew  them  to  be  untrue,  and  knowingly  made  them  with 
the  intent  to  defraud  the  said  plaintiff  in  error.  And  the  plea 
then  proceeds  to  set  out  the  unsoundness  of  numerous  articles 
purchased,  and  to  detail  otherwise  pafticulars  in  which  the 
representations  had  turned  out  to  be  untrue.  The  plea  sub- 
stantially sets  out  a  false  warranty,  and  avers  damage  from  ita 
breach. 

It  is  true  that  this  plea  labors  under  the  formal  defect  of  du- 
plicity, inasmuch  as  it  also  avers  that  by  the  agreement  the 
defendants  in  error  were  to  forward  and  deliver  all  of  the  articles 
purchased,  and  that  some  of  them  had  never  been  forwarded  and 
delivered;  and  damage  is  claimed  for  this  breach  of  the  agree- 
ment. Two  distinct  grounds  of  defense,  breach  of  warranty, 
and  partial  failure  of  consideration,  are  thus  relied  on  in  one 
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plea.  This  defect  might  have  been  remedied  if  it  had  been^ 
pointed  oat  by  speoial  demurrer,  but  it  is  not  of  a  character  so 
essential  to  the  defense  as  to  be  reached  by  a  general  demurrer. 
I  thinky  therefore,  that  the  court  erred  in  sustaining  instead  of 
overruling  the  demurrer;  and  that  for  this  cause  the  judgment 
should  be  reversed  as  to  the  amount  of  two  hundred  dollars,  the- 
damages  claimed  as  a  set-off  by  the  plea,  and  affirmed  as  to  the 
residue;  and  the  cause  remanded  for  further  proceedings,  with 
liberty  to  the  defendants  in  error  to  withdraw  their  demurrev 
ftnd  reply  to  said  plea. 

The  other  judges  concurred  in  the  opinion  of  Daxxbl,  J. 

Judgment  reversed. 

Mkbb  RxpRBSBSTATioiiB  DO  HOT  Ck>H8TiTim  Wabbastt:  WetKefW  T» 
JSfeUsont  69  Am.  Deo.  741,  and  note  dting  prior  omm. 

DoFUcrrr  not  Availablx  ok  Oxnebal  Dsmubbkr:  See  Jndy  ▼.  JSe%,  SO 
Aid.  Deo.  455;  ZaOary  v.  Pace,  47  Id.  744»  and  note;  McDamd  t.  Gtetik^ 
Id.  93. 

Spxcial  Dakaox  can  not  bi  Pbovbd  dnubbs  Alliokd  in  Dxolaka* 
nox:  Donnell  t.  Jones,  48  Am.  Deo.  59,  and  note  citing  prior  caees;  Laing  v. 
Coider,  49  Id.  533. 

Thx  principal  cask  is  citkd  in  HarrU  ▼.  HarrU,  23  Gratt.  751,  to  the. 
point  that  failure  of  consideration  pleadable  aa  a  defense  most  be  in  relation 
to  contracti  originally  foonded  on  a  valoable  consideration. 


Schultz  v.  Schultz. 


[10  Obaras,  tsa.] 

BAvmo  Clausb  bispsotino  Pxbsons  out  or  Btati  oontained  in  statate  in 
relation  to  wills  is  not  repealed  by  an  act  repealing  a  similar  saving 
clanse  contained  in  an  act  respecting  limitations  of  actions. 

CONTINOBNT  LIMITATION  IN  WiLL  MaDB  TO  DEPEND  UPON  DtINO  OP  PER- 
SON Unmabried  and  withoat  children  is  not  too  remote  nnder  the  Vir- 
ginia statute,  and  can  not  be  regarded  as  a  contingent  limitation,  made 
to  depend  on  an  indefinite  failure  of  issue  of  children,  but  must  be  re- 
garded as  confined  to  the  time  of  the  death  of  the  person  or  the  statutory 
period  of  ten  months  thereafter. 

JvjMaasTT  OF  CotrsT  op  Pbobatb,  Faiklt  Obtained  upon  Msbtts,  reject- 
ing paper  propounded  as  a  will,  is  conclusiTo  upon  all  claiming  under  it^ 
whether  it  is  propounded  by  the  executor  or  by  a  devisee  or  legatee. 

Pbopoitnder  op  Will  fob  Pbobate,  whetheb  Executob,  Lbgatee,  ob 
Devisee,  becomes  the  representative  of  the  will  for  the  purpose  of  ite 
probate,  and  uf  all  similarly  interested,  though  they  are  not  made  formal. 
parties  to  the  proceeding,  and  may  have  had  no  notice  of  its  pendency; 
and  this,  too^  whether  they  are  nd  Juria  or  laboring  under  infancy,  eov* 
or  other  disabilitv. 
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JuDOMXNT  OT  Pbobatb  Coxtbt  BBjBcnKQ  WiLL  Btandi  apoa  a  footing  aiuJo- 
gons  to  tk  judgment  in  rem, 

BiABKBD  Distinction  Exists  bbtwiekn  Judgment  ov  Pbobath  Ck>uBT  vob 
AND  AGAINST  WiLL  where  it  is  propoonded  ex  parte  for  probate  in  the 
first  instance.  In  the  former  case  it  is  binding  while  in  force,  bat  it  may 
be  set  aside  by  a  proceeding  in  chancery  under  the  Virginia  statute. 

Jddgmbnt  of  Pbobatx  Ck>uBT  Bejectino  Will  vbom  Psobats  is  vpov 
Mebitb»  when  an  objection  to  the  jurisdiction  is  oyerruled,  and  evidenoa 
introduced  upon  the  execution  and  validity  of  the  will,  though  the  pre* 
cise  ground  upon  which  the  decision  rests  is  not  given. 

Whkbx  Wills  abs  or  Diffsbknt  Dates  and  their  Pbotibions  abi 
CoNTUCTiNG,  the  courts  will,  if  possible,  adopt  such  a  oonstruotion  aa 
will  give  effect  to  both,  sacrificing  the  earlier  so  far  only  as  it  is  dearly 
irreconcilable  with  the  latter  paper,  the  latter  contidning  no  expreaa 
clause  of  revocation. 

Pbobate  Coubt  having  Admitted  Will  to  Pbobatb  mat  Rbceivb  ahi> 

Admit  Another  Will  to  Probate,  whether  it  be  o(Misistent  or  inoon* 

siitent  witll  or  expressly  revoke  the  former  will;  and  it  is  not  neoessaiy 

in  such  a  case  first  to  file  a  bill  under  the  statute  to  set  aside  the  focmer 

will 
Jurisdiction  of  Virginia  Ck)URTS  of  Probate  is  General  bebpeouso 

Matters  Testamentary. 

Judgment  of  Court  having  General  Jurisdiotiov  ovxb  Subjbot-Mas* 
TEB  can  not  be  collaterally  attacked. 

Coubt  Has  Genebal  Jubisdiction  over  Subjeut-matteb  ovAonoNwhea 
it  has  general  jurisdiction  over  matters  of  that  class,  though  the  facta 
may  not  give  jurisdiction  over  the  particular  case. 

Rejection  of  Papeb  Pbopounded  as  Will  bt  Court  of  Probate  pre- 
cludes a  resort  to  the  same  or  any  other  tribunal  to  set  up  the  same 
paper  while  that  sentence  remains  in  force  and  unreversed. 

Appellate  Coubt  in  Affibmino  Judgment  of  Lower  Coubt  Bendkrxd 
UPON  Mebits  can  not  change  its  effect  from  a  final  and  conclusive  Judg- 
ment to  one  for  want  of  jurisdiction,  by  basing  its  affirmance  upon  the 
ground  of  want  of  jurisdiction  in  the  lower  couit,  notwithstanding  tha 
appellate  court  has  concurrent,  original  jurisdiction,  and  appellate  juria- 
diction  over  the  law  and  the  facts,  if  its  review  of  the  case  was  upon 
questions  of  law. 

Cobbect  Judgment  will  not  be  Distubbed  on  Aooouxt  of  Rbaeonb  cm 
Coubt  for  its  judgment  that  appear  upon  the  face  of  the  Judgment 
itself,  however  erroneous  the  reasons  may  be. 

Appeal  from  the  circuit  court  of  Wood  county.  In  1830  a 
writing  dated  May  22,  1818,  was  admitted  to  probate  as  the  will 
of  Christian  Schultz;  and  Nancy  Schultz,  the  widow  of  the 
deceased,  qualified  as  executrix.  In  1845  Michael  Schults  pre- 
sented to  the  same  court  for  probate  a  writing  dated  June  B, 
1828,  and  purporting  to  be  the  last  will  of  the  deceased,  and 
claimed  to  be  a  devisee  under  that  will.  Nancy  Schultz  con- 
tested the  probate  of  that  will,  relying  upon  the  probate  of  the 
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former  will  and  her  quaUficatioii  as  executrix  as  a  bar.  The 
eourty  howeyer,  decided  to  hear  eyidence  of  the  yaliditj  and 
due  execution  of  the  latter  will;  and  after  the  hearing,  rejected 
the  paper  and  refused  to  admit  it  to  probate.  Upon  a  super* 
9edea8  from  the  circuit  court,  that  court  affirmed  the  judgment 
of  the  county  court,  on  the  ground  of  the  want  of  jurisdiction 
in  the  county  court  to  admit  the  second  will  to  probate  until 
the  probate  of  the  first  will  had  been  revoked  by  the  statutory 
proceeding  in  equity.  Soon  after  the  sentence  of  the  county 
court  against  the  will  of  1828,  Michael  Schultz  and  others 
claiming  interests  under  its  provisions  exhibited  a  bill  in  Htxe 
circuit  court  praying  a  revocation  of  the  will  of  1818  and  an 
establishment  of  the  will  of  1828,  or  a  direction  of  an  issue  to 
try  which  of  the  papers  was  the  last  will  of  the  decedent.  The 
executrix  demurred  to  and  answered  the  bill,  claiming,  as  apart 
of  her  answer,  that  the  complainants  had  no  interest  under  the 
paper  of  1828  so  as  to  enable  them  to  question  that  of  1818,  as 
the  limitation  over  under  which  they  claimed  was  too  remote, 
being  made  to  depend  upon  the  dying  of  decedent's  daughter, 
Maria  M.  Schultz,  unmarried  and  without  children;  but  Maria 
M.  Schultz  took  the  whole  estate  absolutely  under  that  will, 
and  upon  her  death,  which  had  occurred  in  1839  while  she  was 
unmarried  and  without  children,  the  whole  estate  had  descended 
to  the  defendant  as  heir  at  law  and  sole  devisee  and  legatee  of 
her  daughter.  The  demurier  was  overruled,  and  upon  the  com- 
plainants* motion  an  issue  was  directed  to  try  whether  the  paper 
of  1818  was  the  last  will  of  Christian  Schultz,  or  not.  At  the 
trial  the  defendant  moved  to  exclude  from  the  consideration  of 
the  juiy  the  paper  of  1828,  on  the  ground  of  the  sentence  of 
the  county  court  rejecting  it,  and  on  the  groimd  that  the  bill 
had  not  been  filed  within  seven  years  after  the  probate  of 
the  will  of  1818;  but  the  motion  was  overruled,  and  the 
defendant  excepted.  The  verdict  was  against  the  will  of  1818; 
snd  in  1848  the  court,  by  its  decree,  declared  it  not  to  be  the 
last  will  of  Christian  Schultz,  and  revoked  and  annulled  the 
letters  testamentary  granted  to  Nancy  Schultz.  Inunediately 
after  this  decree  Michael  Schultz  produced  the  paper  of  1828  in 
the  county  court  for  probate.  Mrs.  Schultz  contested  this  pro- 
bate, upon  the  ground  that  the  paper  of  1828  had  been  by  sen- 
tence of  the  probate  court  rejected  when  first  propounded  for 
probate.  The  objection  was  overruled;  the  paper  of  1828  was 
admitted  to  probate,  and  the  contestant  excepted.  The  circuit 
court  affirmed  this  sentence  admitting  the  paper  of  1828.    An 
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appeal  was  then  prajed  by  Nancy  Schultz,  and  allowed,  to  the 
decree  of  the  circnit  court  setting  aside  the  will  of  1818,  and  to 
the  judgment  of  that  court  affirming  the  sentence  of  the  county 
court  admitting  to  probate  the  paper  of  1828. 

Price  and  Fry^  for  the  appellant* 

Patten^  for  the  appellees. 

By  Court,  Leb,  J.  By  the  thirteenth  section  of  the  act  of 
1819,  concerning  wills,  1  Bey.  Code,  c.  104,  p.  378,  it  is  pro- 
vided that  when  a  will  shall  have  been  admitted  to  probate  in 
the  proper  court,  any  person  interested  may  within  seven  years 
afterwards  appear  and  by  bill  in  chancery  contest  its  validity; 
and  when  such  bill  shall  be  filed,  an  issue  shall  be  made  up  to 
be  tried  by  a  jury,  whether  the  paper  in  question  be  the  will  of 
the  testator  or  not.  But  if  no  such  party  appear  within  that 
time,  the  probate  is  declared  to  be  ''forever  binding;"  with  a 
saving  in  favor  of  infants,  femes  c<n>eri,  and  persons  absent 
from  the  state  or  non  compos  mentis  of  the  like  period  after  the 
removal  of  their  respective  disabilities.  In  this  case,  it  suffl- 
ciently  appears  that  the  complainants  were  within  the  saving  in 
favor  of  persons  absent  from  the  state,  they  being  citizens  and 
residents  of  the  state  of  New  York,  and  no  evidence  having  been 
o£fered  to  show  that  either  of  them  had  ever  been  in  the  state  of 
Virginia  until  a  short  time  previous  to  the  institution  of  the 
suit.  But  it  is  contended  on  the  part  of  the  appellant  that  by 
an  equitable  construction  of  the  act  of  March  8,  1826,  Sup. 
Rev.  Code,  260,  the  saving  in  the  statute  of  wills  above  re- 
ferred to,  so  far  as  it  applies  to  persons  absent  from  the  state, 
must  be  regarded  as  repealed,  and  that  such  persons,  after  the 
passage  of  that  act,  could  only  file  a  bill  to  contest  the  validity 
of  a  will  which  had  been  admitted  to  probate  within  the  seven 
years.  I  cannot  concur  in  this  view  of  the  operation  of  the  act 
of  1826.  It  is  not  difficult  to  imagine  reasons  why  the  legisla- 
ture, in  striking  out  of  the  act  of  February  25,  1819,  concern- 
ing the  limitation  of  actions  and  entries  into  lands,  the  saving 
in  favor  of  persons  out  of  the  country,  may  not  at  all  have  in- 
tended to  interfere  with  the  provision  in  the  statute  of  wills 
giving  to  such  persons  a  further  period  after  the  expiration  of 
that  limited  for  persons  residing  in  the  state  within  which  to 
appear  and  contest  a  will  which  might  have  been  admitted  to 
probate  by  an  ex  parte  proceeding,  to  which  they  were  entirely 
strangers,  and  of  which  they  might  not  have  been  apprised  until 
they  chanced  to  come  into  the  state.    But  however  this  may 
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be,  the  repealing  clause  in  the  act  of  1826  is  confined  in  terms 
to  the  saving  in  the  act  of  February  25, 1819,  quoting  that  act 
by  its  title,  and  declares  that  the  entries  and  actions  embraced 
by  the  provisions  of  that  act  shall  thereafter  be  made  and 
brought  within  the  same  time  as  if  the  parties  entitled  thereto 
had  been  within  the  commonwealth  when  their  right  or  title 
accrued;  and  it  would  be  against  eveiy  sound  rule  of  construc- 
tion to  extend  its  operation  by  implication  or  otherwise  to  a 
provision  in  a  totally  different  act  upon  an  entirely  different 
subject,  and  which  created  a  peculiar  statutory  proceeding  for  a 
particular  purpose  not  embraced  by  the  act  containing  the  sav- 
ing  clause  intended  to  be  repealed.  I  think,  therefore,  tha 
saving  in  the  statute  of  wills,  in  favor  of  persons  out  of  the 
state,  is  unaffected  by  the  act  of  1826,  and  that  the  complain* 
ants  were  not  barred  from  contesting  the  will  of  1818  by  the 
time  which  had  elapsed  after  it  had  been  admitted  to  probate 
before  their  bill  was  filed. 

The  next  objection  on  the  part  of  the  appellant  to  which  I 
will  advert  is,  that  the  contingent  limitation  over  upon  the  death 
of  ifaria  Matilda  Schultz  in  the  paper  of  1828,  under  which  the 
appellant  claims,  is  void,  because  too  remote;  and  that  by  the 
o}>eration  of  the  act  concerning  estates  tail  and  executory  lim- 
itations, the  whole  estate  of  Christian  Schultz,  would,  under  the 
provisions  of  said  paper,  be  vested  in  fee  in  the  said  Maria,  and 
upon  his  death  childless  and  unmarried  would  descend  to  the 
appellant  as  her  heir  at  law;  and  so  that  the  appellees  had  no 
such  interest  in  the  estate  of  Christian  Schultz  as  would  entitle 
them  to  maintain  a  bill  calling  in  question  the  will  of  1818. 
The  words  of  the  act  are  that  "  any  person  interested"  may  ap- 
pear and  contest  the  validity  of  a  will  that  has  been  admitted 
to  probate  by  bill  in  chancery;  and  a  bill  filed  for  such  a  pur- 
pose should  show  how  the  complainant  has  an  interest  in  the 
subject  entitling  him  to  call  the  validity  of  the  will  in  question. 
I  think,  however,  if  the  right  of  the  appellees  to  maintain  their 
bill  depended  upon  the  validity  of  the  contingent  limitation 
over  upon  the  death  of  Maria  Matilda  Scultz,  contained  in  the 
will  of  1828,  it  could  not  be  successfully  assailed.  Because,  if 
it  could  be  questioned  whether  such  a  limitation  would  be  good 
at  conunon  law,  there  can  be  no  doubt,  I  apprehend,  that  it  is 
exactly  embraced  by  the  twenty-sixth  section  of  the  statute  con- 
cerning conveyances,  1  Eev.  Code,  1819,  c.  99,  p.  369,  which 
declares  that  every  contingent  limitation  in  a  deed  thereafter 
made,  or  in  the  will  of  any  person  who  should  thereafter  die, 
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made  to  depend  on  the  dying  of  any  person  without  heirs,  or 
heirs  of  the  body,  or  issue,  or  issue  of  the  body,  or  without 
children  or  offspring,  or  descendant  or  other  relative,  shall  be 
held  and  interpreted  a  limitation  to  take  effect  when  such  per- 
son shall  die  not  having  such  heir,  or  issue,  or  child,  or  off- 
spring, or  descendent,  or  other  relative,  as  the  case  may  be, 
living  at  the  time  of  his  death,  or  bom  to  him  within  ten  months 
thereafter,  unless  the  intention  of  such  limitation  be  otherwise 
expressly  and  plainly  declared  on  the  face  of  the  deed  or  will 
creating  it.  With  this  statutory  interpretation  of  the  limitation 
in  this  will,  it  can  not  be  regarded  as  a  contingent  limitation  made 
to  depend  on  an  indefinite  failure  of  issae  or  children,  but  as  con- 
fined to  the  time  of  the  death  of  the  devisee  or  the  period  of  ten 
months  thereafter,  and  is  clearly  good.  The  appellees,  there- 
fore, would  take  a  certain  contingent  interest  under  the  will  of 
1828,  which  the  law  fully  recognizes,  and  which  would  be  am- 
ply sufficient  to  bring  them  within  the  terms  of  the  statute. 

The  difficult  and  important  question  in  this  case,  however*  is 
as  to  the  effect  of  the  sentence  of  the  county  court  of  Wood  of 
the  twenty-first  of  October,  1845,  rejecting  the  will  of  1828, 
when  first  propounded  by  Michael  Schult2s,  which  sentence  has 
ever  since  remained  in  its  full  force  and  unreversed.  It  is  in- 
sisted on  behalf  of  the  appellant  that  that  sentence  is  conclusive 
upon  all  the  world,  and  is  a  complete  bar  both  to  the  proceeding 
in  chancery  to  set  aside  the  will  of  1818  by  setting  up  that  of 
1828,  and  also  to  the  proceeding  in  the  county  court  of  Wood  to 
admit  the  latter  to  probate  after  the  decree  of  the  court  in  the 
chancery  case  setting  aside  the  will  of  1818;  while  the  appellees 
contend  that  it  is  a  bar  to  neither  proceeding,  and  is  in  effect, 
under  the  circumstances  attending  its  rendition,  to  be  regarded 
as  a  nullity. 

It  is  unnecessary  now  to  enter  into  a  discussion  as  to  the  effect 
of  a  sentence  of  rejection  by  a  court  of  probate,  fairly  obtained 
and  pronounced  on  the  merits,  of  a  paper  propounded  as  a  will 
by  the  nominated  executor,  upon  the  rights  of  a  legatee  named 
in  the  paper.  For  it  has  been  expressly  adjudicated  by  this  court 
that  such  sentence  of  rejection  is  conclusively  binding  upon  the 
legatee,  notwithstanding  he  was  an  infant  at  the  time  it  was  pro- 
nounced and  was  no  party  to  the  proceeding;  and  that  the  paper 
thus  rejected  can  not  be  again  propounded  for  probate  by  the 
legatee:  Willa  v.  Spraggina,  3  Gratt.  555.  And  it  can  make  no 
difference  that  the  will  in  this  case  was  propounded  by  Michael 
Schultz,  one  of  the  devisees  in  remainder,  and  not  by  the  ezeca« 
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irixeB  named  in  the  will,  or  either  of  them.  The  ecoleaiastical 
courts  of  Enghtnd  have  jurisdiction  only  so  far  as  testaments 
disposing  of  personal  estate  are  concerned;  and  it  therefore 
devolyes  upon  the  executor  named  in  the  inll,  who  is  the  legal 
owner  of  the  personal  estate  and  the  proper  representative  of 
all  the  interests  arising  under  the  will,  to  propound  it  for  pro- 
bate, and  obtain  the  sanction  of  the  proper  tribunal  for  its  valid- 
ity. But  with  the  real  estate  he  has  nothing  to  do;  nor  is  there 
any  provision  made  by  the  English  law  for  probate  of  a  will  of 
realty. 

With  us  it  is  different.  Our  statute  provides  for  probate  in 
the  same  courts,  of  wills  disposing  of  real  estate  as  well  as  of 
personal  estate:  both  kinds  are  to  be  proved  and  recorded  in  the 
appointed  court.  But  as  the  executor  here  has  no  more  concern 
with  the  real  estate  disposed  of  by  the  will  than  in  England,  he 
can  not  be  regarded  as  the  peculiar  or  only  propounder  of  the 
instrument;  and  it  is  made  the  duty  of  the  court  to  receive  a 
will  by  whomsoever  propounded,  whether  the  executor,  a  legatee, 
or  devisee  therein  named,  to  hear  the  evidence,  and  to  admit  the 
will  to  probate  or  to  reject  it,  as  the  proof  shall  require.  But 
the  propounder  of  a  will,  whoever  he  may  be,  whether  executor, 
legatee,  or  devisee,  necessarily  becomes  the  representative  of  the 
will  for  the  purpose  of  its  probate  and  of  all  similarly  interested, 
though  they  are  not  made  formal  parties  to  the  proceeding,  and 
may  have  had  no  notice  of  its  pendency;  and  this,  too,  whether 
they  are  sui  juris,  or  laboring  under  infancy,  coverture,  or  other 
disability.  It  is  the  policy  of  our  law  to  provide  promptly  a 
representative  of  the  estate  of  a  decedent,  and  to  avoid  all 
unnecessary  delays  in  the  disposition  of  the  estate.  But  when 
a  will  has  been  propounded  by  a  party  interested  and  fairly  re- 
jected on  the  merits,  it  would  defeat  iJie  policy  of  the  law,  and 
be  productive  of  many  mischiefs,  if  it  could  be  again  propounded 
by  the  same  party  or  by  others  who  might  be  interested,  and 
the  contest  thus  renewed  from  time  to  time.  The  sentence, 
therefore,  against  the  will  must  be  regarded  as  a  sentence 
against  all  claiming  under  it.  It  stands  upon  a  footing  analo- 
gous to  the  cases  known  as  judgments  in  rem,  which,  being 
adjudications  upon  the  subject-matter,  are  regarded  as  final  and 
conclusive,  not  only  in  the  courts  in  which  they  are  pronounced, 
but  in  all  others  in  which  the  same  question  arises:  1  Stark.  Ev. 
227  et  seq.;  CMston  v.  Bayi,  8  Wheat.  246;  Brawn  v.  Oibsm,  1 
Nott  &  M.  826. 

It  is  true,  there  is  a  marked  distinction  between  a  sentence  for 
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and  a  sentence  againat  a  will,  where  it  is  propounded  ex  parU 
for  probate  in  the  first  instance.  In  the  former  case,  the  sen- 
tence is  binding  and  effectual  for  all  legal  purposes  while  it 
remains  in  force,  but  it  is  liable  to  be  set  aside  by  a  proceeding 
iu  chancery  provided  by  our  statute;  and  in  it  nothing  is  con- 
cluded by  the  sentence  of  the  probate  court.  This  distinction, 
however,  is  nowise  material  to  the  case  in  judgment. 

It  follows  that  the  sentence  of  1845  against  the  will  of  1828, 
in  this  case,  must  be  regarded  as  binding  and  conclusive,  not 
only  upon  Michael  Schultz,  but  also  upon  all  the  other  appellees 
claiming  under  it,  unless  the  circumstances  under  which  it  was 
pronounced  are  such  as  to  deprive  it  of  all  legal  effect  and  ren- 
der it  inoperative. 

It  is  contended  on  the  part  of  the  appellees  that  the  sentence 
was  not  upon  the  merits;  that  the  county  court  rejected  the 
paper,  not  because  it  was  not  sufficiently  proved  to  be  the  last  will 
and  testament  of  Christian  Schultz,  but  because  it  considered 
that  the  sentence  of  1830,  admitting  the  will  of  1818  to  probate, 
was  conclusive  till  reversed  or  in  some  way  annulled,  and  that 
it  had  at  that  time  no  jurisdiction  to  entertain  the  subject  of  the 
probate  of  the  paper  of  1828.  It  appears  from  the  bill  of  excep- 
tions taken  by  the  appellant  upon  the  propounding  of  the  will 
of  1828,  at  the  September  term,  1845,  that  when  the  pro- 
pounder,  Michael  Schultz,  moved  the  court  to  hear  the  evidence 
of  the  subscribing  witnesses,  and  to  admit  the  paper  to  probate, 
the  appellant  appeared  and  objected  to  the  probate  of  the  same, 
exhibiting  the  record  of  the  probate  of  the  will  of  1818.  Her 
objection  was  that  the  sentence  in  favor  of  that  will  was  conclu- 
sive against  the  probate  of  the  paper  of  1828;  that  the  court 
then  had  no  power  or  authority  to  admit  the  latter  to  probate, 
and  that  it  therefore  should  not  proceed  to  hear  the  evidence 
touching  its  execution.  But  the  court  was  of  opinion,  and  so 
expressly  declared,  that  the  probate  of  the  paper  of  the  twenty- 
second  of  May,  1818,  did  not  preclude  them  from  hearing  the 
evidence  of  the  due  execution  and  validity  of  the  paper  of  the 
sixth  of  June,  1828,  then  propounded,  nor  from  admitting  the 
same  to  probate,  provided  the  evidence  would  authorize  them  so 
to  do;  and  it  accordingly  overruled  the  objection  of  the  appel*- 
lant,  and  decided  that  it  would  hear  the  evidence  of  the  sub- 
scribing witnesses  to  the  paper,  and  any  further  legal  evidence 
offered  by  either  party.  It  being  too  late,  however,  to  hear  the 
testimony  at  that  term  of  the  court,  the  application  was  con- 
tinued over  till  the  then  next  term.    At  that  term,  the  ccort 
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proceeded  to  hear  the  evidence.  Two  of  the  sabBcribing  wit« 
uesaes  who  proved  the  execution  of  the  paper  of  1828  and  of  the 
codicil  annexed,  by  Ohristian  Schultz,  were  introduced  and  ex- 
amined, and  the  signature  of  the  third  subscribing  witness,  who 
was  dead,  was  proved  to  be  in  his  handwriting.  And  the  whole 
evidence  and  the  argument  of  counsel  on  both  sides  having 
been  fully  heard,  the  decision  of  the  court  was  pronounced  re* 
jeeting  the  said  paper  and  codicil  annexed,  and  refusing  to 
admit  the  same  to  probate  as  the  last  will  and  testament  of  the 
said  Christian  Schultz. 

The  precise  ground  on  which  the  decision  rested  is  not  given. 
It  may  be  that  the  court  was  not  satisfied  with  the  proof  as  to 
the  due  execution  and  attestation  of  the  paper,  or  as  to 
the  competency  of  the  testator.  Although  the  two  witnesses 
who  were  examined  thought  him  of  sound  and  disposing  mind 
and  memory  at  the  time  of  the  execution  of  the  instrument,  the 
court  may  have  regarded  it  as  ''  sounding  in  folly,"  from  the  in- 
ternal evidence  which  the  paper  itself  afforded.  The  justices 
composing  it  may  have  deemed  the  views  and  opinions  contained 
in  the  codicil  so  erratic,  unsound,  and  unreasonable  that  no 
sane  man,  and  competent  to  make  a  valid  will,  could  ever  have 
given  utterance  to  them.  Or  the  court  may  have  undertaken  to 
compare  the  will  of  1818  and  that  of  1828  together,  to  pass  on 
tbeir  construction,  and  to  decide  the  two  were  wholly  incompat- 
ible, and  could  not  stand  and  consist  together  in  whole  or  in 
part.  What  may  have  been  the  particular  view  of  the  court  may 
not  be  clearly  ascertained;  but  certainly  it  can  not  be  inferred 
from  the  record  that  the  decision  rested  on  the  ground  of  want 
of  jurisdiction,  or  that  the  court  was  concluded  by  the  sentence 
admitting  to  probate  the  will  of  1818,  when  nothing  to  that  effect 
is  stated,  and  when,  to  the  contrary,  it  is  expressly  stated  that  the 
court,  upon  the  very  question  raised,  decided  that  they  would 
bear  the  evidence  in  support  of  the  will  of  1828  as  well  as  that 
against  it,  and  that  it  was  not  precluded  by  the  probate  of  the 
^1  of  1818  from  so  doing,  nor  from  admitting  the  paper  of 
1828  to  probate  if  the  evidence  would  authorize  it. 

But  it  is  contended  on  the  part  of  the  appellees  that  what- 
ever may  have  been  the  opinion  of  the  county  court  upon  this 
question,  in  point  of  fact  it  had  no  jurisdiction  of  the  subject 
of  the  probate  of  the  will  of  1828  when  it  was  propounded  iD 
1845;  that  by  its  sentence  in  1830,  admitting  to  probate  the  will 
of  1818,  its  jurisdiction  was  exhausted,  and  it  had  become 
funduB  officio^  and  that  it  was  concluded  by  the  sentence  io 
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favor  of  the  will  of  1818  from  passing  upon  the  ptobate  of  the 
paper  of  1828;  and  that  thus  the  sentence  of  1845  against  the 
will  of  1828  was  a  ntillitj,  and  concluded  nobody.  If  this  be 
correct,  there  is  an  end  of  the  question  and  of  the  case.  I  pro- 
ceed, then,  to  examine  this  proposition. 

I  think  it  certainly  can  not  be  maintained  that  in  all  cases 
where  the  probate  court  has  admitted  to  probate  a  paper  pur- 
porting to  be  a  last  will  and  testament,  it  has  thereby  fully 
exercised  its  entire  jurisdiction  over  the  subject  of  the  testa- 
mentaiy  disposition  of  the  decedent's  estate.  To  affirm  this 
proposition  would  be  in  certain  cases  (so  far  as  the  probate 
court  is  concerned)  to  compel  a  man  to  die  intestate  as  to  part 
of  his  estate,  though  it  might  haye  been  his  deliberate  and  ex- 
pressed intention  to  dispose  of  the  whole.  A  man's  last  will 
must  not  of  necessity  be  confined  to  one  testamentary  paper. 
It  may  consist  of  several  different  testamentary  papers  of  differ* 
ent  dates,  and  executed  and  attested  at  different  times.  It  can 
not  be  indispensible,  either,  that  they  should  be  propounded  in 
the  court  of  probate  at  the  same  time.  If  a  will  has  been  pro- 
duced and  admitted  to  probate  in  the  proper  court,  and  subse- 
quently another  testamentary  paper  be  found,  purporting  to 
be  a  codicil  to  the  former,  it  can  not  be  doubted  that  the  pro- 
bate court  could  also  receive  and  admit  it  to  probate  at  a  subse- 
quent period:  Oaae  of  Beed's  WiU,  2  B.  Mon.  80. 

Nor  can  it  be  material  that  a  testamentary  paper  found  after  a 
will  had  been  admitted  to  probate  should  purport  to  be  a  codicil 
to  the  latter,  or  that  it  should  necessarily  refer  to  it  in  express 
terms.  If  its  provisions  are  'but  supplemental  to  those  of  the 
will  admitted  to  probate,  or  if  they  do  not  necessarily  conflict 
with  them,  or  if  though  to  some  extent  the  two  are  conflicting, 
yet  if  there  are  provisions  in  the  will  of  prior  date  not  in  conflict 
nor  inconsistent  with  those  of  the  other,  both  are,  I  apprehend, 
to  be  regarded  as  parts  and  parcels  of  the  last  will  of  the  testator, 
constituting  but  one  whole,  and  that  of  later  date  (assuming 
that  it  contains  no  clause  of  express  revocation  of  former  wills) 
only  serving  to  revoke  the  former  so  far  as  the  provisions  of  the 
two  are  conflicting  and  incompatible.  And  where  the  papers 
are  of  different  dates  and  their  provisions  are  conflicting,  the 
courts  will,  if  possible,  adopt  such  a  construction  as  will  give 
effect  to  both,  sacrificing  the  earlier  so  far  only  as  it  is  clearly 
irreconcilable  with  the  latter  paper;  supposing,  of  course,  that 
such  latter  paper  contains  no  express  clause  of  revocation:  1 
7arman  on  Wills,  159;  Coward  v.  Marshal,  Oro.    Eliz.    721^ 
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Thomas  y.  Evans,  2  East,  488;  Phipps  y.  Earl  of  Anglesey,  7  Bro. 
P.  C.  443;  Ooodright  ex  dem.  Rolfe  y.  Harwood,  Id.  489;  S.  0. 
in  E.  B.,  1  Oowp.  87;  2  W.  Black.  937;  HUchina  y.  Bdsseit,  3 
Mod.  203;  8.  C,  1  Show.  537;  Roberts  on  Wills,  265;  Brant  ex 
dem.  WiUan  y.  Wilson,  8  Cow.  56;  4  Kent's  Com.  528;  Wdd  y. 
Aaon,  2  Eq.  Cas.  Abr.  777. 

If  seyeral  testamentary  papers  of  the  same  decedent  executed 
at  different  dates  shonld  be  presented  to  the  court  of  probate 
at  the  same  time,  and  the  one  of  the  date  most  proximate  to  the 
death  of  the  testator  contain  an  express  clause  of  reyocation  of 
former  wills,  the  court,  if  it  admit  it  to  probate,  may  properly 
reject  those  of  prior  date  thereby  reyoked.  So  if,  after  a  will 
of  later  date  containing  an  express  clause  of  reyocation  shall 
have  been  admitted  to  probate,  a  will  of  prior  date  be  pro* 
pounded,  it  may  properly  be  rejected  by  the  court  of  probate. 
But  a  will  of  later  date  may  well  reyoke  all  former  wills,  though 
it  contain  no  express  clause  of  revocation;  and  whether  in  any 
given  case  it  so  operates  depends  upon  the  general  theory  and 
the  frame  and  structure  of  the  later  will,  and  the  nature  and 
character  of  the  respective  provisions  contained  in  the  different 
wills.  And  in  any  case,  it  seems  to  me  the  question  whether  a 
former  will  is  reyoked  by  one  of  later  date,  whether  because  the 
latter  contains  an  express  clause  of  revocation  of  all  former 
wills,  or  because,  from  its  general  frame  and  structure,  it  was 
intended  to  be  a  new  and  perfect  will,  and  to  replace  any  that 
might  haye  been  previously  made,  or  because  its  provisions  are 
incompatible  with  those  of  the  previous  will,  is  one  proper  to 
be  submitted  to  the  judgment  of  the  court  of  probate.  Nor  can 
it  be  any  good  or  sufBcient  reason  why  that  court  should  be  de- 
prived of  its  authority  to  pass  upon  a  subsequent  paper  that  it 
may  have  already  admitted  to  probate  a  paper  of  previous  date, 
which,  from  the  lights  then  before  the  court,  appeared  to  be  the 
true  and  only  last  will  and  testament  of  the  deceased.  If  the 
paper  produced  be  but  supplemental  to  the  former  will,  or  if  its 
provisions  are  only  in  part  inconsistent  with  those  of  the  former, 
which  contains  some  plainly  not  affected  by  the  later  will,  there 
can  be  no  doubt  that  the  court  of  probate  may  and  should  re- 
ceiye  probate  of  the  later  will. 

And  so,  as  it  seems  to  me,  if  the  later  will  contains  an  express 
clauso  of  revocation  of  former  wills,  or  contains  a  disposition  of 
the  estate  incompatible  with  the  provisions  of  the  former,  or 
from  its  general  character  may  be  inferred  to  be  an  entire  new 
bstnxment  intended  to  supersede  t«he  former,  the  court  of  pro- 


346  Sghultz  v.  Bchultz.  [Virginia, 

bate  should  reoeive  and  admit  it  to  probate,  leaving  it  to  have 
such  effect  as  the  law  would  neoessaril j  atiaoh  to  it.  And  I  eaa 
scarcely  think  that  it  is  necessary  in  such  a  case  first  to  file  a 
bill  under  the  statute  to  set  aside  the  former  will,  if  indeed  such 
a  proceeding  could  be  sustained.  The  function  ol  a  bill  to  set 
aside  a  will  that  has  been  admitted  to  probate  is  rather  to  insti- 
tute an  inquiry  as  to  the  due  execution  of  the  instrument  and 
the  competency  of  the  testator  to  make  a  will  than  to  institute 
before  the  jury  a  comparison  between  that  paper  and  another 
and  competing  instrument  claimed  to  be  the  true  last  will  of  the 
testator,  though  not  yet  admitted  to  probate  as  such;  and  thus 
convert  the  court  of  chancery  into  a  court  of  probate.  For  if 
its  decree  setting  aside  the  former  will,  upon  the  ground  that  a 
later  will  has  been  proved  before  the  jury,  have  not  the  effect 
per  se  of  setting  up  and  establishing  the  latter,  then  after  the 
verdict  and  decree  it  must  be  carried  into  the  probate  court  and 
proof  of  its  execution  given  there;  and  if  admitted  to  probate, 
it  must  be  subject  to  the  right  of  a  party  interested  to  contest 
it  bj  bill,  I  presume,  under  the  statute,  and  thus  again  to  raise 
the  same  questions  as  to  its  due  execution  and  the  competency 
of  the  testator  that  must  have  been  discussed  upon  the  trial  of 
the  validity  of  the  former  paper.  And  on  the  trial  of  this  issue 
a  testamentary  paper  of  still  later  date  (if  one  had  chanced  to 
be  found)  might  be  introduced  and  made  the  means  to  over- 
throw in  turn  the  second  paper  which  had  served  to  set  aside 
that  first  admitted  to  probate.  Great  injustice,  too,  might  fol- 
low, if  the  probate  of  a  given  paper  as  the  last  will  of  a  testator 
were  to  have  the  effect  of  exhausting  the  jurisdiction  of  the  court 
over  the  subject  until  that  will  should  be  first  set  aside  by  bill* 
For  if  no  such  bill  be  filed  within  seven  years  (under  the  act  of 
1819),  that  probate  becomes  forever  conclusive,  not  only  in  favor 
of  that  particular  paper,  but  against  all  others  whatsoever;  and 
if  a  will  of  later  date  should  be  afterwards  discovered,  it  would 
be  utterly  unavailing,  though  in  fact  the  true  last  will  of  the 
testator,  because  it  could  not  be  admitted  to  probate  pending 
the  probate  of  the  former;  and  that  could  not  be  gotten  out  of 
the  way,  because  no  bill  could  then  lie  to  set  it  aside. 

The  jurisdiction  of  the  courts  of  probate  in  Yirginia  is  a 
general  jurisdiction  conferred  by  statute  to  hear  and  determine 
all  causes,  matters,  suits,  and  controversies  testamentazy  arising 
within  their  respective  jurisdictions,  and  to  examine  and  take  the 
proof  of  wills  (as  well  of  realty  as  of  personally),  and  to  grant 
certificates  thereof:  1  Bev.  Code,  1819,  c.  1(M,  sec.  12,  p.  877. 
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The  same  section  prescribes  a  '*  method  and  role  *'  by  which  the 
oottrt  in  which  a  will  is  to  be  proved  is  determined.  If  the  tes« 
tator  have  a  mansion  or  known  place  of  residence,  the  will  is  to 
be  proved  in  the  superior  court  of  the  county  or  in  the  court 
of  the  county  or  corporation  in  which  such  mansion,  house,  or 
place  of  residence  shall  be.  If  he  have  no  such  place  of  resi- 
dence, but  lands  be  devised  by  the  will,  it  shall  be  proved  ux 
the  superior  court  of  the  county  or  in  the  court  of  the  county 
or  corporation  wherein  the  lands  lie,  or  in  one  of  them  where 
there  shall  be  lands  in  several  counties;  or  if  there  be  no 
fluch  known  place  of  residence,  and  there  be  no  lands  de« 
▼ised,  then  the  will  may  be  proved  either  in  the  superior  court 
of  the  couniy  or  in  the  court  of  the  county  or  corporation  where 
the  testator  died,  or  that  wherein  his  estate  or  the  greater  part 
thereof  shall  be;  or  such  will  might  in  any  case  be  proved  in 
the  general  court.  The  thirteenth  section  provides  that  where 
•ny  will  shall  be  exhibited  to  be  proved,  the  court  having  juris- 
diction as  aforesaid  may  proceed  immediately  to  receive  the 
probate  thereof  and  grant  a  certificate  of  such  probate.  The 
thirty-second  section,  p.  382,  provides  that  the  general  court 
and  the  several  courts  respectively  shall  have  the  like  jurisdic- 
tion to  hear  and  determine  the  right  of  administration  ef  the 
OBtate  of  persons  dying  intestate,  as  was  before  mentioned  (in 
the  twelfth  section),  as  to  the  proof  of  wills  in  respect  to  the 
intestate's  place  of  residence  or  death,  or  where  the  estate  shall 
lie.  Under  these  provisions,  the  general  court  has  decided  that 
m  grant  of  administration  by  the  court  of  a  county  or  corpo- 
cation  not  authorized  to  grant  it  according  to  the  "  method  and 
role  "  prescribed  in  the  act  (as  where  the  decedent  had  neither 
a  residence  nor  any  estate,  real  or  personal,  in  the  county  or 
oorporation  in  which  the  administration  was  granted)  was  the 
•et  of  a  court  without  jurisdiction,  and  was  void;  and  that  the 
first  grant  being  thus  a  mere  nullity,  the  court  which  might 
properly  have  granted  administration  in  the  first  instance  might 
pioceed  to  grant  it  in  the  same  manner  as  if  there  had  been  no 
previous  grant:  Ex  parte  Barker,  2  Leigh,  719;  case  of  adminis- 
tration of  Robert  Bobinson's  estate,  November  term,  1828,  cited 
in  Barker*B  Case. 

This  doctrine,  taken  from  the  English  law  in  relation  to  grants 
€i  administration  by  a  bishop,  is  supported  by  the  cases  of  CuUe 
▼.  Haskins,  9  Mass.  543,  and  Holyohe  v.  HaskinSf  5  Pick.  20, 
{16  Am.  Dec.  872],  but  it  can  not  now  be  sustained  as  sound  law. 
The  contrary  has  been  decided  in  the  case  of  FMwiok^e  Adm'f 
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T.  Sewell,  4  Har.  &  J.  393;  and  after  fall  consideration,  in  Raborg*$ 
Adm'r  y.  Hammond's  Adm'r,  2  Har.  &  G.  42.  In  Virginia,  tiie 
granfc  of  administration  by  a  court  of  probate  does  not  stand  on 
the  footing  of  Bach  a  grant  by  a  bishop  in  England;  and  I  re- 
gard  the  doctrine  of  Ex  parte  Barker,  supra^  as  entirely  repn* 
Elated  by  this  court.  In  Fisher  v.  BasseU,  9  Leigh,  119  [33  Am. 
Dec  227],  it  is  decided  that  a  grant  of  administration  by  the 
court  of  a  county  or  corporation  that  was  not  authorized  to  grant 
it  according  to  the  provisions  of  the  statute  (the  decedent  in 
that  case  having  been  a  foreigner,  and  having  died  abroad, 
and  who  had  no  residence  in  the  corporation  by  the  court  of 
which  the  administration  was  granted,  and  no  estate  of  any  kind 
there)  is  not  void,  but  voidable  only;  and  it  was  accordingly 
held  in  that  case  that  acts  of  and  dealings  with  such  administra- 
tor, consummated  before  the  letters  granted  to  him  were  revoked 
or  superseded,  could  not  be  called  in  question.  The  doctrine 
of  this  case  is  repeated  and  affirmed  by  the  case  of  Burnley's  Bep' 
resenJtatives  v.  Duke  etc.,  2  Bob.  (Va.)  102;  and  is  in  accordance 
with  the  opinion  of  the  supreme  court  in  the  case  of  Oarler^s  Hevrs 
V.  Cutting  et  ux. ,  8  Cranch,  251.  It  grows  out  of  the  well-settled 
principle  that  if  a  court  have  general  jurisdiction  over  a  given 
subject-matter,  a  party  affected  by  its  action  in  any  particular 
case  can  not  be  permitted  in  any  collateral  proceeding  to  show 
that  the  court  had  come  to  an  erroneous  conclusion:  Briiktin  v. 
Kinnairdy  1  Brod.  &  B.  482;  S.  0.,  5  Eng.  Oom.  L.  137;  3  Stark. 
Ev.  802. 

In  delivering  his  opinion  in  the  case  of  Fisher  v.  BasseU^  supra^ 
Judge  Tucker  says:  ''  I  do  not  consider  a  county  or  hustings 
court,  in  relation  to  the  grant  of  administration,  as  standing  on 
the  same  footing  with  the  ordinary  in  England.  The  county 
court  is  a  court  of  record,  audits  judgments  or  sentences  cannot 
be  questioned  collaterally  in  other  actions,  provided  it  has  juris- 
diction of  the  cause.  [He  cites  6  Bac.  Arb.,  Sheriff,  M.,  2,  p.  166; 
Parsons  v.  Loyd,  3  Wils.  346.]  And  this  is  to  be  understood  as 
having  reference  to  jurisdiction  over  the  subject-matter;  for 
though  it  may  be  that  the  facts  do  not  give  jurisdiction  over  the 
particular  case,  yet  if  the  jurisdiction  extend  over  that  class  of 
cases,  the  judgment  can  not  be  questioned;  for  then  the  quea* 
tion  of  jurisdiction  enters  into  and  becomes  an  essential  part  of 
the  judgment  of  the  court.  Thus  if  a  county  court  were  to  give 
judgment  of  death  against  a  white  man,  the  sheriff  would  have 
no  lawful  authority  to  execute  him;  or  if  a  court  of  chancery 
were  to  grant  probate  of  a  will,  it  would  be  tjwo^cto  void,  since 
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that  conrt  has  no  jaiisdiotion  in  any  oase  of  probate.  It  is  held 
▼oid  ipso  facto,  because  no  inquiry  is  necessary  to  ascertain  its 
tn^alidity.  But  where  the  court  has  jurisdiction  of  oases  ejusdem 
generis^  its  judgment  in  any  case  is  not  merely  void,  because  its 
invalidity  can  not  appear  without  an  inquiry  into  the  facts— an 
inquiry  which  the  court  itself  must  be  presumed  to  have  made, 
and  which  will  not  therefore  be  permitted  to  be  revived  collater- 
ally." He  cites  Prigg  v.  Adams,  2  Salk.  674,  in  illustration  of 
his  views.  Judge  Parker  in  the  same  case,  after  stating  that  he 
agreed  with  Judge  Tucker  in  the  opinion  that  the  grant  of  ad- 
ministration to  Scott  by  the  hustings  court  was  not  a  void  act, 
but  voidable  only,  proceeds:  "  The  distinction  between  the  acts 
of  a  court  having  jurisdiction  over  the  subject-matter  under 
some  circumstances,  and  those  of  one  which  in  no  possible  state 
of  things  can  take  jurisdiction  over  the  subject,  is  a  sound  and 
sufficiently  intelligible  one  to  guide  ouf  judgments  in  the  present 
ease.  If  under  any  circumstances  the  hustings  court  could 
grant  administration  to  Scott,  it  had  jurisdiction  of  the  subject, 
and  must  judge  of  those  circumstances.  If  it  erred  in  determin- 
ing that  the  facts  upon  which  its  power  to  grant  administration 
in  the  particular  case  depended  were  proved,  it  was  an  error  to  be 
eorrected  by  some  competent  authority;  but  until  so  corrected,  it 
conferred  upon  Scott  all  the  powers  of  a  rightful  administrator. " 

Judge  Allen,  in  delivering  the  opinion  of  the  court  in  the  case 
of  Bumley'B  Representatives  v.  Duke  etc,  supra,  says:  ''As  the 
court  of  Orange  county  had  general  jurisdiction  to  grant  ad- 
ministration when  a  proper  state  of  facts  existed,  whether  the 
court  erred  or  not  in  determining  that  the  facts  were  proved 
upon  which  the  power  to  grant  administration  in  the  particular 
case  depended,  is  not  to  be  inquired  into  collaterally.  Until 
such  orders  or  grants  were  reversed  or  revoked,  they  conferred 
on  the  grantees  all  the  powers  of  rightful  administrators." 
''Whether  the  particular  state  of  facts  existed  which  would 
have  authorized  the  court  to  grant  administration  originally, 
was  a  matter  to  be  inquired  into  and  decided  by  the  court,  and 
the  decision  if  erroneous  would  be  voidable  only,  and  not  void." 

These  views  apply,  as  it  seems  to  me,  in  all  their  force  to  the 
case  now  under  consideration.  The  provision  in  the  statute  for 
the  probate  of  wills  and  that  for  the  grant  of  administrations,  in 
reference  to  the  method  and*  rule  by  which  the  particular  court 
that  is  authorized  to  act  is  to  be  determined,  are,  as  we  have 
seen,  exactly  the  same.  When  the  will  of  1828  was  propounded 
for  probate  by  Michael  Schultz  in  1845,  and  the  probate  was 
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contested  by  Mrs.  Schultz,  the  case  was  certainly  a  matter,  snit^ 
or  controversy  testamentary  arising  within  the  county  of  Wood; 
and  of  all  such  the  county  court  of  Wood  possessed  a  general 
jurisdiction  by  the  express  provisions  of  the  act.  Assuredly  il 
was  not  a  case  in  which  ''under  no  possible  state  of  things" 
could  the  court  take  jurisdiction  over  the  subject.  If  the  will 
of  1818  had  been  set  aside,  undoubtedly,  according  to  the  pre* 
tensions  of  the  appellees  themselves,  it  had  full  authority  to 
admit  that  of  1828  to  probate.  So,  as  we  have  seen,  if  the  will 
previously  admitted  to  probate  contained  provisions  not  incom- 
patible with  those  of  the  will  of  1828,  so  that  in  the  opinion  of 
the  court  both  might  stand  together,  in  whole  or  in  part,  the 
two  papers  constituted  but  one  will,  and  both  might  be  legallj 
and  properly  admitted  to  probate,  though  propounded  at  differ- 
ent times.  And  as  the  court  had  a  general  jurisdiction  over 
cases  ^usdem  generia  under  certain  circumstances,  it  must  be 
taken  for  granted  that  the  court  did  make  inquiry  and  did  judge 
of  those  circumstances.  So  that  the  question  of  jurisdiction 
entered  into  and  became  an  essential  part  of  the  judgment  of 
the  court;  and  if  it  erred  in  its  judgment  in  this  respect  or 
otherwise,  the  error  was  one  which  must  be  corrected  by  some 
competent  authority  upon  a  proper  proceeding.  The  judgment 
can  not  be  held  void  ipao/cKio,  because  an  inquiry  is  necessary 
to  ascertain  its  invalidity;  and  this  inquiry  will  not  be  permitted 
to  be  made  collaterally;  and  being  voidable  only  and  not  void, 
it  must  remain  in  full  force  and  effect  as  evidence  or  otherwise 
until  reversed  or  in  some  way  annulled  by  a  proper  proceeding. 

In  the  cases  of  Fisher  v.  BaaseU  and  Bwndey'g  BqpresenlaiiveB 
V.  Duke  etc.,  supra,  the  action  of  the  court  was  the  grant  of  ad* 
ministration.  But  the  effect  of  a  judgment  of  a  court  refusing 
to  grant  administration  when  applied  for  as  a  bar  is  just  the 
same.  Until  reversed,  a  resort  to  any  other  tribunal  or  to  the 
same  tribunal  for  its  judgment  on  the  same  controversy  is  inad- 
missible: GoUom  V.  Ootiom,  4  Band.  194.  And  so  the  rejection 
of  a  paper  propounded  as  a  will  by  the  court  of  probate  must 
equally  preclude  a  resort  to  the  same  or  any  other  tribunal  to 
set  up  the  same  paper  while  that  sentence  remains  in  force  and 
unreversed. 

But  it  is  argued  that  even  if  the  decision  of  the  county  court 
rejecting  the  will  of  1828  be  considered  as  having  been  on  the 
merits,  and  if  that  court  had  jurisdiction  of  the  subject,  yet  as 
it  appears  from  the  reasons  of  the  circuit  court  contained  in  the 
written  opinion  filed  at  the  time  of  the  rendition  of  its  judgment 
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affirming  ihat  of  the  coaniy  ooart»  that  that  ooort  was  of  opinion 
that  the  county  court  had  no  ]arisdiotion»  its  judgment  is  to  be 
taken  and  considered  with  the  reasons  annexed;  and  that  the 
effect  of  so  considering  it  is  to  change  its  character  from  that  of 
a  judgment  on  the  merits  to  that  of  one  for  want  of  jurisdiotiony 
BO  that  it  is  no  bar  to  a  new  proceeding.  The  circuit  court,  it  is 
said,  had  original  jurisdiction  concurrently  with  the  county  court 
over  the  subject  of  probate  of  wills;  it  had  also  an  appellate  ju- 
risdiction both  upon  the  law  and  upon  the  facts,  and  its  judg- 
ment, therefore,  and  the  grounds  and  reasons  for  it,  are  to  be 
looked  to  to  determine  the  character  of  the  judgment  of  the  county 
court,  and  its  operation  and  effect  as  evidence  or  otherwise. 

The  judgment  of  the  circuit  court  was  that  there  was  no  error 
in  the  judgment  of  the  county  court,  and  that  the  same  should 
be  affinned  with  costs;  and  whatever  may  have  been  the  reasons 
which  led  the  circuit  court  to  pronounce  it,  I  am  at  a  loss  to 
perceive  how  they  can  either  enlarge  or  restrain,  or  in  any  way 
modify,  the  operation  and  effect  of  the  judgment  of  the  connfy 
court.  It  is  a  direct  general  affirmance  of  the  judgment  of  the 
county  court,  because  there  was  no  error  in  the  same;  it  left 
that  judgment  just  as  it  was  when  it  was  pronounced,  with  the 
same  force  and  effect  which  it  then  had.  Let  the  reasoning  of 
the  court  be  what  it  might,  it  could  stamp  no  new  character  nor 
impress  any  new  feature  upon  the  judgment  which  was  thus 
fully  and  formally  affirmed.  Nor  does  this  judgment  of  the 
circuit  court  derive  any  new  import  or  any  special  virtue  from 
the  fact  that  that  court  had  concurrent  original  jurisdiction  with 
the  county  court  over  the  subject,  and  appellate  jurisdiction  as 
well  upon  the  facts  as  upon  the  law  of  the  case.  When  it  pro- 
nounced its  judgment,  it  was  not  exercising  its  original  jurisdic- 
tion; nor  had  its  appellate  supervision  over  the  facts  of  the  case 
been  in  any  wise  invoked.  It  was  called  on  to  review  the  case 
solely  upon  the  questions  of  law  arising  upon  the  record;  and  it 
was  in  the  performance  of  this  duty  that  this  its  judgment  was 
pronounced.  Undoubtedly  the  circuit  court  might  have  rendered 
a  judgment  which  would  have  changed  the  character  of  the  judg- 
ment of  the  county  court,  and  taken  from  it  its  finality  and  con- 
clusiveness as  a  judgment  upon  the  merits.  To  attain  this 
object,  it  should  have  reversed  the  judgment  of  the  county 
court,  and  in  lieu  of  it,  rendered  judgment  overruling  the  appli- 
cation to  admit  the  will  of  1828  to  probate  for  want  of  jurisdic- 
tion in  the  county  court  to  entertain  it.  But  it  has  not  done 
■o;  it  has  affirmed  the  judgment  of  the  county  court,  and  its 
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original  opexation  and  effect  musty  as  it  seems  to  me,  remain  un- 
changed. 

That  the  reasons  of  the  circuit  court  for  its  judgment  can  not 
affect  the  force  and  operation  of  the  judgment  of  the  county 
court  seems  obvious  from  another  consideration.  If  thej  could 
have  the  effect  of  so  totally  changing  the  character  of  that  judg- 
ment as  to  convert  it  from  a  judgment  final  and  conclusive 
against  all  the  world  into  one  that  was  conclusive  against  no- 
body for  want  of  jurisdiction  in  the  court  to  act  upon  the  sub- 
jecty  if  it  chanced  that  the  circuit  court  was  wrong,  how  is  the 
error  to  be  corrected?  Mrs.  Schultz,  the  party  contesting, 
would  be  seriously  aggrieved  if  the  circuit  court  had  improperly 
deprived  her  of  the  benefit  of  the  judgment  of  the  county  court 
as  conclusive  evidence  against  the  will  of  1828;  yet,  from  what 
is  she  to  appeal  ?  The  judgment  of  the  circuit  court  affirming 
that  of  the  county  court  was  right;  and  she  can  not  appeal  from 
the  reasons  of  the  court;  for  it  is  the  settled  rule  that  how  erro- 
neous soever  may  be  the  reasons  of  the  court  for  its  judgment 
upon  the  face  of  the  judgment  itself,  if  the  judgment  be  right, 
it  will  not  be  disturbed  on  account  of  the  reasons. 

I  forbear  going  into  the  inquiry  whether  there  are  not  certain 
provisions  in  the  will  of  1818  not  inconsistent  with  those  of  the 
will  of  1828,  and  whether,  therefore,  as  to  them,  the  two  wills 
may  not  consist  and  stand  together.  In  the  view  I  take  of  the 
case,  this  inquiry  is  unnecessary;  but  considering  the  theory  of 
the  will  of  1828,  and  its  general  frame  and  structure  as  connected 
with  the  circumstances  disclosed  by  the  record,  much  might  be 
aaid  to  show  that  it  must  have  been  intended  as  a  perfect  and 
complete  testamentary  disposition  of  his  estate  by  the  testator, 
and  to  supersede  and  replace  any  former  will  or  wills  that  he 
might  have  made. 

I  am  of  opinion  to  reverse  the  decree  of  the  court  of  chancery 
of  the  twenty-fourth  of  March,  1848,  setting  aside  the  wiU  of  1818; 
to  set  aside  the  verdict  of  the  jury  and  the  order  directing  the 
issue,  and  to  dismiss  the  bill;  and  in  the  probate  case  to  revar.io 
the  judgment  of  the  circuit  court  of  the  twenty-fifth  of  A.^>rily 
1849,  affirming  the  sentence  of  the  county  court  of  the  seven- 
teenth of  April,  1848,  admitting  to  probate  the  will  of  1828;  and 
to  reverse  the  said  sentence  and  reject  the  said  i>aper. 

Daiosl  and  Samuels,  JJ.,  concurred. 
Allen  and  Monoube,  JJ.,  dissented* 
Decree  and  judgment  reversed. 
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What  PsBsoifs  a&s  Bound  bt  Dbobxbs  Aim  Obdxba  Obantino,  Bb- 
roKXSO,  Ain>  Rsrnsiyo  F&obate  or  Wills. — ^Thoagh  of  limited  or  Bpeeial 
Jurisdiction,  coorti  of  probate,  when  acting  within  their  jn^jadiction,  pro- 
nonncfl  judgments  as  binding  and  conolnsive  as  those  emanating  from  any 
oonrt  of  more  general  or  extensive  jorisdiction.  Such  judgments  are  effect- 
«ial  as  long  as  they  remain  in  force,  and  they  remain  in  force  until  reversed 
by  a  direct  proceeding  instituted  for  that  purpose:  Bee  HoUkUtff  t.  Ward, 
67  Am.  Dec  671,  and  note  citing  prior  oases;  Lyneh  ▼.  Baxter,  51  Id.  735,  and 
oases  cited  in  the  note;  McDade  v.  Burd^  50  Id.  407,  and  cases  cited  in  the 
note;  Bailey  v.  DUvoorlh,  48  Id.  760;  Slatter  t.  Olaoer,  Id.  118.  The  pri]>* 
eipal  ease  is  cited  to  this  effect  in  Andrews  v.  Avory,  14  Oratt.  236;  Hutchie' 
mm  V.  Priddy,  12  Id.  90.  Thus  in  Freeman  on  Judgments,  3d  ed.,  sec  319  a, 
it  is  said:  "  The  decrees  and  orders  of  a  probate  or  surrogate's  court,  made 
in  the  exerdse  of  jurisdiction  conferred  upon  it  by  law,  are  as  final  and  con. 
dnsiTe  as  the  judgments,  decrees,  or  orders  of  any  other  court.  The  charac- 
ter and  finali^  of  res  adjudieata  attach  to  the  decisions  made  in  probate  or 
surrogate's  courts,  irrespective  of  the  nature  of  the  issue  determined,  pro- 
vided always  that  the  court  had  jurisdiction  to  determine  it.  Hence, 
whether  the  adjudication  be  for  or  against  the  validity  of  a  will,  for  or 
against  granting  letters  of  administration,  allowing  or  diullowing  an  ac- 
eonnt^  granting  or  refusing  to  grant  a  homestead,  it  is  in  either  case  a  final 
settlement  of  the  matter  of  which  it  assumes  to  dispose,  and  it  can  not  be 
cdHaterally  attacked,  impeached,  or  avoided  in  the  same  nor  in  any  other 
court  by  any  of  the  parties  thereto,  nor  by  any  person  in  privity  with  them. 
It  is,  however,  as  in  other  cases,  essential  that  the  parties  to  be  affected  be 
brought  within  the  jurisdiction  of  the  court  by  the  service  of  the  notice  pre- 
scribed by  law,  and  that  the  court  have  jurisdiction  over  the  subject-matter." 
8ee  also  Id.,  sec.  608.  The  admission  of  a  will  to  probate  is  a  judicial  decision: 
HoOiday  v.  Ward,  19  Pa.  St.  485;  B.  C,  57  Am.  Dec.  671;  and  is  operative 
and  conclusive  as  to  the  due  execution  and  validity  of  the  will  until  repealed 
or  revoked  by  the  proper  tribunal,  and  is  not  collaterally  attackable:  Spqf- 
ford  V.  Smith,  59  N.  H.  366;  Moore  v.  Tanner,  5  T.  B.  Mon.  42;  Herrington 
V.  HerringUm,  Walk.  322;  AUen  v.  Dundas,  3  T.  R.  125;  Whicker  v.  Hume, 
7  H.  L.  Cas.  124;  NoeU  v.  WeUs,  1  Lev.  235.  Bo  as  to  the  effect  of  the  pro- 
bate of  a  married  woman's  will,  see  note  to  ChUter  v.  BuUer,  57  Am.  Deo. 
347;  Douglas  v.  Cooper,   3  Myl.  &  K.  378. 

Pbockbdings  with  Rbspect  to  Pbobatb  arb  in  Rbu.  But  the  judg- 
ment of  a  court  of  probate  respecting  the  probate  of  a  will,  admitting  or 
rejecting  it  from  probate,  has  a  different  and  more  stringent  effect  than  the 
ofdinary  judgment  of  a  court  of  competent  jurisdiction  acting  under  general 
jurisdiction  of  the  subject-matter  of  the  action.  It  is,  as  is  declared  in  the 
principal  case,  in  the  nature  of  a  judgment  in  rem,  that  is,  it  determines  the 
iUUus  of  the  Bubject-matter^in  this  case  the  will;  and  while  it  remains  in 
force,  it  is  conclusive  as  to  the  due  execution  and  validity  of  the  will,  not 
merely  uix>n  the  parties  who  may  be  before  the  court,  but  upon  all  persons, 
upon  all  courts,  "upon  all  the  world;"  SUxte  v.  McGlynn,  20  Gal.  233;  Wood- 
ruff T.  Taylor,  20  Vt.  65;  BaUoa  v.  Hudson,  13  GraU.  682,  citing  tho  prin- 
cipal ease;  KorveU  ▼.  Lessueur,  33  Id.  222;  ConnoUy  v.  Connolly,  32  Id.  657; 
Bednumd  v.  OoOins,  27  Am.  Dec.  208;  DeaUmde  v.  Darrington,  29  Ala.  92; 
Brock  V.  Frank,  51  Id.  85;  Anderson  v.  Oreen,  46  Oa.  361,  384;  Potter  v, 
WM,  2  Oreenl.  257;  St.  John's  Lodge  v.  Oallender,  4  Ired.  L.  835;  Sawyet 
▼.  DoBBier,  5  Id.  97:  Enloe  v.  Sherrill,  6  Id.  212;  Parker  v.  Parker,  11  Gush. 
G24;  Steele  v.  lUnn,  60  Tex.  467;  Freeman  on  Judgments,  sec.  608;  3  Red* 
Ax.  Dao.  Vol.  LX— 28 
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field  on  Wills,  63;  1  Williams  on  Ezecntors,  6th  Am.  ed.,  616,  617,  and  notei 
8o  a  purchaser  in  good  faith  of  land  from  a  devisee  nnder  a  will  daly  admit- 
ted to  proba^  ia  not  affected  by  proceedings  sabseqnently  institated  and 
resulting  in  annulling  the  will  as  a  forgery:  Steele  y.  Hetm,  60  Tex.  467. 

A  judgment  in  rem  against  a  will  is  conclusive  against  all  the  world:  Bal" 
lau  V,  Hudmm,  13  Gratt.  682.  An  executor  can  not  repropound  a  testament 
pronounced  against  when  first  offered  by  him  otherwise  than  upon  the  ground 
of  newly  discovered  evidence:  Rednumd  v.  CoUms^  4  Dev.  430;  8.  C,  27 
Am.  Dec.  208.  After  refusal  of  probate,  the  will  can  not  be  probated  in  an- 
other court:  Negro  John  v.  Morton,  8  Gill  &  J.  391.  After  trial  and  verdict 
of  a  jury  against  the  validity  of  a  will,  on  an  issue  of  demacoM  vel  turn,  the 
register  can  not  order  a  second  issue  upon  it:  Davia  v.  Rogers,  1  Houst.  183. 
Bee  Sheffield  v.  Budtinghamskire,  1  Atk.  628;  Fry  v.  Taylor,  Head,  594.  See 
"Executor  Represents  Legatees,"  it\fra.  But  as  was  held  in  the  principal 
case,  a  second  will  offered  for  probate,  after  probate  of  a  former  will,  must  bo 
tested  as  to  its  validity,  and  admitted  if  valid:  Shielde  v.  Alston,  4  AIil 
248. 

But  in  proceedings  for  or  controversies  concenpng  the  probate  of  a  will  any 
interested  party  may  by  petition  or  intervention  become  a  party  to  the  proceed- 
ings: St.  John's  Lodge  v.  Oallender,  4  Ired.  L.  335;  Sawyer  v.  Doaer,  5  Id.  97; 
Enloe  V.  SherriU,  6  Id.  212;  Benjamin  v.  Teel,  11  Id.  49.  Where  the  execu- 
tor institutes  proceedings  for  the  probate  of  a  will  of  personalty  in  his  own 
name,  any  person  who  has  an  interest  in  establishing  the  will,  and  who  would 
be  precluded  from  an  appeal  if  the  decision  was  against  its  validity,  may  in- 
tervene, and  thus  make  himself  a  party  to  the  proceedings:  Foster  v.  Tyler^ 
7  Paige,  48.  A  bill  in  chancery,  as  provided  by  statute,  to  set  aside  and 
annul  the  probate  of  a  will,  is  in  the  nature  of  a  proceeding  in  rem,  to 
which  any  person  having  an  interest  may  make  himself  a  party,  and  the 
decree  annulling  the  probate  is  final  and  conclusive  as  to  the  validity  of 
the  will  in  all  courts  and  upon  all  persons,  until  set  aside  or  reversed  in 
lome  direct  proceeding:  Hunt  v.  Acre,  28  Ala.  580.  There  are  statutes, 
as  we  shall  see,  that  the  heirs,  next  of  kin,  and  interested  parties  shall 
be  cited  to  appear  or  be  notified  of  the  application  for  probate  of  the  will, 
Md  in  such  a  case  a  party  not  notified  may  call  for  a  reprobate  of  the 
will,  and  is  not  left  solely  to  an  appeal.  Such  statutes  make  the  probate 
dmilar  to  a  proceeding  in  personam:  DetHonde  v.  Darrington,  29  Ala.  92; 
see  Brock  v.  Frank,  51  Id.  85.  But  even  in  such  case  the  decree  while  in 
force  is  valid  as  far  as  the  rights  of  third  persons  are  concerned:  Steele  v. 
Renn,  50  Tex.  467. 

CoNGLUsnnsinsas  of  Dbgreb  upon  Othxb  Cottbts. — In  the  language  of 
the  learned  author  of  Williams  on  Executors:  "It  is  a  legal  consequence  of 
the  exclusive  jurisdiction  of  the  court  of  probate,  in  deciding;  on  the  validity 
of  wills  of  personalty  and  granting  administration,  that  its  sentences  pro- 
nounced in  the  exercise  of  such  exclusive  jurisdiction  should  be  conclusive 
evidence  of  the  right  directly  determined.  Hence  a  probate  even  in  common 
form  unrevoked  is  conclusive  both  in  courts  of  law  and  of  equity  as  to  the 
appointment  of  executor,  and  the  validity  and  contents  of  a  will,  so  far  as  it 
extends  to  personal  property;  and  it  can  not  be  impeached  by  evidence  even 
of  fraud:"  1  Williams  On  Executors,  549.  A  court  of  chancery  can  not  set 
aside  the  probate  of  a  will  even  for  fraud:  State  v.  MeOlynn,  20  CaL  233; 
Archer  v.  Morse,  2  Vem.  8.  A  court  of  equity  has  no  jurisdiction  to  relieve 
from  the  probate  of  a  will  otherwise  conclusive  unless  the  consent  of  the  next 
of  kin  to  the  granting  of  it  was  fraudulently  obtained.    The  fact  of  the 
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testatoc's  moompeteaoy  haTing  been  duoovered  too  late  to  appeal  from  the 
probate  ia  no  groand  for  declaring  the  will  fraudulent  and  making  the  residu- 
ary legatee  a  trustee:  OmgeU  t.  Home^  9  Sim.  539.  The  surrogate's  court 
has  ezclouTe  juriadiotioiiof  the  probate  of  wills  of  personal  property,  and  the 
supreme  court  has  no  jurisdiction  to  entertain  an  action  brought  to  establish 
the  claims  of  legatees  in  the  first  oodieil  of  a  will,  and  to  set  aside  the  probate 
of  a  subsequent  oodieil  by  which  such  legacies  are  revoked:  Booth  ▼.  Kitchen^ 
7  Hun.  255.  The  probate  is  not  collaterally  attackable  on  the  ground  of  fraud: 
Spofford  V.  Smilht  59  N.  H.  366.  A  wiU  refused  probate  can  not  be  proved 
afterwards  in  another  courts  Nogro  JoKm  ▼.  Morion,  8  Gill  &  J.  391.  The 
subject  of  the  oonolnsiyeoess  of  decrees  of  distribution,  and  the  power  of 
chauoery  to  correct  or  set  aside  settlements  of  accounts  in  probate  courts,  is 
treated  in  the  note  to  Chreon  ▼.  Oreightont  48  Am.  Dec.  7ii-751.  A  court  of 
chancery  has  jurisdiction  to  set  up  a  will  that  has  been  lost^  suppressed,  or 
destroyed:  Btukamm  t.  Matioek  47  Id.  622. 

Pbobatb  cf  GoifKOir  avD  Solemn  FoBM.^nnder  the  English  system, 
two  forms  of  probate  exirted,  called  probate  in  common  and  solemn  form. 
The  probate  in  common  form  was  not  concluaive,  but  any  person  interested 
in  tho  estate  might,  within  a  reasonable  time^  call  for  a  proof  in  solemn 
form,  and  this  latter  proceeding  furnished  a  kind  of  contest  of  the  wilL 
These  forma  of  probate  are  thus  described  in  Bedfield  on  Wills:  "  The  Eng- 
lish courts  of  probate,  both  while  that  jurisdiction  was  retained  in  the  eccle- 
siastical courts  and  in  the  present  court  of  probate  and  matrimonial  causes, 
make  a  formal  division  of  causes  for  the  proof  of  wills  into  those  in  common 
form  and  those  in  solemn  form;  the  distinction  embracing  two  classes  of 
cases,  which  with  us  are  more  commonly  called  contested  and  non-con- 
tested cases.  But  the  distinction  is  not  precisely  the  same  as  that  between 
contested  and  non-contested  cases  with  us,  since  in  the  proof  of  wills  in  com- 
mon form  in  the  English  courts  of  probate  no  notice  to  those  opposed  to  the 
will  is  given,  and  no  one  can  object  to  the  allowance  of  the  proof.  The  execu- 
tor acts  at  his  own  discretion  in  regard  to  which  form  of  proof  he  will  adopt. 
If  ho  is  informed  of  objections  being  made  against  the  will,  or  has  reason  to 
expect  them,  he  naturally  adopts  the  solenm  form  of  proof.  And  on  the  con- 
trary, if  no  groand  of  objection  is  known  to  exist,  and  no  such  objection  is 
expected,  ho  will  naturally  proceed  in  common  form.  Where  proof  in  solemn 
form  is  intended,  formal  notice  is  given  to  all  parties  interested.  And  where 
the  will  is  proved  in  the  first  instance  in  common  form,  any  one  interested  in 
the  estato  may,  within  reasonable  time,  cite  the  executor  to  make  proof  of 
the  will  in  solemn  form  or  per  iestes.  This  is  the  form  of  proof  most  in  use 
in  the  American  states  in  regard  to  wills.  But  the  proof  of  will  in  common 
form  exists  in  a  considerable  number  of  the  American  states:*'  2  Redfield  on 
Wills,  27-30;  see  Brown  v.  Anderson,  13  Ga.  171;  ^oyes  v.  Barber,  4  N.  H. 
409.  Probate  in  solemn  form  is  a  judgment  in  rem:  Anderson  v.  Oreen,  46 
Oa.  361.  In  Bellv*  Amutrong,  1  Add.  372,  it  is  said:  "Next  of  kin  as  such 
merely  are  entitled  to  call  for  proof,  per  testes,  of  any  deceased's  will,  of 
common  right.  If,  indeed,  the  executor  propounds  and  proves  it  per  testes 
of  himself,  which  he  may  do— duly  citing  the  deceased's  next  of  kin  to  '  see 
proceedings  '—all  next  of  kin  so  cited,  generally  speaking,  are  thereby  for- 
ever barred.  Nay,  if  he  so  propounds  and  proves  it  against  certsin  only  of 
the  deceased^  next  of  kin,  without  having  cited  them  at  all,  the  others,  even 
though  uncited,  if  to  a  certain  extent  privy  to  and  aware  of  the  suit,  shall 
not  put  the  executor  on  proof,  per  testes,  of  the  will  so  once  already  proved, 
a  second  time.    This  was  the  case  of  NeweU  and  King  v.  Weeks,  {infra[^ 
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But  where  no  snch  dreamstanoes  exists  this  common  ri|^t  of  the  next  of  kin 
is  not  barred:  Id. 

The  probate  of  a  will  in  common  form  upon  the  ex  parte  application  of  ths 
exeontor  is  merely  an  incipient  step  to  give  l^e  coort  jnrisdiotion  of  thematter, 
and  is  not  conclasive  on  the  parties  interested,  but  may  be  opened  and  set 
aside  npon  stifficient  legal  grounds:  HamJberUn  y.  Terry,  1  Smed.  &  M.  Ch. 
689;  CowdenY,  Ddbyne,  5  Smed.  &  M.  82;  WoUy,  WaU,  90  Miss.  91.  The  mere 
acquiescence  of  the  next  of  kin  to  the  probate  being  taken  in  common  form 
is  no  bar  to  the  exercise  of  the  right  to  call  lor  proof  of  the  will  in  solemn 
form,  even  though  they  have  received  legacies  due  them  under  the  will,  but 
they  must  bring  back  or  offer  to  return  the  legacies  paid:  Vance  v.  Cranqfordf 
i  Go.  445;  BeU  v.  Armstrong,  1  Add.  365.  At  common  law,  after  tiiirty 
years  a  petition  to  prove  the  will  in  solemn  form  could  not  be  maintained: 
Noyee  V.  Barber,  4  N.  H.  406;  Davia  v.  Pari,  2  Treadw.  Const.  605.  And 
by  statute  in  Georgia  probate  in  common  form  is  conclusive  after  seven  years, 
except  as  to  minors:  Anderson  v.  Oreen,  46  Oa.  361,  384;  and  in  South  Carolina 
after  four  years:  Kinard  v.  Biddlehooeer,  3  Rich.  L.  258w  Long  delay  may 
amount  to  waiver  of  the  right  unless  there  be  disabilities:  Vance  v.  Orauiford^ 
4  Ga.  445,  Where  the  next  of  kin  were  privy  to  the  probate  and  acquiesced 
for  a  long  time  in  the  will,  they  were  not  at  liberty  to  put  the  executor  on 
proof,  even  though  the  will  had  not  been  proved  per  iealee.  It  is  not  neces- 
sary that  they  be  actually  cited;  but  the  court  looks  to  the  substantial  justice 
of  the  case:  NeweU  v.  Weeks,  2  PhiUim.  230-232,  and  Hoffman  v.  Norrie^ 
^ere  cited.  In  NeweU  v.  Weeks,  2  Fhillim.  224,  the  next  of  kin,  though  not 
cited  to  ''see  proceedings,"  were  held  to  be  barred  from  contesting  the  pro- 
bate, from  the  fact  of  their  having  been  cognizant  of  a  former  suit,  in  which 
the  validity  of  the  same  will  had  been  contested  by  other  next  of  kin,  in 
the  absence  of  law  making  it  necessary  to  cite  parties  interested.  So  in 
JtalcUffe  ▼.  Barnes,  2  Sw.  &  Tr.  486,  and  Bedmond  v.  Cottins,  27  Am.  Deo» 
^08. 

ExsouTOB  RxPKBSEins  Legatees.  At  common  law,  as  we  shall  see,  the 
probate  of  a  will  of  real  estate,  or  a  decree  refusing  the  probate  of  such  a 
will,  was  not  conclusive  upon  the  heir,  but  he  might  bring  ejectment  for  tho 
land  claimed,  and  dispute  the  validity  and  due  execution  of  the  will  in  a 
court  of  common  law.  The  decree  of  the  ecclesiastical  courts  was  binding 
only  in  case  of  wiUs  of  personalty.  But  in  these  cases  the  executor  represented 
the  legatees:  Colmn  v.  Frasxr,  2  Hagg.  Eo.  292,  note;  Beynolda  v.  Thrvipp, 
1  Curt.  569,  570;  Walker  v.  Ferryman,  23  Ga.  309;  Barksdale  ▼.  Hopkins, 
Id.  332;  RednUmd  y.  CoUms,  27  Am.  Dec  208.  True,  they  might,  as  of  com- 
mon right,  in  the  first  instance  call  for  the  proof  of  the  will  in  solemn  form, 
yet  a  judgment  against  the  will  when  propounded  by  him  will  bind  the 
legatees,  even  though  at  the  time  of  the  sentence  they  were  laboring  under 
disabilities,  such  as  coverture  or  infancy,  or  even  if  at  that  time  they  were 
not  yet  t»  esse:  Bedmond  v.  CoUms,  supra;  see  BaXUm  v.  Hudson,  13  Gratt. 
682,  and  the  principal  case.  The  principal  case  is  cited  to  this  effect  in  Nor* 
veil  V.  Lessueur,  33  Id.  229;  Connolly  v.  Connolly,  32  Id.  657-664.  So  a  sen- 
tence in  favor  of  a  will  against  the  executors  of  a  former  will  is  binding  on 
the  legatees  named  therein,  unless  fraud  or  collusion  can  be  shown  between 
the  parties  to  the  suit,  or  neglect  or  mismanagement  in  the  conduct  of  it: 
Hayle  ▼.  Hasted,  1  Curt.  236.  And  a  judgment  against  the  executor  setting 
aside  a  will  on  a  rule  to  prove  it  in  solemn  form,  the  will  having  been  proved 
previously  in  common  form,  is  binding  upon  the  legatees,  although  not  par- 
ties on  the  record,  unless  obtained  by  fraud  and  coUnsion  on  the  part  of  tlia 
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tfxeonton:  Brmm  t.  Andemm,  13  Gs.  171.  Bat  where  two  papers  wert 
propounded  by  an  ezeoator  appointed  in  one  of  them,  and  rejected,  and  ad- 
ministration granted  to  the  next  of  kin,  a  legatee  was  allowed  to  reproponnd 
the  papers,  on  the  ground  that  his  interest  was  entirely  nnder  the  paper  in 
which  no  ezecator  was  named,  and  as  the  two  papers  were  not  necessarily  con* 
nected,  he  was  not  in  pririty  with  the  ezecator:  Wood  v.  Medky^  1  Hagg.  Ec 
645.  Although  the  executor  represents  the  interests  of  all  the  legatees  un- 
der a  will,  still  the  court  may  direct  all  the  parties  interested  to  be  brought 
before  it,  though  this  is  not  neoessaiy :  Reynolds  r,  Thrupp,  1  Curt.  569,  670. 
And  the  legatee  may  intervene  upon  showing  some  good  cause,  such  as  bus- 
picion  of  collusion,  want  of  inf oimation,  or  some  other  reason  which  would 
render  the  executor  less  capable  of  acting.  But  the  court  would  not  recog- 
nize the  right  of  intervention  without  such  showing:  CoMii  v.  Fraeer,  2 
Hagg.  £c.  2SI2,  note. 

BTATuns  Relatdto  to  P&obatb  of  WnjA^In  many  states,  the  common- 
law  roles  as  to  the  parties  bound  by  decrees  of  the  probate  or  surrogate's 
court,  respecting  the  probate  of  wills,  are  greatly  changed  by  statute.  Such 
statutes  sometimes  change  the  character  of  the  proceeding  from  one  in  rem 
to  one  at  least  similar  to  a  proceeding  in  personam:  Dealonde  v.  I>arringtion% 
29  Ala.  92.  Most  of  these  statutes  provide  that  during  a  certain  period  the 
probate  shall  be  open  to  contest;  after  the  expiration  of  which  period  the 
probate  shall  be  conclusive.  While,  however,  the  decree  is  in  force,  if  valid 
m  other  respects,  it  will  of  course  be  binding:  8iaU  v.  McOlynn,  20  Gal.  233; 
Steel  V.  Henn,  60  Tex.  467.  The  statutes  of  the  several  states  respecting  the 
probate  of  wills  are  collected  in  the  note  in  3  Jarman  on  Wills,  5th  Am.  ed., 
729.  These  statutes  vary  considerably:  therefore  the  decisions  have  been 
arranged  by  states. 

A  labama, — ^Upon  an  application  for  probate,  the  next  of  kin  must  be  informed: 
Bh&dda  v.  Alston^  4  Ala.  248.  When  a  bill  has  been  admitted  to  probate 
without  notice  to  the  parties  who  are  by  law  entitled  to  notice,  the  probate 
will  be  set  aside  on  their  timely  application:  Lowell  v.  Lowell,  40  Id.  243; 
6.  C,  41  Id.  359;  Itoy  v.  Segrist,  19  Id.  810.  Bat  the  contestant  of  the  will 
will  not  be  allowed  to  take  advantage  of  the  omission  to  notify  other  heirs: 
Walker  v.  Jonea,  23  Id.  448.  The  next  of  kin,  though  cited,  are  not  parties 
to  the  proceedings  for  the  probate  of  a  will,  unless  they  appear  and  make 
themselves  parties;  and  without  this  they  can  not  appeal  from  tho  decree  of 
the  probate  court:  Clemens  v.  PcUUraon,  38  Id.  721.  But  in  Lets  v.  Brown' 
ing,  15  Id.  495,  it  is  held  that  the  next  of  kin  not  cited  may  be  made  parties 
on  petition,  and  sue  out  a  writ  of  error.  Probate  without  citation  of  next 
of  kin  resident  within  the  state  is  erroneous:  Id.  Decree  of  court  of  probate 
admitting  a  will  to  probate  without  notice  to  the  testator's  widow  is  erro- 
neous: StapleUm  v.  Staplelon,  21  Id.  587.  And  she  or  her  representatives,  if 
not  notified  of  the  application  for  probate,  may  apply  to  have  the  probate 
set  aside,  after  the  expiration  of  the  time  allowed  for  her  dissent:  Lovett  v. 
C^isolm,  30  Id.  88.  Under  an  early  Alabama  statute,  a  provision  was  made 
whereby  the  heir  at  law  or  nearest  of  kin  of  the  testator  could  contest  the 
will  in  chanceiy,  so  that  one  suit  would  be  conclusive  and  final.  Here  the 
probate  was  not  even  prima  facie  evidence  of  its  validity,  bnt  the  contest 
was  in  place  of  proof  in  solemn  form.  The  statute  also  provided  a  period  of 
limitation  after  which  the  probate  should  be  condosivet  Johnston  v.  Olass^ 
todb,  2  Id.  218. 

Cal^brma. — ^In  this  state  the  probate  may  be  contested  at  any  time  within 
a  year,  after  which  the  probate  is  conclusive:  Samsom  v.  Samson,  17  Hep> 
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145.  The  heirs  have  a  year  to  move  for  the  re^oeatioa  of  probate,  whethez 
the  istnea  were  tried  by  a  jury  or  not:  Cuntdngham't  Sktate,  Myriok'e  Prob. 
Bep.  214.  Unlets  contested  within  a  year,  the  probate  is  absolute.  Propos- 
ing a  codicil  is  a  contest,  and  its  probate  is  barred  after  a  year,  except  as  to 
persons  under  disability,  according  to  the  statute:  Adiifs  EakUe^  Id.  268. 
Citation  to  the  heirs  to  show  cause  against  the  probate  of  a  will  not  served  is 
no  objection  to  the  jurisdiction,  if  the  heirs  answer:  Abila  v.  PadiUa,  14  Cal. 
103.  Semble  that*  the  probate  court  will  not  acquire  jurisdiction,  unless  the 
statutory  requirements  as  to  notice  of  application  for  probate  be  duly  com- 
plied with:  JlcCfrea  v.  ffarauihy,  il  Id.  146»  148. 

Iowa, — Under  the  code  of  Iowa,  the  admission  of  a  will  to  probate  is  not 
conclusive  on  parties  adversely  interested,  and  an  appeal  therefrom  may  be 
taken  or  an  original  action  brought  to  set  aside  the  will:  Leighiom  t.  Orr,  44 
Iowa,  679. 

Kentucky, — One  not  a  par^  to  contest  of  a  will  in  the  county  court  may 
contest  it  by  bill  in  chancery  in  the  circuit  court  within  seven  yean  after 
probate:  JIamiUon  v.  Berry,  14  B.  Mon.  25. 

Maryland, — ^By  construction  of  a  statute  of  this  state,  it  is  held  that  after 
a  probate  of  a  will  and  a  contest  involving  its  validity,  no  further  proceeding 
in  that  court  can  be  had  by  any  one,  unless  the  probate  is  first  revoked  for 
fraud  or  coUnsiop,  upon  a  direct  application  for  the  purpose:  Worthmyton  v. 
Gtt<%«,  56Md.542. 

New  Jersey. — ^The  notice  of  application  for  probate  required  by  statute 
must  be  given,  or  the  probate  will  be  vacated  on  petition  of  an  interested 
party  t  Lawrences  WiU,  7N.  J.  Eq.  215. 

New  Tork, — ^The  probate  of  a  will  can  not  be  attecked  collaterally  for  an 
irregularity  in  the  service  of  the  dtetion  upon  the  next  of  kin:  Wetmare  v. 
Parker,  52  N.  Y.  450.  Notice  of  application  for  a  commission  to  take  proof 
of  a  will  in  a  foreign  country,  for  the  purpose  of  recording  the  same  as  a 
wUl  of  real  cstete  within  New  York,  must  be  given  to  the  persons  in- 
terested in  a  like  manner  as  is  required  upon  proving  a  will  before  a  surro> 
gate:  Matter  of  Atkinwn,  2  Paige,  214.  In  a  proceeding  instituted  directly 
to  impeach  the  probate  itself,  within  the  stetutory  period  of  one  year,  the 
probate  is  not  even  prima  /ode  evidence  of  the  validity  of  the  will,  but  the 
executors  or  parties  interested  must  prove  the  will  de  novo  by  original  proof: 
Collier  v.  Idley,  I  Bradf .  94.  The  statute  allowing  a  contest  of  the  probate 
within  one  year  does  not  contemplate  a  contest  at  the  time  of  the  probate, 
and  a  subsequent  contest  on  the  same  grounds  within  a  year.  And  the  con* 
test  to  open  the  probate  must  be  effectively  begun  within  a  year;  not  only 
must  the  allegations  be  filed,  but  citations  must  be  issued  thereon:  Matter  q/ 
Oouraud,  23  Hun.  560.  And  the  statutory  period  of  a  year  will  not  be  ex- 
tended unless  for  strong  and  controlling  reasons:  Matter  of  Becker,  Id.  207. 
The  remedy  against  a  decree  rejecting  a  will  is  by  appeal,  not  by  petition  to 
open  the  decree:  Mttnro's  Estate,  15  Abb.  Pr.  363;  Dobke  v.  Munro,  1  Bedf. 
486.  But  in  Bailey  v.  Stewart,  2  Id.  212,  it  is  held  that  the  surrogate  has 
discretionary  power  to  open,  vacate,  or  modify  his  probate  of  a  will  of  real 
or  personal  property,  or  both,  and  if  a  probate  were  refused  by  mistake  or 
miaapprchension,  the  decree  refusing  it  should  be  opened,  -  and  the  applica- 
tion reheard.  A  creditor  of  a  testator  is  not  *'  a  person  interested  in  the  es- 
tate,"  80  as  to  allow  him  to  petition  the  court  to  open,  vacate,  or  revoke  the 
decree  ailmittiug  the  will;  Heilman  v.  Jone$,  5  Id.  898. 

North  Carolina, — In  the  probato  of  nuncupative  wills  every  requirement  ol 
the  statute  should  be  carefully  observed,  and  especially  will  the  probats 
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prove  defeotiTe  if  the  next  of  kin  are  not  cited:  BanUn  t.  JSemhrn,  9  Ired«  L. 
160. 

Ohio. — Notice  mnrt  be  giTen  by  publication  to  partiee  interested  in  the  pro- 
bate of  a  lost  will  and  residing  out  of  the  county,  where  no  person  interested 
resides  within  the  oonnty  to  whom  notice  may  be  given:  Bamfforth  v.  MWer^ 
2G  Ohio  SL  641.  A  decree  will  be  reversed  for  omission  to  make  a  legatee  a 
party  to  a  suit  to  contest  the  validity  of  a  will:  R^ormed  Prab»  Church  v. 
Ageism,  36  Id.  638. 

Pemuylvankh — ^Any  person  interested  to  contest  a  will  may  contest  or  ap- 
peal from  the  decision  of  the  probate  court  within  five  years:  McCori^a  Appeal, 
08  Pa.  St.  33.  Logatees  should  be  made  parties  to  a  suit  to  contest  the 
validity  of  a  will:  Inrt  Whiiaker,  13Phila.22. 

JVmMSfse.— In  this  state  the  probate  can  not  be  contested  except  by  next 
of  kin  not  duly  cited  to  appear  at  the  application  for  the  probate:   Wynne  v 
Bpient  7  Humph.  394. 

Teaoaa.-^'Bj  statute  of  Texas,  suit  may  be  brought  to  set  aside  a  will  on  the 
ground  of  fraud  or  forgery  wiUiin  two  years  after  the  discovery  of  su^h  forgery 
or  fraud;  but  when  such  suit  is  brought  more  than  two  years  after  the 
probate,  the  plaintiff  must  show  diligence  on  hie  part,  and  that  it  was  through 
no  negligence  of  his  that  the  fraud  was  not  discovered  sooner:  Samaome  v. 
Bearden^  60Tez.  119. 

Wisoonrin, — Proceedings  of  the  court  oonceming  the  probate  of  a  will  are 
valid  as  to  all  parties  notified  or  who  appeared  or  assented  to  them,  though 
invalid  as  to  persons  not  duly  notified  who  did  not  appear  or  assent  to  them: 
O'DtU  V.  Bogers,  44  Wis.  136. 

EvncT  OF  Pbobatb  Dicbu  ufon  Pebsons  vhdsb  DuABiUTiBs.^Undef 
a  statute  requiring  notice  of  application  for  probate  to  be  given  to  the  heirs, 
but  not  requiring  the  appointment  of  any  guardian  ad  Uiem  for  the  minor 
heirs,  the  probate  will  be  conclusive  upon  tiie  minor  heirs,  though  no  guardian 
be  appointed:  Mousaeau'a  WUl,  30  Minn.  202.  To  the  oontrary  is  O'DeU  v. 
Bogera,  44  Wis.  136.  It  ii  there  held  that  though  the  statute  is  silent  as  to 
the  appointment  of  a  guardian  for  infant  heirs,  yet  this  is  neoesiary  where 
notice  to  persona  interested  is  reqiiired,  and  if  this  b  not  done,  the  proceed- 
ings will  be  void  as  to  them.  If  the  probate  of  a  will  is  void  as  to  any  one, 
by  reason  of  no  special  guardian  being  appointed  for  the  minor  heirs,  it  is  void 
only  as  to  such  minor  heirs.  It  will  be  binding  on  the  executors,  creditors, 
and  parties  in  interest  who  have  expressly  or  constructively  assented  to  it: 
JUelma  v.  PjUter,  13  N.  W.  £ep.  266.  In  New  York,  the  omission  to  ap- 
point  a  guardian,  as  required  by  statute,  for  an  infant  heir  duly  cited  will 
render  the  Judgment  voidable  only,  but  not  void;  and  the  petition  for  the 
revocation  of  the  probate  must  be  made  within  one  year  from  the  time  the 
infant  attains  his  majority:  MaUer  of  Becker,  28  Hun,  207.  If  the  infant 
heirs  have  a  general  guardian,  he  should  be  cited  to  attend  the  proof  of  the 
will,  notwithstanding  his  interest  is  adverse  to  his  ward's:  Keeney  v.  Whit- 
numiA,  10  Barb.  141.  Where  the  heirs  at  law  were  infants,  and  the  executor, 
who  wajB  residuary  legatee,  was  also  made  testamentary  guardian,  the  pro- 
bate of  the  will  before  any  other  guardian  of  the  heirs  was  appointed  could 
not  have  the  effect  of  a  probate  in  solemn  form.  The  interests  of  the  execu« 
tor  and  the  heirs  were  antagonistic:  Hoj/es  v.  Barber,  4  N.  H.  406.  By  stat- 
ute in  Pennsylvania,  a  probate  is  conclusive  as  to  realty,  unless  contested 
within  iivo  years;  and  no  exception  being  made  as  to  minors  and  /emei 
towertf  the  probate  is  conclusive  as  to  all  persons:  Folniar's  Appeal,  68  Pa.  8t. 
182.    By  the  statute  of  Mississippi,  adults  have  five  years  ajid  infants  five 
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years  after  majority  to  contest  will.  And  when  the  validity  of  a  will  has  beei» 
contested  in  the  statutory  manner,  the  decree  is  absolute  against  all  persons^ 
infants  as  well  as  adults^  although  not  parties  to  the  proceeding:  Scott  ▼. 
CalvU,  3  How.  (Miss.)  148.  A  sentence  of  the  probate  court  fairly  obtained 
and  pronounced  upon  the  merits,  rejecting  a  will  propounded  by  tiie  testator, 
ia  binding  upon  an  infant  legatee,  as  his  interests  are  represented  by  the 
executor:  Wills  v.  Spraggins,  3  Gratt.  555;  and  see  the  principal  case. 

Notice  to  the  husband  of  an  application  to  prove  a  will  in  solemn  fornix 
Irhen  the  wife  is  next  of  kin  to  the  deceased,  is  not  notice  to  her  so  as  to  con- 
clude her  in  a  subsequent  application  to  caveat  the  will:  Stone  v.  Green,  30 
Ga.  340.  Since  the  acts  giving  a  married  woman  the  same  rights  in  her  sep- 
arate property  as  if  she  were  a  feme  aole,  it  is  not  necessary  to  cite  her  hus- 
band on  the  probate  of  a  will;  yet  it  is  highly  proper  to  cite  the  husband  also: 
Bleeeker  v.  Lynch,  I  Bradf.  458;  Keeney  v.  WhUmarsk,  16  B^rb.  141.  Non- 
residents have  no  interest  in  the  estate  five  yours  after  the  probate,  under 
the  California  statute  as  to  escheated  estates,  so  as  to  allow  them  to  seek  for 
revocation  of  the  probate:  Broderieh's  EHaie,  Myrick's  Prob.  Rep.  19.  Ac- 
quiescence in  the  probate  of  a  will  in  common  form  for  four  years  after  th3 
rei.\oval  of  all  disabilities  will  preclude  the  parties  in  interest  from  requiring 
it  to  be  proved  in  solemn  form  by  the  statute  of  South  Carolina:  Kinard  v.. 
Biddlehoover,  3  Hich.  L.  258.  A  person  admitting  the  jurisdiction  of  the 
court  after  his  disability  is  removed  will  be  bound  by  the  judgment:  O^DeJl 
V.  Rogers,  44  Wis.  136.  • 

At  Common  Law,  Pbobatb  not  Conclusive  as  to  Realty,  and  not  Bind- 
ing UPON  Heib.  The  ecclesiastical  court  had  no  jurisdiction  over  wills  of 
real  est^ite,  and  its  decree  had  no  effect  whatever  as  to  the  titl3  to  real  prop- 
erty. Whenever  that  formed  the  subject  of  controversy  in  an  action  of  eject- 
ment, or  otherwise,  the  question  of  the  due  execution  and  validity  of  the  will 
was  considered  de  rumo  in  the  common-law  courts.  And  the  probate  of  & 
will  was,  as  to  real  estate  devised,  not  even  evidence  of  its  validity:  See 
Tompldns  v.  Tompkins,  1  Story,  547.  The  probata  or  refusal  of  probate  ia 
conclusive  only  as  to  personalty:  WIdcker  v.  Hume,  7  H.  L.  Cas.  124;  Asay  v. 
Hoover,  45  Am.  Dec.  713.  And  when  the  Validity  of  a  will  is  brought  intoi 
question  incidentally,  on  a  question  of  title  to  real  property,  it  is  open  for 
investigation  in  any  court  in  which  the  title  may  ba  litigated:  FuenUs  v. 
Chines,  1  Woods,  112;  BaOey  v.  Stewart,  2  Redf.  212;  Rowland  v.  Emns,  S 
Pa.  St.  435.  After  proof  in  solemn  form,  or  even  after  verdict  upon  an  issno- 
of  devisavit  vel  non,  the  heir  may  assert  his  right  to  land,  and  question  the- 
validity  of  the  will  as  a  devise:  Tygart  v.  Peeples,  9  Rich.  Eq.  46.  The  pro- 
bate of  a  will  of  real  estate  is  now,  however,  prima  fade  evidence  of  its^ 
validity:  HolUday  v.  Ward,  57  Am.  Deo.  671;  Rowland  v.  Evans,  6  Pa.  St. 
435;  Bailey  v.  Stewart,  2  Redf.  212.  And  after  great  lapse  of  time  the  pro- 
ceedings of  the  probate  judge  will  be  presumed  to  have  been  regular,  and 
the  will  may  bo  read  in  evidenoe  without  further  proof:  Oiddings  v.  Smith, 
15  Vt.  344. 

Pbobatb  Conclusive  as  to  Rbaltt  whxbb  Pbobatb  Coubt  has  Juris- 
DICTION  OF  WiLi£  OF  BoTH  Pebsonalt?  AND  Realtt.  In  many  states  courts 
of  probate  have  the  same  power  over  the  probate  of  wills  of  real  estate  as  of 
personal  estate,  and  hence  their  decrees  are  equally  conclusive  upon  the  ques- 
tion of  the  validity  and  due  execution  of  such  wills,  such  decrees  not  being 
collaterally  impeachable:  1  Williams  on  Executors,  6th  Am.  ed.,  617,  613,  note. 
Bttoh  is  the  case  in  Massachusetts:  Tompkins  v.  TompJdns,  I  Story,  547; 
Parker  t.  Parker,  11  Cush.  519.  524.    So  it  is  held  in  Judsojk  v.  Zfoke,^  3  Day» 
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819;  ScoU  ▼.  CalvUt  3  How.  (Miss.)  148;  Brock  t.  Framk,  51  AUk  85;  Hanfell 
T.  Leasuatr,  33  Gntt.  222. 

In  PennBylvania,  snoh  a  decree  is  by  statnte  cooolnaiTOM  to  realty  after 
five  years:  Folnuxr's  AfpeeU,  68  Pa.  St.  482.  It  is  not»  however,  even  then 
oonclusive  as  to  an  illegal  devise,  as  a  devise  to  charitable  uses:  fftgarty^s^ 
Appeal^  75  Id.  503. 

In  England,  at  present,  the  probate  of  a  will  of  realty  in  solemn  form  is  b; 
statute  as  conclnsive  as  in  the  case  of  personalty:  "The  coort  of  probate  act 
of  1857,  20  &i  21  Vic,  o.  77,  sees.  61, 62,  gives  to  probate  after  citation  of  the 
heir  and  other  persons  interested,  and  proof  in  solemn  form,  the  same  effect 
with  regard  to  realty  as  it  had  before  with  regard  to  personalty.  Bat  the 
granting  of  probate  in  common  form  has  no  effect  as  regards  real  estate,  either 
freehold  or  copyhold,  except  under  the  act  of  1857,  to  furnish  prima/ade 
evidence  of  the  validity  and  contents  of  the  will:"  1  Jarman  on  Wills,  5th 
Am.  ed.,  51,  52.    Bee  1  Williams  on  Executors,  561. 

Bat  though  the  executor  represents  the  legatees  who,  although  not  other» 
wise  represented,  are  bound  by  the  proof  of  a  will  in  solemn  form,  he  is  not  in 
privity  with  the  heirs  at  law  or  devisees,  although  the  court  have,  by  statute, 
jurisdiction  of  wills  of  realty  as  well  as  personalty;  therefore,  unless  they  aro 
made  parties  to  a  probate  in  solemn  form,  they  are  not  bound  by  it,  and  may 
move  for  another  proof  in  solemn  form:  Walker  v.  Perryman,  23  Ga.  309; 
Barkadale  v.  HopkhUf  Id.  332.  Yet  the  devisee  may  not  repropound  for  pro- 
bate a  rejected  instrument,  but  he  may  maintain  ejectment  upon  the  will  after 
its  rejection  by  the  probate  court  when  propounded  by  the  executor:  Redmond 
▼.  CoSj9i«,  4  Dev.  430;  S.  C,  27  Am.  Dec.  208.  In  Louisiana,  a  decree  of  pro* 
bate  is  not  conclnsive  upon  heirs  not  cited,  and  may  be  called  in  question  by 
them  collaterally  when  offered  as  title  by  virtue  of  which  property  is  claimed 
or  withheld:  AhsUm  v.  Ahstcn^  15  Id«  137;  SopMe  v.  Dupleagh,  2  La.  Ann.  724; 
Provoai  T.  Provost,  13  Id.  575.  But  see  Dealondea  v.  New  Orleans,  14  Id.  552. 
**  Of  course  such  probate  does  not  touch  the  question  of  the  application  of  the 
will  to  real  estate  unless  the  will  be  executed  according  to  the  lex  rei  sitce  .*" 
Wharton*s  Conflict  of  Laws,  sec.  645;  Story's  Conflict  of  Laws,  sec.  474;  Free* 
man  on  Judgments,  sec.  608:  Robertson  v.  Barbour,  6  T.  B.  Mon.  523;  JontM 
T.  RMsmm,  17  Ohio  St.  171;  Kerr  v.  Moore^  9  Wheat.  565. 

Statotb  ov  Limitations— Savizto  Clausb  in  FAVoa  ov  Non-kuidknts^ 
Bee  Way  v.  Sperry,  52  Am.  Dec  779,  and  cases  cited  in  the  note. 

Cobbbct  Dscision  will  kot  bs  Rxvbbsbd  bxcaubx  Babxd  uton  Ba]> 
Rbasonr:  Harmon  t.  KeUey,  45  Am.  Dec.  552. 

Conolubivevbss  or  Judomentb  in  Gknxbal:  See  WhiU  y.  Merritt,  57  Am. 
Dec.  627,  and  oases  cited  in  the  note  529.  The  principal  ease  is  dted  to  the 
point  that  judgments  of  the  probate  court  having  general  jurisdiction  of  the 
subjeot-matter  are  not  collaterally  attackable,  in  Andrews  v.  Avory,  14Gratt. 
«36;  Huieheson  v.  Priddy,  12  Id.  90. 

SUBSBQUXNT  WiLL  DOBS  NOT  RXVOKB  FOBUXB  WiLL  UNLXSS    It  CONTAIN 

Claubb  Of  Bbvogation,  or  is  wholly  inconsistent  with  such  former  will:  if 
partly  inoonristent,  it  is  a  revocation  jiro  taiito  only:  Nelson  v.  MeOiffert,  49 
Am.  Deo.  170^  and  note. 

Ldcitation  Ovxb  in  Ca8B  Lboatxb  Dib  witbout  lasuB  takes  effect  upon 
the  death  of  the  party  if  he  have  no  issue  living  at  the  time  of  the  death: 
SpruUl  V.  MooTtt  49  Am.  Deo.  428.  To  the  same  effect,  in  case  of  a  devisee,. 
lee  WiJOiams  t.  ZHdurson,  1  Id.  66.  Executory  devise  to  take  effect  on  in- 
iefinite  failure  of  issue  is  void,  as  too  remote;  but  if  made  to  take  effect  at 
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the  death  of  fhe  devisee,  if  there  la  no  iasae  of  his  living  at  that  time,  it  is  a 
ipood  execatory  devise:  Downing  v.  Wkerrint  49  Id.  139;  BMr,  Scamnum,  41 
Am.  Dec  706;  8kq>hard  v.  Shephard,  46  Id.  41. 

Thb  PBiiroiPAL  GA8B  18  GiTXD  to  the  point  that  a  judgment  on  the  mertts 
njecting  a  will  from  prohate  is  binding  on  the  legatee,  though  an  infant  at  the 
time  and  no  party  to  the  proceedings  in  NarveU  v.  Leumur,  83  Qratt  229; 
OmnoUifY.  OonMoO^p  82Id.  664;  and  upon  othor  ooortst  BaUimr.  Hudmm,  13 
Id.  680^  688. 
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Pbtfohabd  V.  Howell. 

(1  yfmoamoM,  in.] 

8c4Tijn  ov  Ldozaxiovs  Diiablib  Pijlirtzfv  iBOM  Sunro  and  does  nod 
•stobUih  mMiIy  a  prMomption  of  paymeat. 

To  Takb  QjMk  OTSt  or  Ofebation  of  Statutb  ov  Limitatiobb,  thero  must 
be  an  adminion  of  the  debt  or  obligation,  and  an  nnqnalified  promise  to 
pay  the  debt  or  perform  the  contract  made  within  the  time  limited  by 
the  statate,  or  what  is  equivalent  to  snoh  nnqnalified  promise. 

F^umiBB  SuGB  AS  TO  Taub  Cass  oirr  oy  Skatoti  or  Liuratioks  must 
be  snch  as»  if  original,  and  made  npon  adequate  consideration,  would  of 
itself  support  an  action. 

HoKAL  Obligation  or  Original  Gontraot  that  n  within  Statute  or 
L1MITATIOB8  is  sufficient  consideration  to  support  new  promise  to  dis- 
charge the  obligations  of  that  contract. 

MxBx  Admission  or  Legal  Liability  n  hot  Surnomrr  to  take  case  oat 
of  operation  of  statute  of  limitations. 

AflsnMFsrr  upon  a  promissoiy  note,  of  whioh  the  plainti£f  was 
the  indorsee,  and  the  defendant  the  maker.  A  part  payment 
waa  indorsed  npon  the  note.  Judgment  was  for  the  defendant, 
and  the  plaintiff  excepted*  The  ease  is  otherwise  sufficiently 
stated  in  the  opinion. 

D.  Noggle,  for  the  plaintiff  in  error. 

J.  E.  Holmes,  for  the  defendant  in  error. 

By  Court,  Sioth,  J.  The  only  question  in  this  case  arises 
under  the  statute  of  limitations.  The  defendant  pleaded  the 
statute,  viz.,  that  he  did  not  assume  and  promise  within  six 
years,  etc.  The  plaintiff  replied  a  new  promise  within  six 
years.    Upon  this,  issue  was  joined. 
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To  any  one  who  has  never  calculated  the  resources  supplied 
by  legal  acumen  and  professional  ingenuity,  it  will  appear  strange 
how  so  plain  and  simple  a  statute  could  have  become  the  subject 
of  such  great  diversity  of  opinion  as  has  characterized  the 
adjudication  upon  the  one  under  consideration. 

The  language  of  the  statute  is  simple,  and  it  would  seem  to 
admit  of  but  onQ  construction,  and  from  its  very  simplicity  and 
clearness  to  defy  evasion.  ''The  following  actions  shaJl  be 
commenced  within  six  years  next  after  the  cause  of  action  shall 
accrue,  and  not  afterwards:"  B.  S.,  c.  127,  sec.  14,  p.  643. 

Yet  it  can  not  be  denied  that  the  courts  have  manifested  no 
small  degree  of  hostility  to  this  law,  and  have  sought  out 
numerous  contrivances  to  evade  its  most  obvious  provisions. 
Lord  Mansfield  held  that  the  slightest  acknowledgment  was 
sufiScient  to  take  a  case  out  of  the  statute;  such  as,  ''I  am 
ready  to  account,  but  nothing  is  due  you;"  and  even  much 
slighter  acknowledgments:  Trueman  v.  Ferdon^  Cowp.  548;  Quan- 
took'8  Assignees  v.  England^  5  Burr.  2630.  A  rule  obtained  in 
equity  that  a  provision  in  a  will  by  a  testator  for  the  payment  of 
all  his  just  debts  was  to  be  considered  as  a  waiver  by  him  of  the 
benefit  of  the  statute:  Anonymous,  1  Salk.  154;  Oofton  v.  MiU^ 
2  Vern.  141. 

In  another  instance,  it  was  remarked  by  a  distinguished  jurist 
that  an  advertisement  by  a  debtor,  notifying  all  that  have  any 
just  debts  owing  to  them  to  call  at  a  certain  place  and  obtain 
payment,  was  sufficient  to  bring  the  case  out  of  the  statute: 
Lewis*  E£t  v.  Bacon's  Legatee,  3  Hen.  &  M.  109.  Decisions  and 
dicta  of  the  kind  above  quoted,  upon  a  statute  so  simple  and 
plain,  can  only  be  accounted  for  upon  the  hypothesis  of  a 
settled  aversion  to  the  act  and  a  firm  conviction  of  its  injustice. 
Most  of  them  date  from  the  time  of  Lord  Mansfield,  who  had 
no  hesitation  in  condemning  the  act,  and  in  denouncing  the 
defendant  who  should  avail  himself  of  such  a  plea. 

The  current  of  modem  decisions,  however,  has  departed 
further  and  further  from  the  rule  adopted  by  him  and  followed 
by  others,  and  is  approaching  nearer  to  the  plain  and  obvious 
intention  of  the  law,  though  it  is  difficult  to  reconcile  very  many 
of  these  modem  decisions  with  the  admitted  rules  which  are  to 
govern  in  the  construction  of  statutes. 

The  question  may  be  regarded  as  an  open  one  in  this  state^ 
and  we  feel  at  liberty  to  settle  the  rule  according  to  our  own 
views  of  public  policy,  and  to  our  own  obligations  of  fidelity  io 
the  statute. 
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We  do  not  regard  this  statute  as  one  establislung  a  rule  for 
presumption  of  payment.  If  it  were  so,  then,  indeed,  the  pre* 
sumption  it  furnished  could  be  rebutted  like  other  presumptions, 
and  evidence  like  that  mentioned  in  the  oases  previously  cited 
might  be  sufficient  for  such  purpose.  After  a  lapse  of  twenty 
years,  the  law  presumes  a  debt  to  have  been  paid.  Yet  this  is 
presumption  only.  The  plea  which  renders  it  available  is  equiv* 
alent  to  a  plea  of  payment.  But  the  statute  in  question  is  a  posi- 
tive prohibition  to  the  commencement  of  the  action.  The  com- 
mon-law presumption  does  not  disable  the  plaintiff  from  suing; 
the  statute  does.  The  former  leaves  the  action  open  and  unim- 
paired, to  be  sustained  by  evidence;  the  latter  takes  the  action 
away  altogether.  The  one  aims  at  the  degree  and  nature  of  the 
proof;  the  other  annihilates  the  remedy  itself.  The  mistaken 
notion  that  this  law  was  enacted  in  aid  and  in  modification  of 
oommon-law  presumption  of  payment  may  have  led  to  many 
of  the  singular  opinions  pronounced  upon  it.  It  must  be  borne 
in  mind,  however,  that  it  has  no  relation  whateyer  to  such  pre- 
sumption. It  was  not  designed  to  affect,  alter,  or  modify  any 
rule  of  evidence,  nor  to  create  any  new  rule.  It  does  not  change 
the  character  of  any  claim,  debt,  or  demand,  but  regards  the 
remedy  merely  by  which  they  are  to  be  enforced.  Its  object 
is  not  to  furnish  evidence  that  demands  six  years  old  have  been 
paid  or  satisfied,  but  to  close  the  judicial  tribunals  against  their 
prosecution. 

The  mandate  of  the  statute  is,  that  these  actions  shall  be  com- 
menced within  six  years,  and  "  not  afterwards."  How  is  this 
prohibition  to  be  avoided  ?  One  would  suppose  that  nothing 
short  of  an  equivalent  to  a  new  cause  of  action,  arising  within 
six  years.  Or  in  other  words,  a  new,  unqualified  promise;  such 
a  promise  as,  if  original,  and  made  upon  adequate  consideration, 
would  of  itself  support  an  action.  Certainly  not  acknowledg- 
ments and  admission,  such  as  are  merely  evidence  of  a  promise, 
but  not  a  promise  itself.  We  are  not  disposed  to  deny,  but  on 
the  contrary  cheerfully  admits  that  the  moral  obligation  of  the 
original  contract  may  be  a  sufficient  consideration  to  support  a 
new  promise.  But  Uie  latter  should  be  indeed  a  promise,  not 
the  evidence  merely  from  which  it  may  be  inferred. 

This  court  is  not  to  judge  of  the  morality  of  the  statute,  but  of 
its  import  and  requirements.  We  desire  not  to  enlarge  or  cir- 
cumscribe its  scope  and  effect.  It  may  not,  however,  be  improper 
to  remark,  that  the  peculiar  circumstances  of  the  people  of  this 
state  render  the  policy  of  the  law  unquestionable. 
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here  of  a  large  majorily  of  the  population  has  been  of  short  du- 
ration. Nearly  all  have  removed  within  a  few  years  from  dis- 
tant  homes,  and  it  is  hardly  to  be  presumed  that  they  have  been 
aHle  to  preserve  and  transport  with  them  the  evidences  of  their 
former  transactions.  The  witnesses  to  them  are  remote  or 
scattered,  and  their  residences  unknown.  Sound  policy,  there- 
fore, requires  that  this  law  should  be  so  administered  as  to  make 
it  what  it  was  designed  to  be,  '*  a  statute  of  repose."  Its  enact- 
ment is  held  by  all  to  be  within  the  constitutional  power  of  the 
legislature.  It  is  therefore  the  duty  of  the  court  to  yield  obedi- 
ence to  its  mandate,  and  when  informed  by  the  pleadings  of  a 
demand  attempted  to  be  enforced,  the  prosecution  of  which  ia 
prohibited  by  law,  no  efforts  at  evasion  of  the  law  should  be 
made  or  countenanced. 

We  hold,  therefore,  that  to  take  the  case  out  of  the  operation 
of  the  statute,  there  must  be  an  admission  of  the  debt  or  obliga- 
tion, and  an  unqualified  promise  to  pay  the  debt  or  perform  the 
contract  made  within  the  time  limited  by  the  statute,  or  what  is 
equivalent  to  such  unqualified  promise.  The  mere  admission 
of  a  legal  liability  is  not  sufficient.  This  we  believe  to  be  the 
safest  and  wisest  rule  to  adopt,  and  to  such  rule  this  court 
will  adhere. 

The  case  at  bar  does  not  fall  within  this  rule,  nor  do  we  think 
it  comes  within  the  rule  of  the  modem  decisions.  The  only 
evidence  relied  upon  to  sustain  the  action  is  that  of  William  T. 
Burgess,  who  says:  ''He  admitted  to  me  that  he  was  liable  for 
the  face  of  the  said  note  and  interest,  after  deducting  thereout 
the  indorsement  then  and  now  on  the  back  of  said  note,  and 
that  he  had  never  paid  anything  more  than  said  indorsement  on 
said  note.  This  is  the  substance  of  the  conversation  at  the  time 
on  the  subject;  the  precise  words  I  cannot  now  give." 

The  witness  gives  his  own  construction  of  the  language  of  the 
defendant.  His  words  he  does  not  give.  The  most  that  can 
be  made  of  it  is  an  admission  in  the  judgment  of  the  witness, 
on  the  part  of  the  defendant,  of  what  he  supposed  a  legal  liabil- 
ity, or  perhaps  a  liability  as  imported  by  the  face  of  the  note. 

There  is  no  acquiescence  in  such  liability;  there  is  no  disclaimer 
of  defense,  or  in  the  language  of  some  of  the  authorities,  no 
"  willingness  to  pay." 

Another  reason  for  the  rule  here  recognized  is  to  be  found  in 
the  nature  of  the  evidence,  almost  always  resorted  to,  and  relied 
upon  to  take  the  case  out  of  the  statute,  viz.,  the  confessions  or 
admisstons  of  tho  defendant — a  species  of  evidence  easy  to  manu- 
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f  acture,  difficnit  to  rebut,  often  issuing  throngh  interested  chan- 
nels, and  in  the  most  f aTorable  aspect  reflected  from  the  memoij 
or  inferences  of  the  witnesses. 

As  to  the  fourth  point  of  the  defendant  in  error,  it  mBjhe 
remarked  that  we  have  'considered  the  case  the  same  as  thongh 
instructions  to  a  juiy  had  been  asked  in  regard  to  the  legal 
effect  of  the  evidence  offered,  and  either  given  or  refused,  and 
exceptions  taken,  so  as  to  bring  the  law  upon  the  evidence  before 
this  court.  This  practice  is  not  deemed  objectionable  in  those 
cases  in  which  a  jury  has  been  waived,  and  the  matters  both  of 
fact  and  of  law  submitted  to  the  court.  It  is  to  be  presumed 
that  the  court  found  upon  the  evidence,  as  the  jury  would  have 
done  under  the  instructions  of  the  court.  In  this  case,  the  evi- 
dence was  veiy  brief  and  without  conflict,  and  the  finding  of 
the  court  or  jury  could  only  be  the  application  of  the  legal 
principle  to  the  facts  stated  and  undisputed.  Without  attempt* 
ing,  however,  to  settle  any  precise  rule  of  practice  in  similar 
cases  of  trial  by  the  court  on  the  waiver  of  a  jury,  we  have  found 
no  difficulty  in  this  case  in  reaching  the  point  sought  by  the 
parties  to  have  determined. 

We  do  not  think  the  issue  presented  by  the  replication  of  the 
plaintiff  sustained  on  his  part.  The  finding  of  the  circuit  court 
was  correct,  and  the  judgment  of  that  court  must  be  affirmed* 
with  costs. 


Nxw  Pbomisb  to  Task  Cass  ottt  of  Statute  or  Lxmitatxonb,  Essbh* 
TiAis  of:  See  Kyle  v.  WeU$,  55  Am.  Deo.  565,  ftnd  OMes  dted  in  the  note;. 
DatM  V.  Sieiner,  53  Id.  547;  Ketmngton  Bank  ▼.  PatUm,  Id.  564;  Van  Keurm 
V.  Parmelee,  51  Id.  322,  and  cases  collected  in  the  note  331,  832;  Martin  v. 
Broach,  50  Id.  306,  and  note  317;  Mcdenmy  v.  McClenney,  49  Id.  738; 
Christy  ▼.  Flemmmgton,  Id.  590;  EliieoU  v.  NkhoU,  48  Id.  546;  Lomkr  v.  ATo- 
Cabe,  Id.  173;  Dickinson  v.  McCamy,  Id.  296;  Coles  v.  KeUey,  47  Id.  661,  and 
note  675;  Srwin  t.  Lourry,  46  Id.  545;  Wheehck  y.  DooUttle^  Id.  163. 

When  Payment  may  bk  Pkesumxd  from  Lafsb  of  Time:  See  SjiMpeter-w^ 
Ison*s  Adm'rs,  53  Am.  Dec  732,  and  note* 

The  PBnrciPAL  case  is  cred  in  Martin  v.  Fox  tic.  Improvemeni  Co,,  19 
Wis.  558,  to  the  point  that  the  action  of  the  directors  of  a  corporation,  in 
directing  some  of  its  officers  to  ascertain  upon  what  terms  a  contract  conld  be 
canceled,  did  not  constitnte  a  new  promise,  or  an  acknowledgment  of  the. 
debt  eqoiYalent  to  a  new  promise  sufficient  to  take  the  case  out  of  the  statute 
of  limitations.  There  must  be  an  unqualified  promise  to  pay  the  debt  or  per- 
form the  contract,  or  its  equivalent  made  within  the  statutory  limitation :  Car^ 
penler-v.  State,  41  Id.  41:  Pierce  v.  Seymour,  52  Id.  277,  citing  the  principal 
ease.  The  principal  case  repudiated  that  line  of  decisions,  holding  that  any. 
expressions  of  the  debtor  in  respect  to  a  stale  demand,  however  equivocal, 
vague  and  indefinite,  are  evidence  of  a  new  promise  to  revive  the  cause  of  ao* 
lion.    Yet  the  Wisconsin  legislature,  by  the  statute  of  1858^  provided  an  ad* 
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ditional  u'egoftrd,  by  enacting  that  no  promise  shoald  be  sufficient  to  take  a 
case  oat  of  the  statute  nnless  evidenced  by  a  writing  signed  by  the  par^ 
making  it:  Cleveland  t.  Harriicm,  16  Id.  670, 677.  The  effect  of  this  provision 
is  simply  to  establish  that  whatever  was  sufficient  to  remove  the  bar  of  the 
statute  shall  only  be  effectual  when  in  writing,  signed  by  the  party.  And  as 
to  what  is  a  sufficient  promise,  the  principal  case  is  still  authority:  Pisrce  v. 
Seymour,  52  Id.  277,  278,  279.  The  principal  case  establishes  no  new  rule  of 
pleading  and  it  is  still  necessary  to  plead,  when  the  cause  of  action  accrues 
subsequent  to  the  promise,  non  aeerevU  ij\fra  sex  anjiot,  and  not  non  aum^ 
tU«{f^iexanno$:  Peckr.  Cheney,  4  Id.  252,  253. 


Herman  v.  Mabtineau. 

p.  WlBOOMBDI ,  161.] 

drs  Emplotxd  bt  Owkkk  or  Fabm  to  Pbooitbb  Tbkast,  but  who  has  no 

discretion  or  control  over  the  conditions  of  the  letting  of  the  farm,  may 
recover  for  his  services,  though  he  received  compensation  from  the  tenant 
procured,  as  the  interests  of  the  parties  whom  he  represents  are  not  an- 
tagonistic. 
Whxb]&  AoEirr's  Dutt  to  ms  Pbinoipal  is  Opposio  to  ob  Even  Rb- 
HOTELT  GoNFUCTs  WITH  HIS  QwiT  Intbbests  or  those  of  another  party 
for  whom  he  acts,  the  law  will  not  permit  him  to  aot^  nor  will  it  hold  his 
acts  obligatory  on  the  principal. 

AssuMPBiT  in  a  justice's  court  to  recover  ten  dollars  alleged  to 
be  due  for  services  rendered  by  the  plaintiff  Herman,  in  pro« 
curing  for  the  defendant  a  tenant  for  his  farm.  The  plea  was 
the  general  issue.  It  was  admitted  by  the  plaintiff  that  he  waa 
to  receive  five  dollars  from  the  tenant  he  afterwards  procured 
for  Martineau  for  obtaining  a  farm  for  him  to  rent,  and  that  he 
had  received  a  part  of  the  five  dollars.  The  justice  rendered 
judgment  for  the  defendant,  on  the  ground  that  the  plaintiff, 
having  been  the  agent  of  the  defendant  and  another  in  the  same 
transaction,  was  not  entitled  to  recover.  To  a  judgment  of  the 
county  court  afEirming  that  judgment  this  writ  of  error  is  brought. 

Watkins  and  Stark,  for  the  plaintiff  in  error. 

Austin  and  Dunn,  and  Peter  Yates,  for  the  defendant  in  error. 

By  Court,  Cbawtobd,  J.  We  can  discern  no  reason  why  the 
plaintiff  in  error-  should  not  have  recovered  in  this  suit.  He 
was  employed  by  the  defendant  in  error  to  do  a  particular  act, 
namely,  to  obtain  for  him  a  tenant  for  his  farm,  but  no  discre- 
tion or  control  over  the  conditions  of  the  letting  of  the  farm 
was  intrusted  to  him.  The  procuring  of  a  i>erson  willing  to 
tent  the  farm,  and  with  whom  Martineau  himself  agreed  upon 
and  settled  the  contract  of  letting,  was  a  complete  performance 
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of  his  agreemenL  There  was  no  opportimity  here  for  the  Tio- 
lation  of  good  faith  on  the  part  of  Herman,  and  it  was  entirely 
consistent  with  his  duty  to  Martineau  that  he  coidd,  at  the 
same  time  and  in  the  same  transaction,  perform  a  service,  and 
thereby  earn  a  compensation  from  a  third  party.  The  test  in 
each  cases  is,  whether  the  interests  of  one  of  the  parties  for 
whom  the  person  acts  are  antagonistic  to  those  of  the  other 
party;  for  if  they  be,  he  could  not  be  said  to  act  * '  with  a  sole 
regard  to  the  interests  of  his  principal." 

We  have  looked  into  the  books  cited  by  the  counsel  for  the 
defendant  in  error,  but  have  seen  nothing  which  compels  us  to 
take  a  different  view  of  this  case  than  that  which  is  given  above. 

Whereyer  the  agent's  duty  to  his  principal  stands  in  direct 
opposition  to,  or  indeed  where  it  even  remotely  conflicts  vrith, 
liis  own  interests  or  those  of  another  party,  the  law,  having  a 
just  regard  for  human  frailty,  will  not  permit  him  to  act,  nor 
will  it  hold  his  acts  obligatory  on  the  principal. 

It  is  correctly  said  by  Judge  Story,  in  his  work  on  Agency, 
that  "  with  reference  to  Ohristian  morals,  no  man  can  faithfully 
serve  two  masters  whose  interests  are  in  conflict. "  This  is  a  suo- 
einct  exposition  of  the  rule  which  may  be  gathered  from  all  the 
adjudicated  cases,  and  the  reason  is,  that  a  due  and  sole  regard  to 
the  interests  of  one  of  the  parties  would  necessarily  involve  a 
total  disregard  of  the  interests  of  the  other;  hence  "  an  agent  of 
the  seller  can  not  become  the  agent  of  the  purchaser  in  the  same 
transaction.''  But  in  the  case  at  bar,  by  the  interposition  of 
Herman,  the  defendant  in  error  obtained  a  person  who  took  a 
lease  of  the  farm,  on  terms  satisfactory  to  both  parties,  and  the 
lessee  also  was  benefited  by  obtaining  an  opx>ortunity  to  rent  the 
farm  of  Ifartineau;  their  interests,  so  far  as  Herman  had  any* 
thing  to  do  with  such  interests,  were  somewhat  identical;  they 
were  not  in  conflict.  The  justice  of  the  peace  before  whom 
the  case  was  tried  should  have  given  judgment  for  the  plaintiff, 
and  the  county  court  erred  in  affirming  the  judgment  which  was 
rendered  by  the  justice. 

The  judgment  of  the  county  court  must  be  reyersed,  and  the 
cause  remanded  for  a  new  triaL 

Acts  of  Aonrr  arm  sot  Butdino  upon  Pbikoipal  when  sgenfs  personal 
or  representative  interests  are  adverse  to  his  principal:  WaaaeU  v.  Seardon^ 
M  Am.  Deo.  245,  and  cases  cited  in  the  note;  Hdrnacm  v.  McHenry,  52  Id. 
435;  Svntur  v.  Shika,  44  Id.  723,  and  cases  cited  in  the  note  790.  The  role 
that  an  agent  is  precluded  from  purchasing  the  property  of  his  principal  is 
founded  on  the  principle  that  the  law  will  not  permit  a  man  to  act  in  the 
double  capacity  ol  principal  and  agent:  Dwighi  v.  Bladsmar^  57  Id«  190. 

Aic  nsc  ycfu  Lx— M 
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Thb  FBuroiFAii  CASS  18  CITED  in  Stewart  ▼.  ifcUAer,  32  Wig.  255,  and 
Alexander  y.  North  Western  etc.  UrUvereUy,  57  Ind.  478,  to  the  pomt  that  a 
broker  is  entitled  to  compensation  for  his  services  from  both  of  two  parties 
whom  he  is  instromental  merely  in  bringing  together,  and  who  themselvea 
negotiate  and  condade  the  sale  or  exchange.  After  citing  similar  eases,  the 
court  in  Stewart  ▼.  MoUher,  supra,  says:  "  These  decisions  tend  very  strongly 
to  sanction  the  role  that  where  the  broker  merely  engages  to  find  a  porchasor 
at  snch  price  as  may  be  agreed  upon,  if  he  presents  himself  as  such  purchaser, 
and  the  seller  with  full  knowledge  of  that  fact  so  receives  and  enters  into 
negotiations  with  him  and  a  sale  is  consummated,  the  broker  may  recover  his 
commissions.  Bat  the  proof  in  such  case  should  be  clear,  and  the  knowledge 
and  intent  of  the  seller  satisfactorily  established  in  the  mind  of  the  jury. 
The  testimony  of  the  plaintiff  in  this  case  tended  to  show  that  the  defendants 
did  so  understand  the  transactions;  and  that  such  was  their  intention  as  well 
as  his  own.  »  •  •  But  the  question  was  not  submitted  to  the  jury,  and 
for  this  defect  in  the  instructions  we  are  of  opinion  a  new  trial  must  be 
ordered."  But  the  presumption  was  that  the  sale  was  consummated  withoat 
the  agreement  to  pay  the  comxmssion,  and  the  burden  of  overcoming  this  was 
•n  the  plaintiff. 


CONNAUGHTY  V.  StATB. 

[1  Wxioomor,  160.] 

HxBB  Vreskscm  at  Gommusion  of  Offeksb  will  not  Oohbtitdti  PABinr 
Peinoipal  unless  he  aids,  assists,  or  abets. 

T6  Bjendsb  Onx  Pbikgipal  in  Sboond  Deqbxb  in  Mubdeb,  it  must  bo 
proved  not  only  that  he  was  an  eye-witness  of  the  infliction  of  the  deadly 
blows,  or  present  either  actually  or  constructively,  but  also  that  he  aided 
and  abetted  the  transaction,  that  he  countenanced  or  encouraged  the 
felon  in  the  fact,  or  had  some  participation  therein. 

On  Pbkssnt  at  Commission  of  Gbimb,  Who,  having  Means  ob  ABHirr 
to  Pbbvent  its  perpetration,  stands  by  without  interfering  or  attempting 
to  apprehend  the  felon,  though  by  no  means  gniltlessi  does  not  therebgr 
become  either  a  principal  or  an  accessary. 

Bt-btandsb  is  not  Pbssumed  to  Enow  Effbct  of  Gbeat  Violbhob  as 
well  as  the  person  who  inflicts  it. 

Inbtbuction  that  if  PfiisoNEB  WAS  STANDING  BT,  Within  a  few  feet  of  the 
assailants^  and  if  he  did  not  interfere  or  attempt  by  word  or  act  to  anest 
the  violence,  it  is  a  very  strong  circumstance  against  him,  and  may  of 
itself  satisfy  the  juiy  of  his  advising  or  procuring  the  blows  to  be  in- 
flicted, ia  erroneous. 

AodssABT  IS  Onb  in  Some  Man  neb  Gonnboted  with  Cbimb,  either 
before  or  after  the  fact,  but  who  was  not  present  at  the  time;  while  » 
principal  in  the  second  degree  must  be  present  either  actually  or  con* 
struotively. 

Ikihotxent  for  murder  of  John  OuUeiiy  upon  which  the  plaintiff 
in  error  and  his  oo-defendant  were  tried,  found  guilty  in  the 
first  degree,  and  sentenced  to  death.  Oonnanghty  sued  out  a 
writ  of  error.    The  opinion  states  the  case* 
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James  A.  MaUory^  for  the  plaintiff  in  error. 
E.  Estabrook,  attorney  general,  for  the  stiite. 

B J  Courty  Cbawiobd,  J.  At  the  May  term,  a.  d.  1852,  of  the 
circuit  court  of  the  county  of  Milwaukee,  the  plaintiff  in  error^ 
James  Oonnaughty,  and  one  Patrick  McDonald  were  tried  on  an 
indictment  for  the  willful  murder  of  John  GuUen.  The  jury 
having  found  and  returned  a  verdict  of  '*  guilty  of  murder  in 
the  first  degree  "  against  both  defendants,  on  a  subsequent  day 
in  the  same  term  the  court  sentenced  each  of  the  defendants  to 
suffer  the  punishment  of  death.  A  bill  of  exceptidns  on  behalf 
of  the  defendant  Oonnaughiy  was  sealed  and  filed,  and  the 
case  comes  before  us  by  a  writ  of  error  allowed  by  the  chief 
justice. 

We  cannot  commend  the  brevity  manifested  in  this  bill  of 
exceptions.  In  a  case  of  so  great  moment  as  this,  when  the  life 
of  a  fellow-being  is  at  stake,  it  is  important,  as  well  for  the  due 
administration  of  justice  as  for  the  protection  of  life,  that  the 
whole  facts  and  circumstances  of  the  cade  should  be  set  forth  by 
the  exceptions.  Enough,  however,  appears  in  this  bill  to  enable 
as  to  dispose  of  the  case. 

It  was  given  in  evidence  on  the  trial,  on  the  part  of  the  pros- 
ecution, that  ''  the  night  of  the  murder  was  a  gloomy,  misty 
night;  witness  could  not  tell  how  many  were  on  the  ground  till 
he  had  looked  a  while;  thought  first  that  it  was  Oonnaughty  and 
his  wife  quarreling,  till  he  heard  Oonnaughty  coughing  in  his 
own  house.  Witness  spoke  to  McDonald,  and  he  got  off  the 
man  and  came  immediately  towards  witness's  house,  and  the 
man  got  up  immediately  and  went  toward  Milwaukee  street. 
Did  not  see  him  afterwards;  can't  say  whether  the  man  had  a 
coat  or  cap  on;  it  was  a  gloomy  night;  at  the  time  McDonald 
got  off  the  man,  heard  Oonnaughty  coughing  in  his  own  house; 
did  not  see  him  out  that  night. "  This  evidence  was  given  by 
Oharles  Mallen;  a  witness  sworn  for  the  prosecution.  On  the 
part  of  the  defendant  Oonnaughty,  the  following  evidence  was 
given:  *'  Oonnaughty  did  not  go  out  that  night,  at  the  time  of 
the  row  Oonnaughty  and  wife  went  to  the  door  of  their  house 
in  their  night-clothes,  and  Oonnaughty  told  McDonald  to  go 
into  the  house,  and  not  be  fighting.  Oonnaughty  had  on  no 
elothes  but  his  shirt;  stood  in  the  door,  leaning  against  the 
door-post  a  few  minutes,  and  then  went  to  bed,  and  did  not  get 
up  till  morning."  This  is  all  of  the  evidence  contained  in  the 
bill  of  exceptions. 
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We  may  here  remark  that  the  indiotment  contained  three  coant8» 
in  ihe  first  and  third  of  which  McDonald  is  charged  with  having 
inflicted  the  injuries  which  caused  the  death  of  Gullen,  and  that 
the  wife  of  McDonald,  and  the  plaintiff  in  error  Connaughty, 
were  present,  aiding,  abetting,  and  assisting  in  the  murder;  and 
the  second  count  charges  Connaughtj  with  having  cast,  thrown, 
and  pushed  Gullen  into  a  certain  river,  thereby  causing  his 
death  by  drowning;  and  that  McDonald  and  wife  were  preeent, 
aiding,  assisting,  and  abetting  Oonnaughty  in  committing  the 
offense. 

The  charge  of  the  court  to  the  juiy  was  as  follows:  '*  With  re- 
spect to  one  of  the  prisoners,  the  testimony  is  chiefly  direct  and 
positive;  with  respect  to  the  other,  the  testimony  is  chiefly  cir- 
cumstantial. The  proof  shows  beyond  question  that  on  Sunday 
night,  the  fifteenth  of  June,  the  prisoner  McDonald  was  engaged 
in  violently  beating  John  Gullen,  and  was  assisted  by  his  wife, 
both  in  his  own  house  and  outside  of  it,  very  near  to  the  door  of 
Connaughty ,  and  that  Connaughty  at  the  time  was  standing  in  his 
own  door,  saying  and  doing  nothing.  Again,  it  is  not  only  the 
person  striking  the  fatal  blow  or  blows  which  caused  death 
who  is  guilty:  any  person  who  shall  counsel,  hire  or  otherwise 
procure  a  murder  to  be  committed  is,  by  the  statute,  guilty  equally 
with  the  principal  offender.  No  man  can  innocently  stand  by 
and  see  a  murder  committed  without  attempting  to  prevent  it; 
^eat  bodily  danger  or  great  fear  might  excuse  a  person  from  in- 
terfering, and  it  might  be  a  satisfactory  explanation  that  the  by- 
stander did  not  know  the  deadly  purpose,  or  did  not  understand 
the  deadly  effect  of  the  blows;  but  ordinarily  a  by-stander  should 
be  presumed  to  understand  the  effect  of  great  violence  as  well  as 
the  person  who  inflicts  it.  You  will  apply  these  general  rules 
and  principles  to  the  case  of  the  prisoner  Connaughty. " 

"  The  evidence  is  before  you,  and  you  will  judge  what  is 
proved  and  what  is  its  weight;  this  is  a  general  remark  appli- 
cable to  the  whole  case.  If  the  proof  shows  that  the  blows 
were  inflicted  upon  Gullen  while  Connaughty  was  standing  by, 
within  a  few  feet  of  the  assailants,  and  if  he  did  not  interfere  or 
attempt  by  word  or  act  to  arrest  the  violence,  it  is  a  very  strong 
circumstance  against  him;  it  may  of  itself  satisfy  you  of  his  ad- 
vising or  procuring  the  blows  to  be  inflicted;  and  it  may  be 
taken  in  connection  with  other  evidence,  with  his  acts  and  dec- 
larations afterwards,  and  with  all  the  other  facts  tending  to  show 
his  connection  with  the  murder;  and  thus  all  the  evidence  t<H 
getber  may  satisfy  you  of  his  participation  in  the  crime.'* 
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It  appears  also  that  the  counsel  for  the  prisoner  Oonnanghtj 
requested  the  conrt  to  chaige  the  jury  '*  that  there  must  also  be 
a  participation  in  the  act  proved,  for  although  a  man  may  be 
present  while  a  felony  is  committed,  if  he  take  no  part  in  it,  and 
do  not  act  in  concert  with  those  who  commit  it,  he  will  not  be 
an  accessary  aiding  and  abetting,  merely  because  he  did  not  en- 
deavor to  prevent  the  felony  or  apprehend  the  felon;"  which  in- 
struction was  refused,  the  court  remarking  that  "  such  was  not 
the  necessaiy  conclusion  of  law,"  and  referring  to  the  written 
charge.  What  this  written  charge  was,  if  it  were  not  the  charge 
which  we  find  in  the  bill  of  exceptions,  and  which  we  have 
above  recited,  we  are  not  informed. 

This  is  the  whole  case  made  out  and  submitted  to  us,  and 
from  it  we  conclude  that  Oonnaughty  was  convicted  as  an  aider 
and  abettor  of  McDonald,  and  therefore  a  principal  in  the  sec- 
ond degree. 

**  When  two  or  more  are  to  be  brought  to  jostioe  for  one  and 
the  same  felony,  they  are  considered  in  the  light  either — 1.  Of 
principals  in  the  first  degree;  2.  Principals  in  the  second  de- 
gree: accessaries  before  the  fact,  or  accessaries  after  the  fact; 
and  again,  3.  Principals  in  the  second  degree  are  those  who 
were  present,  aiding  and  abetting  at  the  commission  of  the  fact:" 
1  Russell  on  Crimes,  c.  2,  p.  29.  This  author  in  another  place 
says :  ^  ^  In  order  to  make  an  abettor  to  a  murder  or  manslaughter 
a  principal  in  the  felony,  he  must  be  present,  aiding  and  abet* 
ting  the  fact  committed:"  Id.  627. 

"A  man  may  be  principal  in  an  offense  in  two  degrees:  a 
principal  in  the  first  degree  is  he  that  is  the  actor  or  absolute 
perpetrator  of  the  crime,  and  in  the  second  degree,  he  who  is 
present,  aiding  and  abetting  the  fact  to  be  done,  which  presence 
need  not  always  be  an  actual  standing  by  within  sight  or  hear- 
ing of  the  fact,  but  there  may  be  also  a  constructive  presence, 
as  when  one  commits  a  robbery  or  murder  and  another  keeps 
watch  or  guard  at  a  convenient  distance:"  4  Bla.  Oom.  33;  Fost. 
350;  1  Hale  P.  0.  615. 

From  these  authorities,  as  well  as  from  all  the  other  writers  on 
criminal  law,  it  is  apparent  that  a  presence,  either  actual  or 
constructive,  when  coupled  with  an  aiding  or  abetting,  a  coun- 
seling, inciting,  hiring,  or  in  any  manner  assisting  in  the  com- 
mission of  a  felony,  will  make  a  person  a  principal  in  the 
offense;  and  our  statute,  c.  141,  sec.  1,  declares  that  ''  every 
person  who  shall  be  aiding  in  the  commiasion  of  any  offense 
which  shall  be  a  felony  "  shall  be  punished  in  like  manner  with 
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the  principal  offender.  We  find  this  principle  of  law  yery  cor- 
rectly set  forth  in  the  charge  of  the  court  below;  but  there  are 
other  portions  of  the  charge  having  a  relation  to  this  rule  of  law 
which  we  cannot  approve  of  or  affirm  as  the  law  of  the  land. 
*'  No  man  can  innocently  stand  by  and  see  a  murder  committed 
without  attempting  to  prevent  it.  *  *  *  Ordinarily,  a  by- 
stander should  be  presumed  to  understand  the  effect  of  great 
violence  as  well  as  the  prisoner  [person]  who  inflicts  it.  *  *  * 
If  the  proof  shows  that  the  blows  were  inflicted  upon  Gullen 
while  Connaughty  was  standing  by,  within  a  few  feet  of  the  as- 
sailants, and  if  he  did  not  interfere  or  attempt  by  word  or  act 
to  arrest  the  violence,  it  is  a  very  strong  circumstance  against 
him — ^it  may  of  itself  satisfy  you  of  his  advising  or  procuring 
the  blows  to  be  inflicted." 

This  is  the  language  of  the  court  in  its  charge  to  the  jury,  but 
it  is  not  in  accordance  with  the  law  as  we  understand  it.  The 
promptings  of  humanity,  as  well  as  the  duty  which  one  man 
owes  to  another,  and  to  the  laws  under  which  he  lives,  demand 
that  when  a  person  sees  great  bodily  injury  being  inflicted  upon 
an  individual,  and  the  looker-on  has  a  means  or  ability  to  pre- 
vent the  injury,  he  shall  use  such  means,  and  if  he  do  not,  but 
idly  stand  by  without  interfering  to  prevent  the  commission  of 
crime,  the  law  will  not  hold  him  in  any  degree  guilty  of  the 
particular  crime  committed,  although  he  is  by  no  means  guiltless 
in  the  eye  of  the  law. 

Nor  nre  we  aware  that,  either  as  a  matter  of  law  or  of  fact,  a 
person  who  stands  by  should  be  presumed  to  know  the  effect  of 
great  violence  as  well  as  the  person  who  inflicts  it.  Every  man 
is  presumed  to  know  the  effect  of  his  own  acts,  so  that  if  he  strike 
a  blow  with  a  dangerous  weapon  which  causes  death,  he  will  be 
deemed  to  have  known  and  intended  the  effect  of  the  blow;  but 
would  this  presumption  in  any  way  apply  to  or  affect  a  beholder  ? 
Wo  think  not,  unless  there  had  been  a  previous  concert  or  ar- 
rangement between  the  actor  and  the  beholder  in  relation  to  the 
subject. 

To  render  this  prisoner,  Oonnaughty,  a  principal  in  the  second 
degree  in  the  murder  of  Gullen,  it  was  necessary  to  prove  to 
tlio  jury  that  he  was  not  only  an  eye-witness  of  the  infliction  of 
the  deadly  blows,  or  present  either  actually  or  constructively, 
but  also  that  he  was  **  aiding  in  the  commission  of  the  offense  '* — 
aiding  and  abetting  the  fact  committed;  that  he  countenanced 
or  encouraged  McDonald  in  the  fact,  or  had  some  participation 
therein. 
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Mr.  Sergeant  Hawkins,  in  his  Pleas  of  the  Crown,  says:  "Also 
those  who  by  accident  are  barely  present  when  a  felony  is 
committed,  and  are  passive,  and  neither  any  way  encourage  it 
nor  endeavor  to  hinder  it,  nor  to  apprehend  the  offenders,  shall 
neither  be  adjudged  principals  nor  accessaries;  yet  if  they  be  of 
full  age,  they  are  highly  punishable  by  fine  and  imprisonment 
for  their  negligence,  both  in  not  endeavoring  to  prevent  the 
felony  and  in  not  endeavoring  to  apprehend  the  offender:"  2 
Hawk.  P.  C.  442,  sec.  10. 

In  Bussell  on  Crimes  we  have  the  same  rules  expressed  thus: 
**  But  a  person  may  be  present,  and  if  not  aiding  and  abetting,  be 
neither  principal  nor  accessary;  as  if  A.  happened  to  be  present 
at  a  murder,  and  take  no  part  in  it,  nor  endeavor  to  prevent  it 
or  to  apprehend  the  murderer;  this  strange  behavior,  though 
highly  criminal,  will  not  of  itself  render  him  either  principal  or 
accessary:"  1  Bussell  on  Crimes,  627;  Post.  350. 

"  Mere  presence  is  not  sufficient  to  constitute  the  party  a  prin- 
dpal  without  he  aids,  assists,  and  abets.  Thus  if  two  are  fight* 
ing,  and  a  third  comes  by  and  looks  on,  but  Assists  neither,  he  is 
not  guilty  if  homicide  ensue:"  1  Hale  P.  O.  439.  So  also  in 
Stephen  on  Criminal  Law,  c.  3,  p.  7,  it  is  held:  "  The  aiding 
and  abetting  must  involve  some  participation.  Mere  presence 
without  [opposition]  participation  will  not  suffice,  if  no  act 
whatever  is  done  in  concert,  and  no  confidence  intentionally  im- 
parted by  such  presence  to  the  perpetrators."  The  same  princi* 
pie  is  found  in  all  the  writers  on  criminal  law  and  is  rigorously 
adhered  to  by  the  courts. 

On  the  trial  of  Charles  Lord  Mohun,  before  the  house  of 
lords,  in  the  year  1692,  12  Howell's  State  Trials,  949,  case  371, 
for  the  murder  of  William  Mountford,  certain  qnesfcions  were 
submitted  to  the  judges,  whose  answers  distinctly  show  what 
the  law  on  the  subject  of  aiders  and  abettors  in  the  crime  of 
murder  then  was,  and  it  has  continued  to  be  the  same  until  the 
present  day. 

The  first  question  which  we  will  notice  was  this:  *'A.,  conscious 
of  an  animosity  between  B.  and  C,  A.  accompanieth  B.  where 
O.  happeneth  to  come,  and  B.  killeth  him;  whether  A.,  without 
any  malice  to  C,  or  any  actual  hand  in  his  death,  be  guilty  of 
murder. " 

The  answer  of  Lord  Chief  Justice  Holt,  concurred  in  by  the 
other  justices,  was:  ''As  this  case  is  stated,  I  do  conceive, 
that  A.  is  not  guilty  of  the  murder,  for  it  appeareth  the  meeting 
was  casual,  and  there  was  no  design  in  A.  against  C,  and  there- 
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fore,  thoagh  A.  did  know  of  the  malice  between  B.  and  C,  jet 
it  was  not  unlawful  for  A.  to  keep  company  with  B.,  but  he 
might  go  with  him  anywhere,  if  it  was  not  upon  a  design  against 
C.  Therefore  I  take  it,  as  this  case  is  put,  that  C.  came  acci- 
dental into  the  company  where  A.  and  B.  were,  and  then  with- 
out any  design  in  A.,  B.  killeth  C.  This  is  not  murder;  indeed, 
no  offense  in  A/' 

Another  of  the  questions  propounded  was  this:  **  Whether  if 
A.  heard  B.  threaten  to  kill  0.,  and  some  days  after,  A.  shall 
be  with  B.  upon  some  other  design,  when  C.  shall  pass  by,  or 
come  in  the  place  where  A.  and  B.  are,  and  C.  shall  be  killed 
byB.,  A.  standing  by  without  contributing  to  the  fact,  his  sword 
not  being  then  drawn,  or  any  malice  ever  appearing  on  A. 'a  part 
against  C. ;  whether  A.  will  be  guilty  of  the  murder  of  C." 

And  the  answer  of  the  lord  chief  justice  was:  ''My  lords,  I 
am  of  opinion  that  A.  in  this  case  will  not  be  guilty  of  murder 
or  manslaughter,  for  it  doth  not  appear  by  the  stating  of  the 
case  that  A.  did  consent  to  the  design,  or  in  any  wise  contribute 
to  the  fact."     And  all  of  the  judges  were  of  the  same  opinion. 

The  only  other  question  submitted  to  the  judges  to  which 
we  think  proper  to  refer  was  as  follows:  "Whether  a  person 
knowing  of  the  design  of  another  to  lie  in  wait  to  assault  a  third 
man,  who  happeneth  to  be  killed  (when  the  person  who  knew  of 
the  design  is  present),  be  guilty  in  law  of  the  same  crime  with  the 
party  who  had  the  design  and  killed  him,  though  he  had  no 
actual  hand  in  his  death. " 

To  this  the  same  learned  judge  replied:  **  My  lords,  I  am  of 
opinion  this  is  no  murder  or  manslaughter,  he  that  knew  of  the 
design  of  assaulting  only  happened  to  be  present  when  the 
assault  was  made  and  the  party  killed;  but  if  he  did  not  contrib- 
ute to  his  death,  he  is  not  guilty  of  murder;  «  *  *  Yyji^^  n 
the  person  that  knew  of  this  design  did  advise  it,  or  agree  to  it^ 
or  lay  in  wait  for  it,  or  resolved  to  meet  the  third  person  that 
was  killed,  with  him  that  killed  him.  it  would  be  murder;  but 
as  this  case  is  put,  it  is  neither  murder  nor  manslaughter."  la 
this  opinion,  also,  all  the  judges  concurred. 

By  comparing  the  cases  stated  in  these  interrogatories  with  that 
which  is  presented  by  the  bill  of  exceptions  before  us,  we  find 
that  any  one  of  them  includes  inculpatory  circumstances  not  to 
be  found  in  this  case.  No  evidence  was  given  that  Oonnaughty 
knew  of  any  unlawful  design  on  the  part  of  McDonald;  indeed, 
the  nature  of  the  case  precludes  any  such  preoonoert.  A  mid« 
night  brawl  upon  the  street,  near  the  dwelling  of  Oonnaughty^ 
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attracted  lua  attention;  he  went  to  his  door,  undressed  and  an« 
armed,  and  took  no  part  in  the  assault  npon  Qullen  by  McDonald; 
he  did  not  encourage  it,  but  on  the  contrary,  he  told  McDonald 
"  to  go  into  the  house,  and  not  be  fighting." 

Here  is  nothing  to  satisfy  the  mind  that  Oonnaughty  "  did 
consent  to  the  design,  or  in  any  wise  contribute  to  the  fact;" 
for  we  find  that  the  jury  were  distinctly  told  by  the  court  that 
**  Oonnaughty  at  the  time  was  standing  in  his  own  door,  saying 
and  doing  nothing." 

It  is  true,  the  learned  judge  before  whom  this  case  was  tried 
submitted  the  whole  facts  in  the  case  to  the  consideration  of  the 
jury.  On  this  subject,  he  told  them  that  the  whole  evidence 
was  before  them,  and  they  were  to  judge  what  was  proved,  and 
what  was  the  weight  of  the  matters  so  proved;  but  taken  in 
connection  with  other  parts  of  the  charge,  we  think  that  he 
erred  in  laying  down  the  law  applicable  to  the  case  of  Oon- 
naughty, and  that  the  charge  taken  together  was  calculated  to 
mislead  the  jury  as  to  the  law  of  the  case.  The  jury  were  told 
that  ''if  he,  Oonnaughty,  was  standing  by  within  a  few  feet  of 
the  assailants,  and  if  he  did  not  interfere  or  attempt  by  word  or 
act  to  arrest  the  .violence,  it  is  a  very  strong  circumstance  against 
him;  it  may  of  itself  satisfy  you  of  his  advising  or  procuring  the 
blows  to  be  inflicted.'* 

Surely,  this  is  not  law.  Bare  presence  is  not  sufficient.  It 
may  not  and  should  not  satisfy  any  mind  of  a  participation  in 
the  crime;  but  there  must  be  something  else  shown  in  the  con- 
duct of  the  by-stander  which  unmistakably  evinces  a  design  to 
encourage,  incite,  approve  of,  or  in  some  manner  afford  aid  or 
consent  to  the  act. 

In  the  case  of  King  v.  Davia  and  Bull^  Buss.  &  B.  113,  it  was 
held  not  to  be  sufficient  to  make  Hull  a  principal  in  uttering  a 
forged  note,  which  Davis  had  passed,  that  he  came  to  the  town 
with  Davis,  left  the  hotel  with  him  before  the  note  was  passed, 
joined  him  again  in  the  street  shortly  after  the  passing  of  the 
note,  and  at  a  short  distance  from  the  place  where  it  was  passed, 
and  ran  away  when  Davis  was  apprehended;  and  this  was  because 
no  "concerted  purpose  was  shown." 

On  the  trial  of  Toung  and  Webber  for  the  killing  of  one^ 
Ifirfin  in  a  duel,  the  jury  was  charged  by  Mr.  Justice  Yaughan 
Ihat "  mere  presence  alone  will  not  be  sufficient  to  make  a  party 
an  aider  and  abettor,  but  it  is  essential  that  he  should  by  his 
eonntenance  and  conduct  in  the  proceedings,  being  present,  aid 
•nd  assist  the  principal:"  Begina  v.  Toung  and  Wdber,  8  Oar.  & 
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e.  644.  So  in  Queen  ▼.  Cuddy,  1  Oan  &  Eir.  210,  Mr.  Jus- 
tice Williams,  in  summing  up  to  the  jury,  said:  ''  The  question 
is,  whether  prisoner  was  at  the  spot  at  the  time,  and  whether  he 
took  such  a  part  as  amounts,  in  the  language  of  this  indictment, 
to  an  aiding  and  abetting  the  principal  offender." 

These  cases  and  authorities  to  which  we  have  referred,  as  well 
«s  many  others  in  both  the  English  and  American  books,  satisfy 
as  that  the  circuit  court  erred  in  its  charge  to  the  jury,  so  far 
as  it  has  reference  to  the  case  of  this  plaintiff  in  error;  and  we 
are  also  well  satisfied  that  the  instruction  asked  for  by  the  counsel 
for  Connaughty,  and  refused  by  the  court,  ought  to  haye  been 
given.  It  was  entirely  apposite  to  the  case,  and  was  a  correct 
•legal  proposition,  with  the  exception  of  the  improper  use  of  the 
word  **  accessary"  instead  of  **  principal  in  the  second  degree." 
An  accessary  is  one  in  some  manner  connected  with  the  crime, 
either  before  or  after  the  fact,  but  who  was  not  present  at  the 
time;  while  a  principal  in  the  second  degree  must  be  presentk 
either  actually  or  constructively:  Vide  4  Bla.  Com.  24-36.  In« 
-deed,  it  may  be  found,  word  for  word,  with  the  exception  above 
^stated,  in  Archbold's  Cr.  PL  4,  cited  from  Hale  &  Foster. 

It  is  essential  to  the  safety  and  well-being  of  ^ocieiy  that  there 
should  be  certainty  in  the  administration  of  the  criminal  laws, 
in  order  that  crime  may  be  punished  and  prevented,  and  thereby 
vice  may  be  deterred  and  virtue  promoted;  but  perhaps  the  most 
beautiful  rule  of  our  criminal  law,  as  laid  down  by  Lord  Hale, 
.p.  290,  will  be  found  to  be,  in  most  cases,  a  safe  one:  2\Uiu8 
semper  est  errare  in  acquiiando^  quam  in  puniendo;  ex  parte  mie' 
ericordioB,  quam  ex  parte  jusiUice," 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 
4iwarded. 

What  CoNsriruTES  Amnro  akd  Abxttino  Cbimb:  See  note  to  State  ▼. 
HUdreth,  51  Am.  Deo.  373-376.  Mere  presence  at  the  oommission  of  the 
-crime  will  not  have  this  effect:  Id.  374-376. 

AccBSSARiBS  BKVOBS  Faot  are  persona  whose  wiU  oontribntes  to  a  felony 
committed  by  another  as  principal,  while  themselves  too  far  away  to  aid  in 
the  felonioBs  aol.  Dia  prindpal  case  is  dted  to  this  point  in  Staik  v.  SneH 
46  Wis.  629. 
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MiJTvrLiiE  V.  Gat. 

[1  WnoojniH.  960.] 

RuuuwKi  AjBHXEMXsrr  to  Apply  Valox  of  Gibtaiv  SKBTion  axd  Ma- 
TXBIAUB  to  the  part  pajrment  of  a  debt,  when  the  amoant  to  be  applied  ia 
aDoertain  and  nnliqnidated,  it  not  a  payment  so  ae  to  be  admiaaibleiindar 
the  general  inae  in  nMumpsiL 

ClUSGEBTAIKSD  VaLUE    OF    SEEYIOXS    AND    MaTSBIAUI    finFULATSD   TO  Bl 

Applixd  in  Part  Patm snt  of  Debt  ia  properly  the  sabject  of  a  tet-ofi^ 

under  the  proper  plea  or  notioe  in  custtrnpaU  on  the  debt. 
Tinant  is  not  Obugxd  to  Pat  Rent  when  Evicted  from  the  whole  prem- 

iaes,  or  prevented  from  oocapying  them,  aa  the  oonaderation  for  the  agree* 

ment  to  pay  rent  haa  failed. 
BvicnoN  FBOM  Portion  of  Demised  Pbemisxs  leaves  tenant  liable  to  pay 

rent  only  for  that  portion  which  he  continoee  to  ooonpy,  aa  the  oonaider- 

ation  for  the  agreement  to  pay  rent  has  in  part  failed. 
Tenant  is  not  Evic?ted  fbom  Ant  Pobtion  of  Dexissd  Pbemtbeh,  so  as 

to  entitle  him  to  an  apportionment  of  rent^  by  the  removal  of  partj-stsirs 

between  the  demised  premises  and  an  adjoining  building,  caused  by  the 

rightful  removal  of  the  adjoining  building. 
Partial  Failubb  of  Gonsidebation  can  not  be  Otvev  in  Evidbnox  on- 

dor  the  general  issue. 
Pabtlal  Eviction  of  Tenant  u  not  Adm ibsiblb  to  Lessen  Kent  uvdxb 

General  Issue  iaosstm^Mtt  for  the  rent^  aa  it  is  a  partial  failure  of  oon* 

sideration. 

Absuxfsit  by  the  administraiora  of  the  estate  of  G.  W.  Lee» 
against  Manville,  upon  a  promiaaoiy  note  given  for  the  rent  of 
a  certain  building  leased  to  Manville  by  plaintiffs'  intestate. 
The  plea  was  the  general  issue.  Judgment  was  for  the  plaintiffs. 
The  defendant  then  appealed  to  the  county  court.  At  the  trial 
in  the  county  court,  the  defendant  gave  in  evidence  the  lease, 
by  the  terms  of  which  he  was  privileged  to  lath  and  plaster 
the  building,  and  this  work  was  to  be  applied  to  the  payment 
of  the  rent  at  as  low  a  price  as  any  mason  would  do  the  work. 
The  defendant  proved  certain  lathing  and  plastering,  and  the 
payment  of  some  money  therefor,  and  these  were  allowed  by 
the  court  as  part  payment  of  the  note.  The  defendant  then 
offered  to  prove  the  furnishing  of  other  materials  and  repairs 
than  those  contained  in  the  lease,  the  value  of  which  it  had  been 
agreed  by  Lee  and  Manville  should  be  applied  to  the  payment 
of  the  note;  and  he  offered  to  prove  other  services  performed 
for  Lee,  but  not  upon  the  demised  premises,  the  value  of  which 
it  had  also  been  agreed  by  the  parties  should  be  likewise  ap- 
plied. The  plaintiffs'  objection  to  this  evidence  was  sustained 
by  the  court,  and  the  defendant  excepted.    The  other  ezcep* 
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Hon  is  snfBdently  stated  in  the  opinion.  The  judgment  of  the 
county  court  was  for  the  plaintiffs  in  an  amount  less  the  sums 
allowed  in  part  payment.    The  defendant  brought  error. 

J.  MoShafier  and  J.  T.  Clark,  for  the  plaintiff  in  error. 

By  Oourty  Whitok,  0.  J.  The  judge  having  allowed  the  defend* 
ant  below  for  the  repairs  stipulated  for  in  the  lease,  the  only 
questions  arising  in  tiie  case  are  upon  his  ruling,  by  which  ho 
excluded  testimony  offered  by  the  defendant  below  at  the  trial 
to  prove  that  certain  repairs  made  by  him  to  the  demised  build- 
ing, and  materials  furnished  therefor,  were  agreed  by  the  parties 
to  be  applied  in  part  payment  of  the  rent;  and  also  testimony 
offered  by  the  defendant  to  prove  that  other  services  performed 
by  the  defendant  for  the  plaintiffs'  intestate  were  agreed  by  the 
parties  to  be  so  applied;  and  also  that  at  the  time  of  executing 
the  lease,  and  when  the  defendant  entered  into  the  possession  of 
the  building,  there  was  a  flight  of  stairs  upon  the  outside  of  said 
building,  which  were  party-stairs  of  this  and  an  adjoining  build- 
ing, and  which  were  torn  down  during  the  occupancy  of  the 
building  by  the  defendant,  by  the  rightful  removal  of  the  adjoin- 
ing building;  that  the  stairs  afforded  the  only  means  of  access 
to  the  chamber  of  the  building;  and  that  the  occupancy  of  the 
building  was  rendered  less  valuable  by  the  removal  of  the  stairs. 

We  think  the  ruling  of  the  judge  was  correct.  The  action  was 
uasumpsii  on  the  note  given  for  the  rent  of  the  building,  and  the 
plea  was  the  general  issue  simply.  The  plaintiff  in  error  is 
quite  correct  in  maintaining  that  payment  can  be  given  in  evi- 
dence under  the  general  issue  in  an  action  of  assumpsit;  but  we 
do  not  think  that  the  testimony  offered  by  the  defendant  below 
tended  to  prove  a  payment.  It  tended  to  show  an  agreement 
on  the  part  of  the  .ssv  **  to  apply  the  value  of  certain  labor  and 
materials  to  the  payment  of  the  rent  for  which  the  note  was 
given,  and  nothing  more.  It  is  not  pretended  that  the  amount 
to  be  applied  was  agreed  upon  by  the  parties;  much  less  that 
any  application  was  in  fact  made  by  them.  To  consider  an 
executory  agreement  to  apply  the  value  of  certain  services  and 
materials  to  the  part  payment  of  a  debt,  when  the  amount  to  be 
applied  is  uncertain  and  unliquidated,  as  a  payment  in  fact  of 
the  debt  to  the  amount  which  the  labor  and  materials  shall  be 
proved  to  be  worth,  would  be  to  hold  that  to  be  a  payment  which 
is  properly  the  subject  of  a  set-off;  and  to  prove  bk  set-off,  the 
testimony  offered  would  have  been  admissible  if  the  defendant 
tiad  pleaded  it,  or  given  notice  of  it  under  the  general  issue. 
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But  wiChoat  suoh  a  plea  or  notioe,  the  set-off  oonld  not  be 
proved:  1  Ch.  PI.  605,  606. 

We  do  not  think  that  the  testimony  offered  to  prore  the  re- 
moyal  of  the  stairs  tended  to  show  an  eviction  of  the  defendant 
from  any  i>ortion  of  the  premises  demised,  so  as  to  entitle  him 
to  have  the  rent  apportioned.  But  if  it  was,  it  is  donbtfol 
whether  the  testimony  was  admissible  under  the  plea.  When 
the  defendant  has  been  prevented  from  ooonpying  the  demised 
premises,  he  is  not  obliged  to  pay  any  rent,  because  the  consid- 
eration for  the  agreement  to  pay  the  rent  has  wholly  failed.  So, 
for  the  same  reason,  when  the  tenant  has  been  evicted  from  the 
entire  premises,  he  is  not  obliged  to  pay  rent  after  the  eviction. 
And  after  an  eviction  from  a  portion  of  the  premises  demised, 
he  would  be  liable  only  to  pay  rent  for  that  portion  which  he 
continued  to  occupy;  and  it  would  seem,  for  the  same  reason, 
that  the  consideration  for  his  agreement  to  pay  the  rent  has  in 
part  failed:  1  Greenleaf's  Cru.  102, 103,  note. 

But  a  partial  failure  of  consideration  can  not  be  given  in  evi- 
dence under  the  general  issue. 

On  all  the  questions  raised  at  the  trial,  we  think  the  judge's 
iruling  correct. 

The  judgment  must  therefore  be  affirmed. 

BvicTiD  Tkrant  n  not  Liabli  loa  Rxmt:  See  Oeorge  v.  Arfnqr,  00  Am. 
786,  and  cases  eited  in  the  note.  See  FiBher  ▼.  MUUken^  49  Id.  407;  JIfarH 
▼.  Ooddard^  46  Id.  728.  The  principal  case  is  oited  to  this  effeot  in  iVIdrsrf  v. 
Xec%,  31  Wis.  551. 

UxDEB  General  Issve  nr  AasuicrsiT,  Evmnrai  or  Patmshv  n  Apmiiwi* 
BLB:  Hamia  v.  JfiZZs,  34  Am.  Dec.  216. 

RaOOITPMENT  IN  AOTIONB  BETWEEN  LANDLORD  AND  TENANT:  See  notO  to 

Van  Spjm  t.  Harrimm,  40  Am.  Dea  335.  And  for  what  demaada  an  in  gen« 
aral  the  snbjeot  of  set-ofi^  see  note  to  Oregg  v.  JamUf  12  Id.  108. 


Hutchinson  v.  Lobd. 

[1  Wisuoaiui,  38S.] 

PuiauoH  ov  PLAnnif  n  Oenerallt  SuFfioiurr  id  Bkablb  Him  m 
Maintain  Trbpaes  de  bom$  aapoflatiB;  hat  where  a  patanumnt  right  is 
shown  to  he  In  a  third  person,  and  the  defendant  oonneota  himself  prop- 
erly with  snch  third  person,  the  role  is  otherwise. 

IkanoNXE  roR  Benstit  ov  Creditors  is  Estopped  to  Dent  that  Party 
is  Creditor  who  is  indaded  in  a  schedule  as  a  creditor  in  an  action 
afainst  an  offioer  for  levying^  at  the  snit  of  snoh  ereditor,  npon  the 


882  HuTCHiKSON  V.  LoBD.  [Wisconsin, 

Tbubteb  is  Bound  to  Manage  and  Employ  Tbur  Pbopsbtt  for  benafil 
of  eeitui  que  tnui  with  the  care  and  diligence  of  a  provident  owner. 

Tkubtsb  OB  Assignees  abb  Pebsonallt  Liabls  fob  Omission  to  Do 
what  would  be  plainly  beneficial  to  the  trast  property  or  to  the  caM 
que  irtuif  though  acting  in  the  utmoet  good  faith. 

Tbdsteb  OB  Assignee  fob  Benefit  of  Cbeditobs  n  not  Intended  to 
BE  Mebe  Passive  Bepositabt  of  the  estate  or  title,  but  he  is  bound  to 
exert  himself  actively  in  the  execution  of  the  object  for  which  the  aoaign* 
ment  is  made,  and  the  observance  of  good  faith  alone  will  not  fully  dis- 
charge his  duties. 

EVEBT  PbOVISION  IN  ASSIGNMENT  FOB  BENEFIT  OF  CbEDITOBS  WHICH  EZ* 

EMFTS  AssiGmE  from  any  liability  that  he  would  by  law  be  subjected 
to  as  assignee  is  of  itself  a  badge  of  fraud,  and  renders  the  assignment 
void  as  to  creditors, 

Pbovision  in  Assignment  fob  Beneut  of  Cbedrobs  that  Assignee 
SHALL  NOT  BE  Pebsonallt  Liablb  in  the  promises  while  acting  in 
good  faith  restricts  the  assignee's  liability,  and  renders  the  assignment 
fraudulent  and  void  as  to  creditors. 

Assignment  fob  Benefit  of  Cbeditobs  Authobizino  Assignee  to  Sell 
Assigned  Pbopebtt  on  Cbedit  is,  unless  the  creditors  have  assented 
thereto,  fraudulent  and  void,  as  it  has  a  direct  tendency  to  hinder  and 
delay  creditors. 

PowEB  to  Bell  "upon  Such  Tebmb  and  fob  Such  Pbioes"  as  assignee 
shall  deem  advisable,  included  in  assignment  for  benefit  of  creditors,  is 
a  power  to  sell  on  credit,  and  renders  the  assignment  fraudulent  and  void 
as  to  creditors. 

WhATEVEB  mat   be    FaIBLT   IlCPLIED   FBOM  TeBMS   OB  LaVOUAOB  OF   Ib- 

STBUMENT  is  in  judgment  of  law  contained  in  it. 
OouBT  should  Instbuot  Jubt  as  TO  OoNOLUsiQNS  OF  Law  arising  froiB 

face  of  an  instrument. 
SuBETiEs  IN  Bono  of  iNDEBfNirr  Have  Same  JusTDnoATioN  and  Defehbb 

as  the  officer  in  an  action  of  trespass  against  the  officers  and  the  sureties 

for  wrongful  levy. 

Trespass  de  bonis  cLsportatU  by  Lord  against  Hatchinflon, 
White,  Finch,  and  Ljnde.    The  opinion  states  the  case. 

A.  Finch,  jun,,  and  O.  K.  WcUkins,  for  the  plaintLBb  in  error. 

James  8,  Brovm,  for  the  defendant  in  error. 

By  Oourt,  Obawvobd,  J.  It  appears  from  the  bill  of  excep- 
tions in  this  case  that  the  goods  for  the  taking  of  whioh  this 
action  was  instituted  were  claimed  by  the  plaintiff  below  by 
virtue  of  an  assignment  made  to  him  by  Galeb  Wall,  on  the 
twenty-eighth  day  of  June,  1849,  for  the  benefit  of  certain 
creditors  of  Wall,  named  in  the  schedules  attached  to  said 
assignment;  that  on  the  same  day,  but  after  the  ezeoution  of  the 
deed  of  assignment,  these  goods  were  attached  at  the  suit  of 
Holbrook,  Garter  &  Oo.,  against  the  said  Oaleb  AEall;  that  the 
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defendant  Hutchinson  was  United  States  marshal  for  the  dis- 
trict of  Wisconsin  at  the  time  of  the  taking  of  the  goods,  to 
whom  the  writ  of  attachment  from  the  United  States  district 
eourt  for  said  district  was  directed;  that  the  defendant  White 
was  his  deputy,  and  that  Finch  and  Lynde  were  the  attorneys 
of  the  plaintiffs  in  said  writ  of  attachment.  If  the  assignment 
from  Wall  to  Lord  was  valid  in  contemplation  of  law,  then  Lord 
acquired  the  property  in  the  goods  which  could  not  be  disturbed; 
but  if  by  that  assignment  he  obtained  no  title  to  the  goods 
against  the  creditors  of  Wall,  the  assignor,  then  his  possession 
was  not  legal  or  sufficient  as  against  such  creditors;  so  that  we 
deem  it  unnecessary  to  treat  of  the  position  taken  in  argument 
by  the  counsel  for  the  defendant  in  error,  that  possession  beings 
shown  in  the  plaintiff  below,  it  was  enough  in  this  case. 

As  a  general  rule,  in  this  form  of  action,  the  possession  of 
the  plaintiff  is  sufficient  to  enable  him  to  maintain  his  suit  in 
that  respect;  but  where  a  paramount  right  is  shown  to  be  in  a 
third  person,  and  the  defendant  connects  himself  properly  with 
such  tiiird  person,  the  rule  is  otherwise.  And  here  we  may  re- 
mark that  the  question  whether  Holbrook  &  Oo.  were,  at  the^ 
time  of  the  taking  complained  of,  creditors  of  Wall,  is  suffi- 
ciently answered  by  reference  to  the  deed  of  assignment,  and 
schedule  B  attached  thereto.  This  instrument  is  executed,  un- 
der seal,  by  Caleb  Wall  of  the  one  part,  and  by  George  P 
Lord,  the  plaintiff  below,  of  the  other  part.  The  statement  of 
indebtedness  by  Wall,  "to  the  several  persons  mentioned  in  the 
schedules/' and  "  in  the  several  sums  of  money  set  opposite^ 
their  respective  names  '*  in  the  said  schedules,  and  the  fact  that 
Holbrook,  Carter  &  Co.  are  included  and  named  in  schedule  B» 
must,  we  think,  operate  as  an  estoppel.  Lord  can  not  contro- 
vert the  fact  of  such  indebtedness. 

We  are  now  brought  to  a  consideration  of  the  objection  urged 
to  the  deed  of  assignment.  By  it  the  assignee  is  empowered 
''  to  sell  and  dispose  of  the  assigned  goods,  etc.,  in  such  man- 
ner, either  at  public  or  private  sale,  and  upon  such  term» 
and  for  such  prices  as  to  him  shall  seem  advisable.''  It  author- 
izes him  to  collect  the  assigned  debts,  and  "  to  compound,  com- 
promise, and  settle  any  of  said  debts,  in  such  manner  and  upon 
such  terms  as  to  him  shall  seem  expedient,  and  upon  such  set- 
tlement, to  release  and  discharge  the  same."  And  it  further 
declares  *'  that  the  said  parly  of  the  second  part,  while  acting 
in  good  faith,  shall  not  be  made  or  held  personally  liable  in  the- 
premises  in  any  manner." 
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The  plaintifib  in  error  insist  that  the  provision  in  the  assign- 
ment which  we  have  last  cited  vitiates  it,  inasmuch  as  it  restricts 
the  liability  of  the  assignee. 

Willis,  in  his  treatise  on  the  duties  and  responsibilities  of 
trustees,  says:  '*A  trustee  is  bound  to  manage  and  employ  the 
trust  property  for  the  benefit  of  the  ceaiui  que  trust  with  the  care 
and  diligence  of  a  provident  owner,  and  so  far  as  this  rule  ex« 
tended,  that  however  fully  a  discretionary  power  of  management 
nmy  have  been  given,  yet  if  the  trustee  omit  doing  what  would 
be  plainly  beneficial,  he  will  be  answerable."  And  in  another 
place  he  says:  "If,  in  the  management  of  the  trust  property, 
they  (the  trustees)  be  guilty  of  fraud  or  negligence,  want  of 
caution,  misrepresentation,  mistake  or  concealment,  or  willful 
misconduct  or  misapplication,  or  omit  doing  what  is  plainly 
beneficial  for  the  estate,  notwithstanding  the  utmost  latitude  be 
given  them  for  conducting  the  trust,  they  will  be  guilty  of  a 
breach  of  trust:"  Willis  on  Trustees,  125, 172, 173;  Lewin  on 
Trusts,  299. 

In  Story's  Equity  Jurisprudence,  c.  32,  sees.  1272, 1273,  it  is 
said:  "  Courts  of  equity  have  laid  down  some  artificial  rules  for 
the  exercise  of  the  discretion  of  trustees,  which  import  (to  say 
the  least)  extraordinary  diligence  and  vigilance  in  the  manage- 
ment of  the  trust  property.  Thus,  for  example,  if  a  trustee 
should  lay  out  trust  funds  in  any  stock  in  which  a  court  of 
equity  itself  was  not  in  the  habit  of  directing  funds  in  its  own 
possession  to  be  laid  out,  although  there  should  be  no  mala 
fides,  yet  if  the  stock  should  fall  in  value,  he  would  be  held  r^ 
sponsible  for  the  loss."    See  also  Hovenden  on  Frauds,  486. 

The  application  of  these  authorities  to  the  case  before  us  is 
obvious.  In  the  absence  of  the  clause  in  this  assignment  which 
is  objected  to,  the  law,  whether  administered  in  its  own  courts 
or  in  courts  of  equity,  would  impose  upon  a  trustee  or  assignee 
the  obligations  and  responsibilities  spoken  of  in  the  wdrks  which 
we  have  quoted.  But  the  parties  to  this  deed  of  assignment  have 
chosen  not  to  leave  the  liability  of  the  assignee  where  the  law 
places  it,  but  to  provide  expressly  that  he  **  shall  not  be  held 
or  made  personally  liable  in  the  premises  while  acting  in  good 
faith." 

The  trustee  or  assignee  may,  in  the  utmost  good  faith,  omit 
to  do  some  act  which  would  be  plainly  beneficial  to  the  trust 
property  or  to  the  cestui  que  trusty  and  for  this  omission  the  law 
would  hold  him  personally  liable.  He  might,  with  no  mala 
fides  whatever,  neglect  to  do  that  which  a  provident  owner 
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would  deem  proper  to  be  done  in  relation  to  the  property. 
Nay,  it  is  laid  down  by  very  high  authority  that  *'  gross  negli- 
gence is,  or  at  least  may  be,  entirely  consistent  with  good  faith 
and  honesty  of  intention:"  Vide  Story  on  Bailments,  15.  He 
might,  in  good  faith,  be  incautious,  or  commit  mistakes  detri- 
mental and  highly  injuiious  to  the  cestui  qtie  trust,  and  in  all 
these  cases  the  law  would  hold  him  personally  liable;  but  by 
the  instrument  before  us,  this  liability  is  taken  away,  provided 
he  has  acted  in  good  faith. 

A  trustee  or  assignee  for  the  benefit  of  creditors  is  not  in- 
tended to  be  a  mere  passive  depositary  of  the  estate  or  title,  bat 
he  is  "  bound  to  exert  himself  actively  "  in  the  execution  of  the 
object  for  which  the  assignment  is  made,  and  certainly  the  ob- 
servance of  good  faith  alone  would  not  come  up  to  a  full  di9» 
charge  of  the  duties  imposed. 

Without  adverting  to  the  numerous  cases  in  which  the  trustee 
has  been  held  to  the  liability  we  have  above  stated,  we  will  refer 
to  the  recent  case  of  Litchfield  v.  White  and  Lecmard,  3  Sandf. 
645  [7  N.  T.  438;  S.  C,  57  Am.  Deo.  534],  cited  at  the  bar.  la 
that  case  the  assignment  was  held  to  be  fraudulent  and  void, 
because  it  contained  a  provision  that  the  assignee  should  not  be 
liable  or  accountable  for  any  loss  that  might  be  sustained  by  thd 
trust  property,  or  the  proceeds  thereof,  unless  the  same  should 
happen  by  reason  of  his  own  gross  negligence  or  willful  misfeas- 
ance. Apart  from  this  provision,  the  assigiiee  would  be  liable, 
as  we  have  seen,  for  gross  negligence  or  willful  misfeasance,  and 
the  effect  of  the  provision  would  have  been  to  relieve  him  from  all 
other  personal  liability;  and  so  in  the  case  at  bar,  the  effect  of 
the  provision  would  be  to  relieve  Lord  from  all  personal 
accountability  whatever,  so  long  as  his  acts  were  in  good 
faith. 

We  are  unable  to  see  any  difference  in  principle  between  the 
eases.  In  the  very  able  opinion  of  the  court  given  by  Mr. 
Justice  Sandford  in  the  case  just  cited,  he  says:  ''The  effect  of 
the  assignment,  therefore,  is  to  withdraw  the  debtor's  property 
from  the  reach  of  creditors  pursuing  their  lawful  remedies,  and 
to  place  it  in  the  hands  of  any  assignee,  where  it  may  be  wasted 
and  lost,  unless  he  chose  to  exercise  a  much  greater  degree  of  dil- 
igence than  he  has  undertaken  to  bestow  upon  it.  The  property 
is  vested  in  a  trustee,  who  by  the  debtor's  act,  without  the  assent 
of  the  creditors,  id  exonerated  from  the  principal  legal  liabilities 
of  trustees.  This  is  the  practical  operation  of  the  assignment, 
as  expressed  upon  its  face,  and  to  our  minds  it  disoloses  an  in* 
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tent  to  hinder  and  delay  creditors.  Every  provision  in  an 
assignment  whioh  exempts  the  assignee  from  any  liability  that 
he  would  by  law  be  subjected  to  as  assignee  is  of  itself  a  badge 
of  fraud.  The  insertion  of  clauses  which  in  their  operation 
may  lead  to  the  waste  and  loss  of  the  property  declares  an  in* 
tention  on  the  part  of  the  insolvent  debtor  to  devote  his  prop- 
erty to  some  purpose  other  than  that  of  the  payment  of  his  debts. 
The  assignor  is,  in  law,  deemed  to  have  intended  all  the 
consequences  which  may  legitimately  flow  from  the  provisions 
of  the  assignment.  We  must,  therefore,  hold  that  the  debtor 
in  this  case  intended  to  place  his  assets  in  a  situation  where  his 
creditors  could  not  reach  them,  and  where,  through  his  own 
Bubagency  or  otherwise,  they  would  be  lost  to  such  creditors. 
The  intent  to  hinder,  delay,  and  defraud  the  latter  thus  be« 
comes  a  necessary  legal  inference  from  the  provision  under 
consideration." 

The  views  here  taken  are  deemed  by  us  entirely  appropriate 
to  the  case  before  us.  Indeed,  the  assignment  in  the  case  cited 
required  at  the  hands  of  the  assignee  a  much  more  ample  dis- 
charge of  his  duties  than  does  the  osalgDment  in  this  case. 

It  is  also  insisted  that  the  authority  given  to  the  assignee  to 
dispose  of  the  assigned  property,  ''upon  such  terms  and  for 
such  prices  "  as  he  should  deem  advisable,  is  equivalent  to  an 
authority  to  sell  upon  credit,  and  theroforo  tLe  instrument  is 
void. 

That  an  assignment  for  the  benefit  of  creditciFi  which  em« 
powers  the  assignee  to  sell  the  assigned  property  on  credit  is 
fraudulent  and  void,  unless  indeed  the  creditors  have  assented 
thereto,  is  the  settled  doctrine  in  New  York  at  the  present 
time. 

In  Barney  v.  Oriffin,  2  N.  T.  365,  Mr.  Justice  Bronson,  in 
delivering  the  opinion  of  (he  court,  says:  "It  is  on  unanswer- 
able objection  to  the  de/  d  that  the  assignees  are  authorized  to 
sell  the  property  on  credit."  And  the  reasons  which  he  assigns 
for  his  conclusion  are  cogent.  It  is  true  that  this  part  of  the 
opinion  given  by  the  learned  judge  was  not  necessary  to  the 
decision,  for  the  assignment  in  that  case  was  held  void  for 
another  reason,  but  the  objection  there  so  forcibly  urged  has 
since  that  time  been  directly  passed  upon  by  the  court  of  appeals 
of  that  state.  In  the  case  of  Nicholson  v.  LeaviU,  6  N.  Y.  510 
[57  Am.  Dec.  499],  Mr.  Justice  Gardiner,  in  giving  the  opinion 
of  the  court,  discusses  this  point  upon  authorities,  and  fully  sus- 
tains the  opinion  of  Judge  Bronson.    In  the  latter  cose,  the 
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eoart  of  appeals  held  certain  assignments  containing  a  power  to 
sell  upon  credit  to  be  fraudulent  and  void  as  to  creditors. 

Upon  principle,  as  well  as  upon  the  authorities  we  have  re- 
ferred to,  we  are  led  to  conclude  that  a  power  to  sell  upon  credit 
given  to  an  assignee  by  a  debtor  in  failing  circumstances  would 
of  itself  be  a  badge  of  fraud,  because  it  would  afford  a  means 
and  have  a  direct  tendency  to  '*  hinder  and  delay  creditors." 

Let  us  inquire  whether  the  assignment  in  this  case  is  obnoz* 
ious  to  this  objection.  The  assignee  is  empowered  to  sell  * '  upon 
Buch  terms  and  for  such  prices"  as  he  shall  think  proper. 

In  Le  Roy  v.  Beard^  8  How.  451,  Mr.  Justice  Woodbury,  in 
defining  the  power  granted  by  a  letter  of  attorney  in  which  the 
agent  or  attorney  was  authorized  to  sell  lands  "  on  such  terms  in 
all  respects"  as  he  deems  advantageous,  lays  some  stress  on  the 
word  *'  terms."  He  says: ' '  *  Terms '  is  an  expression  applicable 
to  the  conveyance  and  covenants  to  be  given,  as  much  as  to  the 
amount  of  and  the  time  of  paying  the  consideration." 

Bouvier,  in  his  law  dictionary,  has  it  thus:  "  Terms,  in  con- 
tracts. This  word  is  used  in  the  civil  law  to  denote  the  space 
of  time  granted  to  the  debtor  for  discharging  his  obligation; 
these  are  express  terms  resulting  from  the  positive  stipulations 
of  the  agreement,  as  where  one  undertakes  to  pay  a  certain  sum 
on  a  certain  day,  and  also  term.^  which  tacitly  result  from  the 
nature  of  the  things  which  are  the  object  of  the  engagement,  ot 
from  the  place  where  the  act  is  f:^eed  to  be  done.  For  in* 
stance,  if  a  builder  engage  to  construct  a  house  for  me,  I  must 
allow  a  reasonable  time  for  fulfilling  his  engagement. " 

On  the  other  hand,  the  word  ''  terms"  is  susceptible  of  a  very 
varied  signification,  dependent  on  the  subject-matter  spoken  of 
where  or  in  the  sentence  in  which  it  is  used.  Webster  construes 
it  to  mean  a  limit  or  boundary;  any  limited  time — in  law,  the 
limitation  of  an  estate,  or  the  time  in  which  a  court  is  held;  and 
in  contracts,  "  terms,  in  the  plural,  are  conditions,  propositions 
stated,  or  provisions  made,  which,  when  assented  to  or  accepted 
by  another,  settle  the  contract  and  bind  the  parties." 

This  latter  definition  is  a  legal  as  well  as  a  popular  and  com- 
mon one,  which  does  not  necessarily  confine  us  to  time,  as  the 
idea  communicated  by  the  words;  but  in  giving  it  a  legal  con- 
struction, as  used  in  this  instrument,  we  must  bear  in  mind  that 
if  the  assignor  had  intended  by  this  expression  to  mean  prices 
only,  it  was  wholly  unnecessary  to  have  used  it  at  all,  for  he 
immediately  and  expressly  gives  that  power  by  the  words  ' '  and 
for  such  prices." 
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He  seems  to  use  the  word  '*  terms''  as  distingaished  from  the 
word  "prices.'* 

But  it  is  unnecessary  to  draw  very  nice  distinctions  on  this 
matter,  for  if  it  be  true,  and  we  believe  it  to  be,  as  laid  down  in 
Rogers  v.  Kneeland,  10  Wend.  250,  that  **  it  is  a  general  princi* 
pie,  applicable  to  all  instruments  or  agreements,  that  whatever 
may  be  fairly  implied  from  the  terms  or  language  of  an  instru- 
ment is  in  judgment  of  law  contained  in  it,"  then  there  is  no 
doubt  that  from  the  peculiar  manner  in  which  the  word  is  used 
in  this  assignment,  it  would  do  no  violence  to  the  intention  of 
the  assignor  to  imply  that  when  he  expressly  gave  a  contri«l  of 
the  prices  at  which  his  goods  were  to  be  sold,  he  also,  by  the 
word  "terms,"  gave  a  control  of  the  other  conditions  which 
usually  accompany  a  sale  of  goods.  If  a  question  were  made 
between  the  assignee  and  those  for  whom  he  acted,  as  to  his 
power  to  sell  on  credit,  we  have  no  doubt  that  he  could  fully 
justify  the  exercise  of  such  power  under  the  language  used  in 
this  assignment. 

It  was  the  du'y  of  the  court  below  to  have  instructed  the  jury 
in  relation  to  these  conclusions  of  law,  arising  from  the  face  of 
this  assignment,  because  they  constitute  of  themselves  evidence 
upon  the  question  of  intent  which  the  defendant  below  had  a 
right  to  have  submitted  to  the  jury. 

The  tenth  instruction  asked  by  the  defendants  below,  and 
which  was  refused,  in  the  form  asked,  by  the  court,  we  think 
was  a  proper  one.  If  the  jury  had  found  from  the  evidence, 
and  believed,  "that  the  assignment  in  question  was  made  to 
hinder  and  delay  the  creditors  of  Wall,"  certainly  the  plaintiff 
below  could  not  recover,  having  no  right  of  any  kind  to  the 
property  taken  save  that  which  he  derived  through  the  assign- 
ment. The  court  erred  in  refusing  to  charge  the  jury  as  asked 
in  this  (tenth)  instruction. 

The  defendants  below  also  asked  the  court,  among  other 
things,  to  charge  the  jury  "  that  if  the  jury  find  from  the  evi- 
dence that  the  marshal,  Hutchinson,  or  his  deputy.  White,  de- 
fendants in  this  suit,  took  the  goods  in  question  by  virtue  of 
said  writ  of  attachment,  and  if  they  also  find  from  the  evidence 
that  the  goods  were  the  property  of  Wall  at  the  time  of  the  levy,* 
then  and  in  that  case  the  plaintiff  can  not  recover  in  this  suit." 
This  instruction  was  refused,  so  far  as  it  related  to  the  de« 
fendants  Finch  and  Lynde,  but  we  are  wholly  unable  to  see  the 
rule  of  law  which  would  exclude  it  as  to  any  of  the  defendants. 

It  is  a  plain  proposition  of  law  that  if  the  goods  were  proved 
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to  be  the  property  of  Wall,  then  they  were  liable  to  be  taken  in 
attachment  at  the  sait  of  Wall's  creditors,  and  the  whole  testi- 
monj  in  the  case  justified  an  instruction  of  this  kind.  Nor  da 
we  perceive  that  if  the  instruction  could  be  given  as  applicable 
to  the  defendants  Hutchinson  and  White,  it  was  not  equally 
applicable  to  the  case  of  Finch  and  Lynde. 

These  latter  defendaats  are  claimed  to  be  liable  only  because 
they  gave  a  boiid  of  indemnity  to  the  defendant  Hutchinson  as 
marshal,  and  without  inquiring  how  far  they  could  be  rendered 
liable  in  this  respect  (upon  which  we  give  no  opinion  at  pres- 
ent), it  is  clear  to  our  minds  that  whatever  would  justify  or 
constitute  a  defense  for  Hutchinson  and  his  deputy  would  be 
equally  a  defense  for  Finch  and  Lynde.  It  was  stated  at  the 
bar  that  these  latter  defendants  were  not  in  an  attitude  before 
the  court  below  to  avail  themselves  of  the  same  justification 
which  might  be  urged  by  the  other  defendants,  because  they 
had  filed  a  plea  of  the  general  issue  only;  but  by  looking  inta 
the  record,  we  find  that  on  the  trial  of  the  case,  by  leave  of  the 
court,  these  defendants.  Finch  and  Lynde,  were  permitted  to 
amend  their  plea  by  adding  thereto  a  notice  of  justification  sim- 
ilar to  the  notice  filed  by  the  other  defendants;  so  that  if  any 
just  distinction  could  be  mado  on.  this  account,  the  reason  for 
such  distinction  does  not  exist. 

It  is  unnecessaiy  to  exioiine  the  other  errors  assigned  in  ihui 
case. 

The  judgment  of  the  circuit  court  is  reversed. 


Powia  TO  Skll  on  Credit  in  AysiiaNMKNT  iob  Bxmrrr  or  CaiDrroBi 
Rbndibs  It  Von>:  See  NiefioUm.  t.  LmIU^  57  Am.  Deo.  499,  and  note  505; 
BUUngs  v.  BUiinQS,  56  Id.  319.  The  prLxicipal  case  is  cited  to  this  point  in 
Ktep  V.  8ander40n,  2  Wis.  60;  Hai)ie»  t.  Campbell,  8  Id.  193;  Keep  v.  San^ 
derson,  12  Id.  362;  affirming  S.  C,  2  l.l.  42;  BeiisY.  Shaughnessy,  2  Utah, 
600.  A  provision  in  the  assignment  pcrmiiling  the  assignee  to  sell  upon  sncb 
"  terms  **  as  he  may  deem  advisable  is  an  authority  to  sell  on  credit,  as  decided 
in  the  principal  case;  and  the  decision  of  Norton  v.  Kearney^  10  Wis.  443, 
which  distinguished  the  principal  case  440,  and  decided  that  language  in  an 
assignment  providing  that  the  assignee  should  dispose  of  the  property  to  the 
best  advantage  in  his  discretion  did  not  imply  an  unlawful  power  to  sell  on 
eredit,  does  not  disturb  the  principal  case  or  Keep  v.  Sanderson^  2  Id.  42,  but 
by  implication  affirms  them:  Bound  v.  WUcjnrin  etc  R.  R.  Co.,  ^5  Id.  574, 
575;  Keep  v.  Scaiderson,  12  Id.  362.  A  mere  authority  to  sell  or  dispose  of 
the  property  "at  public  or  private**  sale,  as  the  assignee  may  deem  most 
beneficial,  does  not  authorize  a  sale  on  credit,  and  thereby  fender  the  assign- 
ment void:  Lord  v.  Devendor/,  54  Id.  494^  495,  distinguishing  the  principal 
•ue  and  Keep  v.  Samdermm,  tupra, 

Pbovision  LsassiaNo  Assioinu*8  Legal  LiABXLrrr  Bkrbxbs  AasiaNMSBif 
Void:  Boa  IM^/ieid  v.  IHiUe,  67  Am.  Deo.  584. 
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CON8TBX7CTIOK  07  Inbtbuicsnt— Intbntion  OF  Pastcb  TO  QoVXBX:  See 
Menard  y.  Seudder,  56  Am.  Deo.  610,  and  the  prior  cases  ooUeoted  in  the  note. 

WBiTTEir  Ikst&uicent  is  to  bb  Gomstbubo  bt  Ooubt:  WaUon  ▼.  Blaine, 
14  Am.  Deo.  669;  SidweU  y.  Etfoiu,  21  Id.  387. 

Possession  Sutficibnt  to  Maintain  Tbovbr  and  Ootbtakding  Titli 
IN  Anothbb  is  no  defense  unless  the  defendant  oonnect  himself  with  it:  See 
Lowrernore  v.  Berry,  64  Am.  Dec.  18&  So  in  trespass  for  taking  a  chattel, 
possession  is  sufficient  against  a  mere  wrong-doer:  Barron  v.  Cobleigh,  35  Id. 
505,  and  cases  cited  in  the  note.  See  Edwards  v.  KdvtanU,  34  Id.  711.  The 
subject  of  what  possession  is  sufficient  to  support  tivspMA  in  cases  of  chattels 
is  extensively  treated  in  the  note  to  Oreer  v.  Storms,  13  Id.  546-560.  The 
owner  may  lawfully  enter  and  retake  his  chattel  wrongfully  taken  from  him 
and  placed  upon  another's  land:  Chambers  v.  Bedeil,  ^7  Id.  508.  The  princi- 
pal case  is  cited  in  Kemp  ▼.  Seely,  47  Wis.  688,  to  the  point  that  the  defend* 
ant,  the  plaintiff  having  been  in  possession  at  the  time  of  the  deportation, 
can  not  question  the  bona  fides  of  the  plaintiff's  purchase  of  the  property  from 
his  vendor. 

LiABiLrrr  and  Dutt  ot  Trusteb  in  Manaobmbnt  or  Tbost  Fund. — It  is 
the  duty  of  the  trustee  to  invest  on  good  security:  CommMoners  v.  Walker, 
38  Am.  Dec.  433;  KnowUon  v.  Bradley,  43  Id.  609.  The  subject  of  what  in- 
vestments the  trustee  may  make  without  being  liable  is  treated  in  the  note 
to  Nyc^s  Estate,  40  Id.  506-618.  The  utmost  good  faith  is  necessary  whers 
the  fiduciary  relation  exists:  Jutan  t.  Toubmn,  44  Id.  448.  Trustees  whs 
are  acting  in  good  faith  are  not  liable  on  slight  groonds:  Okam  t.  £odbflrma% 
86  Id.  277.    See  JTnofffftofi  ▼.  JRrociEQ^,  48  Id.  609. 
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[1  WtMxmni,  447.] 

To  Rbndsb  Pbbson  Liablb  as  Gabnishbb  nr  WoootiBDr,  ha  rnnii  liBTt 

in  his  possession,  belonging  to  the  defendant^  '"proparty,  money,  orediti^ 
or  effects,"  or  he  must  be  indebted  to  the  defendant. 

WhBBB  UNDBB  CoNTBACT  FOB  WOBV    ThIBTT    D0Ll>AB8    WAS    TO    BB    PaID 

IN  Gbocbries  as  the  work  should  progress,  and  the  remaining  compen- 
sation was  to  be  paid  by  a  carriage,  to  be  delivered  at  the  completion  of 
the  work,  the  amount  becoming  payable  in  groceries  from  time  to  time 
is  in  proportion  to  the  progress  made  in  the  work,  and  nothing  except 
the  thirty  dollars  in  groceries  would  become  due  until  the  completion  of 
the  work. 

Gabnishbb  ntoM  Waom  Nothing  is  Dub  mat  BCakb  Adtavcbb  ob  Loans 
TO  Dbfbndant,  after  service  of  the  garnishment  process,  without  render- 
ing himself  liable  to  the  defeudr«nt's  creditor. 

Onb  can  not  bb  Scbjbctad  ct  Oahnishbcbnt  to  Pat  Quantum  Mbbutt 
ON  WoBX  Albsadt  Pbbiobmkd  by  defendant»  as  he  has  a  right  to  insial 
upon  the  entire  performance  of  the  work. 

OOHTBAOT  FOB  DSLIVEBr  OF   BP12CIFI0   AbTIOUS   CAN   VOT   BB  CONTBBinB 

INTO  CoNTBACT  FOB  Patmbnt  OF  MoNBT  without  the  ooDseiit  or  default 
of  the  contractor  or  prcmisor. 
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GABRiSHMEn  process.  This  is  a  writ  of  error  to  a  judgment  of 
the  county  court  affirming  the  judgment  of  a  justice  of  the  peace. 
The  opinion  states  the  case. 

c7.  R.  DooliUle^  for  the  plaintiff  in  error. 

F,  8.  LaveU,  for  the  defendant  in  error. 

By  Court,  Smith,  J.  The  plaintiff  in  error  appeared,  April 
14, 1851,  pursuant  to  a  garnishee  process,  before  a  justice  of  the 
peace,  and  answered,  in  substance,  that  he  was  not  indebted  to 
Harvey  I.  Sill,  the  defendant  in  that  court,  and  had  no  property 
in  his  hands  or  possession  belonging  to  him.  Upon  his  further 
answer,  and  other  evidence  submitted,  it  appeared  that  Sill  had 
agreed  to  do  a  job  of  work  for  the  plaintiff  in  error  for  one  hun- 
dred and  fifty  dollars,  to  be  paid  as  follows:  As  the  work  should 
progress,  thirty  dollars  in  groceries  and  provisions  to  live  upon, 
when  called  for  by  Sill,  and  the  remainder  in- a  rockaway  car* 
riage,  to  be  delivered  on  the  completion  of  the  work.  The 
plaintiff  in  error  had  paid  twenty-four  dollars  in  such  articles^ 
and  the  work  was  about,  not  quite,  one-fourth  done  on  the  fif- 
teenth of  March,  1851,  the  time  when  the  garnishee  process  was 
served.  Sill  had  drawn  from  the  store  of  Oolwell  on  account  of 
Smith,  subsequent  to  the  service  of  the  garnishee  process,  by 
way  of  advance,  fifteen  dollars. 

On  the  seventeenth  day  of  March,  1851,  Sill  assigned  his  con- 
tract to  one  Foster,  who  undertook  to  complete  the  work.  The 
justice  rendered  judgment  against  the  plaintiff  in  error  for 
twelve  dollars  and  forty-two  cents.  The  case  was  taken  to 
the  county  court,  where  the  judgment  of  the  justice  was  affirmed. 
To  reverse  which  this  writ  of  error  is  brought. 

1.  It  is  contended  by  the  plaintiff  in  error  that  the  judgment 
of  the  justice,  and  of  the  county  court  affirming  the  same,  is  erro- 
neous, because  it  is  a  judgment  for  the  recovery  of  money,  when 
the  debt  due.  if  any,  was  payable  in  specific  articles,  and  he 
cites  B.  S.,  c.  88,  sec.  130. 

2.  That  there  was  no  debt  due  or  to  become  due  beyond  contin- 
gency for  the  plaintiff  in  error  to  Sill,  and  therefore  the  judg- 
ment is  erroneous:  B.  S.,  c.  88,  sec.  115;  Wrigley  v.  Chyer, 
4  Mass.  102;  Daumer  v.  Ibplif,  19  Vt.  899;  WiUiama  v.  Marston, 
8  Pick.  65;  KeUle  v.  Barvey,  21  Vt.  301;  Robivxim  v.  Hall,  3 
Met.  301;  Maine  Fire  A  M.  Ins,  Oo.  v.  TFeeibs,  7  Mass.  438;  Daily 
y.  Jordan,  2  Gush.  390. 

It  is  not  necessary  in  this  case,  to  enter  into  a  discussion  of 
the  garnishee  process  at  length.    Unquestionably,  there  are  diffi- 
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oulties  attending  the  administration  of  the  statate  in  this  re- 
spect. But  the  principles  upon  which  the  present  case  should 
be  adjudicated  are  well  settled.  To  render  a  person  liable  as 
garnishee,  he  must  have  in  his  possession,  belonging  to  the  de- 
fendant, '*  property,  money,  credits,  or  effects,"  or  he  must  be 
indebted  to  the  defendant. 

By  the  terms  of  the  contract  entered  into  between  the  plaint- 
iff in  error  and  Sill,  nothing  became  due  or  would  become 
due  to  Sill  until  the  completion  of  his  job  of  work,  except 
thirty  dollars,  payable  in  groceries  and  provisions  as  the  work 
should  progress. 

The  time  or  times  when  and  the  amount  at  each  time  which 
Sill  had  the  right  to  draw  in  groceries  and  provisions  are  not 
stated  in  the  contract,  only  that  the  amount  of  thirty  dollars 
was  to  be  thus  paid  as  the  work  should  progress.  Equitably 
and  legally,  therefore,  the  amount  from  time  to  time  becoming 
payable  should  be  in  proportion  to  the  progress  made  upon  the 
job  of  work.  At  the  time  of  the  service  of  the  garnishee  pro- 
cess on  the  plaintiff  in  error,  he  had  already  paid  Sill  twenty- 
four  dollars  of  the  thirty  to  be  paid  in  groceries^  and  the  job 
was  not  one  fourth  done.  He  was  not,  therefore,  indebted  te 
Sill  upon  that  branch  of  the  contract. 

The  remainder  of  the  contract  price,  to  wit,  the  rockaway 
carriage,  did  not  become  due  until  the  completion  of  the  work. 
As  nothing  was  due  or  demandable  by  Sill  of  the  plaintiff  in 
error  at  the  time  of  the  service  of  the  process  upon  him,  the 
advance  of  fifteen  dollars  in  groceries  to  Sill  could  no  more  lay 
the  foundation  for  a  claim  by  the  crf^ditor  of  Sill  than  would 
the  loan  of  that  sum  in  money.  At  the  completion  of  the  con- 
tract, any  balance  due  to  him  might  be  subjected  by  this  pro- 
cess, but  most  certainly  it  was  not  in  the  power  of  Sill's  cred- 
itor to  suspend  or  interrupt  the  fulfillment  of  his  contract  with 
the  plaintiff  in  error  by  means  of  the  garnishee  process,  and 
claim  a  quarUum  meruit  on  the  work  already  performed.  The 
plaintiff  in  error  had  a  right  to  insist  upon  its  entire  perform- 
ance, and  was  only  answerable  at  its  completion,  except  for  the 
amount  he  was  to  pay  during  its  progress,  which,  it  appears  by 
the  evidence,  he  had  already  paid. 

But  there  is  another  irretrievable  error  in  the  judgment  of  the 
court  below.  The  liability  of  the  plaintiff  in  error,  by  the  terms 
of  the  contract,  was  not  in  any  event  for  the  payment  of  money 
The  value  of  thirty  dollars  was  to  be  paid  in  groceries,  and  the 
remainder  by  the  carriage. 
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The  garnishee  process  has  not  yet  attained  to  the  power  of 
oonverting  a  contract  for  a  delivery  of  specific  articles  into  a 
contract  for  the  payment  of  money  without  default  on  the  part 
of  the  contractor  or  promisor.  Here  had  been  no  demand  and 
refusal;  no  neglect  or  failure  on  the  p^t  of  the  plaintiff  in  error 
to  deliver  the  groceries  and  provisions  according  to  the  terms 
of  his  contract;  no  order  by  the  justice  for  their  delivery:  and 
it  is  diAloult  to  perceive  in  what  manner  the  liability  of  the  gar* 
nishee  lor  the  payment  of  specific  articles  can  be  thus  converted 
into  a  money  demand  without  his  consent  and  without  default 
on  his  part. 

The  cases  cited  by  the  plaintiff  in  error,  were  authority  at  all 
necessary,  are  conclusive  in  this  case,  especially  the  case  of 
Bobir^on  v.  Hall,  8  Met.  801. 

The  judgment  of  the  county  court  and  the  judgment  of  the 
justice  must  be  and  the  same  are  hereby  reversed  with  costs. 


GA.RNISBSB  IS   NOT  LIAST.S  UNLXSS  Hb  HAS   PbOFXBTT,    GBBDrrS,   OB  Ef* 

wwcn  in  his  possession  belonging  to  the  defendant,  or  is  indebted  to  himt 
See  Robif  v.  Labman,  56  Am.  Deo.  237,  and  cases  cited  in  the  note;  Cctnoik 
V.  AUen,  54  Id.  48. 

Pabt  Perforjcaitob  of  Entcu  Gontbact  Wabba2its  No  Bboovebt  ojt 
QcrANTUU  Mbbuit:  See  Winsiead  ▼.  Had,  57  Am.  Deo.  571,  and  notes  dting 
prior  cases.  Apportionnient  of  contracts:  See  note  to  CkMert  v.  Kuhtf  31 
Id.51& 


Spbaque  v.  Bibohabd. 

[1  W^iaoiranr,  467.] 

Fmyracnov  that  Law  Aftobds  to  Mihistxbial  OFnoxBS  Aonvo  ii^ 
Obsdtevcb  to  Pbocbs  fair  and  regular  on  its  face,  and  issaed  from  a 
oonrt  of  oompetent  jurisdiction,  is  extended  to  collectors  of  taxes. 

Odllbctobs  or  TaX0  Subd  fob  Acts  Donx  bt  Vibtub  or  Wabbanm 
issued  to  them  need  not  prove  the  authority  for  making  the  assessment, 
nor  show  the  regularity  and  legality  of  the  proceedings  antecedent  to  the 
kffning  of  the  warrant. 

OmoiB  19  Pbotbotbd  bt  his  Wbtt  whxk  It  is  Bioitlab  upov  ras  Facs, 
withoat  regard  to  tho  jurisdiction  of  the  oonrt  whence  it  issued;  but  the 
party  and  his  attorney  are  liablo  if  there  was  no  judgment  to  warrant 
the  issuing  of  the  writ. 

Pbovisions  or  SionoN  17,  Abtiolb  7»  or  Wisoomnr  OojuariTt'Tioy  relate 
to  judicial  process  only. 

Pboobb  8(7BaTAiiTiALLT  Vabiabt  rBOK  That  Pbovided  bt  Statotb  af- 
fords no  justification  to  the  officer  acting  thereunder. 

Oa8b  originallj  commenoed  in  the  justioes'  ooort  by  Birchard 
against  Sjmigae,  to  recover  damages  for  the  forcible  taking  of 
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two  horses  belonging  to  plaintiff,  valued  at  one  hundred  dollars. 
The  defendant  pleaded  not  guilty,  and  justified  the  taking  under 
and  by  virtue  of  a  warrant  for  the  collection  of  taxes  issued  by 
the  treasurer  of  the  town  of  Eagle,  county  of  Waukesha.  Judg- 
ment was  for  the  plaintiff,  and  the  defendant  appealed.  In  the 
county  court,  judgment  was  again  rendered  for  the  plainti^,  and 
this  is  a  writ  of  error  to  reverse  that  judgment.  The  defendant 
offered  the  warrant  in  evidence.  The  plaintiT  objected,  on  the 
ground  that  it  did  not  comply  with  the  statute.  The  evidence 
was  rejected,  and  the  defendant  excepted. 

James  A.  MaUory,  for  the  plaintiff  in  error. 

J.  Downer  and  P.  To/es,  for  the  defendant  in  error. 

By  Court,  Cbawfobd,  J.  In  this  case,  which  originated  before 
a  justice  of  the  peace,  and  was  taken  by  appeal  to  the  county 
court  of  Milwaukee  county,  the  defendant  below,  who  is  plaint- 
iff in  error  here,  sought  to  justify  the  taking  of  the  property 
complained  of,  by  showing  that  he  was  town  treasurer  of  the 
town  of  Eagle,  in  the  county  of  Waukesha,  and  as  such  treas- 
urer took  the  properly  by  virtue  of  a  warrant  directed  to  him  by 
the  clerk  of  said  town.  This  warrant  is  set  forth  in  hoec  verba  in 
the  statement  of  the  case.  It  was  proved  on  the  trial  that  the 
plaintiff  in  error  called  upon  Tucker,  who  was  in  possession  of 
and  resided  upon  the  farm  of  the  defendant  in  error  in  the  town 
of  Eagle,  and  applied  for  payment  of  the  taxes  set  opposite  the 
name  of  the  defendant  in  error  in  the  assessment  roll  or  tran- 
script thereof  attached  to  his  warrant;  that  the  tenant.  Tucker, 
did  not  pay  the  taxes,  but  promised  to  write  to  the  agent  of 
Mr.  Birchard  on  the  subject.  Sprague  called  again  upon  the 
tenant,  but  not  receiving  payment,  he  levied  upon  the  property. 
The  defendant  in  error  did  not  reside  in  Waukesha  county  at 
the  time  of  the  taking  of  the  property. 

The  county  court  rendered  judgment  for  the  plaintiff  below, 
and  to  reverse  this  judgment  the  defendant  below  has  sued  out 
a  writ  of  error. 

It  was  strongly  urged  at  the  bar  that  the  protection  which 
the  law  affords  to  ministerial  officers  acting  in  obedience  to 
process  fair  and  regular  upon  its  face,  and  issued  from  a  court 
of  competent  jurisdiction,  should  not  be  extended  to  coUectora 
of  taxes;  and  that  whenever  such  officers  (collectors)  are  sued 
for  acts  done  by  virtue  of  warrants  issued  to  them,  they  must 
prove  the  authority  for  making  the  assessment,  and  show  the 
regularity  and  l^galily  of  the  proceedings  antecedent  to  the 
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issuing  of  the  warrant.  In  support  of  this  position,  we  have 
been  referred  to  the  case  of  Suydam  and  Wycko^Y.  -Keys,  13 
Johns.  444,  where  a  warrant,  directed  to  a  collector  of  a  school 
district  to  collect  a  school  tax,  was  held  not  to  be  a  justification 
to  the  officer,  the  tax  not  being  authorized  bv  law,  so  far  as  the 
plaintiffs  were  concerned.  However  much  we  respect  the  opin* 
ions  of  the  learned  judge  who  gave  the  decision  in  that  case,  we 
can  neither  admit  the  correctness  of  his  conclusion  nor  the 
soundness  of  the  reasoning  bj  which  he  arrives  at  it. 

If  it  be  true  that  '*  a  subordinate  officer  is  bound  to  see  that 
he  acts  within  the  scope  of  the  legal  powers  of  those  who  com- 
mand him,"  then  every  inferior  officer  to  whose  hands  process 
comes  may  constitute  himself  the  judge  of  the  legality  of  the 
acts  of  whatever  tribunal  may  have  commanded  him,  notwith- 
standing the  process  or  mandate  may,  upon  its  face,  (Msclose  no 
want  of  jurisdiction,  but  be  in  all  respects  fair  and  regular. 
For  instance,  an  action  of  trespass  on  the  case  might  be  instituted 
before  a  justice  of  the  peace,  and  upon  the  trial  the  cause  of  action 
might  be  slander,  and  the  justice,  regardless  of  the  total  want 
of  jurisdiction,  might  proceed  to  judgment  against  the  defend- 
ant and  issue  execution  thereon.  In  such  a  case,  the  constable 
to  whom  the  execution  was  given  might  look  in  vain  to  the  face 
of  the  writ  for  any  evidence  of  a  want  of  jurisdiction,  and  might 
be  entirely  ignorant  of  the  subject-matter  of  the  suit;  yet,  in  a 
suit  biought  against  him  for  obeying  the  requirements  of  that 
writ,  if  the  doctrine  advanced  in  the  case  cited  be  correct,  he 
may  be  told  that  he  was  bound  to  look  behind  his  writ  and  in- 
quire whether  the  judgment  was  properly  given,  and  whether 
the  justice  acted  *' within  the  scope  of  his  legal  powers."  That 
an  officer  having  a  knowledge  of  a  want  of  jurisdiction,  but 
persisting  in  the  execution  of  the  writ,  would  be  held  liable,  we 
have  no  doubt;  but  in  the  absence  of  such  knowledge,  we  can 
not  think  he  would  be  liable,  or  required  to  look  into  the  prior 
proceedings. 

We  admit  that  an  inferior  court  of  limited  jurisdiction,  when 
it  acts  upon  a  subject-matter  beyond  its  jurisdiction,  can  thereby 
alone  give  no  protection  to  its  officer  in  carrying  out  its  assumed 
powers;  but  we  think  there  is  a  clear  distinction  to  be  taken 
between  a  case  where  the  process  issued  appears  on  its  face  in 
all  respects  to  be  within  the  power  of  the  court  to  issue,  and 
one  in  which  the  process  of  itself  shows  that  the  court  has  ex- 
ceeded its  jurisdiction.  While  on  the  one  hand  courts  will 
extend  a  full  protection  to  private  rights,  they  can  not  on  the 
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other  lose  sight  of  a  sound  and  necessaiy  public  policy;  and  ia 
order  that  there  may  be  a  strict  obedience  to  and  execution  of 
the  laws,  they  will  afford  an  adequate  protection  to  all  inferior 
ministerial  officers  in  the  performance  of  their  duty.  In  many 
cases,  doubtless,  an  adherence  to  such  a  course  would  operate 
harshly;  but  still,  so  long  as  ignorance  and  vice  are  to  be  found, 
the  most  salutary  laws  may  be  converted  into  instruments  of  in- 
justice. Yet  it  will  be  found  that  in  almost  eveiy  instance  where 
the  law  is  made  a  means  of  injury,  the  law  also  affords  a  redress* 

That  an  officer  is  protected  by  his  writ  when  it  is  regular 
upon  its  face,  and  that  without  regard  to  the  jurisdiction  of  the 
court  whence  it  issued,  has  been  fully  established  by  a  current 
of  authorities,  English  and  American.  In  Moravia  y.  Sloper, 
Willes,  30,  it  is  said  that  *'  in  the  case  of  an  officer  who  seeks  to 
justify  by  his  writ,  and  who  is  obliged  to  obey  the  process  of 
the  court,  and  who  is  punished  if  he  do  not,  it  may  not  bo 
necessary  to  set  forth  that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  court."  But  it  is  held  in  the  same  case  that 
the  plaintiff  named  in  the  process  must  set  forth  and  show  the 
jurisdiction.  To  support  this  distinction,  Chief  Justice  Willos 
cites  Tamer  v.  Felgate,  1  Lev.  95;  Jonea  v.  Oreen,  2  Id.  19; 
Adney  v.  Vernon,  3  Id.  243;  Hodson  v.  Oooke,  1  Vent.  369; 
BrUlon  v.  Oole,  Carth.  441;  Higginson  v.  Martin,  2  Mod.  195. 

In  the  case  of  King  v.  Danser,  6  T.  B.  242,  it  is  held  that  "  a 
distinction  has  been  made  with  respect  to  the  persons  against 
whom  an  action  may  be  brought  for  taking  the  defendant's 
goods  in  execution  by  virtue  of  the  process  of  an  inferior  court, 
when  the  cause  of  action  does  not  arise  within  its  jurisdiction, 
the  plaintiff  in  the  action  being  considered  a  trespasser,  but  not 
the  officer  of  the  court. " 

In  Cooper  v.  Boot,  4  Doug.  339,  Lord  Mansfield  says:  "  It  is  a 
solecism  to  say  that  the  regular  execution  of  a  legal  warrant  shall 
be  a  trespass.  If  improperly  executed,  an  action  on  the  case 
will  lie. "  And  in  concluding  the  opinion  of  the  court  in  that 
case,  he  holds  '*  that  for  the  due  execution  of  a  legal  warrant, 
the  officer  can  not  be  made  a  trespasser.*' 

There  are  some  cases  in  the  English  reports  which  hold  a 
contrary  doctrine,  but  the  weight  of  authority  is  on  the  other 
side.  The  cases  of  Smith  v.  Bouchier,  2  Stra.  993,  and  Harri-- 
son  V.  Bulcock,  1  H.  Black.  68,  are  instances  where  a  minis- 
terial officer  has  been  held  liable  on  the  ground  of  want  of 
jurisdiction  in  the  tribunal  from  whence  issued  the  process.  In 
the  former  case,  however,  the  officers  were  held  liable  because 
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thej  had  joined  with  others  who  were  not  jastifiable  in  their 
plea;  and  there  the  court  say  that  '*  some  of  the  defendants,  as 
the  officer  and  jailer,  might  have  been  excused,  if  thej  had  jus- 
tified without  the  plaintiff  and  the  vice-chancellor."  In  the 
latter  case,  which  was  against  commissioners  and  collectors  of 
land  tax,  the  objection  does  not  seem  to  have  been  urged,  and 
if  it  had  been,  the  fact  that  they  all  joined  in  their  plea  might 
have  had  the  same  effect  as  was  given  to  it  in  the  case  in  Strange. 

In  the  American  courts  there  is  a  conflict  of  authority  on  this 
question;  and  while  in  some  cases  the  officer  who  acts  under  the 
process  of  an  inferior  jurisdiction  is  held  to  strict  proof  of  the 
regularity  and  legality  of  the  proceedings  under  which  he  acts, 
in  other  and  more  recent  casesi  it  is  decided  that  when  a  public 
ministerial  officer  acts  under  a  writ  regular  on  its  face,  it  is 
sufficient  to  constitute  a  defense  for  him  when  sued  for  his 
official  acts  in  obeying  it,  although  it  might  not  be  sufficient  to 
enable  him  to  maintain  an  action. 

The  case  of  Suydam  and  Wyckoffr.  Keys,  13  Johns.  444,  has 
been  expressly  overruled  in  Savacool  v.  Boughioriy  5  Wend.  170 
[21  Am.  Dec.  181],  where  it  is  held  that  the  officer  is  protected 
in  the  execution  of  process,  whether  it  issue  from  a  court  of 
general  or  limited  jurisdiction,  although  such  court  may  not  in 
fact  have  had  jurisdiction  in  the  case;  provided,  that  on  the 
face  of  the  process  it  appears  that  the  court  has  jurisdiction  of 
the  subject-matter,  and  nothing  appears  in  the  process  to  ap- 
prise the  officer  of  any  want  of  jurisdiction. 

In  Wama*  v.  Shed,  10  Johns.  138,  the  court  held  that  the  officer 
**  was  not  bound  to  examine  intr»  the  validity  of  the  proceedings 
and  of  the  process. "  So  in  Earl  v.  Camp,  16  Wend.  562,  it  is  said 
that  a  ''  ministerial  officer  should  be  protected  by  his  process 
which  is  fair  on  its  face,  though  the  magistrate  wanted  jurisdic- 
tion ;"  and  in  the  same  case  Judge  Cowen  says : ' '  The  law  imposes 
various  duties  upon  them  "  (speaking  of  ministerial  officers), 
^*on  delivering  to  them  the  process  of  the  superior  inferior 
^sourts,  or  the  warrants  of  officers,  to  the  discharge  of  which 
they  are  absolutely  bound,  provided  there  is  jurisdiction;  and 
though  there  be  a  total  want  of  such  jurisdiction,  if  it  be  not 
apparent  on  the  face  of  the  process,  the  law  will  not  put  them 
to  inquire  and  judge  of  the  case.  In  general,  they  ought  not  to 
look  beyond  the  process,  and  in  no  case  need  they  do  so." 

Again,  in  HorUyii  v.  Hendershot,  1  Hill.  (N«  Y.),  118,  Mr.  Jus-^ 
lice  Bronson  holds  that  *'  the  rule  which  justifies  the  officer, 
while  acting  under  such  process  as  I  have  mentioned,  is  one  of 
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protection,  not  of  assault.  It  is  a  shield,  but  not  a  sword.  The 
officer,  when  sued,  may  defend  under  such  process,  but  he  can 
not  build  up  a  title  upon  it  which  will  enable  him  to  maintain 
actions  gainst  third  persons;"  and  in  Van  EUen  t.  Hursts  6  Id. 
Bll,  the  same  learned  judge  refers  to  this  general  rule.  So  in 
Noble  y.  Holmes,  5  Id.  Id4,  he  says:  *'  As  a  general  rule,  process 
regular  upon  its  face  is  sufficient  for  the  protection  of  the  officer, 
although  it  may  have  been  issued  without  authority."  In  Deyo 
y.  Van  Valkenburgh  and  Leland,  5  Id.  242,  Mr.  Justice  Cowen  says 
that  **  an  execution  regular  on  its  face  will  protect  the  sheriff, 
but  the  party  and  his  attorney  are  bound  to  know,  at  their  peril, 
whether  there  was  a  judgment  to  warrant  it. " 

Wo  have  referred  at  some  length  to  cases  in  which  this  point 
has  been  passed  upon,  because  we  are  desirous  to  explain 
the  view  which  we  take  of  it.  We  hoLl  that  it  is  essential  to 
the  faithful  and  efficient  administration  of  the  laws  that  all 
mere  ministerial  officers  should  be  amply  protected  in  the  due 
and  legal  discharge  and  performance  of  their  duties,  and  every 
consideration  of  public  policy,  as  well  as  of  private  rights,  justifies 
the  rule  that  the  officer  should  be  held  exonerated  in  complying 
with  the  mandate  of  his  writ,  where  that  writ  is  in  all  respects 
legal  and  regular  upon  its  face,  and  he  has  no  knowledge  to 
the  contrary,  leaving  the  party  affected  to  his  proper  remedy 
against  those  who  issued  it,  or  caused  it  to  be  issued,  improp- 
orly. 

The  warrant  in  this  »a:5e  is,  however,  substantially  variant 
from  that  given  by  the  statute  (p.  149,  sec.  52),  and  for  that 
reason  could  afford  no  justification  to  the  plaintiff  in  error. 

We  do  not  believe  it  is  such  process  as  is  contemplated  by 
aection  17,  article  7,  of  the  constitution,  because  the  whole  tenor 
of  that  article  clearly  indicates  that  judicial  process,  or  that  ema- 
nating from  courts  of  justice,  was  the  kind  of  process  provided 
for  therein;  for  the  provision  is  made  in  immediate  connection 
with  the  organization  of  our  judicial  system,  and  the  statutory 
enactment  on  the  subject  is  found  in  the  chapter  treating  of 
the  commencement  of  suits  and  the  service  and  return  of  the 
process  of  courts. 

The  warrant  in  this  case  omits  several  important  matters.  It  does 
not  direct  the  sum  of  money  to  be  paid  by  the  officer  for  state  taxes, 
nor  does  it  specify  the  amount  to  be  retained  and  paid  out  by  him 
as  town  treasurer,  both  of  which  sums,  by  the  form  of  the  war- 
rant given  in  the  statute,  are  secured  and  prnferred,  leaving  the 
balance  of  whatever  amount  may  have  been  collected  to  be  paid 
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OTer  for  oonnty  parposes;  whereas  the  warrant  in  evidence  in 
ibis  case  materialij  changes  this  order  of  payment,  hj  requiring 
the  state  and  county  taxes  to  be  paid  over,  whUe  the  residue 
only  is  retained  for  town  and  school  purposes.  The  language 
of  the  law  is  plain  and  unambiguous,  and  it  is  our  duty  to  give 
it  a  plain  and  obvious  interpretation. 

We  think  that  the  county  court  did  not  err  in  rejecting  the 
warrant  as  evidence  in  the  case,  and  that  the  finding  in  favor  of 
the  plaintiff  below  ought  not  to  be  disturbed.  The  judgment 
of  the  county  court  is  therefore  affirmed. 


T^tocias  BxovjAR  ok  m  Facb  Ain>  not  DiaoLoanro  Wajft  of  Juan- 
DICTION  Pbotegts  OvncsRi  Ookman  v.  MeAmtUy,  57  Am.  Dec.  229;  Siate 
▼.  MeNcUly,  56  Id.  650;  Byen  v.  Fowler,  54  Id.  271;  McDonald  v.  WiXHe,  Id. 
423;  Staley,  Weed,  53  Id.  188,  and  note  citing  prior  cases;  Breckr.  Blanehard^ 
51  Id.  222;  Chcue  v.  Plymouth,  50  Id.  52.  Tho  principal  case  ia  cited  to  this 
point  in  Young  v.  Wise-,  7  Wis.  130;  Grace  v.  MUcheU,  31  Id.  539;  Bean  v. 
Loftua,  48  Id.  374;  Srskine  v.  ffohnbaeh,  15  Wall.  617. 

Tax  Wabbant  FAm  and  Bsoxtlab  on  its  Faob  Pbotbois  Offioib. 
To  this  point  the  principal  case  is  dted  in  McLean  r.  Cook,  23  Wis.  365| 
StahlY.  (yMaJOey,  39  Id.  333. 
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POWXB   OF  AtTOBNBT   DOSS   NOT    AUTHOBIZB  SB0UBIT7    TO   BB    DiSOHABfiBD 

OB  PoBTFONBOy  except  Upon  the  collection  of  the  debt»  or  in  the  fnlfiU- 
ment  of  someamngemenb  for  its  satisfaction,  where  the  power  was  "  to 
collect  the  debt  dne,  arising  from  certain  notes  secnred  by  a  mortgage  ** 
upon  certain  lands»  *'to  compromise  and  settle  and  xuxange  them,  either 
in  law  or  otherwise,  as  to  said  attorney  should  seem  most  fit,*'  and 
"  npon  the  receipt  of  any  such  debts,  dnes,  or  snms  of  money,  acquit* 
tances,  and  other  sufficient  discharges  to  make  and  give." 

QUSfTIOKS  NOT  PBKSENTKD    BY   BiLL   AND    DeMITBBEB    WILL    NOT    BB    CON- 
8IDKBXD. 

Bill  to  foreclose  a  mortgage  executed  to  the  oomplainant, 
Ifatthias  B.  Ohilton,  by  the  defendants,  Willford  and  wife,  to 
secure  payment  of  fonr  promissory  notes.  It  appears  from  the 
allegations  of  the  bill  that  the  complainant,  on  May  5,  1849,  ex- 
ecuted to  Matthias  Chilton  a  letter  of  attorney,  and  that  while 
the  complainant  was  absent  from  the  state,  Matthias  Chilton, 
without  the  complainant's  knowledge  or  consent,  entered  into 
an  indenture  of  mortgage  with  Willford  and  wife  and  Moulton 
k  Fish,  by  yirtue  of  which  Willford  and  wife  mortgaged  to 
Moulton  &  Fish  the  premises  previously  mortgaged  to  the  com- 
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plainant  to  secure  the  payment  of  certain  goods  sold  and  de- 
livered; and  that  Matthias  Chilton  released  and  discharged  the 
premises  from  the  complainant's  mortgage,  and  agreed  that  the 
lien  of  Moulton  &  Fish  should  take  precedence  over  the  com- 
plainant's lien.  Another  mortgage,  in  the  same  form,  was  after^ 
wards  executed  by  the  same  parties.  Moulton  &  Fish  subse- 
quently filed  bills  to  foreclose  their  mortgages,  making  Willford 
imd  wife  and  the  complainant  parties  defendant,  but  the  com- 
plainant was  never  served  with  any  process  whatever,  and  never 
appeared  therein  or  authorized  any  one  to  appear  for  him.  The 
•defendants  demurred,  and  the  demurrers  were  sustained  for 
-want  of  equity,  and  from  this  order  the  complainant  appealed. 
After  the  appeal  was  taken,  the  notes  and  mortgage  were  as- 
€igned  by  the  complainant  to  John  B.  Chilton,  on  whose  behalf 
«  bill  of  revivor  and  supplement  was  filed.  The  letter  of  attor- 
ney is  set  forth  in  the  opinion. 

James  H,  KnowUon^  for  the  appellant. 

J.  A.  Sleeper^  for  the  appellees. 

By  Court,  Smith,  J.  The  material  matter  to  be  determined  in 
this  case,  as  it  now  stands,  is  the  proper  construction  to  be  given 
to  the  letter  of  attorney  of  the  fifth  day  of  May,  1819,  executed 
by  Matthias  B.  Chilton  to  Matthias  Chilton,  and  the  extent  of 
the  power  and  authority  conferred  by  that  instrument  in  its  re- 
lation to  the  tripartite  agreement  subsequently  made  by  and 
between  the  said  Joseph  Willford  and  wife  of  the  first  part,  the 
said  Matthias  B.  Chilton,  by  his  attorney,  Ma£thias  Chilton,  of 
the  second  part,  and  Moulton  &  Fish  of  the  third  part. 

The  letter  of  attorney  referred  to  authorizes  the  said  Matthias 
Chilton,  thereby  constituted  attorney  for  the  said  Matthias  B^ 
Chilton,  '*  for  him  and  in  his  name  to  ask,  demand,  and  sue  for, 
recover,  and  receive  all  sum  or  sums  of  money,  debts,  goods, 
wares,  and  other  demands  whatsoever,  which  were  or  might  be 
due,  owing,  payable,  and  belonging  to  him,  M.  B.  Chilton,  by 
any  manner  of  means  whatsoever;  also,  as  his  attorney,  for  him 
and  in  his  name  to  lease,  let,  and  demise  any  lands  belonging 
to  him,  M.  B.  Chilton,  by  any  manner  of  means  whatsover; 
also,  as  his  attorney  for  him  and  in  his  name  to  lease,  let,  and 
demise  any  lands  belonging  to  him  in  the  counties  of  Dane, 
Oreen,  and  Lafayette,  and  state  of  Wisconsin,  to  such  person 
or  persons,  aod  for  such  a  term  of  time  or  number  of  years, 
and  at  and  under  such  yearly  and  other  rents,  as  said  attorney 
should  think  fit,  or  otherwise  to  sell,  grant,  and  convey  the  same 
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sbsoluielj  in  fee  simple  for  such  price  or  sams  of  money  io  such 
person  or  persons  as  he  should  think  fit  and  conyenient.  And 
especially  to  collect  the  debt  dne  arising  from  certain  notes 
secured  by  a  mortgage  npon  lands  lying  in  the  county  of  Green 
and  state  of  Wisconsin,  to  compromise  and  settle,  and  arrange 
them,  either  in  law  or  otherwise,  as  to  said  attorney  should  seem 
most  fit.  Giving  and  granting  to  said  attorney  full  power  and 
authority  in  and  about  the  premises,  to  haye,  use  and  take  all 
lawful  ways  and  means  in  his  (M.  B.  0.  's)  name  for  the  pur* 
poses  aforesaid;  and  upon  the  receipt  of  any  such  debts,  dues, 
or  sums  of  money,  acquittances,  and  other  sufficient  discharges 
for  the  said  M.  B.  Chilton,  and  in  his  name  to  make  and  give." 

All  of  the  power  given  or  exercised  by  the  said  Matthias  Chil- 
ton in  behalf  or  name  of  Matthias  B.  is  derived  from  the  letter  of 
attorney  above  described,  and  the  simple  question  is,  whether 
or  not  he  was  authorized  by  that  agreement  to  make  the  tripkr« 
tite  agreement  set  forth  in  the  bill  of  complaint. 

The  contract  last  named  was  entered  into  by  the  parties  to  it, 
with  the  letter  of  attorney  before  them;  all  were  fully  advised  of 
its  extent  and  power,  and  under  and  by  virtue  of  it  only  did  the 
attorney  of  the  complainant  assume  to  act. 

The  power  granted  to  Matthias  Chilton  by  the  letter  of  attor« 
aey,  in  relation  to  the  mortgage  debt  in  question,  was  'Ho  col* 
lect  the  debt  due,  arising  from  the  certain  notes  secured  by  the 
mortage,"  etc.,  ''to  compromise  and  settle  and  arrange  them, 
either  in  law  or  otherwiBe,  as  to  said  attorney  should  seem  fit." 
The  subject  of  the  power  was  the  debt  evidenced  by  the  notes 
and  secured  by  the  mortgage.  The  object  was  to  collect  the 
debt  thus  evidenced  and  secured,  and  to  compromise,  settle, 
and  arrange  the  notes,  either  in  law,  that  is,  by  legal  proceed-* 
ings,  or  "Otherwise,  that  is,  by  making  such  compromise  as  might 
be  consistent  with  the  object  of  the  power.  The  attorney  was 
not  authorized  to  give  the  notes  away,  to  forgive  the  debt,  or  to 
discharge  the  security,  except  upon  the  collection  of  the  debt, 
or  in  the  fulfillment  of  some  arrangement  for  its  satisfaction. 

The  word  '*  compromise  "  is  the  only  one  which,  by  any  pos- 
sibility, can  seem  to  cover  the  tripartite  agreement.  The  term 
is  sufficiently  definite  in  its  meaning,  and  implies  either  a  mu- 
tual submission  of  matter  in  dispute  to  arbitrators  or  judges 
chosen  by  the  parties,  or  an  adjustment  of  such  matters  in  dis- 
pute by  the  parties  by  mutual  concessions:  1  Bouv.  Law  Diet., 
tit  Compromise;  1  Burrill's  Law  Diet.  tit.  Compromise. 

But  iiieie  was  no  natter  in  dispute  out  of  which  sprang  the 
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tripartite  oontraot;  it  does  not  seem  to  have  been  intended,  or 
to  have  been  adapted  in  its  nature,  to  promote  or  facilitate  the 
object  of  the  power,  viz. ,  the  collection  of  the  debt.  The  lan- 
guage of  that  agreement  is,  "  in  consideration  of  the  advantage, 
he  (the  said  Ohilton)  expects  to  derive  from  the  said  party  of 
the  third  part  selling  and  delivering  to  the  said  Willford  the 
goods  mentioned  in  said  agreement  with  said  Willford,  above 
referred  to,  hereby  releaf^es,  acquits,  and  discharges  the  prop- 
erty and  premises  above  described  from  the  force  and  effect  of  a 
certain  mortgage,"  etc.,  meaning  the  mortgage  given  to  secure 
the  debt. 

We  cannot  perceive  how  this  agreement  could  in  any  way 
promote  the  object  of  the  power  of  attorney,  and  we  do  not 
think  the  acts  of  the  attorney  were  within  the  letter  or  scope  of 
the  power,  and  hence  are  of  the  opinion  that  the  principal, 
Matthias  B.  Ohilton,  was  not  bound  by  that  agreement.  The 
attorney  was  authorized,  *'  upon  the  receipt  of  any  such  debts,, 
dues,  or  sums  of  money,  acquittances,  and  other  sufficient  dis- 
charges, for  the  said  Matthias  B.  Ohilton,  in  his  name  to  make 
and  give."  This  power  to  acquit  and  dischar<?o  authorizes  the 
attorney  to  do  so  only  upon  receipt  of  the  money  or  satisfaction 
of  the  debts.  It  does  not  authorize  him  to  enter  into  any 
speculation  by  which  the  value  of  the  security  may  perchance  be 
enhanced.  It  docs  not  authorize  the  discharge  of  the  mortgage 
but  upon  the  receipt  of  the  debt  or  such  amount  as  upon  com-* 
promise  might  be  taken  in  satisfaction  thereof.  No  authority 
is  expressly  given  by  which  the  attorney  could  postpone  the 
mortgage  of  his  principal  to  that  of  another.  Any  such  au- 
thority should  be  expressly  given,  or  if  exercised  should  clearly 
appear  to  have  been  done  in  furtherance  or  execution  of  the 
express  object  of  the  jiower. 

It  is  claimed  by  the  counsel  for  the  appellees  that  the  appear- 
ance of  Mr.  Enowlton  for  and  on  behalf  of  this  complainant, 
Matthias  B.  Chilton,  in  the  court  below,  and  the  putting  in  an 
answer  for  him  in  the  foreclosure  suit  instituted  b^  Moulton  A 
Fish  upon  the  mortgage  of  Willford  and  wife  to  them,  operates 
as  a  bar  to  any  further  proceedings  on  the  part  of  the  complain- 
ant; that  he  has  had  his  day  in  court,  and  is  bound  by  the  de- 
cree in  that  suit. 

The  bill,  however,  does  not  in  terms  show  such  appearance. 
The  complaiiant,  it  is  true,  sets  out  the  fact  of  the  foreclosure 
suit  of  M^'ti^tor  &  Fish  and  the  decree,  and  refers  to  the  reooxd 
of  the  proceedings  therein  still  remaining  in  that  court.    But 
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he  distinctly  avers  that  he  was  never  served  with  process;  that 
there  never  was  publication  of  notice,  as  authorized  by  statute; 
that  he  never  appeared  therein,  or  authorized  any  one  to  appear 
for  him. 

It  is  said,  however,  that  the  record  of  the  proceedings  in  that 
suit  shows  an  appearance  on  the  part  of  the  complainant  by  Mr. 
Knowltcn,  his  present  counsel  in  this  case,  and  that  as  ho  has 
made  reference  to  that  record,  this  court  should  look  into  it  to 
discover  the  fact,  and  should  now  pass  upon  its  legal  conse- 
quences. But  we  think  not.  The  complainant  has  not  made 
the  record  in  that  suit  a  part  of  his  bill,  and  the  court  below, 
much  less  this  court,  was  bound  to  search  those  records  to 
ascertain  a  fact  not  made  part  of  the  record  in  the  suit. 

It  may  become  an  interesting  question  in  this  suit  how  far  a 
party  is  bound  by  the  unauthorized  appearance  of  an  attorney, 
solicitor,  or  counselor,  regularly  admitted  to  practice  in  our 
courts,  or  what  allegations  or  acts  may  be  necessary  on  the  part 
of  the  party  to  escape  the  binding  operations  of  such  appearance. 
But  these  questions  are  not  here  presented  by  the  pleadings,  and 
we  give  uo  opinion  upon  them. 

It  was  also  stated  on  the  argument  that  the  amended  bill  in 
this  case  was  filed  without  leave,  and  after  a  copy  had  been  taken 
by  the  defendant  from  the  clerk  without  compliance  with  the 
rule,  and  our  opinion  is  asked  in  relation  to  the  matter.  Rule 
23  in  equity  is  so  simple  and  easy  of  comprehension,  that  a 
reference  to  it  merely  is  deemed  a  sufficient  reply.  In  this  case, 
however,  there  is  an  Oi*der  of  the  court  below  requiring  the  bill 
and  amended  bill  to  be  engrossed,  etc. ,  whi^jh  probably  has  not 
been  complied  with,  merely  for  the  reason  that  this  appeal  was 
taken  and  the  papers  transmitted  here  so  soon  after  it  was  made. 

Our  views  of  the  proper  constraction  to  be  given  to  the  letter 
of  attorney  set  forth  in  the  bill  of  complaint  being  sucb  as  we 
have  expressed,  the  equity  of  the  bill  becomes  apparent,  and 
without  attempting  to  define  that  equity,  or  further  to  adjudicate 
upon  the  merits  of  the  ca:e  in  its  present  condition,  we  think  the 
decretal  order  of  the  circuit  court  in  sustaining  the  demurrers 
was  erroneous,  and  that  the  same  ought  to  be  reversed. 

The  decree  of  the  circuit  court  sustaining  the  demurrers  for 
want  of  equity  is  reversed,  and  those  demurrers  are  overruled. 


EZTKHT  OY  AfTTPOBrTT   UNDER  P0WX&3  OF  AlTORinET:  Sm  JToIT  ▼.  Cfwrn^ 

39  Am.  Deo.  600,  asid  c&xcs  ciud  in  the  note  thereto;  Ptttn  v.  Fammnrtht 
10  Id.  671;  Wood  ▼.  GooJri'.'st.  C2  Id.  771. 
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Dmoxs  or  Failing  Oibcumstakcss  mat  Makx  AasLQvwan  d  their  prop- 
erty for  the  payxaent  of  their  debts;  but  in  so  doinc^  they  are  not  at  lib« 
erty  to  restrict  the  liability  of  their  aasigiiee,  or  extend  his  powers  beyond 
the  limits  which  are  prescribed  by  law. 

AflSIONMENT   FOR  BENEFIT  OF  CREDITORS   INCLUDES  PoWfiR    TO    SSLL    UPOV 

Credit,  and  is  therefore  fraudulent  in  law  and  in  fact,  as  operating  aeo- 
essarily  to  delay  creditors  interested  in  the  assigned  property,  where  it 
anthorizes  the  assignee  to  sell  and  dispose  of  the  property  "  upon  such 
terms  and  conditions  as  in  his  judgment  may  appear  best,  and  most  to  the 
interest  of  the  parties  concerned." 

Oabnibhiibnt  process.    The  opinion  sufficiently  states  the  facts. 
Sleeper  and  Carpenter ^  for  the  plaintiff  in  error. 
D.  NoggUy  for  the  defendant  in  error. 

By  Court,  Csawvobd,  J.  The  defendant  in  error,  Qeoige  B. 
Sanderson,  was  summoned  as  a  garnishee  in  a  proceeding  by  at- 
tachment, instituted  by  John  M.  Keep  against  Thomas  0.  Man- 
chester and  Charles  B.  P.  Wentworth.  The  garnishee  appeared 
in  the  circuit  court  for  Bock  county,  and  from  his  disclosure  it 
appeared  that  he  held  a  large  amount  of  real  estate,  goods,  and 
merchandise^  accounts,  notes,  and  other  securities,  to  the  amount 
of  about  fift(^en  thousand  dollars,  all  of  which,  or  the  proceeds 
thereof,  were  in  his  hands  at  the  time  of  his  disclosure,  and  that 
he  held  the  same  by  virtue  of  an  assignment  thereof  to  him  as 
an  assignee,  made  by  Manchester  and  Wentworth,  for  the  benefit 
of  certain  of  their  creditors. 

The  plaintiff  in  the  action,  Mr.  Keep,  recovered  judgment 
against  the  principal  defendants,  Mnnchesier  and  Wentworth, 
for  the  sum  of  three  thousand  five  hundred  and  seven  dollars 
and  twenty  cents,  and  costs,  and  thereupon  moved  the  court  for 
judgment  against  the  garnishee  upon  his  disclosure.  This  was 
refused  by  the  circuit  court,  and  a  judgment  in  favor  of  the  gar- 
nishee (defendant  in  error)  for  costs  was  rendered. 

The  principal  inquiry  is,  whether  assignment  to  the  de- 
fendant in  error  is  a  protection  to  him  as  garnishee.  And  this 
depends  upon  the  validity  of  the  instrument.  From  the  re- 
sponse, it  appears  that  the  garnishee  obtained  the  possession  of 
the  assigned  property  immediately  after  the  execution  of  the 
deed  of  assignment,  and  at  a  time  when  the  assignors,  Manches* 
ter  and  Wentworth,  were  in  failing  circumstances^  and  appre* 
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bended  proceedingB  at  law  hj  one  of  their  creditors,  John  M. 
Keep,  the  present  plaintiff  in  error,  for  the  recoyery  of  his  debt 

It  also  appears  from  the  deed  of  assignment,  which  is  em- 
bodied in  the  disclosure  of  the  garnishee,  that  he  is  aathorized 
to  sell  and  dispose  of  the  assigned  property  **  upon  such  terms 
and  conditions  as  in  his  judgment  may  appear  best  and  most  to 
the  interest  of  the  parties  concerned. " 

The  judgment  of  the  assignee  is  here  made  the  criterion  by 
which  his  authority  and  discretioii  in  regard  to  the  sale  and  dis- 
position of  the  assigned  property  is  to  be  measured. 

It  is  competent  ict  debtors  in  failing  circumstances  to  make 
an  assignment  of  their  property  for  the  payment  of  their  debts; 
but  in  doing  so,  they  are  not  at  liberty  to  restrict  the  liability  of 
their  assignee,  or  extend  his  powers  beyond  the  limits  which  are 
prescribed  by  law:  because  the  effect  of  a  valid  assignment  is  to 
place  the  property  beyond  the  reach  of  the  ordinary  process  of 
the  courts  resorted  to  by  creditors  to  enforce  their  claims,  and 
hence  the  liability  of  the  assignee  to  those  creditors  ought  not 
to  be  curtailed  beyond  that  provided  by  law,  at  the  mere  voli- 
tion of  the  assignor  and  assignee. 

Suppose  that  in  the  judgment  of  the  assignee  it  would  be  to 
the  best  interests  of  the  pa^es  concerned  to  dispose  of  any 
portion  of  the  property  on  credit,  could  it  be  truly  said  that 
under  this  instrument  he  has  not  the  power  to  do  so?  We 
think  it  could  not,  because  the  language  used  in  the  deed— 
"  upon  such  terms  and  conditions" — ^is  sufficiently  comprehen* 
sive  to  include  the  power  to  sell  upon  credit.  A  sale  is  either 
for  cash  or  upon  credit,  and  the  price  agreed  upon,  as  well  aa 
the  time  at  which  the  payment  shall  be  made,  is  necessarily  in- 
eluded  in  the  terms  and  conditions  of  the  sale :  See  Le  Boy  v. 
Beard,  8  How.  451. 

At  the  last  term  iff  this  court,  in  the  case  of  Hutchinaon  v.  Lord^ 
1  Wis.  286  [ante,  p.  3H1],  we  held  that  an  assignment  for  the  ben- 
^t  of  creditors,  which  empowered  the  assignee  to  sell  "upon  such 
terms  and  for  such  prices,"  was  equivalent  to  a  power  to  sell 
upon  ciedit,  and  we  think  the  reasons  assigned  by  us  for  our 
conclusion  in  that  case  are  equally  applicable  in  Uiis.  When- 
ever the  assignee  can,  within  his  authority,  postpone  the  pay- 
ment of  the  price  of  assigned  property  sold  by  him,  he  thereby 
necessarily  delays  the  creditors  interested  in  such  assigned  prop- 
erty in  the  collection  of  their  demands,  and  inasmuch  as  the 
assignor  must  be  deemed  to  have  intended  the  legal  consequence 
flowing  from  every  provision  contained  in  his  assignment,  such 
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a  provision  as  that  of  which  we  now  treat  must  be  taken  as  eyi- 
dence,  apparent  on  the  face  of  the  instrument,  of  the  intent  with 
which  it  was  executed. 

There  was  no  issue  joined  in  this  case  to  be  submitted  to  a 
jury,  and  the  question  was  one  of  law,  addressed  to  the  court, 
on  the  whole  answer  of  the  garnishee,  whether  he  was  liable.  We 
hold  that  the  assignment  in  this  case  does  empower  the  assignee 
to  sell  upon  credit,  and  is  clearly  within  the  principle  decided 
in  Hutchinson  v.  Lord,  9upra,  and  that  the  circuit  court  should 
have  held  the  defendant  in  error  for  the  property  (or  its  value) 
held  by  him,  regardless  of  the  assignment,  which,  by  its  very 
terms,  must  be  esteemed  fraudulent  in  law  and  in  fact. 

It  is  useless,  in  this  case,  to  decide  any  question  touching  the 
specific  property  included  in  the  assignment  after  having  de- 
cided that  it  is  invalid;  but  if  it  were  necessary,  we  think  the 
cases  of  RuncUetl  v.  Dole,  10  N.  H.  458,  and  Beard  v.  Kimball, 
11  Id.  471,  present  the  law  applicable  to  the  case. 

The  case  of  Wilkes  v.  Ferris,  6  Johns.  335  [4  Am.  Dec.  364], 
involved  a  construction  of  an  assignment  for  the  benefit  of  cred- 
itors, in  which  the  language  used  was:  *'  All  the  goods,  property, 
wares,  merchandises,  chattels,  vessels,  debts,  sum  and  sums  of 
money,  claims  and  demands  and  ^fiEects  belonging  to  and  now 
due  and  owing  to  the  said  H.  0.,  or  to  which  and  in  which  he 
has  any  right,  property,  claim,  or  demand,  which  said  goods, 
wares,  and  merchandises  hereby  granted  and  so]d  are  particu* 
larly  described  and  enumerated  in  the  schedule  A.,  signed  by 
the  said  H.  C,  and  to  these  presents  annexed,"  etc. 

The  court  say:  "  This  was  not,  in  fact,  a  general  assignment 
of  all  C.'s  estate;  for  though  the  words  in  one  place  be  general, 
yet  the  assignment  immediately  goes  on  to  specify,  by  a  refer- 
ence to  the  schedules  annexed,  the  specific  articles  of  property 
assigned;  and  it  therefore  could  operate  only  upon  the  articles 
specified."    See  also  Mwnro  v.  Alaire,  2  Cai.  327. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Assignment  for  BENxrrr  oy  CBBDrroBS  is  Void  when  Assioksx  Has 
PowEB  TO  Sell  on  Credit:  NkJioUon  v.  Ltamtl,  57  Am.  Deo.  499,  and  notes; 
Porttr  v.  WaUams,  59  Id.  519.  In  BUliags  v.  Bmng^,  56  Id.  319,  it  wm 
held  tliat  such  a  power  was  presumptive  evidence  of  -i  fraudulent  intent  to 
hinder  and  delay.  A  series  of  Wisconsin  cases  on  this  question  needs 
special  attention.  The  first  of  the  cases  is  Hutchinson  v.  Lord,  1  Wis. 
286,  ante,  p.  381,  in  which  it  was  held  that  where  an  assignment  empow* 
ered  the  as^dgnee  to  sell  and  dispose  ci  the  proptrty  "i;v  such  manner, 
either   at    public    or    private    sale,   and    upon    such    tcrm«  and  for  »ach 
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prices "  as  to  the  assignee  might  seem  advisable,  the  assignment  gave  an 
authority  to  sell  npon  credit,  and  was  therefore  void,  special  attention  being 
placed  upon  the  clause  '*  upon  such  terms,"  etc.  The  doctrine  of  this  case  was 
applied  in  the  principal  case.  But  in  Norton  v.  Kearney,  10  Id.  443,  449,  an 
assignment  in  which  the  assignee  promised  to  dispose  of  the  property  to  the 
best  advantage,  "in  his  discretion,"  was  held  valid,  Dixon,  C.  J.,  saying  that 
*'the  discretion  here  vested  must  be  understood  as  a  legal  discretion;  that  is, 
a  discretion  to  be  exercised  within  the  limits  which  the  law  fixes  in  such  cases," 
and  distinguishing  Htdddnaon  v.  Lord,  ntpra,  and  the  principal  case,  on  the 
ground  that  the  words  "  to  sell  upon  credit,*  or  those  of  an  equivalent  mean* 
ing,  did  not  occur  in  the  case  at  bar,  as  in  those  cases.  When  tLe  principal 
case  again  came  before  the  court  in  Keep  v.  Sanderson,  12  Id.  352,  362,  it  was 
insisted  that  it  was  overruled  by  Norton  v.  Kearney,  supra^  but  this  was  de- 
iiied«  The  court  thereupon  adhered  to  its  former  ruling,  and  as  Mr.  Chief 
Justice  Ryan  says,  in  Bound  ▼.  Wisconsin  Cent.  JR.  J?.,  45  Id.  575,  where  he 
comments  upon  the  preceding  cases,  placed  the  authority  of  Hutchinson  v. 
Lord,  supra,  and  the  principal  case  "  beyond  question."  Iii  Lonl  v.  Deven- 
dor/,  54 Id.  491,  494,  this  line  of  cases  was  again  reviewed,  and  it  was  held 
thai  a  provision  that  the  assignee  "shall,  with  aU  convenient  diligence,  sell 
and  dispose  of  the  property  at  public  or  private  sale,  as  he  may  ieem  most 
beneficial  to  the  interests  of  the  creditors  of  [the  assignee],  and  convert  the 
same  into  money,"  did  not  authorize  a  sale  on  credit,  there  being  notliing 
said  about  "terms  and  conditions,"  or  "prices,"  as  in  Hutchinson  v.  Lord, 
supni,  and  the  principal  case.  The  ruling  of  the  principal  case,  as  adopted 
in  Kffp  V.  Sanderson,  12  Id.  352,  was  followed  in  a  like  assignment  in  Sum' 
ner  v.  IFtcks,  2  Black,  532,  534.  on  appeal  from  the  United  States  district 
court  for  the  district  of  Wisconsin;  and  in  Beus  v.  Shauglmessy,  2  Utah,  501, 
the  principal  case  is  commented  upon  as  reaching  an  opposite  conclusion  from 
Kellogg  t.  Slauson.,  11  N.  Y.  302,  on  a  similar  condition  of  facts. 


Gardinee  v.  Tisdale. 

[2  WisooNSOl,  263.] 

Tmjt  OF  PLaiNTiFF  IK  Ejectment  mat  bb  ABaAn.KT)  akd  Debtrotsd  in 
any  legitimate  manner,  and  a  judgment  thereby  prevented  in  his  favor, 
although  the  defendant  offers  no  e\n deuce  of  title  in  himself,  flince  the 
plaintiff  must  recover  on  the  strength  of  hl«  own  title,  and  not  froDi  the 
weakness  or  want  of  title  of  the  defendant. 

Statutory  Requirements,  by  Wuich  Title  to  Lands  mat  be  Trans- 
VE&Rsn  FROM  PRorRuroa  of  Town  Site  and  secured  for  public  uses, 
must  be  com  phi  d  with,  in  order  that  the  original  proprietor  may  be  di 
vested  of  title. 

Town  Plats  must  be  Acknowledged  and  the  certificate  of  acknowledg 
ment  indorsed  thereon,  as  required  by  tho  Wisconsin  revised  statute* 
(p.  159),  so  as  to  effect,  by  means  of  the  recording,  etc.,  of  the  plats  alone, 
a  transfer  of  the  title  from  the  original  proprietor  to  the  public. 

Owner  of  Land  mat  Dedicate  It  bt  Parol  to  Public  Use. 

Dedication  Applies  to  Public  Lanoixq,  and  may  be  supported  on  the 
same  principle  of  public  policy  and  convenience  as  a  dedication  of  a  pub- 
lic highway  or  street.    The  power  over  the  land  parted  with  by  the 
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owner  and  acquired  by  the  public,  in  a  dedication  of  a  public  landing,  i» 
but  au  easement  or  right  of  transit,  and  is  no  greater  privilege  in  or 
power  over  the  land  of  another  than  that  given  by  the  dedication  of  a^ 
public  highway  or  street. 

QuEsnoK  OF  Dedication  is  to  be  Submitted  to  Jubt  upon  the  circum- 
stances of  each  particular  case,  and  among  others,  a  most  material  in- 
quiry should  be  whether  an  intention  on  the  part  of  the  land-owner  to- 
dedicate  has  been  shown. 

CsEB  OF  Itself  onaHT  not  to  be  Evidence  of  Dedication  in  a  country 
where  roads  and  highways  are  enjoyed  over  lands  without  any  authority 
of  law,  and  by  the  tacit  permission  of  the  owners,  but  without  any  acts 
showing  an  intention  to  appropriate  and  yield  the  property  to  public 
use.  Other  facts  and  circumstances  ought  to  be  shown  which  might 
not  only  evidence  an  intention  to  devote  the  use  of  the  property  to  the- 
public,  but  an  actual  appropriation. 

pROPEBTY  IN  Which  Easement  is  Acquired  bt  Public  by  Dedication 
WILL  Reyebt  to  Original  Owner,  provided  he  has  not  in  some  man- 
n3i  parted  with  his  interest  in  the  soil,  if  the  use  and  enjoyment  be  ro- 
h'nquished  or  abandoned,  or  if  there  be  a  non-user  for  a  sufficient  length 
of  time  to  be  evidence  of  a  discontinuance  and  abandonment. 

Original  Owner  of  Land  Dedicated,  or  those  Claiming  under  Him, 
MAY  Maintain  Ejectment  against  a  permanent  incumbrancer  who  oc- 
cupies and  uses  the  whole  or  a  portion  of  the  land  dedicated  for  purposes 
repugnant  to  and  inconsLitent  with  the  public  use. 

Ejeotuekt.  The  facts  are  mainly  set  forth  in  the  opinion, 
Vhe  questions  in  the  case  principally  arose  upon  an  instruction 
asked  by  the  defendant,  and  upon  certain  instructions,  viz.,  the 
fourth,  fifth,  sixth,  and  ninth,  asked  by  the  plaintiff.  The 
former  was  given,  and  is  stated  in  the  opinion;  the  latter  were 
refused,  and  are  in  substance  as  follows:  4.  That  if  plaintiff 
had  made  out  &  prima  fade  case,  it  was  no  defense  to  this  action 
that  the  land  in  controversy  bad  been  dedicated  to  the  public, 
provided  the  defendant  had,  before  the  commencement  of  the 
action,  erected  and  occupied  a  tenement  thereon,  to  the  exclu- 
sion of  all  other  persons;  5.  That  if  the  defendant  claimed  to- 
defeat  the  plaintiff's  title  by  showing  a  dedication  by  R.  P. 
Crane,  the  original  owner,  to  the  public,  the  defendant  musi 
show  to  what  public  use  the  land  was  dedicated;  and  if  the 
land  could  no  longer  be  used  for  the  purpose  for  which  it  waa 
dedicated,  it  reverted,  with  all  its  rights,  privileges  and  appur- 
tenances, to  Crane,  his  grantees  or  assignees;  6.  That  to  estab- 
lish a  dedication  by  Crane  of  the  land  to  a  public  use,  so  tha& 
Crane  could  not  subsequently  resume  its  exclusive  control, 
other  persons,  who  would  be  injured  if  the  land  waa  reclaimed, 
must  have  become  interested  in  adjacent  lands,  in  consequence 
of  Crane's  inducement  held  out  to  them  that  the  land  should 
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remain  devoted  to  such  public  use;  or  that  Crane,  when  he  sold 
adjacent  lands,  received  enhanced  prices  therefor  in  conse- 
qaence  of  such  inducement;  or  that  enterprises  or  investments 
were  engaged  in  by  other  persons,  which  would  be  rendered 
less  valuable  or  productive  if  the  land  in  controversy  should 
be  occupied  by  Crane  or  any  other  person;  and  the  mere  fact 
that  Crane  represented  the  land  on  a  map  or  plat  as  public 
ground  was  not  of  itself  sufficient  to  establish  a  dedication; 
9.  That  if  B.  P.  Crane  entered  or  pre-empted  the  land  in  his 
own  name,  but  for  the  benefit  of  others,  and  agreed  to  convey 
the  same  to  them,  and  not  having  done  so  conveyed  the  land 
to  the  plaintiff,  yet  these  facts  were  no  objection  to  the  plaint- 
iff's right  to  recover  in  this  action.  The  defendant  had  a  ver- 
dict and  judgment  accordingly,  and  the  plaintiff  brought  this 
writ  of  error. 

M,  H.  Carpenter^  for  the  plaintiff  in  error. 
J.  A.  Sieger,  for  the  defendant  in  error. 

By  Court,  Cbawfobd,  J.  On  the  trial  of  this  cause  in  the  cir- 
cuit  court,  the  plaintiff  read  in  evidence  a  patent  from  the 
United  States  to  Bobert  P.  Crane,  bearing  date  the  ninth  day 
of  May,  A.  n.  38l2,  for  certain  lots  or  tracts  of  land,  within 
which  is  embniced  the  particular  land  now  in  controversy.  He 
also  gave  in  evidence  a  quitclaim  deed  from  Bobert  P.  Crane 
and  wife  to  himself  (the  plaintiff)  for  a  portion  of  the  lands 
described  in  the  patent,  and  now  contained  within  the  limits  of 
the  village  of  Beloit,  in  Bock  county,  and  proved  that  the  lot 
and  tenement  described  in  the  declaration  was  a  portion  of  the 
land  so  conveyed  to  him  by  Crane  and  wife,  and  that  the  de- 
fendant Brown  built  a  house  thereon,  and  claimed  title  thereto. 
It  was  admitted  that  at  the  time  of  the  commencement  of  this 
suit  the  defendants  Tisdale  and  Tondro  were  in  possession  of 
the  premises  in  dispute  as  the  tenants  of  Brown.  Having  by 
this  evidence  established  a  prima  fade  case,  the  plaintiff  rested. 

The  defendants  Tisdale  and  Tondro  did  not  defend  the 
action,  and  their  default  was  duly  entered;  but  the  defendant 
Brown,  who,  as  landlord  claiming  title,  was  admitted  to  defend, 
interposed  a  plea.  The  substance  of  the  defense  on  the  trial 
was  that  B.  F.  Crane  and  others  had  in  the  years  1839  and  1840 
laid  out  and  caused  to  be  surveyed  and  platted  the  town  site  of 
the  present  village  of  Beloit,  which  embraced  the  lands  described 
in  the  above-mentioned  patent  to  Crane,  as  well  as  other  lands, 
and  that  the  premises  in  dispute  constituted  a  part  of  what  had 
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t)e6n  set  apart  and  designated  on  the  plat  of  said  village  as  a 
public  landing  on  the  bank  of  Bock  river,  and  within  the  tract 
patented  to  Crane,  and  that  by  the  platting  and  laying  out  of 
said  village,  under  the  laws  of  Wisconsin  territory  then  existing 
on  the  subject  of  recording  town  plats,  the  fee-simple  title  to 
the  streets,  alleys,  and  grounds  laid  off  and  set  apart  for  public 
uses  was  transferred  from  Crane  and  vested  in  the  public  for 
the  uses  intended,,  so  that  the  subsequent  conveyance  by  Crane 
to  the  plaintiff  of  a  portion  of  the  public  landing  vested  no  title 
thereto  in  the  plaintiff.  It  was  also  insisted  by  the  defendant 
that  even  if  the  proceedings  in  laying  out,  platting,  and  record- 
ing the  plat  of  the  village  of  Beloil  were  so  irregular  and  defect- 
ive as  not  to  be  a  compliance  with  the  law  on  that  subject,  and 
therefore  insufficient  to  divest  the  title  of  Crane  to  this  public 
landing,  yet  theire  was  evidence  of  a  dedication  of  the  ground 
for  that  purpose,  which  was  sufficient  to  render  the  subsequent 
deed  of  Crane  to  the  plaintiff  inoperative  to  vest  any  title. 

The  questions  which  have  necessarily  occupied  our  attention 
in  this  case  are  presented  by  the  nature  of  the  defense  urged  on 
the  trial.  Although  we  can  perceive  no  evidence  of  title  to  the 
premises  in  dispute  in  the  defendant  Browii,  yet,  as  in  the  ac- 
tion of  ejectment  the  plaintiff  must  recover,  if  a  recovery  may 
1>e  liad,  on  the  strength  of  his  own  title,  an-i  not  from  the  weak- 
ness or  want  of  title  of  the  defendant,  it  was  competent  in  any 
legitimate  manner  to  assail  or  destroy  the  title  of  the  plaintiff, 
and  thereby  prevent  a  judgment  in  his  favor. 

At  the  trial  in  the  circuit  court,  the  defendant's  counsel  re- 
quested the  judge  to  charge  the  jury  *'  that  the  record  testimony 
introduced  by  the  defendant  did  comply  with  the  statute  in 
force  in  Wisconsin  territoiy  in  1839  and  1840,  in  relation  to 
town  plats,  and  that  the  effect  of  said  record  testimony  in  law 
was  to  pass  the  title  to  the  land  in  controversy  in  this  suit  fi*om 
the  said  B.  P.  Crane,  the  plaintiff's  grantor,  previous  to  the 
deed  from  said  Crane  and  wife,  to  the  plaintiff,  and  that  the 
defendant  was  entitled  to  a  verdict."  This  instruction  was  given 
by  the  court- 
It  appears  from  the  bill  of  exceptions  that  a  survey  and  plat 
of  the  village  of  Beloit  was  made  by  A.  W.  Doolittle,  county  sur- 
veyor of  Bacine  county,  in  the  month  of  March,  1839,  which 
plat,  with  the  minutes  of  the  survey,  were  filed  in  the  office  of 
the  register  of  deeds  of  Bock  county  on  the  twenty-fourth  day 
of  September,  ▲.  d.  1839.  This  survey  and  plat  designated 
only  the  blocks,  without  any  subdivision  into  lots,  but  the 
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BtreetSy  squares,  and  the  public  landing  were  delineated  on  the 
map.  Afterwards,  in  the  month  of  July,  1840,  an  additional  sur* 
vey  of  the  village,  by  which  the  lots  were  designated,  was  made 
by  John  Hopkins,  the  county  surveyor  of  Bock  county,  and  the 
plat  and  minutes  of  this  survey  were  filled  for  record  in  the  office 
of  the  register  of  deeds  on  the  tenth  day  of  August,  ▲.  d.  1840. 
It  also  appears  that  copies  of  these  minutes  of  survey  and  maps 
were  offered  and  received  in  evidence,  the  minutes  of  the  survey 
made  by  Doolittle  being  on  a  single  sheet  of  foolscap  paper,  and 
those  of  the  survey  made  by  Hopkins  being  on  nine  half-sheets 
of  foolscap  paper,  connected  or  fastened  together  by  a  piece  of 
tape,  in  the  ordinaiy  manner.  The  record  of  the  plats  consisted 
of  copies  on  loose  sheets,  kept  in  a  "  portfolio  book,"  but  not  at- 
tached thereto.  On  neither  of  these  plats  does  there  seem  to 
have  been  any  acknowledgment  of  execution  indorsed;  but  at- 
tached to  the  minutes  of  Hopkins'  s^irvey,  and  on  the  last  half- 
sheet  of  the  paper,  we  find  a  certificate  of  a  justice  of  the  peace, 
that  on  the  sixth  day  of  August,  a.  d.  1840,  Crane,  White,  and 
Bicknell,  the  proprietors  of  the  lands  contained  within  the  sur- 
vey, had  appeared  before  the  said  justice  of  the  peace,  and  "  ac- 
knowledged the  execution  of  the  foregoing  papers,*'  etc. 

The  fourth  section  of  the  act  of  the  territorial  legislature,  en- 
titled "An  act  to  provide  for.  recording  town  plats,"  B.  S.of 
Wis.  258,  provides  that  **  the  plat  or  map,  after  having  been 
completed,  shall  be  certified  by  the  surveyor  and  the  county 
commissioners,  and  every  person  or  persons  whose  duty  it  may 
be  to  comply  with  the  foregoing  requisition  shall,  at  or  before 
the  time  of  offering  such  plat  or  map  for  record,  acknowledge 
the  same  before  any  person  authorized  to  take  the  acknowledg- 
ments of  deeds.  A  certificate  of  such  acknowledgment  shall,  by 
the  offer  taking  the  same,  be  indorsed  on  the  plat  or  map, 
which  certificate  of  the  survey  any  acknowledgment  shall  also 
be  recorded,  and  form  a  part  of  the  record." 

The  fifth  section  provides  that  "  when  the  plat  or  map  shall 
have  been  made  out  and  certified,  acknowledged,  and  recorded, 
as  by  this  act  required,"  every  donation  or  grant  to  the  public, 
etc.,  marked  or  noted  as  such  on  the  plat  or  map,  shall  be 
deemed  in  law  and  in  equity  a  sufficient  conveyance  to  vest  the 
fee  simple  of  all  parcels  of  land  so  donated  or  granted,  and  shall 
be  equivalent  to  a  general  warranty  as  against  the  donor  or 
donoiB,  for  the  purpose  and  use  expressed  and  intended.  This 
section  also  provides  that  the  land  intended  for  streets,  alleys, 
ways^  commons,  or  other  public  uses,  in  any  city  or  town,  shall 
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be  held  in  the  corporate  name  of  such  city  or  town  in  trast  for 
the  use  and  purpose  expressed,  set  forth,  or  intended. 

It  was  competent  for  the  legislature  to  prescribe  the  manner 
and  formalities  by  which  the  title  to  lands  of  this  kind  might  be 
transferred  from  the  proprietor  of  a  town  site  and  secured  for 
public  uses;  and  when  they  provided  the  manner  in  which  such 
transfer  should  be  accomplished,  as  they  evidently  have  done 
by  the  sections  above  recited,  a  compliance  with  the  require- 
ments prescribed  is  just  as  essential,  in  order  that  the  original 
proprietor  may  be  divested  of  title,  as  the  execution  of  a  deed  of 
conveyance  would  be  in  the  transfer  of  real  estate  from  one  per- 
son to  another  on  a  purchase. 

Without  inquiring  whether  these  plats  are  prepared  in  accord- 
ance with  the  provisions  of  the  first,  second,  and  third  sections 
of  the  act,  it  is  obvious  from  inspection  of  them  that  they  have 
not  been  acknowledged,  and  the  certificate  of  acknowledgment 
indorsed  on  them  as  the  act  requires,  so  as  to  effect,  by  means 
of  the  recording,  etc.,  of  the  plats  alone,  a  transfer  of  the  title. 

In  the  case  of  People  v.  Beaubien,  2  Dougl.  256,  which  was  on 
an  indictment  for  obstructing  a  highway  or  street  in  Detroit,  a 
question  arose  as  to  whether  the  making  and  recording  of  the 
plat  of  that  portion  of  the  city  wherein  the  street  was  situate 
had  been  in  conformity  with  the  statute  of  Michigan  relating  to 
the  recording  of  town  plats:  R.  S.  of  Michigan,  1827,  p.  278. 
It  appeared  that  a  map  or  plat  of  a  certain  addition  to  the  city 
within  which  the  street  obstructed  was  included  had  been  re- 
corded by  the  city  register,  but  the  record  contained  no  certifi* 
cate  of  the  acknowledgment  of  the  map  purporting  to  be  indorsed 
thereon  or  attached  thereto.  It  was  shown,  however,  that  on 
several  occasions  thereafter  the  defendant  had  conveyed  por- 
tions of  the  property  embraced  in  the  plat,  and  had  made  refer- 
ence in  his  deeds  to  this  map  as  having  been  duly  recorded.  In 
delivering  the  opinion  of  the  court.  Judge  Goodwin  says,  among 
other  things:  ''A  map  or  plat  was  required,  etc.;  this  was 
required  to  be  acknowledged  before  one  of  the  officers  named  in 
the  act,  and  to  be  accompanied  with  a  certificate  of  the  acknowl* 
edgment  under  the  hand  and  seal  of  the  officer.  The  map, 
with  the  acknowledgment,  was  also  required  to  be  recorded. 
The  mode  of  conveyance  required  by  the  statute  was  peculiar 
and  different  from  any  other  known  to  the  law;  and  upon  obvious 
and  familiar  principles,  to  be  operative  to  pass  the  title,  a  con- 
veyance under  the  statute  must  have  fully  complied  with  its 
several  requirements.    It  does  not  appear  to  have  been  acknowl- 
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edged  as  reqmred  by  the  act,  and  is  accompanied  with  no  certifi- 
cate of  acknowledgment.  The  subsequent  references  to  it  in 
deeds  to  individual  purchasers  of  lots,  and  the  acknowledg- 
ments of  those  deeds  to  the  grantees  named  in  them,  can  not 
supply  the  defect,  or  operate  as  an  acknowledgment  of  the  map, 
with  the  certificate  signed  and  sealed,  required  by  the  statute.'* 

We  think  the  decision  of  Judge  Goodwin  on  this  point  is  per- 
fectly correct,  and  that  in  the  case  now  before  us  it  can  not  be 
claimed  that  the  statute  has  been  complied  with.  There  was 
no  record  eyidence  that  the  maps  had  been  acknowledged  and 
certificates  indorsed  thereon,  and  it  is  needless  to  cite  authori- 
ties showing  that  parol  evidence  was  inadequate  to  supply  the 
defect.     The  principle  of  law  is  too  plain. 

The  next  inquiry  is,  whether,  in  the  absence  of  a  compliance 
with  the  statute  in  the  making,  acknowledgment  and  recordinfr 
of  the  plats,  which  would  divest  Crane  of  the  title  to  the  land 
in  controversy,  the  acts  of  Crane  and  the  whole  transaction  do 
not  establish  a  dedication  of  this  public  landing  to  a  public  use. 
The  very  able  arguments  of  the  counsel  in  this  case  have  greatly 
assisted  us  in  the  examination  of  this  question. 

Perhaps  as  comprehensive  and  reasonable  a  definition  of  a 
dedication  as  can  be  found  in  the  books  is  given  by  Senator 
Terplanck,  in  Post  v.  PearsaU,  22  Wend.  475.  He  described  it 
as  "the  deliberate  appropriation  of  land  by  its  owner  for  any 
general  and  public  uses,  reserving  to  himself  no  other  rights  in 
the  soil  than  such  as  are  perfectly  compatible  with  the  full  ex- 
ercise and  enjoyment  of  the  public  uses  to  which  he  has  devoted 
bis  property." 

When  this  appropriation  is  shown  to  have  been  made  by  the 
acts  and  parol  declarations  of  the  owner,  and  not  by  a  deed,  it 
would  certainly  seem  to  be  contrary  to  the  statute  of  frauds, 
but  if  the  principle  of  dedication  as  applicable  to  streets  and 
highways  may  be  extended  to  the  case  of  a  public  landing, 
there  can  be  no  doubt  that  the  owner  of  land  may,  by  parol, 
dedicate  it  to  a  public  use.  Whether  it  is  to  be  considered  as 
forming  an  exception  in  the  operation  of  the  statute,  originated 
from  a  regard  to  public  necessity,  or  depending  on  the  doctri]  e 
of  an  estoppelm  pat's,  in  favor  of  individual  rights  acquired  c^itb 
reference  to  it,  it  is  not  important  at  the  present  time  to  inquire. 

The  principle  is  too  firmly  established  by  adjudications  to  5.d- 
mit  of  discussion.  The  right  ceded,  created,  or  declared  by  I  bt. 
owner  of  the  soil  is  certainly  a  use  and  power  over  land,  y-al 
the  courts  hold  it  to  be  an  easement,  to  the  creation  of  xrrach  a 
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deed  of  oonyejanoe  is  not  indispenBable.  Mr.  Justice  Cowen, 
in  spealdng  of  this  kind  of  right  by  dedication  in  Pearsall  v. 
jp08/,  20  Wend.  122,  says:  "Thus,  though  it  be  of  the  nature  of 
an  incorporeal  hereditament,  and  indeed  of  all  real  estate,  since 
the  statute  of  frauds,  to  pass  by  deed  only,  we  find  a  most  im- 
portant easement,  forming  a  plain  and  well-established  excep- 
tion. It  stands  entirely  independent  of  all  grant  or  presump- 
tion of  grant. " 

But  the  counsel  for  the  plaintiff  in  error  has  forcibly  insisted 
that  dedication  can  not  apply  to  a  public  landing,  because  the 
right  to  djBcharge  lumber  and  merchandise  from  the  river  upon 
the  land,  and  to  deposit  the  same  there,  is  an  interest  and  profit 
in  the  land,  which  is  incapable  of  dedication,  and  can  not  be  en- 
joyed by  the  public.  The  phrase  **  public  landing,"  as  used  in 
this  case,  conveys  to  our  mind  the  idea  of  a  piece  of  ground  on 
the  bank  or  margin  of  Bock  river,  provided  for  the  open  and 
common  use  of  all  persons  in  the  debarkation  of  themselves  or 
their  goods,  but  not  a  place  to  be  permanently  incumbered 
with  piles  of  lumber  or  other  merchandise  or  goods,  any  more 
than  a  public  highway  or  street,  because  the  benefits  and  ac- 
commodation to  the  public  which  were  intended  to  be  conferred 
would  be  greatly  affected,  if  not  wholly  destroyed,  by  any  such 
permanent  incumbrance.  And  why  should  not  a  piece  of  ground 
adjoining  and  bounded  by  a  public  stream,  such  as  Bock  river 
is  at  this  point,  be  as  much  the  subject  of  dedication  to  a  public 
use  and  enjoyment  as  a  highway,  street,  or  public  square  ?  If 
we  rightly  construe  the  precise  power  over  the  land  parted 
with  by  the  owner  and  acquired  by  the  public,  in  a  dedication 
of  a  public  landing,  it  is  but  an  easement  or  right  of  transit;  it 
is  no  greater  privilege  in  or  power  over  the  land  of  another  than 
that  given  by  the  dedication  of  a  public  highway  or  street;  and 
it  may  be  supported  on  the  same  principle  of  public  policy  and 
convenience.  The  proprietor  parts  with  no  more  right  to  the 
soil  in  the  one  case  than  in  the  other;  he  is  entitled  to  the  same 
remedies  for  injuries  to  his  freehold  in  a  public  landing  as  in  a 
public  square;  and  whether  we  view  the  subject  in  its  bearing 
xX'poD  the  rights  of  the  individual  citizen  or  upon  the  interests 
of  the  public,  we  are  wholly  unable  to  appreciate  any  reasons 
vliich  may  be  urged  in  favor  of  the  dedication  of  a  street  that 
are  not  equally  in  favor  of  the  application  of  the  same  principle 
to  a  public  landing. 

Ju  the  case  of  Pearsall  v.  Post,  20  Wend.  Ill,  the  locus  had 
bc6n  7iBod  for  many  years  as  a  place  for  the  landing  and  deposit 
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of  large  quantities  of  manure  brought  from  the  ciiy  of  Ne^ 
Torky  and  in  some  instances  an  area  of  more  than  an  acre  wa» 
covered  with  the  manure.  From  the  year  1764  until  the  year  1800, 
it  had  been  used  by  the  public  for  the  purpose  of  loading  and  un- 
loading vessels,  and  for  the  deposit  of  wood  and  other  property 
carried  to  and  from  the  landing.  Mr.  Justice  Oowen,  in  giving 
the  opinion  of  the  court,  nearly  exhausts  the  subject  of  dedica- 
tion to  a  public  use.  He  admits  '*  that  a  street,  highway,  or 
right  of  public  passage  may  be  derived  from  a  dedication,"  and 
dtes  a  formidable  array  of  cases  in  the  courts  of  Great  Britain^ 
and  of  many  of  our  own  states,  in  support  of  the  principle;  and 
yet  he  holds  that  it  does  not  apply  to  the  case  of  a  public  land- 
ing. The  learned  judge  evidently  had  an  impression  that  the 
right  claimed  in  that  case,  and  implied  from  the  phrase  ''public 
landing,"  was  not  merely  the  right  of  way,  but  also  a  right  to 
permanentiy  occupy  the  land  as  a  depot  for  lumber,  manure, 
etc.  He  says  (p.  122):  "  The  claim  is  for  each  and  all  persona 
in  the  state,  indeed,  for  any  one  in  the  whole  world,  who  shall 
have  occasion  to  deposit  lumber,  manure,  or  other  articles  on 
the  soil  of  the  plaintiff.  The  question  is,  Can  such  a  claim  be 
made  to  any  right  except  that  of  way  ?" 

And  again  (p.  126),  in  speaking  of  ways,  urbans,  commons, 
and  walks,  or  other  places  of  recreation  by  travel,  he  says: 
**  Even  ejectment  will  lie  by  the  owner  for  a  permanent  incum- 
brance; whereas,  by  a  customary  profit  a  prendre,  as  of  common, 
and  above  all,  a  right  to  deposit  articles  of  merchandise  by  all 
the  world,  the  owner  is  deprived  of  the  use  of  the  soil  itself;  it 
is  covered  with  buildings,  or  by  piles  of  lumber,  heaps  of  manure, 
or  by  merchandise,  at  the  discretion  of  all  people." 

It  is  not  necessary  that  wo  should  at  this  time  decide  whether 
the  occupation  of  a  public  landing  by  permanent  obstructions, 
such  as  buildings,  lumber,  and  the  like,  would  be  a  user. of  the 
ground,  according  to  the  purpose  of  the  dedication;  but  it  ia 
fairly  inferable  from  the  language  of  the  learned  judge  that,  for 
the  purpose  of  a  right  of  transit  for  goods  and  persons,  dedica- 
tion may  be  predicated  of  a  public  landing.  If  we  include  ia 
the  right  of  way  the  necessary  and  incidental  right  of  temporary 
deposit  in  the  transfer  of  goods  from  water-craft  to  the  ordinary 
vehicles  used  in  land  carriage,  then  our  views  of  this  question 
are  sustained  by  the  opinion  of  Judge  Cowen,  and  we  think  that 
a  reasonable  exercise  of  the  right  of  way  involves  this  temporary 
occupation  of  the  ground.  The  case  just  cited  was  removed  to 
the  court  of  errors  where  the  judgment  of  the  supreme  court 
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was  affirmed,  although  Judge  Cowen's  Tiews  were  not  fully  in- 
dorsed. The  chancellor  (Walworth)  and  Senators  Edwards  and 
Livingston  delivered  opinions,  in  which  they  denied  the  applica- 
tion of  dedication  to  a  public  landing;  while  Senators  Fnrman 
and  Yerplanck  afiirmed  its  application,  in  opinions  replete  with 
sound  reasoning. 

In  the  case  of  McOonneU  v.  Tnistees  of  Lexington,  12  Wheat. 
582,  Chief  Justice  Marshall  holds  that  this  doctrine  of  dedica- 
tion, arising  from  matters  in  pais,  extends  to  the  case  of  a  spring 
reserved  for  public  use.  He  says:  *'  The  reasonableness  of  re- 
serving a  public  spring  for  public  use;  the  concurrent  opinion 
of  all  the  settlers  that  it  was  so  reserved;  the  universal  belief  of 
all  that  it  was  never  understood  that  the  spring  lot  was  drawn 
by  any  person;  the  early  appropriation  of  it  to  a  public  purpose, 
etc.,  are,  we  think,  decisive  against  the  appellant.'' 

The  same  court  afterwards,  in  the  case  of  City  of  Gincinnati 
V.  White's  Lessees,  6  Pet.  431,  applied  the  principle  of  dedica- 
tion to  a  public  common.  Mr.  Justice  Thompson,  who  gave 
the  opinion  of  the  court,  after  discussing  the  application  of  th« 
principle  to  highways,  proceeds  to  say:  ''If  this  is  the  doctrine 
of  the  law  applicable  to  highways,  it  must  apply  with  equal 
force,  and  in  all  its  parts,  to  all  dedications  of  lands  to  public 
uses."  ''The  right  of  the  public  to  the  use  of  the  common  in 
Cincinnati  must  rest  on  the  same  principles  as  the  right  to  the 
use  of  the  streets."  ''  All  .public  dedications  must  be  consid- 
ered with  reference  to  the  use  for  which  they  are  made;  and 
streets  in  a  town  or  city  may  require  a  more  enlarged  right  over 
the  use  of  the  land,  in  order  to  carry  into  effect  the  purposes 
intended,  than  may  be  necessaiy  in  an  appropriation  for  a  high- 
way in  the  country;  but  the  principle,  so  far  as  respects  the 
right  of  the  original  owner  to  disturb  the  use,  must  rest  on  the 
same  ground  in  both  cases,  and  applies  equally  to  the  dedici^ 
tion  of  the  common  as  to  the  streets. " 

At  the  same  term,  in  the  case  of  Barclay  v.  HovoeU's  Lessee,  6 
Pet.  498,  the  court  upheld  a  dedication  of  a  slip  of  land  be* 
tween  the  north  line  of  Water  street,  in  the  city  of  Pittsburgh, 
and  the  margin  of  the  Monongahela  river,  for  a  public  street 
or  right  of  way.  It  may  not  be  improper  to  remark  that  in 
each  of  the  two  cases  last  cited  the  locus  was  situated  on  the 
margin  of  a  river,  and  was  used  as  a  place  of  landing  for 
persons  and  property.  Afterwards,  in  the  case  of  Mayor  of 
New  Orleans  v.  Uniied  States,  19  Id.  622,  the  court,  among  other 
things,  say:  ''There  can  be  no  difference  in  principle  botweea 
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ground  dedicated  as  a  quay  to  pnUic  use  and  the  streets  and 
alleys  of  a  town." 

In  Massachusetts,  a  plea  of  a  public  prescriptive  right  to  a 
landing-place  on  the  Charles  river  was  held  good:  Gaalidge  y. 
Learned,  8  Pick.  503.  In  Yermonty  the  principle  has  been  ap- 
plied to  a  public  square:  Stale  t.  Wilkinson,  2  Vt  480  [21  Am. 
Dec.  560];  to  a  court-house  square:  AbboU  v.  MUla,  3  Id.  521  [23 
Am.  Dec.  222];  Stale  y.  Traak,  6  Id.  355  [27  Am.  Dec.  554];  and 
to  a  college  green:  State  y.  CaUin,  3  Id.  530  [23  Am.  Dec.  230]. 
So  also  in  New  York,  it  has  been  extended  to  a  public  square: 
Trustees  of  Watertawn  y.  Goioen,  4  Paige,  510  [27  Am.  Dec.  80]; 
and  to  a  burying-ground:  Hunter  y.  Trustees  of  Sandy  Bill,  6 
HiU,  507. 

In  niinois,  the  principle  of  dedication  has  been  applied  to 
the  case  of  a  public  landing  on  the  Mississippi  river  in  two 
«ases.  Godfrey  y.  City  of  Alton,  12  111.  29  [52  Am.  Dec.  476], 
was  the  case  of  a  public  highway  and  landing,  which  was  called 
*'  Front  street,"  and  extended  to  the  low- water  mark.  By  ac- 
cretion and  filling  up  with  stone,  etc.,  the  width  of  the  street 
was  inereasedy  and  the  original  proprietors  claimed  a  strip  of 
land  extending  from  Front  street  to  the  river,  and  which  had 
been  acquired  by  accretion  and  filling  up  as  above  stated;  but 
the  court  held  that  the  original  laying  out  of  the  street  extend- 
ing to  the  river,  for  a  public  highway  and  landing,  and  the  use 
of  it  for  the  purpose  by  the  public,  amounted  to  a  dedication. 
We  do  not  mean  to  say  that  the  court  was  correct  or  not  as  to 
the  evidence  being  sufficient  to  establish  a  dedication;  but  we 
think  they  were  correct  in  holding  that  it  might  be  applied  to 
a  landing-place.  See  also  City  of  Alton  v.  lUinois  Trans.  Co.,  12 
Id.  38  [52  Am.  Dec.  479]. 

A  careful  examination  of  the  subject  has  satisfied  us  that  an 
easement  in  favor  of  the  public,  such  as  a  public  landing,  or 
other  place  for  public  use  and  enjoyment,  may  be  dedicated. 

We  are  not  called  upon  at  present  to  determine,  nor  are  we 
disposed  to  discuss,  what  eridence  is  necessary  to  establish  a 
dedication  of  a  public  highway,  street,  public  landing,  or  other 
easement;  this  is  a  question  to  be  submitted  to  the  jury  upon 
the  circumstances  of  each  particular  case;  and  among  others,  a 
most  material  inquiry  with  the  jury  should  be,  whether  an  in- 
tention on  the  part  of  the  land-owner  to  dedicate  has  been 
shown:  Barraclough  v.  Johnson,  8  Ad.  &  El.  99;  Orand  Surrey 
Canal  Co.  v.  UaU,  1  Man.  &  Q.  392;  Jarvis  v.  Dean,  3  Bing. 
447;  Trustees  of  the  British  Museum  v.  Unnis^  6  Gar.  &  P.  460, 
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and  note  a;  Po9i  ▼.  PearaaU,  22  Wend.  425;  3  Kent's  Com.  450» 
451,  and  note. 

Although  length  of  time,  as  it  relates  to  user,  becomes  in 
some  cases  an  important  consideration,  yet  in  a  country  like 
ours,  where  roads  and  highways  are  being  constantly  enjoyed 
over  the  lands  of  persons  without  any  authority  of  law,  and  by 
the  tacit  permission  of  the  owners,  but  without  any  act  of  theirs 
showing  an  intention  to  appropriate  or  yield  their  property  to 
public  use,  we  think  it  would  be  mischievous  to  permit  user  of 
itself  to  be  evidence  of  dedication.  Other  facts  and  circum- 
stances ought  to  be  shown,  which  might  not  only  evidence  an 
intention  to  devote  the  use  of  the  property  to  the  public,  but 
an  actual  appropriation. 

We  have  seen  that  by  dedication  the  public  may  acquire  an 
easement  in  a  public  landing,  and  this  easement,  like  others  of 
a  similar  kind,  such  as  a  highway,  is  perfectly  consistent  with 
the  right  to  the  soil  remaining  in  the  dedicator  or  owner;  and 
we  think  it  a  necessary  consequence  that  if  the  use  and  en- 
joyment be  relinquished  or  abandoned,  as,  for  instance,  if  it  be 
impossible  to  use  the  property  for  the  purpose  and  in  pursu- 
ance of  the  dedication,  or  if  there  be  a  non-user  for  a  sufficient 
length  of  time  to  be  evidence  of  a  discontinuance  and  abandon- 
ment, the  property  will  revert  to  the  original  owner,  provided 
he  has  not  in  some  manner  parted  with  his  interest  in  the  soil. 
Perhaps  it  would  be  more  correct  to  say  that  the  title  to  the 
soil  is  released  from  the  easement,  wherever  that  title  rests 
at  the  time  of  the  abandonment:  See  Alden  v.  Mardock,  13 
Mass.  256-259;  Jackson  ex  dem,  YcUes  v.  Hathaway ^  15  Johns. 
447  [8  Am.  Dec.  263 J;  WhUbeck  v.  Cook,  Id.  483  [8  Am.  Dec. 
272];  Barclay  v.  Howell's  Lessees,  6  Pet.  513;  in  which  last  case 
Mr.  Justice  McLean  sustains  the  general  doctrine,  but  holds 
(p.  507)  that  where  the  land  has  been  misappropriated,  it  does 
not  caus6  a  reverter;  probably  this  would  not  be  considered  an 
abandonment:  Parley  v.  Chandler,  6  Mass.  456. 

The  only  remaining  question  which  we  propose  to  examine  in 
this  case  is,  whether,  assuming  that  the  land  in  controversy  was 
by  grant  or  by  dedication  set  apart  for  a  public  use,  and  used 
accordingh,  the  original  owner,  or  those  claiming  under  him, 
could  maintain  an  action  of  ejectment  against  a  permanent  in- 
cumbrancer who  occupie  and  uses  the  whole  or  a  portion  of  the 
land  dedicated  for  purposes  repugnant  to  and  inconsistent  with 
the  public  use. 

There  can  be  no  doubt  that  the  owner  may  maintain  trespaaa 
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for  an  injury  to  the  freehold,  carrying  away  the  grass,  cutting 
down  shade  or  fruit  trees,  or  any  other  injury  not  warranted  by 
the  public  use;  and  to  entitle  him  to  maintain  trespass,  he  must 
haTc  the  actual  or  constructiye  possession.  If  the  right  were 
merely  reyersionary,  his  remedy  would  be  case. 

It  is  true,  the  possession  of  the  owner  must  be  entirely  con- 
sistent with  the  occupancy  and  use  by  the  public;  but  it  is 
obvious  that  the  exclusive  occupancy  of  the  whole  or  any  dis- 
tinct portion  of  a  public  highway,  landing,  or  square,  by  the 
erection  of  a  building  thereon  for  private  use,  must  be  an  in- 
fraction alike  of  the  rights  of  the  owner  and  of  the  public. 
Where  the  rights  of  the  latter  are  invaded,  the  remedy  is  of  a 
public  character,  by  the  ordinary  process  of  indictment,  while 
the  rights  of  the  owner  must  be  asserted,  if  at  all,  by  the  usual 
private  remedies.  Upon  this '  subject,  our  attention  has  been 
called  to  the  opinion  given  by  Mr.  Justice  Thompson,  in  the 
case  of  City  of  Oincinnaii  v.  White's  Lessees,  6  Pet.  431.  It  is 
entirely  becoming  that  state  tribunals  should  yield  the  utmost 
respect  to  the  decisions  and  opinions  of  the  highest  federal 
court  known  to  the  constitution,  composed  as  it  is,  and  always 
has  been,  of  men  of  the  most  distinguished  acquirements.  On 
some  subjects  their  exposition  of  the  law  is  to  be  received  by  us 
as  conclusive,  and  upon  all  subjects  it  is  entitled  to  the  very 
highest  consideration,  although  in  some  instances  not  obliga- 
tory Of  this  latter  character  is  the  opinion  in  the  case  just 
cited,  in  which  the  learned  judge  advances  some  propositions  of 
law  that  we  are  compelled  to  dissent  from. 

In  discussing  the  right  of  the  owner  of  the  soil  in  a  common, 
dedicated  to  public  use,  to  maintain  ejectment  against  an  incum- 
brancer, he  says:  **  But  if  we  look  at  the  action  of  ejectment,  on 
principle,  and  inquire  what  is  its  object,  it  can  not  be  sustained 
on  any  rational  ground.  It  is  to  recover  possession  of  the  land 
in  question;  and  the  judgment,  if  carried  into  execution,  must 
be  followed  by  delivery  of  possession  to  the  lessor  of  the  plaintiff. 
The  purpose  for  which  the  action  is  brought  is  not  to  try  the 
mere  abstract  right  to  the  soil,  but  to  obtain  actual  possession; 
the  very  thing  to  which  the  plaintiff  can  have  no  exclusive  or 
private  right.  This  would  be  utterly  inconsistent  with  the  ad- 
mitted public  right.  That  right  consists  in  the  uninterrupted 
enjoyment  of  the  possession.  The  two  rights  are  therefore  in- 
compatible with  each  other,  and  can  not  stand  together.  The 
lessor  of  the  plaintiff  seeks  specific  relief,  and  to  be  put  into  the 
actual  possession  of  the  land.     The  vexy  fruit  of  his  action. 
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therefore,  if  he  avail  himself  of  it,  will  subject  him  to  an  indict- 
ment  for  a  nuisance,  the  private  right  of  possession  being  in 
direct  hostility  with  the  easement  or  use  to  which  the  public  are 
entitled;  and  as  to  the  plaintifTs  taking  possession  subject  to 
the  easement,  it  is  utterly  impracticable." 

It  is  certainly  true  that  the  object  of  the  action  of  ejectment 
is  to  recover  the  possession  from  one  who  has  taken  it  to  himself 
to  the  exclusion  of  the  plaintiff,  in  common  with  the  public,  and 
who  has  thereby  become  a  tort-feasor  as  against  the  plaintiff; 
but  the  possession  which  is  sought  to  be  recovered  is,  in  our 
judgment,  entirely  compatible  with  the  public  enjoyment, 
and  is  neither  more  nor  less  than  the  same  possession  which 
the  plaintiff  had  in  law  before  the  entiy  or  ouster  by  the  de- 
fendant. 

We  are  at  a  loss  to  discover  the  impracticabiiifj  of  placing 
the  plaintiff  in  ttatvL  qtio,  by  means  of  a  recovery  and  writ  of 
habere  faciaa  possessionem,  any  more  than  in  the  case  of  a  recov- 
ery of  an  undivided  interest;  and  surely  in  the  case  of  a  recovery 
by  a  tenant  in  common,  or  joint  tenant  who  has  been  excluded 
or  his  right  as  such  denied,  the  possession  redelivered  to  him  is 
equally  as  restricted  by  the  possession  of  his  co-tenant  as  is  the 
possession  to  be  delivered  to  the  owner  of  lands  dedicated  to  a 
public  use  by  the  easement  or  right  of  use  by  the  public. 

The  public  right  to  uninterrupted  enjoyment  can  exist  in 
perfect  harmony  with  the  possession  sought  to  be  obtained  by 
the  plaintiff,  and  we  ought  not  to  presume  that  the  plaintiff 
would  prosecute  his  action  with  the  object  of  substituting  him* 
self  as  a  wrong-doer  in  continuing  a  public  nuisance.  If  there 
be  no  doubt  as  to  the  law,  arguments  ab  inconveniaUi  are  not 
esteemed  forcible  ones.  The  possibility  that  by  permitting  the 
plaintiff  to  recover  he  will  be  enabled  to  violate  the  law,  if  he 
chooses  to  do  so,  furnishes  no  reason  why  he  should  be  denied  a 
legal  right,  and  we  ought  rather  to  presume  that  he  would  up- 
hold the  law  by  abating  a  public  nuisance  than  violate  the  law 
by  continuing  such  nuisance.  At  all  events,  we  are  not  at 
liberty  to  presume  a  guilty  intention  in  such  a  case* 

In  the  very  able  opinion  of  Judge  Swift,  in  Peck  v.  Smith,  1 
Conn.  136  [6  Am.  Dec.  216],  we  find  this  objection  to  a  recov- 
ery in  ejectment  thus  disposed  of:  "  How  can  the  defendant  say 
it  is  not  the  object  of  the  plaintiff  to  recover  possession  to  abate 
the  nuisance?  It  might  lead  to  a  great  disturbance  to  pull 
down  a  house  over  the  heads  of  the  family  of  a  man  who  had 
erected  it  in  the  highway.    The  adjoining  proprietor,  instead  ol 
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resortixig  to  this  Tiolent  measure^  may  wish  to  recover  posses- 
sion for  the  purpose  of  abating  the  nuisance  in  a  peaceable 
manner,  and  it  can  never  lie  in  the  mouth  of  the  wrong-doer  to 
say  such  is  not  his  object." 

We  are  well  convinced  that  an  action  of  ejectment  may  be 
maintained  by  the  owner  of  the  soil  of  a  highway  or  public 
landing  against  an  individual  who  has  entered  upon  and  become 
a  permanent  incumbrancer  of  the  land,  or  any  distinct  portion 
of  it,  by  the  erection  of  a  building  or  otherwise,  to  the  exclusion 
of  the  public  and  the  owner.  Such,  in  our  judgment,  is  the 
result  of  the  authorities;  and  with  the  utmost  respect  for  the 
opinions  of  Mr.  Justice  Thompson,  we  must  believe  that  on  this 
subject  his  views  are  in  conflict  with  the  weight  of  authority  to 
be  found  in  other  courts  who  have  had  the  precise  question 
before  them  for  decision. 

In  OoodWle  ex  dem.  Chester  v.  Mker  and  Elmea,  1  Burr.  133, 
where  one  of  the  questions  argued  and  decided  by  the  court  was, 
**  whether  an  ejectment  will  lie  by  the  owner  of  the  soil  for  land 
which  is  subject  to  passage  over  it  as  the  king's  highway/'  Lord 
Mansfield,  with  Mr.  Justice  Dennison  and  Mr.  Justice  Foster, 
held  that  the  action  could  be  maintained,  because  the  ownership 
of  the  soil  was  not  in  the  king,  and  a  recovery  of  it  by  the  owner, 
and  delivery  to  him  of  the  possession  by  the  sheriff,  might  well 
be  consistent  with  and  subject  to  the  right  of  passage  or  ease- 
ment. This  has  long  been  considered  the  leading  case  on  the 
subject,  and  in  almost  every  case  since  it  is  referred  to  and 
commented  upon. 

In  the  American  courts  we  find  this  question  repeatedly 
decided  in  favor  of  the  maintenance  of  the  action.  We  will  only 
refer  to  the  several  cases  cited  to  this  point  by  the  counsel  for 
the  plaintiff  in  error,  and  to  Tillinghast's  Adams  on  Ejectment, 
18,  and  the  cases  cited  in  the  notes  to  be  found  there;  this  is  all 
that  we  consider  necessary  to  do  at  present,  without  referring 
to  them  in  detail.  That  there  are  some  cases  to  be  met  with  in 
which  a  contrary  doctrine  is  upheld  can  not  be  denied,  but  the 
weight  of  authority  is  unquestionably  the  other  way;  and  we 
think  that  no  substantial  reason  can  be  urged  against  permitting 
the  owner  of  the  soil,  which  is  only  subject  to  an  easement,  ai.d 
who  has  not  only  the  freehold,  but  the  right  to  the  possession 
as  against  a  wrong-doer,  to  recover  in  an  action  of  ejectment, 
subject  to  the  easement  secured  to  the  public.  The  fruits  of  his 
action  do  not  conflict  with  or  impede  the  rights  of  the  public; 
on  the  contrary,  he  is  but  restored  to  the  same  condition,  to  the 
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same  possession  which  he  enjoyed  before  the  wrongful  act  of  the 
defendant. 

We  think  the  provisions  of  chapter  57  of  the  revised  statutes, 
concerning  uses  and  trusts,  have  no  application  to  the  present 
cane. 

Upon  the  whole,  we  believe  the  circuit  court  erred  in  giving 
ibe  instruction  asked  for  by  the  defendant  on  the  subject  of  the 
making  and  recording  of  the  town  plats,  and  in  refusing  the 
fourth,  fifth,  sixth,  and  ninth  instructions  asked  by  the  plaintiff 
The  judgment  must  therefore  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


In  Ejectment,  Plaintiff  uttst  Rbcoves  on  Stbbnoth  of  his  O'w'i 
Title:  Den  v.  Diggs,  44  Am.  Dec.  73;  Doe  y.  Ingeraoll,  49  Id.  57;  Wolfe  v. 
Doe,  61  Id.  147;  and  the  defendant  may  show  title  ont  of  the  plainiifTs, 
though  he  does  not  connect  himself  with  it,  if  be  did  not  enter  under  them: 
Bloom  V.  Burdick,  37  Id.  299. 

Dedication  hat  be  Made  bt  Statutobt  Method  of  Acknowledging 
AND  Beoobdino  Town  Plat:  See  Brmm  ▼.  Manning,  27  Am.  Dec.  255; 
Town  of  Lebanon  v.  Commissioners  of  Warren  Co.,  34  Id.  422;  but  to  divest 
the  proprietors  of  town  sites  of  their  title  in  this  manner,  the  formalities  pre- 
scribed by  the  statute  are  essential:  Ndson  v.  Ctty  <^  Madison,  3  Biss.  24S; 
Emmons  ▼.  COy  qf  Milvxxukee,  32  Wi).  443,  both  citing  the  principal  case  to 
this  point.  In  Dinwiddie  v.  Nortkwestem  Union  Ry,  42  Id.  260,  it  was 
said  that,  notwithstanding  some  things  which  might  perhaps  be  implied  from 
the  principal  case,  it  would  be  wild  heresy  in  law  to  enlazge  the  operation  of 
a  plat  by  the  x>arol  construction  of  those  who  made  it^  or  of  the  pnUio  who 
may  have  clained  under  it:  when  the  plat  was  recorded,  it  famished  the  ez- 
elusive  rule  for  its  own  construction  for  all  time^  unless  reformed  by  Judioia] 
decree. 

Dedication  mat  be  Made  bt  Parol:  8UmU  ▼.  T^ratk,  27  Am.  Deo.  fi54» 
and  note;  Vick  v.  Mayor  etc.  qf  Viduburg,  31  Id.  167;  BeeU^  ▼.  Hwrtt,  41  Id. 
650;  Godfrey  v.  CUy  qf  Alton,  52  Id.  476:  Stacey  v.  MtUer,  55  Id.  112;  Warren 
T.  President  etc.  qf  Town  of  Jacksonville,  58  Id.  610, 614. 

Dedication  whether  Applies  to  Thblio  Landino:  Bee  Ootifrey  y.  C^ 
qf  Alton,  52  Am.  Dec.  476, 

User  whether  Evidence  of  Dfdioatiqn  in  Unseitled  Dotriois:  See 
Staeey  y.  MiUer,  55  Am.  Deo.  1 12;  Warren  y.  Presulent  etc.  qf  Town  qf  Jadb- 
sonvUle,  58  Id.  610,  616,  and  note.  In  Lemon  y.  Hoyden,  13  Wis.  165,  it  was 
said  that  cases  might  arise  where  the  suggestions  of  the  principal  case,  to  the 
effect  that  in  an  unsettled  country  user  of  roads  and  highways  did  not  furnish 
as  satisfactory  eyidence  of  dedication  as  under  other  oironmstances,  might 
apply  with  considerable  force;  but  the  court  held  that  this  oould  hardly  be 
true  where  the  highway  was  one  of  the  principal  streets  leading  from  a  largo 
and  populous  town  or  city,  the  original  owner  was  cogniaant  of  its  existence, 
and  the  highway  was  used  continuously  and  uninterruptedly  for  more  than 
twenty  years.  See  also  the  obseryations  on  the  principal  case  of  Dixon,  G.  J., 
dissenting,  in  Hansen  y.  Taylor,  23  Id.  562,  563. 

Public  whether  Acquires  Easeicent  or  Fee  bt  Dedication i  8ec 
Pomeroy  y.  Mills,  23  Am.  Dca  207,  and  cases  in  the  note  thereto;  DummerT. 
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Den,  40  Id.  213.  The  principal  case  is  cited  in  Oit^  ofMikoocuhm  v.  MUtoam- 
iee  etc.  B.  M.,  7  Wis.  99,  to  the  point  that  land  may  be  dedicated  to  pnblio 
nse,  and  the  public  may  by  dedication  acquire  a  right  to  the  use  but  not  to  the 
fee;  and  in  Swidhaiuen  v.  Bond^  38  Id.  37,  as  recognizing  the  general  princi- 
ple stated  in  Van  CLinda  t.  Lothropf  21  Pick.  292;  S.  C,  32  Am.  Dec.  261, 
^is. :  that  the  owner  of  a  city  lot,  having  an  estate  in  fee  to  the  center  of  the 
•treet,  "has  a  right  to  the  enjoyment  of  any  use  of  his  estate  consistent  with 
the  servitude  to  which  it  is  subjected." 

Bight  ov  Orioikal  Pbopbhetob  or  Lavim  Dedicated  to  MAiKTAiir 
Ejectment:  See  Pomeroy  v.  Mills,  23  Am.  Dec.  207,  and  cases  in  note.  A 
substitute  for  the  action  of  ejectment  lies  under  the  code  system  of  pleading, 
in  behalf  of  such  proprietor,  against  one  who  has  appropriated  the  land  or 
occupied  it  permanently  in  any  way  not  incidental  to  the  public  right:  Cox  v. 
Lotaamlle  etc,  R.  H,,  48  Ind.  193,  citing  the  principal  case. 

The  principal  case  has  been  purther  cited  in  BtuhtuU  v.  ScoU,  21  Wis. 
456,  to  the  point  that  dedication  is  an  appropriation  of  land  by  its  owner  for 
any  general  and  public  use,  the  owner  reserving  to  himself  no  other  rights  in 
the  soil  than  such  as  are  perfectly  compatible  with  the  full  exercise  and 
enjoyment  of  the  public  use  to  which  the  property  has  been  devoted;  in  EiH- 
land  V.  Fogo,  58  Id.  274,  to  the  point  that  dedication  is  a  question  of  fact 
which  should  be  submitted  to  and  passed  upon  by  the  jury;  in  Connehan  v. 
Ford,  9  Id.  243;  Weialfrod  v.  Chicago  eU.  Ry,  21  Id.  608,  to  the  point  that 
highways  or  streets  may  be  created  by  grant  or  dedication;  and  in  Willianu 
V.  Smith,  22  Id.  599,  it  is  referred  to  on  the  point  that  dedication  is  binding 
upon  the  proprietors,  who  cannot  withdraw  the  property  from  public  use, 
nor  exercise  any  control  over  it  inconsistent  with  the  purposes  to  whieh  it 
originally  devoted. 


Walkeb  v.  Shepabdson. 

(9  Wmoamna,  9BL} 

BqiviTr  WILL  Ihtbbtebb  bt  Injunction  to  Pbbvent  TEtBSAnNiD  Iv« 
jUBT,  where  acts  which  create  a  public  nuisance  are  about  to  be  com- 
mitted, causing  also  an  inevitable  private  and  special  injury  to  the  com- 
plainant. * 

Bill  Indicates  how  Special  Injubt  will  be  Acoohplibhbd  prox  Erbo- 
tion  op  PaBUO  KunANCB,  as  well  as  shows  that  special  damage  will  be 
sustained  by  the  complainant,  where  it  charges  that  the  defendant  was 
placing  obstmotioiis  in  the  bed  of  a  navigable  river  in  front  of  the  com- 
plainant's lots  and  dock,  thereby  blocking  up  and  obstructing  the  chan- 
nel of  the  stream. 

Bill  for  an  injanoiion,  remoyal  of  obstmctionB,  and  geneml 
relief.    The  opinion  states  the  case. 

P.  Tales,  for  the  appellant. 

Lynde  and  Starke,  for  the  appellee. 

By  Ooort,  WmTon,  0.  J.  The  bill  of  complaint  sets  forth 
that  the  complainant  is  the  owner  of  certain  lots  in  the  city  of 
IGlwankee,  lying  adjacent  to  Milwaukee  river;  that  the  river  is 
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nayigable  for  sail  and  steam  yessels  of  the  kind  asnally  employed 
in  the  trade  and  commerce  of  the  lake,  into  which  the  river 
flows;  that  the  complainant  constructed  a  dock  or  wharf  along 
the  line  between  the  lots  and  river,  and  caused  the  bed  or  chan- 
nel of  the  river  in  front  of  and  adjacent  to  said  lots  to  be  dredged 
and  cleaned  out,  and  made  of  sufficient  depth  to  render  said 
dock  freely  accessible  to  all  vessels  employed  in  the  navigation 
of  the  river;  that  the  mayor  and  common  council  of  the  city  of 
Milwaukee  passed  an  ordinance  establishing  a  dock  line  on  the 
west  side  of  Milwaukee  river;  that  said  dock  line  extends  from 
the  north  extremity  of  the  complainant's  dock,  on  a  direct  line 
with  said  dock,  to  a  point  at  or  near  the  junction  of  the  waters 
of  the  Milwaukee  river  with  the  waters  of  the  Menomonee  river, 
a  distance  of  about  two  hundred  feet,  and  that  the  line  nowhere 
touches  the  banks  of  said  Milwaukee  river  above  low-water 
mark.  The  bill  charges  that  the  defendant  has  been  employed 
in  wrongfully  and  unlawfully  blocking  up  and  obstructing  the 
channel  of  said  Milwaukee  river  in  front  of  the  complainant's 
lots,  "  by  driving  timbers  or  piles  into  the  bed  of  said  river,  and 
by  filling  up  and  stopping  said  river  with  logs,  timber,  spara, 
earth,  gravel,  and  other  materials,  thereby  hindering  and  ob- 
structing the  flow  of  the  waters  of  said  river  in  their  natural  and 
wonted  course,  whereby  the  channel  of  said  river  is  greatly 
straitened  and  obstructed,  and  its  capacity  for  the  passage  of 
vessels  engaged  in  the  navigation  thereof  is  diminished  and  in- 
jured, and  a  large  portion  of  the  channel  aforesaid  is  rendered 
wholly  impassable  and  useless  to  the  public". 

The  bill  further  charges  that  the  defendant  intends,  by  means 
aforesaid,  to  build  and  construct  a  wharf  or  dock  in  and  upon 
the  jchannel  and  waters  of  the  said  Milwaukee  river,  in  front  of 
the  lots  of  the  complainant,  and  for  that  purpose  has  driven  a 
large  number  of  piles  in0  the  bed  of  the  river,  extending  into 
the  channel  of  the  river  more  than  fifty  feet  beyond  the  said 
dock  line,  and  beyond  the  low-water  mark,  or  line  of  said  river, 
adjacent  to  the  lots  of  the  complainant;  and  by  means  of  the  piles 
so  driven,  has  inclosed  and  appropriated  to  his  own  exclusive 
use,  for  the  purpose  of  constructing  his  dock  or  wharf,  a  consider- 
able portion  of  the  bed  and  navigable  channel  of  the  river,  out- 
side and  beyond  the  said  dock  line,  and  beyond  low-water  mark; 
that  the  channel  of  the  river  is  thereby  confined  and  strait- 
ened, to  the  serious  hinderance  and  detriment  of  the  public  use 
and  enjoyment  thereof,  and  particularly  to  the  injury  of  ^^> 
dock  and  lots  of  the  complainant;  and  that  the  erections  made 
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ftnd  prox>08ed  and  intended  greatlj  interfere  with,  hinder,  and 
obstruct  the  use  and  enjoyment  of  the  said  dock  and  lots.  The 
bill  contains  other  allegations,  but  it  is  not  necessaiy  to  notice 
them,  as  they  do  not  materially  vary  the  case  as  above  stated. 

To  this  bill  there  was  a  general  demurrer  interposed  for  want 
of  equity.  The  demurrer  was  overruled,  and  from  the  order 
OTerruliug  it  an  appeal  was  taken. 

We  think  the  order  of  the  circuit  court  was  correct.  We 
must  consider  the  complainant  as  the  lawful  owner  of  the  lots 
and  dock,  and  that  the  latter  was  lawfully  built  in  the  place 
described  in  the  bill.  We  must  consider  Milwaukee  river  as  a 
stream  navigable  in  fact,  and  hence  a  public  highway  for  the 
passage  of  boats  and  vessels,  and  we  must  consider  that  the  de- 
fendant was,  at  the  time  when  the  bill  was  filed,  engaged  in 
driving  piles  into  the  bed  of  the  river  in  front  of  the  complain- 
ant's lots,  and  thereby  blocking  up  and  obstructing  the  channel 
of  the  stream,  as  these  facts  are  alleged  in  the  bill  and  admitted 
by  the  demurrer. 

The  acts  of  the  defendant,  as  stated  in  the  bill,  show  that  he 
was  creating  a  public  nuisance  by  placing  obstructions  in  a 
stream  navigable  in  fact,  for  which  he  might  be  indicted.  In 
cases  of  this  nature,  where  the  acts  which  create  the  public 
nuisance  cause  also  private  and  special  injury  to  the  plainuiil,  an 
action  at  law  will  He:  Lansing  v.  Smith,  8  Cow.  146;  S.  C,  4 
Wend.  9  [21  Am.  Dec.  89|,  and  the  cases  there  cited^  ftzid  whsre 
the  complainant  in  a  bill  in  equity  shows  that  f>otQ  &^e  ab^ut 
to  be  committed  which  will  inevitably  produce  the  same  r^^siii'. 
the  court  will  interfere  by  injunction  to  prevent  the  threatened 
injury,  if  it  is  of  such  a  nature  as  to  justify  the  issuing  of  the 
injunction:  Earl  of  Bipon  v.  Hobari,  3  Myl.  &  K  169;  Story's 
Eq.  Jur.,  sec.  924  a.  Objection  is  made  to  the  bill  that  it  does 
not  state  how  the  complainant's  property  will  be  injured.  But 
we  think  that  the  charge  made  in  the  bill,  that  the  defendant 
was  placing  obstructions  in  the  bed  of  the  river  in  front  of  the 
complainant's  lots  and  dock,  thereby  blocking  up  and  obstruct- 
ing the  channel  of  the  stream,  not  only  shows  that  special  dam- 
age, quite  distinct  from  that  which  the  public  will  sufier,  will 
be  sustained  by  the  complainant  if  the  defendant  is  permitted 
to  complete  the  erection  of  the  nuisance,  but  indicates  also  how 
the  injury  will  be  accomplished.  Upon  the  whole,  we  are  of 
opinion  that  the  bill  should  be  answered,  and  that  the  circuit 
court  decided  correctly  in  overruling  the  demurrer. 

Order  of  the  circuit  court  affirmed. 
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The  principal  case  as  it  tubaeqaently  came  before  the  court  npoa  the 
amended  bill  ii  reported  in  WaUser  v.  Shepardwn,  4  Wis.  486. 

Bficial  Inju&t  Kkbsbabt  vob  Privatb  PKBsoir  TO  Obtain  Injuko 
TiON  AOAiNR  PuBLio  KuiSANOB:  Bigelow  Y.  JIartford  Bridge  Co,,  36  Am. 
Deo.  502,  and  note;  Lanon  v.  Furlong,  50  Wis.  687,  citing  the  principal  case; 
and  a  like  injury  is  necessary  to  maintain  an  action  for  damages:  Stetmm  t. 
faaaou,  81  Am.  Dec.  123^  and  note;  Low  ▼.  KnowUon,  45  Id.  100.  And  if 
each  an  injury  is  sustained,  an  action  at  law  can  be  maintained  to  reoover 
damages,  ora  snitin  eqni^  to  preTent  the  erection  of  the  nnisance,  if  the  cir- 
cnstanoes  are  snch  as  to  warrant  the  interference  of  a  conrt  of  ohanoeiy: 
B<Mmu  y.  CUif  qf  Badne,  4  Wis.  466.  An  obstmction  which  prevents  the 
lawful  use  of  a  public  street  or  highway,  besides  being  a  public  nuisance,  is 
a  special  injury  to  the  adjoining  lot-owners;  and  when  such  an  obstruction  is 
threatened,  it  may  be  prevented  by  a  conrt  of  equity:  PeUibone  ▼.  HamUion, 
40  Id.  416;  and  where  a  company,  incorporated  for  the  improvement  of  a 
navigable  stream,  had  sustained  a  loss  of  six  hundred  dollars  in  the  collection 
of  tolls  by  the  erection  of  a  dam,  this  is  such  a  private  and  special  injury  as 
entitles  it  to  an  injunction  to  restrain  and  prevent  the  further  commission  of 
the  nuisance,  and  to  cause  its  abatement:  Wiaeonsm  Bwer  Improvement  Co,  v. 
Lyons,  30  Id.  67.    The  principal  case  is  cited  in  the  last  three  cases. 

Injunction  whxn  Lus  to  Prbvknt  Thbbateneo  Injubt,  in  Genxbal: 
Bee  People  v.  Cuy  of  St,  Lottie,  48  Am.  Dec.  339;  Lffon  ▼.  Hunt,  46  Id.  216; 
WkUfUld  V.  Rogfre,  59  Id.  244,  and  notes  to  these  cases.  In  OUbari  v.  S&w- 
trmcjn,  23  Mich.  453,  the  principal  case  is  cited  to  the  point  that  if  an  in- 
termptioi4  in  the  enjoyment  of  one's  property  is  permanent  in  its  nature, 
fto  that  by  persistence  in  it  the  wrong-doer  might  in  time  acquire  rights 
r^iinst  the  owner,  it  is  admissible  for  a  court  of  chancery  to  interfere  by 
injunction,  provided  the  injury  is  conceded  or  clearly  established. 

I'HE  pbincipal  C43B  u  FUBTHXB  oiTXD  in  DeHapkime  V.  Chicago  etc.  BTp^ 
42  W^is.  225,  as  rea^mint;  the  doctrine  that  the  proprietor  of  lands  on  navi- 
i(able  streams  takes  tu^^  ad  JUum  aquce,  as  the  bonndaiy  of  his  estate,  sab- 
Ject  to  the  public  easement  or  right  of  navigation.  8ea  also  DUbkk  w.NarA^ 
weetem  etc,  B%  Id.  265. 


WiLIilAMS  V.  FlEIiD. 


[S  WtoooMO,  tXLX 

Dbcbbb  is  Intebloodtobt,  and  not  Final,  whxbb  It  RiaaiBvai  Qmei- 
tion  of  Costs  fob  Fubtbeb  Adjudioatxoin,  although  it  disposes  of  th* 
matters  in  controversy  between  the  parties. 

Bill  for  specific  performance  to  compel  the  conveyance  by 
the  defendant  to  the  complainant  of  certain  mineral  lots,  and 
for  an  account  of  the  rents  and  profits.  A  decree  was  rendered 
in  favor  of  the  complainants,  directing  a  conveyance  to  be  made 
within  a  certain  time,  and  in  default  thereof,  then  the  right  and 
title  was  to  pass  by  virtue  of  the  decree.  The  defendant  was 
further  ordered  to  account  for  the  rents  and  profits,  and  a  refer- 
ence to  a  commissioner  was  directed  for  that  puxpoee.    The 
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eommissioner  was  also  ordered  to  asoertain  Che  trae  boundaries 
of  the  lots,  and  to  make  a  report  to  the  court  with  all  convenient 
speedy  reserving  ''  the  consideration  of  all  further  orders,  mat- 
ters, and  directions,  and  of  the  costs  and  charges  in  this  suit 
incurred,  paid,  laid  out,  and  expended,"  until  the  coming  in  of 
the  report.  An  appeal  having  been  taken  from  the  decree  more 
than  fifteen  days,  but  less  than  two  months  after  its  date,  a 
motion  was  made  to  dismiss,  on  the  ground  that  the  decree  was 
interlocutory,  and  not  final. 

James  H,  KnowUon,  for  the  motion. 
A.  L.  CMina,  contra. 

By  Court,  Wheeon,  0.  J.  The  decree  in  this  case  disposes  of 
the  matters  in  controversy  between  the  parties,  and  should  be 
regarded  as  a  final  decree,  were  it  not  that  the  question  of  costs, 
is  reserved  by  the  court  for  further  adjudication.  When  this  is 
done,  the  court  of  chancery  of  the  state  of  New  York  has  held 
that  the  decree  is  interlocutory,  although  it  is  in  all  other  re- 
spects final  in  its  nature:  Dickenson  v.  Codvnse,  11  Paige,  191; 
WiUiammm  v.  Field,  2  Barb.  Ch.  281.  We  are  disposed  to  follow 
these  decisions,  as  they  were  made  under  a  statute  regulating 
appeals  in  chancery  similar  to  ours.  It  follows  that  as  this 
appeal  was  not  taken  within  the  time  fixed  by  the  statute  for 
appealing  from  an  interlocutory  decree,  it  must  be  dismissed. 

Appeal  dismissed. 

FtNAi,  AHD  I»nKU)COTOBT  J0DOMKNT8  AMB  DBOBxn.— Li  oertun  casM, 
''final"  jndgmenti  and  deoreeaof  the  higher  atate  ooarta  may,  under  the 
bwa  of  the  United  Statea,  be  re-examined  in  the  United  Statea  aapreme 
ocNDirt.  Appeals  to  higher  federal  and  atate  tribonala  are  also  provided  for  by 
atatatea  of  the  United  Statea  and  of  the  several  states  from  "final"  judg- 
menta  and  deereea  of  inferior  courts.  It  is  onr  purpose  to  aacertain,  if  pos- 
aible,  what  judgments  and  decrees  are  final  within  the  meaning  of  these 
atatatea,  and  are  therefore  embraced  within  their  terms,  and  what  are  inter* 
loeutory. 

TharamovB  ahd  DismfomrB  Fiatubbs.— Under  the  aboye  limitation, 
a  final  Judgment  or  decree  may  be  said  to  be  one  which  disposes  of  the  cause, 
or  of  a  distinct  and  definite  branch  thereof,  reserving  no  further  question! 
or  directions  for  future  determination:  See  DowUng  v.  Pclaekf  18  Cal.  625; 
Zesse  ▼.  Sherwood,  21  Id.  161;  Haife$  v.  Caldwell,  5  Qilm.  33;  Myers  v. 
Mcum^,  63  111.  211;  Chicago  Lffe  Jm.  Co.  t.  Auditor,  100  Id.  478;  MayavillU 
tic.  R.  R.  y.PwmeU,  15  B.  Mon.  47;  Ware  v.  Riehardaon,  3  Md.  505;  S.  C, 
66  Am.  Dec.  762,  777;  Stebbsna  v.  yUe$,  13  Smed.  &  M.  307;  Smith  v.  Sahler, 
I  Neb.  310;  Perkbu  v.  Sierra  Nevada  S.  M.  Co.,  10  Nev.  405;  State  v.  Logan, 
1  Id.  609;  Morrie  ▼.  Morange,  33  N.  Y.  172;  Teaff^.  HewUt,  1  Ohio  St.  511; 
8.  C,  59  Am.  Deo.  634;  Ihtnlap  t.  ffmter,  1  Sneed,  101;  TTumeon  y.  Dean, 
7  WalL  342;  StavaU  y.  Banie,  10  Id.  583;  French  v.  Shoemaier,  12  Id.  86; 
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Linn  v.  Arambtmld,  05  Tex.  611.  A  number  of  these  cases  giTs  eUbonte 
definitions,  wbich  are  too  narrow;  thus,  in  TeaffY.  ffewitt,  ^wpra^  it  is  said 
that  "a  final  deoree  is  one  whidi  determines  and  disposes  of  the  whole 
merits  of  the  cause  before  the  court,  or  a  branch  of  the  cause  which  is  sepa- 
rate and  distinct  from  the  other  parts  of  the  case,  reserring  no  further  ques- 
tions or  directions  for  future  detennination;  so  that  it  will  not  be  necessary  to 
bring  the  cause,  or  that  separate  branch  of  the  cause,  again  before  the  court 
for  further  dedsion."  But  it  is  not  necessary  that  the  **  merits  "  of  the  cause 
be  disposed  of.  "By  a  final  judgment  is  to  be  underatood,  not  a  final  de- 
termination of  the  rights  of  the  parties,  but  merely  of  the  particular  suit:" 
BeU  Y.  Davis,  1  Gal.  134;  Freeman  on  Judgments,  sec.  16.  Chief  Justice  Mar- 
shall, in  Weston  v.  Cfiiif  Council^  2  Pet.  449,  in  speaking  of  the  twenty -fifth  sec- 
tion of  the  judiciary  act  of  the  United  States,  says:  **  If  it  were  applicable  to 
those  judgments  and  decrees  only  in  which  the  right  was  finally  decided, 
and  could  never  again  be  litigated  between  the  parties,  the  provisions  of  the 
section  would  be  confined  within  much  narrower  limits  than  the  words  im- 
port, or  than  congress  could  have  intended.  Judgments  in  actions  of  eject- 
ment, and  decrees  in  chancery  dismissing  a  bill  without  prejudice,  however 
deeply  they  might  affect  rights  protected  by  the  constitution,  laws,  or 
treaties  of  the  United  States,  would  not  be  subject  to  the  revision  of  the  court. 
A  prohibition  might  issue  restraining  a  collector  from  collecting  duties,  and 
this  court  would  not  revise  and  correct  the  judgment.  The  word  'final' 
must  be  understood,  in  the  section  under  consideration,  as  applying  to  all 
judgments  and  decrees  which  determine  the  particular  cause." 

An  interlocutory  judgment  or  decree,  on  the  other  hand,  may  be  said 
to  be  one  which  does  not  dispose  of  the  cause,  but  reserves  further  questions 
or  directions  for  future  determination:  Bee  Bond  v.  Marx,  53  Ala.  177; 
State  Bank  v.  JRoddy,  15  Ark.  401;  Oray  v.  Palmer,  9  Gal.  616;  Hunter  v. 
Hunter,  100  111.  519;  Lewis  v.  OuUon's  AdmW,  3  B.  Hon.  453;  TuOey  v. 
Martm,  80  Ky.  463;  Ware  v.  Rkhardeon,  3  Md.  505;  S.  G.,  56  Am.  Dea 
762,  777;  Boteler  v.  StaU,  7  GiU.  &  J.  109;  Haztekwrst  v.  M&rris,  28  Md.  67; 
Cooies  Heirs  v.  Bay,  4  How.  (Miss.)  485;  Johnson  v.  EvertU,  9  Paige,  636; 
Chittenden  v.  Missionary  Society,  8  How.  Pr.  327;  Harris  v.  Clari,  4  Id.  78; 
Cruger  v.  Douglass,  2  N.  Y.  571;  S.  G.,  4  How.  Pr.  215;  TompHns  v.  HyaU, 
19  N.  Y.  534;  Smith  v.  Solder,  1  Neb.  310;  Lake  v.  King,  16  Nev.  215;  Oood- 
bread  v.  WeUs,  4  Dev.  &  B.  L.  271;  ^Teo^v.  Hewitt,  I  Ohio  Bt  511;  8.  G., 
59  Am.  Dec.  684;  PerHns  v.  Fburktg^,  6  How.  206;  Brown  v.  Swann,  9 
Pet.  1.  A  frequently  quoted  criterion  is  that  given  by  Baldwin,  J.,  in 
Cocke's  AdrnV  v.  OUpin,  1  Bob.  (Va.)  20:  "Where  the  further  action 
of  the  court  in  the  cause  is  necessary  to  give  completely  the  relief  con- 
templated by  the  court,  there  the  decree  upon  which  the  question  arises  is 
to  be  regarded,  not  as  final,  but  interlocutory."  Thus  a  judgment  that  a 
party  is  not  to  pay  a  sum  adjudged  against  him  "until  further  ordered  "  is 
not  final:  TirUey  v.  Martin,  80  Ky.  463;  and  where  the  plaintiff  obtained 
judgment,  but  the  defendants  obtained  a  rule  requiring  the  plaintiff  to  ahow 
cause  why  the  taxed  fees  of  certain  witnesses  should  not  be  excluded  from 
the  costs  to  be  recovered  by  the  plaintiff  and  this  rule  was  "continued  over 
to  the  next  term  of  the  court  for  hearing,**  the  judgment  is  not  final:  Oood- 
firead  v.  WeUs,  4  Dev.  &  B.  L.  271;  so  where  the  judgment  contained  a  pro- 
vision for  a  reference  of  certain  matters,  and  "  that  all  further  questions  and 
directions  be  reserved  until  the  coming  in  of  the  report  of  the  said  referee:" 
Harris  v.  Clark,  4  How.  Pr.  78.  So  where  one  of  several  defendants  pleads 
to  an  action,  and  the  plaintiff  replies,  and  on  motion  of  a  co-defendant  th« 
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writ  of  rammont  is  quashed  aod  jadgment  '*  that  he  go  henoe,**  there 
b  no  fiosl  Jadgment  in  fsTor  of  the  defendant  pleading:  State  Bank  ▼.  Boddy, 
15  Ark.  401;  and  where  there  was  a  Terdict,  and  an  entry  to  the  effect, 
'*  Wl^ereopon  the  coort  ordered  jadgment  to  be  entered  accordingly,"  bat  no 
jadgment  was  actnally  entered,  it  was  held  that  there  was  no  final  jadgment 
from  which  an  appeal  would  lie:  DaJU  T.  Copplef  63  Mo.  821;  bat  a  jadgment 
in  the  osnal  form  for  the  damages  laid  in  the  declaration  and  costs  of  sait» 
with  a  memorandum  annexed  that  it  is  ''  to  be  released  on  payment  of  saeh 
Bom  as  M.  shall  say  is  dae,  and  costs,"  is  final,  reqairing  no  farther  action  of 
the  ooart,  bat  merely  the  filing  of  M.*s  certificate  to  fix  the  amoont :  Turner 
T.  Phwdetif  5  Gill.  &  J.  52 ;  8.  C,  28  Am.  Deo.  596;  and  where  a  decree  is 
reaUy  final,  its  character  is  not  changed  by  a  reserTation  to  the  effect  that 
**  all  points  and  qnestions  not  herein  expreisly  decided  are  reserred  to  the 
final  decree:"  Jbnet  ▼.  Wilaon,  54  Ala.  50. 

It  is  ireqaently  necessary  to  order  a  referenoe  to  a  master  to  take  an  ao* 
ooont,  aeoertain  damages,  or  find  some  fact,  before  a  decree  adjusting  the 
rights  of  the  parties  can  be  made,  althoogfa  the  main  principles  of  the  case 
may  be  dispoeed  of.  A  decree  thns  passing  npon  the  qnestions  ordering  a 
reference  is  not  final:  Oarrard  t.  Webb,  4  Port.  73;  Oamer  ▼.  PrewiU,  32 
Ala.  13;  BrxmghUm  v.  Wiemberleff,  65  Id.  549;  Gaxnee  y.  PaUon^  8  Ark.  67; 
OaUe  ▼.  Salmon,  28  Gal.  320;  Putinan  r.  Lewie,  1  Fla.  455;  Oriffin  ▼.  Orman^ 
9  Id.  22;  Owens  ▼.  Love,  Id.  325;  Cook  ▼.  Knkherboeker,  11  Ind.  230;  Pryor  ▼• 
SnuiK,  4  Bash,  379;  Morrie  t.  Morris,  5  Mich.  171;  OasweUy.  Gonuiodt,  6  Id. 
391 ;  Enoe  ▼.  StOhertandy  9  Id.  148;  Cfoote  Heire  v.  Bay,  4  How.  (Miss.) 
485 ;  Kane  y.  WkUHek,  8  Wend.  319;  JohntM  t.  Bvertit,  9  Paige,  636;  ChU' 
ienden  ▼.  Mieshnary  SodHy,  8  How.  Pr.  327;  Cruger  v.  Douglass,  2  K.  T. 
511;  S.  C,  4  How.  Pr.  215 ;  Clarke  y.  Brooks,  1  Abb.  App.  Dec.  355;  Berry^ 
hai  V.  McKee,  3  Yerg.  157;  Porter  y.  Burton,  10  Heisk.  584;  Chaee  t.  Vasquea, 
11  Wheat.  429;  Perkhis  ▼.  Fourinquet,  6  How.  206;  Pulliam  v.  Chrieikm,  Id. 
209;  Barnard  ▼.  Gibson,  7  Id.  650;  Craighead  ▼.  WUson,  18  Id.  199;  Beeb$ 
▼.  Bmssdl,  19  Id.  283 ;  Humiston  y.  Stainiborp,  2  Wall.  106;  Templ^nan  ▼. 
Sieptoe,  I  Manf.  339;  Byan*s  AdnCr  v.  MeLeod,  82  Qratt.  367.  In  CaswelX  ▼. 
Comstod^  6  Mich.  391,  the  following  language  is  used:  "  No  decree,  we  think, 
is  final  that  directs  a  reference  to  a  master  or  other  officer,  to  do  what  ths 
court,  but  for  its  power  to  make  such  reference,  would  itself  have  to  do  be- 
fore it  could  decide  the  case."  A  judgment  to  be  final  must  not  merely 
decide  that  one  of  the  parties  ii  entitled  to  relief  of  a  final  character,  but 
must  giye  that  relief  by  its  own  force,  or  be  enforceable  for  that  purpose, 
without  further  action  by  the  court  or  by  process  for  contempt:  Bondurant  ▼• 
Affperwon,  4  Mete.  (Ky.)  30.  But  where  a  decree  ascertains  and  fixes  all  the 
rights  of  the  parties,  the  fact  that  farther  proceedings  before  a  master  are 
necessary  to  carry  it  into  effect  does  not  render  it  any  the  less  final,  if  all  the 
consequential  directions  depending  on  the  result  of  the  proceedings  are  given 
in  the  decree:  Freeman  on  Judgments,  nee  24;  WeaOurford  ▼.  James,  2  Ala. 
170;  Banktf  Mobile,  ▼.  Hall,  6  Id.  141;  MeKudey  y.  Irvine,  13  Id.  681;  Ansley 
y.  Bobinson^  16  Id.  793;  Bradford  y.  Bradley's  AdnCrs,  21  Id.  453;  Jones  y. 
WUson,  54  Id.  50;  Haslie  y.  Aiken,  67  Id.  313;  NeaU  y.  EUl,  16  CaL  145: 
ZkunouA  y.  Khck,  28  Mich.  163 ;  Guardian  Savings  Bank  y.  BeiUy,  8  Mo. 
i^p.  544;  Meek  y.  Matbis,  1  Heisk.  534;  MeFarland  y.  HalVs  Heirs,  17  Tex. 
676;  Ihrgay  y.  Conrad,  6  How.  201;  Harvey  y.  Branson,  1  Leigh.  108;  Bow 
Ung^  Bkiir  y.  BawUngs,  72  Va.  76.  This  has  been  held  to  be  the  rule  in  New 
York :  Taylor  y.  Bead,  4  Paige.  561;  Mills  v.  Hoag,  7  Id.  18;  Johnson  v. 
JBverea,  9  Id.  636;   Dickenson  y.  Codwise,  11  Id.  189;    Jaques  y.  Methodist 
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ChvTch,  17  Johns.  548,  559;  Travis  ▼.  Waters,  1  Johns.  Gh.  85;  8.  C.  on  ap- 
peal, 12  Johns.  500;  CoUhe  v.  Crane,  1  Barb.  Ch.  21;  Wright  r.  MiUer,  8  Id. 
332;  but  in  Sioartwout  ▼.  Curtis,  4  N.  Y.  415  a  modifioation  observed  in  snb- 
sequent  cases  soems  to  be  laid  down,  under  the  code  prtkctice,  and  a  oon^rma- 
tion  of  the  referee's  report  is  required.  In  Forgay  v.  Conrad,  6  How.  201, 
Chief  Justice  Taney  said :  "And  where  the  decree  decides  the  right  to  the 
property  in  contest,  and  directs  it  to  be  delirered  up  by  the  defendant  to  the 
complainant,  or  directs  it  to  be  sold,  or  directs  the  defendant  to  pay  a  certain 
sum  of  money  to  the  complainant,  and  the  complainant  is  entitled  to  have 
such  decree  carried  immediately  into  execution,  the  decree  must  be  regarded 
as  a  final  one  to  that  extent,  and  authorizes  an  appeal  to  this  court,  altiiough 
so  much  of  the  bill  is  retained  in  the  circuit  court  as  is  necessary  for  the 
purpose  of  adjusting  by  a  further  decree  the  accounts  between  the  parties 
pursuant  to  the  decree  passed : "  See  also  Thomson  ▼.  Dean,  7  Wall.  342. 
In  Merle  v.  Andrews,  4  Tex.  200,  a  decree  was  considered  final,  although  so 
much  of  the  bill  was  retained  for  the  purpose  of  adjusting  by  further  decree 
the  accounts  between  the  parties  pursuant  to  the  decree  passed;  and  in  Flem- 
ing V,  Boiling,  8  Gratt.  292,  it  was  held  that  a  decree  which  passes  upon  the 
whole  subject  in  issue,  so  as  to  be  final  in  its  nature,  was  not  converted  into 
an  interlocutory  decree  by  the  addition  thereto  of  an  order  suspending  the 
decree  as  to  the  amount  of  an  item  of  the  account  involved  in  the  cause  until 
the  decision  of  another  suit  brought  by  another  party  against  both  plaintiffs 
and  defendants  in  the  first  suit,  in  which  the  amount  of  that  item  was 
claimed  by  the  plaintiff.  Mr.  Freeman  thus  sums  up  the  rules:  ''A  decree 
can  never  be  final  until  the  party  in  whose  favor  it  is  can  obtain  some  benefit 
therefrom  without  again  setting  the  cause  down  for  further  hearing  before 
the  court  upon  the  equity  reserved  upon  the  coming  in  and  confirmation  of 
tho  report  of  the  master,  to  whom  a  reference  has  been  made,  to  ascertain 
certain  facts  which  are  absolutely  necessary  to  be  determined  before  the  case 
can  be  finally  disposed  of  by  the  court,  or  which  the  chancellor  thinks  proper 
to  have  ascertained  before  he  grants  any  relief.  But  if  the  questions  which 
can  arise  oh  the  exceptions  to  the  master's  report  are  such  as  are  merely  inei« 
dental  to  the  carrying  of  the  decree  into  effect,  it  is  final:"  Freeman  on  Judg« 
ments,  sec.  30. 

IXSTANCBS  OV    FlKAL  AND    InTEBLOCUTOBT  JuDOMKNTS  AND    DecBEES    01 

Civil  Cases.— 1.  Dismissals. — The  dLsnussal  of  an  action,  since  it  finally  de- 
termines that  action,  is  a  final  judgment:  Freeman  on  Judgments,  sec.  17; 
Dowling  v.  Polack,  18  Cal.  625;  Leese  v.  Sherwood,  21  Id.  151;  Zoller  v.  Me- 
Donald,  23  Id.  136;  Stoppenbach  v.  Zohrlant,  21  Wis.  885;  Bowie  y.  Kanmu 
City,  51  Mo.  454;  Gill  v.  Jones,  57  Miss.  367;  Seriven  v.  Hnrsh,  39  Mich.  98 ; 
but  a  judgment  overruling  a  motion  to  dismiss  a  suit  is  not  final :  Davis  v. 
You,  43  Ala.  691;  and  an  order  vacating  a  previous  order  of  dismissal  and 
reinstating  the  petition,  and  fixing  a  day  for  the  bearing  of  the  application 
thereon,  was  held  not  to  be  appealable  :  In  re  Stttddari,  30  Minn.  553.  Where 
there  is  no  express  order  to  the  effect  that  the  complainant's  bill  be  dismissed, 
but  the  court  was  *'of  opinion*'  that  this  be  done,  and  it  was  decreed  that 
"the  injunction  heretofore  issued  be  and  the  same  shall  remain  in  full  force 
until  the  further  determination  of  this  cause,"  there  is  no  final  decree:  Afoss 
V.  A^ibrooks,  15  Ark.  169.  In  Branch  v.  Branch,  5  Fla.  447,  while  it  was 
admitted  that  a  judgment  dismissing  a  suit  was  in  an  ordinary  case  a  final 
judgment,  it  was  held  that  an  action  of  replevin  was  an  extraordinary  remedy, 
and  a  dismissal  was  not  final.  An  order  dismissing  certain  parts  of  a  bill  is 
not  a  final  disposition  of  the  cause:  Mayor  of  Brunswick  v.  Lamb,  60  Ga.  342. 
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And  an  order  dismiasing  a  oroBS-bill  is  interlooatory:  FUtee  ▼.  RuneU^  13  lU. 
81;  Ayra  ▼.  Caarvtx^  17  How.  594;  as  is  a  jadgment  dismissing  a  petition  of 
intervention,  in  Texas:  StewoH  v.  8taU^  42  Tex.  242;  but  in  California  and 
Looisianay  where  the  right  of  petitioners  to  intervene  is  denied,  they  may 
prosecate  an  appeal  at  onoe:  Stkk  y.  DickinMn,  18  GaL  608;  Cobwm  v.  Smarts 
53  Id.  742;  State  v.  Parish  Jtulge,  27  La.  Ann.  184.  In  Arkansas  a  decree 
dismissing  a  cross-bill  is  final,  where  a  person  makes  himself  a  party  to  a  suit 
by  filing  such  bill:  l^khol  v.  Dunn,  25  Ark.  129.  The  'raling  of  this  case 
acoords  with  that  of  the  California  and  Louisiana  cases  last  cited,  and  would 
seem  to  be  correct. 

2.  VccaUng  or  Setting  AskU  Judgmgnia,  and  Oranting  New  TViab.— Judg* 
ments  or  orders  granting  new  trials  are  held,  in  many  cases,  for  obvious 
reasons,  not  to  be  final  judgments:  HoitaUm  v.  Starr,  12  Tez.  421:  Stewart  v. 
Janee,  9  Id.  469;  Houm  v.  Wright,  22  Ind.  383;  WhHe  v.  Harvey,  23  Id.  55; 
Melcher  v.  Frtudenlnurg,  18  Id.  180;  Byera  v.  Bulterfield,  33  Mo.  376;  Mc- 
Donaugh  v.  Nichobon,  46  Id.  35;  BroyUs  v.  Maddux,  43  AJa.  357;  Ez  parte 
Sims,  44  Id.  248;  Laweon  v,  JHoort,  Id.  274;  so  where  Judgments  by  default 
are  set  aside,  and  the  defendants  allowed  to  answer:  licCulloch  v.  Dodge,  8 
Kan.  476;  Brown  t.  Edgerton,  14  Nob.  453;  and  see  Kermeyer  v.  Komos  R*y, 
IS  Kan.  215;  but  it  appears  from  some  cases,  that  if  a  judgment  or  decree  be 
set  aside,  no  new  trial  graotod,  ua^l  nothing  further  done,  the  decision  is  final: 
Ex  parte  Morris,  44  Ala.  361;  Brucc^s  Ex'x  v.  StridclaiuVs  AdmW,  47  Id.  192; 
Tabor  Y.  Laranee,  53  Id.  543;  but  see  Walker  v.  Olivtr,  63  III.  199;  Spauld- 
ing  v.  TTiampeon,  12  Ind.  477;  Higgins  t.  Brown,  5  Col.  345;  Wylle  v.  Johns- 
ton,  29  Md.  298.  If  an  action  be  brought  in  one  court  to  vacate  and  annul  a 
judgment  of  an  inferior  court,  and  the  court  grants  the  prayer  of  the  com- 
plaint  and  awards  a  new  trial,  the  whole  scope  and  object  of  the  suit  being 
to  vacate  the  judgment  and  obtain  a  new  trial,  and  all  the  issues  being  made 
up  for  that  purpose,  the  judgment  is  necessarily  final:  Belt  v.  Davis,  1  Cal. 
135;  see  also  MeCall  v.  JBOchcoek,  7  Bush,  615.  In  Brown  v.  Keyser,  53  Ind. 
85,  it  is  held  that  a  judgment  in  a  proceeding  to  review  a  former  judgment^ 
either  granting  or  refusing  the  review,  puts  an  end  to  the  action  for  a  review, 
and  is  final.  An  order  overruling  a  motion  to  set  aside  an  order  granting  a 
new  trial  is  not  a  final  judgment:  Hatehett  v.  MUner,  44  Ala.  224;  but  orders 
refusing  to  set  aside  decrees  are  considered  final  and  appealable  in  Michigan: 
Michigan  Ins.  Co.  v.  Whittemore,  12  Mich.  311. 

3.  Reverting  Jttdgments  and  Remanding  Gattses. — Judgments  of  higher 
courts  reyersing  the  judgments  of  inferior  tribunals,  and  remanding  the  caws 
for  further  proceedings,  are  not  final:  Pepper  v.  Dunlap,  5  How.  51;  fTtim's 
Hek^  ▼.  Jackean,  12  Wheat.  135;  Baker  v.  WhUe,  92  U.  S.  176;  Phelps  v. 
Dotan,  75  HI.  90;  Wright  v.  Smiih,  76  Id.  216;  Buck  t.  HandUon  Co,,  99  Id. 
507;  SmUh  v.  Clayton,  25  Ark.  331;  Helm  v.  Short,  7  Bush,  623.  The  con- 
trary is  held  in  lAissoori:  Strouse  v.  Drennan,  41  Mo.  289;  TUford  v.  Ram' 
sey,  43  Id.  410. 

4.  DenttfrrSTf.— Judgments  or  decrees  simply  sustaining  or  overruling  de- 
murrers are  not  final:  Hayes  v.  CaidweU,  5  Gilm.  33;  Cage  v.  Eich,  56  HI. 
297;  Phdps  v.  Fickee,  63  Id.  201;  Cage  v.  Rohrbach,  56  Id.  262;  MUler  v.  B. 
dt  M.  R.  R.,  7  Neb.  227;  Palmer  r.  Crane,  8  Mo.  619;  Robinson  v.  County 
Court,  32  Id.  428;  National  Banking  A  Ins.  Co.  v.  Knaup,  55  Id.  154;  State 
V.  Justices,  58  Id.  583;  Moraga  v.  Emerie,  4  Cal.  308;  Slagle  v.  Bodmer,  58 
Ind.  465;  Kirchner  v.  Wood,  48  Mich.  199;  Ferris  v.  Aspinwall,  10  Abb.  Pr., 
N.  S.  137;  Paddock  v.  Springfield  F.  <k  M.  Ins.  Co.,  12  N.  Y.  591;  Adams 
▼.  Fox,  27  Id.  640:  EkoeU  ▼.  Johnson^  74  Id.  80:  althoush  in  New  York  ai>- 
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peals  an  allowad  from  the  special  to  a  general  term  of  the  sapfeme  conrl^ 
from  ordert  anatainiiig  or  oTerraling  demnrrera.  If  Jndgnieat  be  entered 
thereon,  however,  it  is  final:  Matter  ▼.  OampfM,  71  Ind.  612;  Mami^fik> 
turenf  etc  B<mk  v.  Kiersiedt  6  Daly,  160;  although  in  Logan  ▼.  Jemmtfftt 
4  Bawle,  356,  it  is  held  that  where  the  action  aonnds  in  damagea,  judgment 
for  the  plaintiff  on  demnirer  ia  interlocntoiy,  and  it  is  necessary  before  final 
judgment  that  damages  be  asseesed  by  the  jury.  Judgment  upon  demurrer 
to  a  plea  in  bar,  that  the  plea  is  sufficient,  is  iinai:  Dwrtee  t.  Maijfo,  I  Aik. 
12d.  In  Maryhknd  an  order  overruling  a  demurrer  to  the  entire  bill  is  held 
to  finally  settle  a  disputed  right  of  the  parties,  and  to  be  appealable:  Cftoj^ 
peil  V.  Funk,  67  Md.  465;  Hecht  v.  Oolquhoun,  Id.  663.  A  judgment  sustain- 
ing the  demurrer  of  some  of  the  defendants,  and  dismissing  the  cause  as  to 
them,  but  leaving  it  undisposed  of  as  to  the  rest  who  did  not  demur,  is  only 
interlocutory:  Owens  v.  MUcheU,  33  Tez.  225.  In  ffawkme  v.  Maeek,  62 
Mo.  552,  a  demurrer  to  a  petition  having  been  sustained,  the  plaintiff  filed 
an  amended  petition,  which  was  substantially  the  same  as  the  prior  one.  A 
motion  to  strike  out  the  amended  petition  was  sustained,  and  the  plaintiff 
declining  to  plead  further,  judgment  was  rendered  as  foUows:  '*  Final  judg* 
ment  is  now  here  by  the  court  rendered  for  the  said  defendants  upon  the 
demurrer  to  plaintiff's  petition  heretofore  sustained  in  this  court; "  held,  not 
to  be  a  final  judgment. 

6.  Changmg  Venue  and  Semoeai  qf  Camet, — ^An  order  granting  a  change 
of  venue  is  interlocutory:  Vanes  v.  ffogue,  35  Tez.  432;  Juam  v.  InffoUUbf,  0 
Oal.  439;  Nounnan  v.  AspinwaUf  1  Utah,  140.  And  an  order  removing  a  causa 
from  a  state  to  a  federal  court  is  not  a  final  judgment:  Jones  v.  Danmnport^  7 
Coldw.  145;  Jackson  v.  Alabama  Great  Southern  B.  R^  68  Miss.  648;  but  in 
BosenfdH  v.  Condiet,  44  Tez.  464^  an  order  overruling  a  motion  to  set  aside 
an  order  transferriog  a  case  to  a  court  of  the  United  States,  and  to  reinatata 
the  case  on  the  docket,  was  held  to  be  a  final  judgment,  and  appealable. 

6.  AUaeknunts,  Oamishments,  and  iKeeeiifiofis.— Judgments,  decrees,  ot 
orders  quashing  or  dissolving  attachments  are  interlocutory:  Jaoobi  v. 
Sehloss,  7  Coldw.  385;  Cutter  v.  Gt$nibertSf  8  Ark.  449;  Butdksr  v.  Teller,  18 
Kan.  668;  AhboU  v.  ZeSgler,  9  Ind.  611;  Woodn^  v.  Boss,  43  Ala.  382;  J3raf 
V.  Laird,  4A  Id.  295;  Weaken  v.  ^fiia^  8  Ky.  216;  as  are  thoae  that  o^w- 
mlo  motions  to  quash  or  dissolve  attachments:  Baldwin  v.  Wright^  3  QiUy 
241;  Talbot  v.  Pierce,  14  B.  Mon.  158;  Sanson  v.  Bowjfer,  4  Meto.  (Ey.) 
108;  Overby  v.  Oay,  17  B.  Mon.  144;  Harrison  v.  Thmrsbm,  11  Fbk  807;  but 
in  Georgia  a  judgment  dismissing  an  attachment  is  held  to  be  in  its  natora 
final,  notwithstanding  the  cause  may  be  still  pending  in  the  court  below  on 
the  declaration,  to  have  a  recovery  on  its  merits,  as  if  the  salt  had  been 
brought  by  ordinary  process:  Freeman  on  Judgments,  sec  21  b;  Brues  v. 
Conyers,  64  Qa.  678;  StOherUn  v.  Underwriters'  Agency,  63  Id.  442.  A  de- 
cree  on  an  attachment  bill,  fizing  the  amount  due  each  of  the  complainanti 
and  ordering  a  sale  of  the  land  attached,  is  final:  QiU  v.  Oresd,  3  Coldw. 
295.  On  the  other  hand,  a  judgment  giving  priority  to  one  creditor  over  an- 
other, as  to  attached  funds  of  a  debtor,  but  not  distributing  the  fund,  nor 
giving  any  other  relief  to  the  parties,  is  not  final:  Hanson  v.  Bowyer,  4  Mute 
(Ey.)  108.  An  order  discharging  a  garnishee  was  held  final  in  BM  v.  Prss- 
ton,  1  Iowa,  460;  and  under  the  Kansas  act  of  1867,  Laws,  78^  a  judgment  ol 
a  justice  of  the  peace  in  a  proceeding  in  gamiahm«it  is  such  a  final  judgment 
as  is  appealable  to  the  district  court:  Kcnyser  v.  Baner,  6  Kan.  202.  An 
order  adjudging  an  ezecution  void  for  irregularity,  and  directing  the  aheriff 
to  pay  the  defendant  in  ezecution  the  money  made  by  the  sals^  was  held  to 
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be  a  final  JQdgment  in  Slagel  v.  Murdoch,  65  Mo.  522;  and  a  judgment  or 
order  overruling  a  motion  to  quash  or  set  aside  an  execution  is  final:  8coU  t. 
AUen,  1  Tex.  608;  Wrighi  v.  Rogen^  26  Ind.  2ia  A  decree  for  a  sum  of 
money  which  provides  that  if  no  property  can  be  found  other  than  that  con- 
veyed by  the  defendant  by  a  deed  of  trust  or  mortgage,  then  he  shall  deliver 
up  such  latter  property  to  the  marshal  to  satisfy  the  decree,  is  held  not  to  be 
final:  HiWa  Iker  v.  Fox'a  Adm\  10  Leigh,  687. 

7.  ItijuTietions, — The  refusal  to  grant  an  injunction  pendente  liU  is  not  a 
final  decree:  Village  qf  J^eraon  v.  Boftemian  NaL  Cemetery  Ass,,  5  111.  App. 
230;  see  also  Harrison  v.  Huafi,  15  Mo.  175;  and  a  decree  dissolving  an  in- 
junction is  not  final,  if  the  case  is  not  disposed  of:  McCollum  v.  Eager,  2 
How.  61;  Verden  v.  Coleman,  18  Id.  86;  HiriaH  v.  Ballon,  9  Pet.  156;  Pente- 
<xM  v.  Magahee,  4  Scam.  326;  Comelhu  v.  Coona,  Breese,  14;  Chouteau  v.  Biee, 

I  Minn.  24;  Tanner  v.  Irwin,  1  Mo.  65;  Johnson  v.  Board  of  SdueaUon,  6Sr 
Id.  47;  SmUh  v.  Sahler,  1  Neb.  310;  School  Dialrkt  v.  Jiroum,  10  Id.  440;  Ra 
parte  Hawley,  24  Ark.  696;  Oreen  v.  Banks,  24  Tex.  622;  IntemaUonal  etc 
R.  R.  y.  Smith  Co.,  68  Id.  74;  but  where  no  other  relief  is  sought  by  the  biU, 
a  decree  dissolving  an  injunction  is  final:  Titua  v.  Mahee,  25  HI.  257;  Pr^mi 
▼.  Lomer,  79  Id.  331;  HedgeaY.  Meyera,  6  111.  App.  347;  Oberhoetler  v.  Lueb- 
hering,  4  Mo.  App.  481;  but  see  Johnaon  v.  Board  of  Education,  65  Mo.  47; 
and  a  judgment  is  final  which  dissolves  an  injunction  and  passes  definitely 
on  all  the  essential  points  at  issue  between  the  parties:  Scdoy  v.  Collms,  30 
La.  Ann.  63;  so  also  a  judgment  for  damages  on  the  dissolution  is  held  to  be 
final:  Offut^a  Eafr  v.  Bradford,  4  Bush,  413.  A  decree  or  order  refusing  to 
dissolve  a  preliminary  injunction  is  not  final:  Cfibbona  v.  Ogden,  6  Wheat. 
4i8;  Wing  r.  Warren,  2  Dougl.  288;  so  with  an  order  reinstating  an  injunction 
and  directing  a  new  trial  of  an  issue  at  law:  Price  v.  Strange,  2  Hen.  &  M.  616; 
nor  is  a  decree  final  which  makes  an  injunction  perpetual,  and  leaves  some 
matters  of  account  open  for  further  consideration:  Brown  v.  Swawn,  9  Pet. 
1.  A  decree  finding  that  the  defendant's  judgment  was  not  a  lien  on  the 
plaintiff's  realty,  and  perpetually  enjoining  the  sale  thereof  to  satisfy  the 
judgment^  is  final:  RickardaY.  Coon,  13  Neb.  419. 

8.  Reedvera. — Orders  appointing  receivers  are  in  some  states  held  to  be 
final  orders  affecting  substantial  rights,  and  therefore  appealable:  See  In  re 
Oraefft  30  Minn.  368;  and  if  the  order  disposes  of  the  case^  it  is  plainly  final: 
Lewia  v.  Campau,  14  Mich.  468;  Taylor  v.  Sweet,  40  Id.  736;  but  in  Eaton 
etc  R.  R,  ▼.  Vamum,  10  Ohio  St.  622,  it  was  held  that  an  order  appointing 
a  receiver  of  the  revenues,  etc.,  of  a  railroad,  and  to  bring  the  same  into 
courts  subject  to  its  order,  etc.,  and  without  any  application  of  the  funds  ex- 
cept to  certain  costs  accrued,  was  not  final.  So  where  a  receiver  was  ap- 
pointos^  by  a  judge  at  chambers,  and  an  order  overruling  a  motion  to  vacate 
the  appointment  and  discharge  the  receiver  was  afterwards  made  at  cham- 
bers, tiie  orders  9je  interlocutory:  Jlotienatein  v.  Conrad,  6  Kan.  249.  A  de- 
creud  order  ascertaining  and  declaring  the  compensation  of  a  receiver  and  his 
wlicitor,  and  directing  its  taxation  as  costs  against  the  complainant,  the 
equities  of  the  case  not  having  been  settled,  is  interlocutory;  State  v.  Ala* 
iKuna  etc.  R>  R.,  64  Ala.  139;  and  a  mere  order,  detached  from  the  proceed- 
ings in  the  action,  for  the  distribution  of  money  in  the  hands  of  a  receiver  ia 
held  to  be  likewise  interlocutory:  Adams  v.  Wooda,  21  Cal.  165. 

9.  Coata, — As  was  held  in  the  principal  case,  a  decree  which  reserves  the 
question  of  costs  for  future  adjudication,  although  it  in  other  respects  dis- 
poses of  the  subject-matter  of  the  suit,  is  interlocutory:  Ihddneofn  ▼.  Codwiae^ 

II  Paige,  189;  WtUiamson  v.  FieU,  2  Barb.  Ch.  281;  Chmmd/en  ▼.  IftMSJoiMfy 
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Society,  8  How.  Pr.  827,  but  in  MeFarland  v.  ffalPs  ffeha,  17  Tex.  676»  691» 
it  is  said  that  a  judgment  '*  is  not  the  less  final,  as  respects  the  rights  of  the 
parties  which  it  adjudicates,  becaase  the  disposition  of  the  costs  was  reserved 
until  after  the  report  of  the  commissioners; "  see  also  Guardian  Samngn  Bank 
V.  Reilly,  8  Mo.  App.  544, 648,  in  which  the  principal  case  was  distinguished. 
A  judgment  for  costs  merely,  it  is  well  settled,  is  not  final:  8coU  ▼.  Burton^  6 
Tex.  322;  S.  C.  65  Am.  Deo.  782;  Warren  v.  Shuman,  5  Tex.  441;  JIanbi  ▼. 
7%omp80fi,  Id.  6;  Hancock  y.  Metz,  7  Id.  177:  Neyland  v.  WhUe^  25  Id.  319; 
PaUeraon  v.  ffall,  30  Id.  464;  Smarr  v.  McMosUt'b  AdnCr,  34  Mo.  204;  Young 
V.  Stonebraker,  33  Id.  117;  Boggera  v.  Cox,  48  Id.  278;  Preatm  v.  Miasowi 
etc  Lead  Co,,  Id.  541;  Couch  v,  Fisher,  49  Id.  371;  Zahnd  T.Darhng,  48  Id. 
657;  Moron  v.  Plankmton,  63  Id.  243;  Conn  v.  Ferree,  60  Id.  17;  Evans  ▼. 
Ihuaell,  61  Id.  37;  Sprick  v.  Wasltington  Co,,  3  Neb.  253;  i^tcAo^  ▼.  IfaU,  5 
Id.  194;  but  a  judgment  *'  that  the  defendant  go  henoe,  and  that  he  recoTer 
his  costs,"  etc.,  although  not  verj  formal,  is  snbstantiaUy  a  good  final  judg- 
ment: Rogers  v.  Oosnell,  61  Mo.  460;  and  where  a  suit  is  dismissed  upon  mo- 
tion, and  the  court  thereupon  rendered  judgment  in  the  defendant's  favor  for 
costs  and  expenses,  and  awarded  execution  accordingly,  the  judgment  is 
final:  Flanagan  v.  Hutchinson,  47  Id.  237.  A  decree  directing  the  complain- 
ant to  be  paid  his  costs  and  expenses  out  of  a  fund,  the  fund  in  the  mean 
time  remaining  in  court  in  course  of  administration,  is  pro  tanto  a  final 
decree,  from  which,  if  their  amount  be  sufficient,  an  appeal  will  lie:  Thrustees 
V.  Oreenough,  105  U.  S.  527.  No  appeal  will  lie  from  an  order  imposing  the 
payment  of  costs  as  a  condition  of  granting  a  new  trial:  Tannenbamm  v.  Tan* 
herely,  52  Ala.  489. 

10.  Condemning  Lands,^'la  a  proceeding  to  condemn  lands  for  railroad 
purposes,  the  decision  of  the  court  upon  the  report  of  the  commissioners,  by 
which  the  merits  of  the  matter  are  finally  determined,  is  a  final  judgment 
rendered  in  a  special  proceeding:  Sacramento  etc,  R,  R.  v.  Harlan,  24  Cal. 
334;  PhUUps  v.  Pease,  39  Id.  582;  see  also,  to  the  same  effect.  Skinner  y.  Lake 

View  Avenue  Co.,  57  111.  151;  Wisconsin  Central  R,  R,  v.  Cornell  Unioermty, 
49  Wis.  162;  but  in  Pack  v.  Chesapeake  etc,  R,  R,,  5  W.  Va.  118,  it  was  held 
that  where,  on  the  coming  in  of  the  report  of  commissioners  and  the  x^^y- 
ment  of  the  oompensation  ascertained,  the  defendant  moved  to  set  aside  the 
order  appointing  the  commissioners,  which  the  court  refused  to  do,  there  was 
no  final  judgment  to  appeal  from. 

11.  Partition, — It  is  possible  for  a  decree  in  a  partition  suit  to  settle  all 
the  rights  of  the  parties,  notwithstanding  a  reference  may  be  ordered;  and 
in  such  cases  the  decree  is  final:  Ansley  v.  Robinson,  16  .Ala.  793;  BfoUon  v. 
CampbelVs  Hehrs,  2  Dana,  421;  Dameuth  v.  Klock,  28  Mich.  163;  but  usually 
the  decree  of  partition  requires  a  reference  to  and  a  report  from  commission- 
ers before  the  rights  of  the  parties  can  be  adjusted,  and  then  the  decree  ii 
interlocutory:  Craigfiead  v.  Wilson,  18  How.  199;  OreenY,Ftsk,  103  U.S. 
518;  Oates  v.  Salmon,  28  Cal.  320;  Peck  v.  Vandenberg,  30  Id.  11;  Pvtman  v. 
Lewis,  1  Fla.  455;  Young  v.  Skipvkth,  2  Wash.  (Va.)  300;  TempUman  v.  Step 
toe,  1  Munf.  339;  OeselVs  Appeal,  84  Pa.  St  238;  Cook  v.  Knickerbocker,  II 
Ind.  230;  DavM  V. /;aiw,  36  Id.  160;  Kern  \,Maginnis8,  41  Id.  398;  Afo 
Murtry  v.  Glasscock,  20  Mo.  432.  The  decree  made  on  the  report  of  the  com- 
missioners is  the  final  one:  OudgeU  v.  Mead,  8  Id.  53;  Peek  v.  Vandenberg^ 
30  Cal.  11;  Bull  v.  PyU,  41  Md.  419.  An  appeal  is  held  to  lie,  by  a  sta^ 
ute  of  Indiana,  from  an  interlocutory  order  of  sale  made  in  the  oommissio^ 
ers'  report  that  the  land  is  not  tuaoeptible  of  division:  Hunter  v.  Miller,  11 
lnd.88. 
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12.  Mortgaget  and  Vendor^  XteiM.— A  decree  of  foredosore  and  sale  of 
mortgaged  premieea  in  generally  final:  Baif  v.  Law^  3  Granch,  179;  WhUing 
y.  Bank  of  UmUd  States,  13  Pet.  6;  Bronaon  ▼.  Bcdlroad  Co.,  2  Black,  631; 
MorrU  v.  Morange,  36  N.  Y.  172;  Myen  v.  ifaiMiy,  68  HL  211;  Bahar  t. 
Ltkman^  Wright,  522;  and  an  order  in  a  foredosore  suit  oonfirming  the  mas- 
ter's report  of  the  appraiaal,  set-off,  and  conveyanoe  of  the  mortgaged  prem- 
ises under  the  appraisal  law  is  a  final  order:  Benedict  ▼.  7%imp«onf  2  Bougl. 
(Mich. )  299;  but  a  decree  of  f  oreclosnre  and  sale  is  not  final  so  long  as  the  amonnt 
due  upon  the  debt  must  be  determined,  and  the  property  to  be  sold  ascer- 
tained and  defined:  Railroad  Co,  v.  Swaaey,  23  Wall.  405;  nor  is  it  final  when 
it  neither  finds  the  amount  due  nor  orders  a  sale  of  the  mortgaged  premises: 
Orani  v.  Phoenix  Ins.  Co.,  106  U.  B.  429.  A  decree  of  foreclosure  and  ap- 
pointment of  commissioners  to  make  the  sale,  eto.,  and  report,  may  of  course 
be  interlocutory:  Allen  ▼.  Belches,  2  Hen.  k  M.  695;  BQasey  ▼.  Laaniis  Eaix^ 
Id.  589;  Fairfax  ▼.  Muse*s  E£rs,  Id.  558,  note;  PrtMad  etc.  of  William  and 
Mary  CoUege  y.  Hodgson,  Id.  657;  Morris  v.  Morris,  5  Mich.  171.  An  order 
setting  aside  a  sale  on  foreclosure,  and  directing  a  resale,  is  final  and  appeal- 
able: Perkins  y.  Perkins,  16  Mich.  162;  BuUard  y.  Oreen,  9  Id.  222;  but  an 
order  setting  aside  a  sale  and  ordering  a  resale,  on  condition  that  a  larger 
sum  should  be  bid,  but  if  not,  then  the  first  sale  should  be  confirmed,  is  not 
a  final  order:  Demaray  y.  lAtUe,  17  Id.  386.  Where  a  decree  on  a  bill  to  re- 
deem premises,  alleged  to  haye  been  conyeyed  in  mortgage,  adjudged  the 
land  to  be  held  by  the  defendants  in  mortgage,  and  ordered  a  reference  to  a 
commissioner  to  take  an  account  between  the  parties,  the  decree  is  plainly 
interlocutory:  Enos  y.  SuUurkmd,  9  Id.  148.  A  decree  on  a  bill  to  enforce 
a  yendor's  lien,  which  establishes  the  complainant's  right  to  enforce  bis  claim 
against  the  land,  and  appoints  a  commissioner  to  sell  it,  unless  within  a  speci- 
fied time  the  defendants  pay  the  complainant  the  sum  found  due  and  costs, 
and  directs  the  commissioner  in  case  of  sale  to  report  his  proceedings  at  the 
next  term,  was  held  final  in  Cromwell  y.  Craft,  47  Miss.  44;  and  in  a  similar 
mait,  a  decree  which  directed  the  sale  of  tiie  land  was  likewise  held  final, 
although  there  might  be  a  subsequent  decree  confirming  the  sale:  Roberts  y. 
Johnson,  40  Id.  600;  but  in  Thurston  y.  Belote,  12  Ueisk.  249,  a  decree 
directing  the  sale  of  land  for  the  payment  of  purchase  money  was  held  not 
to  be  final. 

13.  Partnership  Suits. — In  suits  growing  out  of  'the  partnership  relation,  a 
reference  is  almost  inyariably  required  before  the  rights  of  the  partners  can 
be  adjusted.  Decrees,  then,  for  the  dissolution  of  the  partnership,  the  settle- 
ment of  the  partnership  affairs,  etc.,  are  in  general  interlocutoiy:  Rhodes  y. 
WiUiams,  12  Ney.  20;  Cock^s  AdnCr  v.  OUpin,  1  Rob.  (Va.)  20;  Gray  y. 
Palmer,  9  CaL  616;  and  the  confirmation  of  the  report  of  a  commissioner  upon 
a  Inference  to  examine  and  state  a  partnership  account,  there  haying  been  no 
preadjudication  upon  the  questions  inyolved  in  the  reference,  is  not  final: 
Kingdmryv.King^wry,  20  Mich.  212.  A  judgment  dissolving  a  partnership 
and  directing  a  sale  of  the  firm  property  and  a  diyision  of  the  proceeds,  having 
determined  the  whole  matter  in  litigation,  is  final:  Clark  v.  Dunnam,  46  CaL 
204.  So  in  an  action  brought  for  the  settlement  of  a  partnership,  where  the 
only  issues  related  to  the  state  and  subject-matter  of  the  accounts  between 
the  parties,  and  where  such  issues  were  referred  to  a  master  fur  finding  and 
report,  a  decree  made  on  the  hearing  of  exceptions  to  the  master's  report, 
eonfirming  it  as  modified,  finding  the  amount  due  the  parties,  and  ordering 
the  property  to  be  sold,  is  final:  Eoans  y.  Dunn,  26  Ohio  St.  439.  But  an 
order  made  upon  the  petition  of  the  plaintiff  in  a  suit,  brought  by  her  as  ad 
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miniBtratrix  of  her  deceased  hnfiband*  to  compel  an  acconntiiig  and  aetUe- 
ment  by  the  defendants  as  copartners  of  the  intestate^  which  requiras  the  de- 
fendants to  pay  to  the  plaintiff  a  certain  sum  for  her  aotnal  support^  "  to  be 
credited  to  said  defendants  on  the  final  accounting  in  this  oaase,"  is  iaterloo- 
utory  merely:  Huntington  v.  Moore,  1  N.  M.  471. 

14.  MisceUafieoua  Cases, — ^The  refusal  of  a  court  to  enter  judgment  is  nol 
a  final  judgment:  Bradford  v.  ErarU,  I  N.  M.  579;  Manlove  ▼.  Thrift,  ^ 
Munf.  493.  Judgment  on  a  plea  in  abatement  is  not  final:  Daiois  ▼.  Perry, 
46  Mo.  449.  Where  a  jndgmfflit  is  entered  in  the  plaintiff's  faTor»  and  after- 
wards it  is  arrested  on  motion,  the  case  is  still  pending,  and  there  can  be  no 
appeal:  Oaresche  v.  Emerson,  31  Id.  258.  A  judgment  of  reTiyor,  which 
simply  recites  and  verifies  the  rendition  of  the  former  judgment,  but  which 
makes  no  provision  for  the  issuance  of  execution  to  enforce  the  collection  of 
the  amount  formerly  ascertained  to  be  due,  is  not  final:  Fttsgerald  v.  Evans^ 
53  Tex.  461.  Orders  refusing  to  strike  out  the  statement  on  a  motion  for  a 
new  trial,  overruling  objections  to  a  motion  for  the  settlement  of  the  stute- 
ment,  and  ordering  the  statement  to  be  settled  or  allowing  it  to  be  amended, 
are  interlocutory:  De  Barry  ▼.  Lampert,  10  Cal.  503:  LaffinweU  t.  Oriffing, 
28  Id.  192;  Ketchmn  v.  Crippen,  31  Id.  365.  Orders  striking  bills  in  equity 
from  the  files  are  held  to  be  final  and  appealable,  in  Michigan:  WdmUr  ▼. 
nUchcoek,  11  Mich.  56;  McMann  v.  WestcoU,  47  Id.  177;  but  in  Miaaonii 
orders  striking  a  cause  from  the  docket,  or  sustaining  a  motion  to  strike  out 
a  petition,  are  not  final:  MiUer  v.  Richardson,  1  Mo.  310;  Pearee  v.  MeCUmO' 
han,  50  Id.  267.  An  order  of  continuance  is  not  a  final  judgment;  T^kuleif  ▼. 
Trimble,  35  Tex.  425;  Afnbrouse's  Heura  v.  KeUer,  22  Gratt.  769.  As  a  gof 
eral  rule  a  judgment  or  decree  is  not  final  which  settles  the  caiMe  only  as  te 
part  of  the  defendants:  Freeman  on  Judgments,  sec  28;  Delap  v.  Hunter,  1 
Bneed,  101;  Hurns  v.  Commerdal  Bank,  1  Lea»  220;  Hunter  v.  OardenhitB, 
10  Id.  87;  Martin  v.  Crow,  28  Tex.  614;  Simpson  v.  Bennett,  42  Id.  241| 
Bodrigues  v.  Trevino,  54  Id.  198;  but  it  is  held  that  where  a  decree  is  mads 
as  to  one  of  several  defendants,  whose  interests  are  not  at  all  connected  with 
each  other,  with  a  direction  for  the  payment  of  costs  as  to  that  defendant^ 
such  decree  is  final  as  to  him,  although  the  cause  may  still  be  pending  in  the 
court  as  to  the  rest:  BoycdFs  Adm'rs  t.  Johnson,  1  Band.  421.  As  to  dis- 
missing cross-bills  and  petitions  for  intervention,  see  supra,  under  the  head 
**  Dismissals.**  An  order  substituting  a  party  plaintiff  is  not  a  final  judg- 
ment as  between  the  contesting  parties:  Welsh  v.  Allen,  54  CaL  211;  so  a 
judgment  on  sdre  /aeias  to  substitute  parties  is  merely  interlocutory:  ^oss* 
ler  V.  Johns,  2  Penr.  &  W.  331.  Whero  a  suit  is  brought  in  the  name  of  one 
for  another's  benefit,  the  decision  upon  the  motion,  as  to  who  has  the  right 
to  the  control  of  the  suit  and  its  procedds,  is  such  a  final  order  and  judgment 
as  authorizes  a  writ  of  error  or  an  appeal:  May  v.  Hardin*s  E£rs,  13  B. 
Mon.  344;  but  an  order  compelling  a  plaintiff  to  elect  which  of  two  causes  of 
action  he  will  prosecute  is  not  final:  Jones  v.  Johnson,  10  Bush,  649. 

A  judgment  by  default  is  a  final  judgment:  HaHock  v.  Jaxidin,  34  Cal.  167; 
as  is  a  decree  pro  eoi^fesso:  Smith  v.  Yell,  4  Ark.  293;  but  it  is  otherwise  if  a 
reference  to  a  master  is  necessary  to  ascertain  facts  upon  which  to  base  a  final 
decree:  Chines  v.  Patton,  8  Id.  67;  and  an  order  setting  aside  a  decree  pr» 
eonfesso,  and  permitting  the  party  to  defend,  unless  the  complainant  should 
elect  to  assign  him  the  decree  for  a  sum  named  in  the  order,  is  not  final: 
PrenUs  v.  Riee,  2  DougL  297.  A  judgment  of  compulsory  nonsnit  is  final :  Com' 
mg  Tunnel  Co.  v.  Pell,  4  CoL  184;  and  see  Belt  v.  Davis,  1  CaL  134,  138;  and 
where  a  nonsnit  is  taken  by  the  plaintifl^  and  the  judgment  rented  that  "it 
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b  therefore  considered  hy  the  oomrt  that  the  defendants  go  henoe  and  reoorer 
of  the  plaintiff  their  costs  in  this  behalf  expended,  nnless  the  sapreme  court 
shall  rererse  the  ruling  of  this  court  and  set  aside  said  nonsuit,"  the  judg* 
ment  is  final,  the  words  "unless,"  eta,  being  unnecessary:  Wood  ▼.  Coman, 
66  Ala.  283.  A  judgment  rendered  on  a  feigned  issue,  direeted  out  of  chan- 
cery, is  interlocutory:  Wbodtide  t.  Woodmde,  21  111.  207;  and  no  appeal  lies 
from  the  decision  of  a  register  directing  an  issue:  MeCarier's  Appeal,  78  F^ 
fit.  401. 

Decrees  or  orden  requiring  the  payment  of  money  into  oonrt  by  an  attorney 
in  an  action,  or  by  a  defendant,  and  in  default  thereof  that  execution  will 
isma  or  a  reoeiver  will  be  appointed,  are  held  final:  Baidwh^  y.  FoBt,  14 
Keb.  455;  IFa&u^  etc.  Canal  ▼.  Been,  1  Black,  54;  but  where,  in  an  action 
of  accountings  moneys  are  ordered  to  be  paid  into  court  by  a  party,  the  court 
reserving  questions  arising  thereon,  such  action  is  not  final:  WilUamM  v.  Com' 
roy,  62  Cal.  414;  DUhnr.  ComucHeia MtU.  L,  Itu.  Co,,  44  Md.886;  and  where 
an  entry  finds  a  certain  sum  of  money  was  in  the  hands  of  a  guardian,  which 
sum,  as  administrator  of  the  ward's  estate,  he  is  directed  to  retain  until 
further  order  of  the  courts  such  entry  has  none  of  the  properties  of  a  final  de- 
cree or  judgment:  CanukU  ▼.  Spenear,  44  Ala.  204. 

A  judgment  quashing  a  writ  of  sctrs  /adoB  upon  a  forfeited  recognizance  is 
not  final:  State  t.  Vaughan,  14  Ark.  424;  but  a  judgment  granting  a  writ  of 
eeamdamue  to  appoint  oommissionets  to  select  a  site  for  a  county  seat  is  final: 
&aie  ▼•  SyUerfidd,  54  Mo.  391.  OreiTuling  a  motion  to  quash  a  writ  of  cer* 
Morari  is  not  a  final  disposition  of  the  case:  Heraejf  ▼.  Sduudd,  6  IlL  App.  186; 
nor  is  an  order  overruling  a  motion  to  quash  a  writ  of  co^am  nobU:  Bridem^ 
dolph  Y.  ZeUer*s  Bitfre,  3  Md.  325.  A  writ  of  error  will  not  lie  to  review  an 
order  upon  a  writ  of  habeae  oorpue^  such  order  not  being  final:  Hammond  y. 
PeopU,  32  m.  446;  Bcparte  Thompeon,  93  Id.  89;  Kc^pier  y.  People,  9  HI. 
App.  623» 

An  order  granted  to  an  administrator  to  sell  real  estate  to  pay  debts,  etc., 
b  not  final:  SUUey  y.  Doreel,  11  Ind.  367;  Love  v.  Mikale,  12  Id.  439;  but  a 
decree  of  sale  by  the  orphans'  court  has  been  held  definitive:  Heei^  Appeal, 
1  Watts,  255;  Bobmeon^e  Appeal,  62  Pa.  St.  213.  The  approval  of  an  admin- 
istrator's sale  of  lands  is  a  final  judgment:  TuU  v.  Boyer^  61  Ma  425;  so  on 
an  appesl  from  a  county  court  approving  of  the  sale  of  a  ward's  estate  by  his 
curator,  a  judgment  of  the  circuit  court  disapproving  the  sale  b  final:  McVe§ 
y^McVe^,  Id.  406.  A  judgment  setting  aside  an  order  of  dbtribution  of 
the  surplus  on  the  settlement  of  a  decedent's  estate  b  interlocutory:  Wood  v. 
Wood,  51  Ind.  141;  but  a  decree  which  adjudges  a  certain  sum  of  money  to 
be  due  from  an  administrator  to  each  of  the  distributees  of  hb  intestate's 
estate,  and  awards  execution  to  collect  it,  b  final:  StooaU  v.  Bcmke,  10  Wall. 
683.  On  the  other  hand,  a  decree  rendered  on  the  petition  of  a  widow  to  be 
allowed  the  statutory  exemption,  and  a  certain  portion  of  the  rents  received 
by  the  administrator,  which  determines  the  right  to  the  exemption,  but  con- 
tinues the  claim  for  rents,  is  not  final:  Bond  v.  Marx,  53  Ala.  177. 

Awarding  a  writ  of  restitution  in  an  action  of  ejectment,  where  in  executing 
the  writ  of  habere  faeiae  poeeeeekmem  the  sheriff  had  improperly  turned  a 
person  out  of  possession,  b  not  final:  Smith  v.  Trabw^e  Hdre,  9  Pet.  4.  And 
in  ejeotmenti  an  entry  to  the  e£fect  that  the  plaintiff  "should  have  judgment 
entered  and  stand  as  against  the  said  defendant,"  and  that  the  plaintiff  re- 
cover hb  costs,  b  interlocutory:  Meglemere  v.  Bell,  14  Neb.  377.  In  an  action 
under  the  statute  to  quiet  titie,  a  judgment  that  the  defendant  bring  suit 
withia  a  oertain  time,  or  be  forever  barred,  ba  final  judgment:  BredeU  y.  A  U» 
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ancler,  8  Mo.  App.  110.  An  order  granting  or  denying  a  rale  of  sunrey,  in  aa 
action  of  trespaH  to  try  titles,  is  interlocutoryt  JIuggina  v.  Brewer,  2  BaiL  L. 
25.  In  a  suit  of  dovrer,  Judgment  that  the  plaintiff  should  be  endowed  of  a 
certain  interest  in  speoifio  real  estate  daring  her  natural  life,  and  that  she 
should  have  and  recover  of  the  defendant  her  oosta  and  have  execution  thereof, 
is  not  final:  Stnekler  v.  Tracy,  66  Mo.  465.  So  in  replevin,  if  there  is  a 
judgment  for  the  defendant  de  retomo  hdbendo,  and  an  order  for  a  writ  of  in- 
quiry  to  assess  damages,  there  is  likewise  no  final  judgment:  Bailey  v.  Ralph, 
4  Ark.  591.  A  judgment  of  quod  computed  in  an  action  of  account  render  is 
interlocutory:  BeiUer  v  ZeigUr,  1  Penr.  &  W.  135.  A  decree  of  restitution 
in  an  admiralty  case,  with  costs  and  damages,  the  report  of  commissioners  to 
ascertain  the  damages  not  having  been  acted  upon  by  the  court,  is  not  final: 
The  Palmyra,  10  Wheat.  602.  Decrees  directing  lands  to  be  conveyed,  and 
appointing  commissioners  to  convey  them,  are  final:  Larue  v.  Lartue,  2  litt. 
258;  and  see  Watson  v.  Thomas,  Litt.  Bel.  Gas.  248. 

Where,  in  an  action  for  divorce,  the  bonds  of  matrimony  are  ordered  dis- 
solved, but  the  court  reserved  its  decision  on  the  questions  of  the  division  of 
the  common  property  and  the  custody  of  the  child,  the  judgment  is  not 
final:  Lake  v.  Kmg,  10  Nov.  215;  so  a  decree  that  the  complaining  wife  is  en- 
titled to  a  separate  maintenance  from  the  defendant,  but  leaving  the  amount 
to  be  paid  for  future  determination,  is  likewise  not  final:  Hunter  v.  Hunter, 
100  m.  519;  but  in  Michigan  an  order  is  held  final  that  modifies  a  decree  for 
alimony  in  a  divorce  case:  Chandler  v.  Cfhandler,  24  Mich.  175;  otherwise  if 
the  order  opens  for  review  a  decree  for  permanent  alimony,  and  orders  a  ref- 
erence and  a  report:  Perkins  v.  Perkins,  10  Id.  425. 

Final  AKDlinsBLOcnTOBT  JuDOiCEins  is  Cbimutal  Gabsb.— "In  oriminal 
prosecutions  the  same  policy  with  respect  to  appeals  prevails  as  in  other 
cases.  The  judgments  which  may  be  reviewed  by  appeal  or  otherwise  must 
be  final;  and  generally  no  judgment  will  be  regarded  as  final  onlasa  it  con- 
demns the  prisoner  to  be  punished,  and  sets  forth  particularly  the  amount^ 
duration,  and  place  of  punishment;**  Freeman  on  Judgments,  sec  21  a;  citing 
Anschineks  v.  State,  43  Tex.  587;  Mayfieli  v.  SUxte,  40  Id.  289;  FuUher  v. 
Stale,  38  Id.  505;  see  also  Butter  v.  State,  2  Tex.  Ap.  529.  An  order  over- 
ruling a  demurrer  to  an  indictment  Is  evidently  not  a  final  judgment:  Free- 
man on  Judgments,  sec.  21  a;  People  v.  Hall,  45  Gal.  253.  The  defendant 
can  not  appeal  from  an  order  of  court  sustaining  a  demurrer  on  the  part  of 
the  state  to  a  plea  of  autr^ois  aoguit,  until  after  trial  and  judgment  on  the 
merits:  State  v.  Homeman,  16  Kan.  452.  And  no  appeal  will  lie  in  Mis- 
souri from  the  decision  of  a  court  in  sustaining  a  demurrer  to  an  indict- 
ment, where  no  formal  final  judgment  has  been  entered:  Freeman  on  Judg- 
ments, sec.  21  a;  State  v.  Gregory,  38  Mo.  501;  State  v.  Xoee.  52  Id.  106, 
State  V.  MuUax,  53  Id.  355.  So  where,  instead  of  rendering  final  judgment, 
the  court  ordered  the  defendant  to  stand  in  custody  for  the  further  action  of 
the  grand  jury:  State  v.  JfarUndale,  52  Id.  31.  In  Galifomia  and  Kentucky 
a  different  rule  obtains:  Freeman  on  Judgments,  sec.  21  a;  People  y.  Ah  Own, 
89  Gal.  604;  Commonwealth  v.  Campbell,  5  Bush,  311 ;  and  a  judgment  sos- 
taining  a  demurrer  is  considered  final  and  appealable.  But  if  a  demurrer  is 
interposed  on  the  ground  that  the  indictment  does  not  charge  a  felony,  bat  a 
simple  assault,  and  it  is  sustained  as  to  the  felony,  leaving  the  case  for  trial 
as  to  the  assault,  the  order  sustaining  the  demurrer  is  not  final:  People  t. 
Martm,  47  Gal.  112.  An  order  sustaining  exceptions  to  an  indictment,  bat* 
making  no  further  disposition  of  the  case,  is  interlocutory:  State  v.  Thonh 
ton,  32  Tex.  104.     An  order  quashing  an  indictment,  discharging  the  defend^ 
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ant,  and  exonerating  his  bai^  ia  evidently  flnal:  8kUe  ▼.  Logam,  1  Ney.  009; 
and  where^  by  the  terma  of  a  nofZs  protequi^  the  aoooaed  is  exprenly  saved  from 
all  farther  prosecution,  hia  discharge  is  final:  BtaU  ▼.  Morgan,  83  Md.  44. 
Where  a  state  supreme  court  reverses  the  jadgment  of  the  ooort  below  under 
such  circumstances  that  the  case  must  go  back  for  trial  on  its  merits,  the  judg- 
ment is  not  finsl :  Rankin  ▼.  State^  1 1  Wall .  380.  And  where  a  judgment  entry, 
after  reciting  the  verdict  of  guilty,  proceeds  to  state  that  "  therefore  it  is  con- 
sidered by  the  court  that  the  defendant  is  guilty  as  found  by  the  juiy,"  and 
oommita  him  to  jail  to  await  sentence,  the  judgment  is  likewise  not  final: 
ChoaU  ▼.  ^aU^  2  Tex.  App.  802;  TriiMi  v.  8iaU^  Id.  303. 


State  v.  Mobet. 

[3WBWonni,iM.] 

bDicmxHT  lOR  liABcnnr  should  Dkscbibs  Pbopebtt  alleged  to  have  been 

stolen,  with  reasonable  certainty. 
InDicncKNT  Ghaboino  Stbalino  ov  "Mxat"  19  Bad  for  vagueness  and  un« 

certainty.    The  term  applies  not  only  to  the  flesh  of  animals  used  for 

food,  but  in  a  general  sense  to  all  kinds  of  provisions. 

NON-CONSSNT    or  OWKSB    OF    PBOPXBTT    AlUSOID  TO  BK  SlOLSN  MUBT  BB 

Shown  by  the  testimony  of  the  owner,  if  known. 
Judgment  will  not  bb  ABSsarKD,  where  the  refusal  to  give  a  proper  in- 
struction asked  for  could  not  have  been  prejudicial. 

Ihsiotmbiit  for  larceny.    The  opinion  states  the  facts. 

By  Court,  Wbhon,  0.  J.  This  case  comes  here  on  the  report 
of  die  judge  of  the  circuit  court  for  the  county  of  Bacine,  pur- 
suant to  chapter  149  of  the  revised  statutes.  From  this  report, 
and  from  the  record  sent  up  by  the  clerk,  it  appears  that  the 
defendant  was  indicted  for  larceny.  The  indictment  charges  the 
larceny  to  have  been  committed  in  the  city  and  county  of  Bacine^ 
and  that  the  property  stolen  consisted  of  **  one  hundred  pounds 
of  meat  '*  belonging  to  one  Hugh  Ghtston. 

It  is  insisted  by  the  counsel  for  the  defendant  that  the  indict- 
ment is  bady  for  the  reason  that  the  property  alleged  to  have 
been  stolen  is  not  described  with  sufficient  certainly;  that  the 
term  ''meat''  includes  in  its  general  signification  all  kinds  of 
provision  fit  for  the  sustenance  of  man,  and  is  not  sufficiently 
descriptiye  of  the  property  alleged  to  have  been  stolen. 

We  think  this  position  well  taken.  In  an  indictment  for 
larceny,  the  property  which  is  alleged  to  have  been  stolen 
should  be  described  with  reasonable  certainty;  and  a  charge  of 
stealing  meat,  which  applies  not  only  to  the  flesh  of  all  animals 
used  for  food,  but  in  a  general  sense  to  all  kinds  of  provisions, 
is  too  vague  and  uncertain. 
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It  further  appears  from  the  report  of  the  judge  that  after  tha 
evidence  had  been  heard,  he  was  requested  by  the  p^oner'B 
ooonsel  to  instruct  the  jury  ''  that  the  non-consent  of  the  owner 
must  be  proved  by  the  owner,  when  his  name  is  known;"  which 
instruction  the  judge  refused.  We  understand  the  request  to 
be,  that  the  judge  would  instruct  the  jury  that  the  testimony  of 
the  owner  of  the  property,  if  known,  was  necessary  to  prove 
that  the  meat  alleged  to  have  been  stolen  was  not  taken  by  the 
defendant  with  the  owner's  consent.  If  this  is  correct,  the  in- 
struction asked  for  should  have  been  given.  None  of  the  wit- 
nesses saw  the  defendant  take  the  property,  but  some  of  the 
meat  was  found  in  the  possession  of  a  person  to  whom  it  had 
been  sold  by  the  defendant,  and  other  portions  of  it  were  found 
buried  in  the  sand  near  the  house  of  the  defendant's  father. 
No  circumstance  is  reported  by  the  judge  which  shows  that  the 
testimony  of  the  owner  could  not  have  been  obtained;  on  the 
contrary,  he  was  sworn  and  testified  as  a  witness  on  the  part  of 
the  prosecution.  In  cases  like  the  present,  the  general  rule 
undoubtedly  is,  that  the  testimony  of  the  owner  of  the  property 
is  indispensable:  Bex  v.  Rogers,  2  Camp.  654.  Other  evidence 
is  secondary  in  degree:  WilliarMT.  East  India  Go.^  3  East,  192; 
8  Fhill.  Ev.,  Cowen  &  Hill's  notes,  477,  and  the  cases  there 
cited.  But  upon  looking  into  the  testimony  reported  by  the 
judge,  we  think  the  fact  in  question  was  established  by  the 
proper  witnesses.  Gaston  testified  that  some  one  broke  open  a 
smoke-house  and  stole  the  property;  he  further  testified  thai 
one  Wusterm  had  the  care  of  the  smoke-house,  and  Wustenn 
testified  that  the  property  was  stolen.  The  testimony  of  these 
witnesses  establishes  the  fact  of  the  felonious  taking  of  the 
property;  one  of  them  being  the  owner,  and  the  other  the  person 
who  had  the  possession. 

The  refusal  of  the  judge  to  give  the  instruction  asked  for  could 
not,  therefore,  have  prejudiced  the  defendant^  and  we  should  not, 
for  this  cause,  have  arrested  the  judgment.  But  the  objection 
to  the  indictment  is  insurmountable. 

The  judgment  must  be  arrested. 


Indiotmbmt  wrra  What  OxBTADrrr  should  Dbbcbibb  Stoudt  Pbop« 
EBTT:  8ee  State  v.  Brown,  17  Am.  Deo.  562;  Lord  v.  State,  51  Id.  231,  and 
note;  Engleman  ▼.  State,  52  Id.  494^  and  note;  StaU  v.  WUBame,  54  Id.  1S4; 
State  V.  Smart,  55  Id.  683. 

JuDGMKNT  KOT  RsvxssxD  JOB  Bbbobs  NOT  Pebjudioial:  Noteto  WorroU 
V.  Parmelee,  49  Am.  Deo.  361;  MeUedge  v.  Boetan  Iron  Co^  51  Id.  59;  Shorter 
V.  Peopte,  Id.  286,  and  note. 
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Thx  prikotpai.  cabb  was  vollowxd  in  SUaie  ▼.  Mam,  41  Wis.  684,  in 
holding  that  in  prosecatiaiui  for  larceny,  if  the  owner  of  the  property  alleged 
to  have  heen  stolen  is  known,  and  his  attendance  as  a  witness  can  be  pro- 
eared,  his  testimony  that  the  property  was  taken  from  him  without  his  con- 
sent is  indispensable  to  a  conviction.  It  is  cited  in  ConmumweaUh  t.  CTuue, 
125  Mass.  203,  to  the  point  that  an  indictment  under  the  Massachusetts 
general  statutes,  c  166,  see.  3,  charging  the  defendant  with  unlawfully  and 
fraudulently  adulterating  "  a  certain  substance,  to  wit^  one  pound  of  confec- 
tionery,'* did  not  sufficiently  desoribe  the  substance  alleged  to  have  been 
adulterated,  the  word  "confeotionexy"  being  a  generic  word,  and  including 
a  great  variety  of  kinds  of  articles  usually  sold  in  a  confectioner's  shop;  and  in 
8taU  T.  Kube,  20  Wis.  226,  it  is  referred  to  in  laying  down  the  pioporitfon 
maintained  by  some  authorities,  that  in  indictments  for  obtsiniag  goods 
tmder  false  pretenses  the  property  should  be  described  with  as  mnoh  aoooMf 
and  partieularity  as  ui  indiotnmts  for  lavoeiij. 
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Nelson  v.  Iyebson. 

[M  Alabama,  9.] 

Wbbn  Pa&t  of  Oonysbsation  13  Intboduced  In  Bvidesoi  hf  one  pw^ 

the  other  has  a  right  to  call  for  the  whole  of  it. 
To  Impbaoh  Witness  bt  hib  Pbiob  Contbadigtobt  Statbmbntb,  it  ie  enfll- 

dent  to  direct  hie  attention  with  reasonable  certainty  to  the  rabjeot  ol 

previous  declarations.    It  is  immaterial  that  there  is  a  slight  difference 

between  the  date  to  which  his  attention  was  directed  and  that  at  which 

the  contradictory  statement  is  shown  to  have  been  made. 
Dbolabation  of  Pebson  in  Possession  of  Pbopebtt  that  it  Bblonqbd 

TO  Anotheb  is  Competent  fob  Plaintiff,  in  an  action  of  detinue^  as 

forming  part  of  the  rt»  gesks,  connected  with  and  explanatory  of  the  pos* 

session;  but  if  he  hold  as  guardian  or  trustee,  such  declaration  wonld  be 

inadmissible  against  the  ward  or  eutui  que  tnuL 
Bvidengb  of  Contbol  of  Pbopebtt  bt  Plaintiff's  Obantob,  wbiue  !& 

Anotheb's  Possession,  is  admissible  for  plaintiff  in  detinue;  but  evi 

dence  of  an  immaterial  fact  is  not. 
Deolabations  of  One  in  Possession  of  Pbopebtt,  and  Assbbtino  Owb- 

EBSHip,  ABE  Admissible  as  Explanatobt  of  his  Possession;  but  those 

unconnected  with  possession  are  inadmissible. 
Negativb  Evidencb  that  Cebtain  Fact  did  not  Bzist  is  Admissiblx^ 

though  Weak,  if  witness's  sitoation  was  such  that  he  would  probably 

have  known  of  it  had  it  existed. 
In  Detinue  against  Bailee  of  Pbopebtt,  his  Bailob  is  hot  Compbtbni 

Witness  fob  Him  without  Release;  and  evidence  of  a  small  oonsiderft^ 

tion  does  not  affect  the  principle. 
Witness  mat  Testift  to  Fact  of  Ownebship. 
Depositions  Taken  bt  Ilutebate  Commissioneb8  will  bb  Ltbbball\ 

Constbued. 
Objections  that  Answxbs  abb  Ibbesponsivb  to  JxTMaMOaAvaam  Comb 

TOO  Late  at  Tbial. 
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JsTfAST  18  or  EasB  FROM  Tdcx  of  m  Conception,  iob  Pubposb  of  Tak* 
nro  Ant  Estate  fob  its  Bsnitit,  proTidad  it  be  mfterwardB  bom  aliTe, 
and  after  rach  a  period  of  fetal  eziatenoe  that  its  continnanoe  in  life 
might  be  reasonably  ezpeotad. 

Ebbob  to  the  circuit  court  of  Mason.  Detinue  by  James  B. 
Nelson  against  William  lyerson,  for  the  recovery  of  two  slaves, 
which  plaintiff  claimed  under  a  parol  gift  from  his  maternal 
uncle.  Garland  Dawkins.     The  opinion  states  the  other  facts. 

Sice  and  Morgan,  for  the  plaintiff  in  error. 

Oeorge  W.  Ounn,  ctmira. 

By  CouH,  Chilton,  G.  J.  The  plaintiff  having  offered  evi- 
dence of  what  Qarland  Dawkins  said  to  Beuben  Dawkins  in 
regard  to  the  division  of  the  estate  of  his  father,  the  defendant 
was  allowed,  against  the  plaintiff's  objection,  to  prove  that  in 
the  same  conversation  he  stated  that  the  four  negro  slaves  be- 
longing to  it  had  been  sold  for  one  thousand  eight  hundred 
dollars  by  him.  This  evidence  tended  to  throw  light  upon  the 
value  of  the  estate  in  the  hands  of  Garland,  and  if  any  portion 
of  the  conversation  was  relevant,  we  think  the  whole  of  it,  had 
at  the  same  time  and  relating  to  the  same  subject-matter,  was 
competent  proof;  otherwise  the  truth  might  be  suppressed,  or 
perverted  by  garbled  statements,  which  the  law  does  not  allow. 
If  it  was  irrelevant,  it  was  rebutting  irrelevant  testimony  of  the 
plaintiff,  and  consequently  he  can  not  complain. 

As  a  predicate  for  impeaching  the  testimony  of  Mrs.  Mar- 
tha Nelson,  the  defendant's  counsel  propounded  to  her  the 
foUowing  interrogatory:  **  Did  you  not  in  a  certain  conversation 
with  Beuben  Dawkins,  at  his  house,  in  the  spring  of  1830, 
speaking  of  Garland's  promise  to  give  Judy  to  plaintiff,  say  that 
Garland  Dawkins  had  promised  to  give  Judy  to  a  boy  if  you  had 
one,  but  that  he  had  not  done  so?  or  did  you  not  say  that  he. 
Garland,  spoke  only  in  jest  when  he  made  the  promise,  and  that 
you  knew  it  at  the  time,  or  something  to  that  purport,  and 
what?  And  did  you  not  in  a  similar  conversation  at  the  house 
of  your  mother,  in  the  spring  of  1830,  make  the  same  state- 
ment?" To  this  interrogatory  the  witness  answered  that  she 
did  not.  The  defendant  was  then  allowed  to  prove  by  Reuben 
Dawkins  that  Mrs.  Nelson,  in  a  conversation  had  with  him  in  Feb- 
ruary, 1830,  at  his  house,  said  that  Garland  Dawkins  had  prom- 
ised to  give  Judy  to  a  boy  if  she  had  one,  but  that  he  had  not 
done  so,  and  that  he  was  jesting.    The  proof  was  objected  to. 

It  is  insisted  by  the  counsel  for  the  plaintiff  that  the  inquiry 
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in  the  predicate  was  confined  to  the  spring  of  1830,  and  the 
proof  to  show  the  contradiction  dates  the  declarations  as  in 
February  of  that  year;  hence  he  concludes  that  the  eyidence 
proves  no  contradiction.  The  rule  requires  that  the  attention 
of  the  witness  who  is  attempted  to  be  discredited  should  be 
called  to  the  time,  place,  and  person  involved  in  the  supposed 
contradiction,  in  order  that  the  faculties  of  the  mind  may  be  put 
in  motion,  and  the  memory  aided  by  the  train  of  ideas  which 
such  circumstances  would  be  likely  to  suggest  with  reference  to 
the  subject-matter  of  inquiry:  4  Phill.  Ev.  761. 

The  rule,  however,  is  satisfied  when  the  attention  of  the  wit- 
ness is  called  with  reasonable  certainty  to  the  subject  of  the 
previous  declarations.  The  precise  words  need  not  be  repeated, 
and  in  many  cases  the  precise  time  could  not  well  be  stated; 
and  yet  the  witness  might  be  as  fully  guarded  against  imposition 
as  if  the  exact  language  and  time  had  been  given.  Giving  to 
the  rule  a  practical,  common-sense  interpretation,  we  do  not 
entertain  a  doubt  that  it  has  been  substantially  complied  with 
in  the  case  before  us.  The  declaration,  the  person  to  whom 
and  the  place  at  which  it  was  made,  are  particularly  given,  and 
they  are  stated  to  have  been  made  in  the  spring  of  1830,  whereas 
the  contradicting  witness  says  the  conversation  took  place  in 
February — it  may  have  been  the  day  before  the  spring  set  in. 
Now,  it  is  most  improbable  that  Mrs.  Nelson,  in  reference  to  a 
conversation  which  occurred  some  tweniy  years  before,  should 
have  answered  under  the  apprehension  that  the  particular  season 
in  which  it  was  said  to  have  occurred  was  an  essential  element 
in  the  inquiry.  To  suppose  that,  with  a  recollection  of  the  con- 
versation, she  was  shielding  herself  under  the  letter  of  the 
inquiry  as  to  time,  disregarding  the  other  concurrent  ciroam« 
stances  of  place,  person,  and  subject-matter,  all  which  pointed 
her  to  the  true  answer,  would  tend  more  strongly  to  discredit 
her  testimony  than  the  proved  contradiction:  for  as  to  the  latter, 
she  may  have  forgotten,  or  the  discrediting  witness  himself  may 
be  mistaken;  while  under  the  former  hypothesis  her  testimony 
would  amount  to  an  artful  evasion  of  the  true  answer.  We 
think  the  proof  was  properly  admitted. 

The  fact  as  to  whether  Mrs.  Nelson  held  the  girl  Judy, 
who  is  the  mother  of  the  slaves  sued  for,  as  natural  guardian 
or  trustee  for  the  plaintiff,  then  an  infant,  or  on  a  loan  as  a 
nurse  from  her  brother,  Gtarland  Dawkins,  was  disputed,  and 
her  declaration  while  in  possession  of  the  girl,  that  the  slave 
belonged  to  Garland,  was  competent  as  constituting  part  of  the 
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e%  gesUBt  being  connected  with  and  explanatoxy  of  her  possea- 
flion.  If  she  held  as  guardian  or  trustee,  then,  as  was  preTi- 
OQsly  decided  in  this  case,  it  is  clear  her  declarations  would  not 
be  evidence  against  her  ward  or  cestui  que  trusty  and  no  question 
of  adverse  possession  would  arise. 

It  was  objected  to  the  proof  that  Qarland  Dawkins  was  in 
the  habit  of  controlling  the  slave  while  in  Mrs.  Nelson's  pos- 
session. This  tended  to  show  that  he  had  not  disposed  of  her, 
and  was  competent. 

The  proof  that  while  Ghurland  was  in  possession  of  the  girl, 
between  the  years  1830  and  1838  (the  period  of  his  death),  he 
stated  that  he  was  the  owner  of  her  and  intended  to  keep  her 
was  legitimate,  upon  the  same  principle  that  Mrs.  Nelson's 
declarations  were  received,  namely,  as  explanatory  of  his  posses* 
fiion,  and  showing  that  he  held  in  his  own  right,  and  not  in 
right  of  another. 

The  proof  made  by  Mrs.  Edge,  'Hhat  Mr.  Dawkins  usu- 
ally supplied  Mrs.  Nelson  with  a  nurse,  and  when  one  would 
become  too  large  for  that  purpose  he  would  take  it  away  and 
supply  another,"  was  improperly  admitted,  as  it  has  no  connec- 
tion with  the  girl  Judy.  That  he  sent  other  negroes  as  a  nurse 
does  not  prove  that  this  one  was  so  sent. 

It  appears  that  Mrs.  Edge  was  on  terms  of  intimacy  with 
the  parties,  Garland  Dawkins  and  his  sister,  Mrs.  Nelson;  thai 
she  lived  within  a  quarter  of  a  mile  of  the  former,  and  a  mile  and 
a  quarter  of  the  latter;  and  she  was  allowed  to  say,  *'  If  Garland 
Dawkins  was  ever  out  of  possession  of  the  girl  Judy,  except 
occasionally  as  a  nurse,  it  is  more  than  I  know."  This  was 
objected  to  by  the  plaintiff,  but  the  objection  was  overruled. 

Oar  opinion  is,  that  although  the  proof  is  of  a  negative  char- 
aoter,  yet,  under  the  circumstances,  it  was  legal.  The  relation 
of  the  witness  to  the  family  of  Dawkins  and  Mrs.  Nelson  was 
such  that  had  the  property  and  possession  of  the  girl  Judy 
been  transferred  to  the  latter,  she  would  probably  have  known 
it,  and  the  fact  that  she  did  not  know  it,  although  weak,  is 
nevertheless  some  evidence  tending  to  show  that  it  did  not  ex« 
ist:  Thomas  v.  De  Orafenreid^  17  Ala.  602. 

Mrs.  Edge  was  asked  by  the  plaintiff,  on  cross-examina- 
tion, whether  she  had  not  heard  Mrs.  Nelson  say  that  the  girl 
Judy  was  given  by  Dawkins  lo  James  B.  Nelson,  and  whether, 
at  the  time  of  the  conversation,  Mrs.  Nelson  had  the  possession 
of  the  girl.  The  witness,  answering  the  question,  says  she 
heard  Mrs.  Nelson  say,  about  sixteen  years  ago,  that  Garland 
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had  given  Judy  to  James  B.  Nelson,  but  she  does  not  state  that 
Mrs.  Nelson  then  had  the  slave  in  her  possession.  As  the 
declaration  was  not  connected  with  the  possession,  it  is  well 
settled  that  it  was  not  properly  admissible  as  evidence,  and  the 
court  properly  excluded  it. 

Phebe  Webb  was  examined  by  the  defendant,  but  an  ob- 
jection was  duly  made  on  the  part  of  the  plaintiff  to  her  compe- 
tency, on  the  ground  of  interest.  It  appears  that  she  had  hired 
the  slaves  to  the  defendant  to  work  for  their  victuals  and 
clothes,  and  while  he  thus  possessed  them  this  action  was  com- 
menced. She  was  examined  to  prove  her  title  to  legalize  his 
possession;  and  as  in  the  contract  of  hiring  there  is  an  implied 
warranty  that  the  thing  hired  belongs  to  the  hirer,  she  would, 
upon  a  failure  of  title  in  a  suit  against  her  bailee,  having  due 
notice  thereof,  be  liable  over  to  him  for  the  damages  he  should 
have  to  pay  by  way  of  hire.  That  he  gave  the  negroes  only 
their  victuals  and  clothes  for  the  hire  does  not  affect  the  princi- 
ple. This,  though  small,  was  a  valuable  consideration,  and  en- 
titles the  defendant  to  occupy  the  relation  of  a  purchaser  of  the 
slaves  for  the  term  for  which  they  were  hired.  We  would 
observe  that  this  is  such  interest  as  the  defendant  may  release, 
after  which  he  may  re-examine  the  witness. 

Said  witness  stated  that  her  first  husband  possessed,  owned, 
and  controlled  said  slave  over  since  she  was  acquainted  with 
her.  The  plaintiff  moved  to  reject  the  word  "owned"  from 
the  deposition,  but  the  court  refused  to  do  so.  We  see  no 
valid  ground  of  objection  to  the  proof.  Ownership  is  a  fact, 
and  if  the  witness  knew  it,  we  know  of  no  rule  of  law  which 
forbids  her  deposing  to  it. 

The  same  may  be  said  with  respect  to  that  portion  of  the 
deposition  of  Mrs.  Webb  in  which  she  states:  "After  the  death 
of  Mr.  Dawkins  I  became  owner,  and  I  owned  said  negroes 
until  I  sold  Judy  to  Mr.  Thomas  in  Alabama."  This  proof 
certainly  has  a  material  bearing  upon  the  issue,  which  is  the 
title  to  the  slaves;  and  if  the  plaintiff  had  conceded  the  witness's 
competency  to  testify,  it  was  neither  "  illegal,  irrelevant,  nor 
improper,"  as  stated  in  the  objection  to  it. 

John  Davenport  and  his  wife  Elizabeth  were  examined  on 
interrogatories  and  cross-interrogatories  propounded  by  the 
parties.  They  deposed  that  they  were  acquainted  with  the  slave 
Judy  some  time  about  1818  or  1820,  and  that  she  was  in  Qarland 
Dawkins'  possession  when  they  first  and  last  knew  her,  **  only 
to  loan,  as  before  stated."    In  answer  to  a  previous  interrogo- 
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toiy,  they  had  stated  that  Garland  had  told  them  he  had  loaned 
the  girl  to  his  sister,  Mrs.  Nelson,  as  an  act  of  kindness,  as  he 
was  willing  to  assist  her;  but  this  latter  answer  was  excluded 
by  the  court.  They  further  stated  that  they  knew  the  girl  in 
possession  of  Mrs.  Nelson,  "for  she  was  sent  there  as  a  loan, 
to  nurse;"  and  in  answer  to  the  concluding  interrogatory,  re* 
quiring  them  to  state  every  fact  and  circumstance  tending 
to  show  that  Ghirland  never  gave  the  slave  to  the  plaintiff, 
they  reply,  "Because  he  [the  said  Garland  Dawkins]  told  us 
so." 

The  plaintiff  moved  the  court  to  exclude  from  their  testimony 
above  stated  the  words  "  only  to  loan  her,  as  we  before  stated;'* 
this  the  court  refused.  Plaintiff  also  moved  to  strike  out  the 
clause  "  for  she  was  sent  there  as  a  loan,  to  nurse;"  which  mo- 
tion was  denied. 

The  commissioner  who  took  this  deposition  evidently  was  not 
veiy  expert  in  such  matters,  as  the  same  is  very  inartificially 
written  down  and  expressed,  and  some  regard  must  be  had  to  this 
consideration,  since  by  subjecting  such  depositions  to  very  rigid 
rules  of  criticism,  the  ends  of  justice  would  very  often  be  de- 
feated. We  must  gather  the  meaning  of  the  witnesses  as  well  as 
we  may,  from  the  inapt  expressions  often  used  by  the  commis- 
sioners to  express  it.  It  was  supposed  by  the  counsel  that  the 
answer  to  the  last  general  interrogatory  is  so  connected  with  the 
answers  to  the  fourth  and  fifth  as  to  render  the  latter  but  hear- 
say; but  we  do  not  think  this  a  fair  construction  of  it.  These 
witnesses  lived  for  seventeen  years  near  neighbors  to  the  par- 
ties, and  it  would  not  be  improbable  that  they  should  have  had 
personal  knowledge  of  the  facts  to  which  they  deposed.  At  all 
events,  we  do  not  feel  warranted  in  so  construing  the  last  an- 
swer as  to  make  it  relate  back  to  the  previous  answers,  and  ren- 
der them  but  hearsay.  To  exclude  them,  the  plaintiff  should 
have  examined  as  to  the  witnesses'  means  of  knowledge,  and 
not  have  left  the  matter  doubtful;  for  in  case  of  doubt,  it  were 
better  that  the  jury  should  have  the  proof  than  that  it  should 
be  excluded. 

As  to  the  objection  to  that  portion  of  Davenport's  answer 
to  the  first  cross-interrogatory,  which  says  **  the  girl  Judy  went 
backwards  and  forwards  from  Garland  Dawkins  to  Mrs.  Nelson, 
and  from  Mrs.  Nelson  to  Dawkins,"  we  need  only  say  that  the 
objection,  being  based  upon  the  ground  that  it  is  not  respon- 
sive to  the  question,  comes  too  late  upon  the  trial.  It  should 
have  been  made  earlier;  but  it  was  not  tenable  upon  the  merits; 
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for  the  qaestion  inquires  for  the  length  of  time  the  girl  waa  in 
Mrs.  Nelson's  possession,  and  when  she  was  taken  back  into 
Dawkins'  possession. 

After  setting  out  all  the  proof,  and  some  additional  excep- 
tions to  it,  which  we  do  not  deem  of  sufficient  moment  to  re- 
quire a  special  notice,  the  bill  of  exceptions  states  that  the  court 
charged  the  jury  **  that  if  they  believed  from  the  evidence  that 
the  declarations  of  the  alleged  donor  to  his  sister,  constituting 
the  alleged  gift,  were  if  she  would  have  a  boj  child  he  would 
give  it  a  negro,  that  this  amounted  only  to  an  intention  to  give 
upon  the  birth  of  a  boy  child,  and  taken  separately  would  not 
amount  to  a  gift;  and  that  in  order  to  consummate  a  gift,  un- 
der such  circumstances,  a  delivery  should  have  been  made  after 
the  birth  of  the  child." 

There  was  proof  tending  to  show  that  Garland  Dawkins, 
some  few  months  before  the  birth  of  the  plaintiff,  delivered  the 
mother  of  the  slaves  sued  for  to  Mrs.  Nelson,  the  mother  of  the 
plaintiff,  for  him;  that  is,  as  we  anderstand  Mrs.  Nelson's  proof, 
the  gift  was  made  and  the  property  was  delivered  to  her  to  belong 
to  her  child,  with  which  she  was  then  pregnant,  should  it  be  a 
boy. 

It  seems  now  to  be  the  settled  law  that  an  infant  is  in  este 
from  the  time  of  its  conception  for  the  purpose  of  taking  any 
estate  for  its  benefit,  provided  it  be  afterwards  bom  alive,  and 
after  such  a  period  of  fetal  existence  that  its  continuance  in  life 
might  be  reasonably  expected:  Harper  el  Ux.  v.  Archer^  4  Smed. 
&,  M.  109  [43  Am.  Dec.  472],  and  cases  there  cited.  Such  being 
the  rule  of  law,  if  an  actual  delivery  of  the  slave  was  made  to 
the  mother  while  she  was  pregnant  with  the  plaintiff,  as  a  con- 
summated gift  to  her  child  in  the  event  it  should  be  a  boy,  this 
would  vest  in  him  an  inchoate  right,  which  would  become  per- 
fected at  his  birth,  without  any  further  or  other  delivery.  The 
mother  would  hold  in  trust  for  him. 

It  is  not  our  province  to  decide  whether  the  facts  proved 
show  that  a  gift  was  perfected  before  the  plaintiff's  birth.  This 
is  a  matter  for  the  jury,  as  the  evidence  is  conflicting.  It  is 
sufficient  that  there  was  some  evidence  tending  to  show  that 
fact,  and  this  was  virtually  withdrawn  from  the  jury  by  the 
charge,  which  assumed  that,  although  there  may  have  been  a 
delivery  in  June,  before  the  plaintiff's  birth  in  October,  1823, 
yet  such  delivery  for  him  could  not  render  the  gift  perfect,  as 
in  the  opinion  of  the  court  it  required  a  delivery  after  his  birth 
in  order  to  consummate  the  gift     In  this  the  judge 
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the  law,  and  for  this  and  the  other  noticed  emm  the  canee 
most  be  remanded. 
Judgment  reversed  and  oanae  remanded. 


Ir  Amr  Pabt  or  OomnBaATnur  o  AmfirraD  nr  Btdudtoii^  Whols 
Unas  BB  Amnrm):  HatA  t.  PoUer^  43  Am.  I>eo,  88;  where  prior  oues  in 
this  series  sre  ooUeoted  in  note;  Matkxkt  y.  Lymant  46  Id.  188;  Jomt  ▼.  FoH, 
36  Ala.  449.  Bat  if  a  witness  testifies  that  he  can  not  reooUect  all  that  was 
■»id  at  the  time,  it  is  no  reason  for  refusing  to  receive  what  he  remembers; 
Pond  ▼.  8taU^  66  Id.  196;  see  jVooe  v.  (7amer,  70  Id.  443. 

In  Latino  Pexdzgatb  vob  Ikpeaohhxnt  or  WnNns  bt  Fbbyious 
IN00NSI8KXNT  Statxmsntb,  the  sabstanoe  of  the  langoage  vsed  by  him 
should  be  stated,  and  he  should  be  asked  as  to  the  time,  place,  and  fax* 
cumstanoes  inTolved  in  the  supposed  contradiction:  WhU^ord  t.  Butch' 
myer,  39  Am.  Deo.  640,  and  prior  cases  in  this  series  referred  to  in  note } 
Bealy  ▼.  State,  44  Id.  641,  and  cases  cited  in  note;  JlToors  ▼.  jSetfs,  53  Id. 
971 ;  LewiB  v.  Post,  1  Ala.  66;  State  r.  Mortar,  2  Id.  43;  HoweU  t.  Jieynolds, 
12  Id.  128;  Carhak  v.  JTinOey,  15  Id.  623;  Kelwn  t.  Ivenon,  Id.  216;  Arm- 
strong ▼.  Huffttutier,  19  Id.  51 ;  Powell  r.  State,  Id.  577;  I>oe  d.  Hughes  ▼. 
WUkinmm,  35  Id.  453;  Bradfordy.  Barclay,  39 Id.  33;  HaJey  r. State,  63  Id. 
83;  Washington  t.  State,  Id.  189;  FUnn  y.  J?arkr,  64  Id.  193;  Dabnsy  y. 
MUdneO,  66  Id.  495;  Henderson  y.  State,  70  Id.  29. 

DXOLABATIONB  OT   PaBTT  IN  FOBSBSSION  OF  PBOPBBTT  A8  TO  OWVEBSHIT 

are  admissible  in  evidence  as  part  of  the  res  gestcs:  Temney  v.  Evans,  40  Am. 
Dec  194;  Marey  v.  SUme,  54  Id.  736,  and  cases  cited  in  note;  Bradley  v. 
Spofford,  55  Id.  205,  and  cases  cited  in  note;  Mussey  r.  Holt,  Id.  234,  and 
eases  cited  in  note;  Crump  v.  United  States  Min,  Oo^  56  Id.  116,  and  cases 
sited  in  note;  Nelson  v.  Ifferson,  17  Ala.  216;  7*homas  y.  Henderson,  27  Id. 
523;  Thomas  v.  De  Oraffenreid,  Id.  651 ;  Gillespie  v.  Burleson^  28  Id.  551, 
citing  the  principal  case ;  Oimon  v.  Baldwin,  38  Id.  60;  Manaway  v.  State, 
44  Id.  375;  Hwrt  v.  StaJte,  55  Id.  214;  Kirkland  v.  Trott,  66  Id.  417;  Datid 
V.  David,  Id.  140;  Daffron  v.  Crump,  69  Id.  77;  Alabama  O,  S.  B.  B.  Co,  t. 
Hasok,  72  Id.  112.  But  declarations  of  ownership  unaccompanied  by  posses- 
sion are  inadmissible :  Bowan  v.  Hutehmson,  27  Id.  328;  StalUng  v.  Hinson, 
49  Id.  92;  Lavender  v.  Hall,  60  Id.  214;  Tanner  v.  Louisville  <6  ^.  B.  B.  Co., 
Id.  621.  Validity  of  trust  deed  can  not  be  impugned  by  declaration  of  one 
in  possession  of  property:  Weaver  v.  Teatmans,  15  Id.  539;  see  Thompson  v. 
Drake,  32  Id.  99. 

DlGLABATIONB  OF  PXBSON  IN   FOSSBBSION  AS  TO  TiTLB  ABB  AdMISSIBLB  IN 

Explanation  of  It,  but  facts  unconnected  with  possession  are  inadmissible: 
Bowles  y.  James,  49  Ala.  183;  Doihard  v.  Denson,  72  Id.  541. 

Affibmativb  Tbstimony  Outweiohs  Nbqativx^  as  Qbnxbal  Bulb:  bann- 
ers' etc.  Bank  v.  Champlain  Trans,  Co.,  56  Am.  Dec.  68,  and  reference  in  note. 
Bee  ^orrii  y.  JBett,  27  Ala.  520;  Stoddard  v.  KeUy,  60  Id.  462. 

That  Bailbb  oak  not  DispirTB  Titlb  of  his  Bailor  is  laid  down  in 
N^son  y.  Iverson,  17  Ala.  216;  but  it  is  said  that  this  must  be  confined  to 
cases  where  the  bailee,  in  good  faith,  in  fulfillment  of  the  terms  of  his  con- 
tracts  has  restored  the  property  to  his  bailor  before  he  is  notified  that  the 
owner  will  look  to  him  for  it:  Jones  v.  Fort,  36  Id.  449,  466. 

OwNBBSHip  IS  Fact  to  Which  Witnbss  may  TEsnrr;  Tenney  y.  JSvanSf 
40  Am.  Dec.  194,  and  note  thereto;  Thomas  v.  De  Oraffenreid^  27  Ala.  651 1 
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Sawlea  t.  James^  49  Id.  183;  Dc^ffran  v.  Orwnp,  69  Id.  77,  citing  the  principal 


ObJIOTIOHB    that    ASBWXBS    abb     IbBBSPOHBIYB     to     iNTSBBOaATOSXai 

Comb  too  Latkat  Tbial:  McCrecarf  v.  Twrk,  29  Ala.  244;  Saltmanh  v.  Bowery 
34  Id.  613,  citing  the  principal  case;  Park  v.  Wooien,  35  Id.  242 ;  Olemeni  t. 
Cureton,  36  Id.  120;  Qrey  ▼.  MobOt  T.  Co.,  65  Id.  387;  LtmbviOe  AN.  R.  R. 
Co,,  56  Id.  411;  Moore  ▼.  Robinvm,  62  Id.  537;  Mem^phk  A  C.  B.  It,  Oo.  t. 
Maple$,  63  Id.  601;  WhOdm  v.  Merchaate  Bcmk,  64  Id.  1;  Plcmtere  Int.  Ox 
T.  Twutall,  72  Id.  142;  Bh^ord  ▼.  DemmO,  Id.  491. 


Haemson  v.  State. 

[24  AXtABAMA,  67.1 

To  JjJBTOY  TLouaatDM  on  Qsonin)  of  Sblf-obfxnbi^  the  deceased  moat  in- 
dicate by  some  act  or  demonstration,  at  the  time  of  the  killing,  a  preesnt 
intention  to  carry  ont  a  deadly  purpose,  thereby  inducing  a  reason  sbls 
belief  on  the  part  of  the  slayer  that  it  is  necessary  to  depriTC  him  of  life 
to  save  his  own;  and  it  b  not  sufficient  that  the  deceased  had  the  means 
at  hand  for  effecting  such  purpose,  unless  the  evidence  shows  some  aot 
or  demonstration  to  carry  it  out. 

Dkubeeatelt  Killiko  a  Man  to  Piubvxnt  Mxbb  TBEBPAas  upon  Pbopbbtt 
IS  MuBDBK,  whether  such  trespass  could  or  oould  not  be  otherwise  pre* 
vented. 

Ebbob  to  the  cirouit  court  of  Clarke.  Plaintiff  in  error  was 
oonvicted  of  the  murder  of  Q«orge  W.  Gilbert.  'Deceased  and 
Harrison  had  lands  lying  contiguous  to  each  other.  Previooslj 
to  the  killing,  deceased  had  dug  a  ditch  draining  a  pond  of 
water  accumulated  on  the  land  of  both.  This  ditch  allowed  the 
water  to  flow  off  through  the  land  of  Harrison,  who  on  the  day 
previous  to  the  killing  was  seen  at  work  on  the  ditch,  which  on 
the  following  day  was  found  filled  up  with  dirt.  In  conse- 
quence thereof  Gilbert's  com  was  overflowed  with  water.  He 
sent  his  wife  and  boys  to  open  the  ditch  where  it  was  filled  up 
in  the  field  of  Harrison,  saying  at  the  same  time  that  ''he  did 
not  wish  to  have  any  fuss  or  difficulty  with  Harrison."  While 
removing  the  dirt,  Harrison  struck  one  of  the  boys  with  a  hoe. 
The  boy  ran  home,  when  Harrison  said  as  he  started:  ''  If  it  ia 
for  guns  you  are  going,  I  will  go  and  get  mine."  He  did  so, 
returned  immediately,  and  said  to  Mrs.  Gilbert:  **If  Gilbert 
comes  here,  I  will  kill  him."  The  boy  notified  his  father  of 
Harrison's  interference,  when  Gilbert  said:  ''It  will  not  do  to 
let  the  com  spoil,  and  we  must  go  back  and  let  off  the  water." 
They  did  go,  taking  their  guns  with  them,  but  without  making 
any  demonstration  of  hostility.    Gilbert  came  up  within  a  few 
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feet  of  HarriBOXiy  and,  with  his  gun  still  on  lus  Bhonlder,  was 
about  to  speak  to  his  wife,  when  Harrison  fired  at  him  and  killed 
him.  The  oonrt  charged  the  jury  that  **  if,  when  Gilbert  came 
armed  to  the  ditch,  Harrison  had  reason  to  belieye  that  Gilbert 
was  about  to  shoot  him,  and  that  Harrison's  only  safety  was  in 
taking  the  first  shot,  then  the  killing  was  in  self-defense;  but 
that  this  belief  of  Harrison  must  not  rest  on  his  fears  only:  it 
must  be  a  well-founded  belief  of  a  danger  to  his  life,  or  of  some 
great  bodily  harm,  immediately  at  that  time  pressing  on  him." 
Defendant's  counsel  asked  the  court  to  charge  the  juiy  *'  that, 
if  Harrison  was  in  possession  of  the  land,  and  had  closed  up 
the  ditch,  Gilbert  had  no  right  to  use  force  in  opening  it, 
although  it  might  cause  his  land  to  overflow;"  also,  "  that  if 
Harrison  had  a  well-founded  belief  that  Gilbert  came  into  his 
field  with  his  gun  with  the  intention  of  doing  him  a  bodily  harm, 
then  Harrison  was  not  bound  to  wait  for  Gilbert  to  execute 
his  intentions,  but  might  act  in  his  own  defense."  The  charge 
given,  and  the  refusal  to  charge  as  requested  were  assigned  for 
error. 

WiUiamson,  for  the  plaintiff  in  error. 

if.  A.  Baldmn,  atiomey  general,  contra. 

By  Oourt,  CmLTOK,  0.  J.  The  charge  which  was  given,  when 
considered  with  reference  to  the  facts  set  out  in  the  bill  of  ex- 
ceptions, was  more  favorable  to  the  defendant  than  the  law 
would  authorize.  There  was  no  evidence  that  Gilbert  was  about 
to  shoot  Harrison  when  the  latter  killed  him;  on  the  contrary, 
he  was  standing  with  his  gun  on  his  shoulder,  and  about  speak- 
ing to  his  wife,  when  he  was  shot  down,  and  this  shooting  was 
carrying  out  a  threat  made  to  the  wife  of  Gilbert  by  Harrison, 
that  he  would  kill  him  if  he  came  there. 

The  law  of  self-defense,  so  far  as  the  proof  set  out  in  the 
record  shows  the  transaction,  had  nothing  whatever  to  do  with 
the  case.  Harrison,  in  the  first  instance,  brought  on  the  diffi« 
culty  by  a  most  unneighborly  and  malicious  act,  in  stopping  up 
the  ditch,  thus  injuring  himself  in  order  to  overflow  the  grow- 
ing crop  of  the  deceased.  When  it  was  attempted  to  be 
opened,  he  was  there,  throwing  in  the  dirt,  as  the  wife  and  chil« 
dreu  were  engaged  throwing  it  out;  he  inflicts  personal  violence 
upon  one  of  the  children  with  his  hoe,  and  when  the  child  left,  he 
flies  to  his  gun;  and  without  necessity,  and  in  the  absence  of  any 
atiempt  or  demonstration  of  an  intention  to  injure  him,  on  the 
pa.t  of  the  deceased,  other  than  having  his  gun  upon  his  shoul- 
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der,  he  deliberately  slioota  bim  down  while  in  the  act  of  speak- 
ing to  his  wife.  It  was  calculated  to  mislead  the  jvay,  to  charge 
on  the  law  of  self-defense  under  such  ciioustances,  for  they 
might  well  have  inferred  that  the  court  would  not  give  a  charge 
which  was  abstract,  and  hence,  that  merely  having  a  gun 
upon  his  shoulder,  without  more,  put  the  life  of  the  prisoner  in 
imminent  peril,  justifying  him  in  what  he  did*  Such  is  not  the 
law. 

It  was  correctly  said  by  Buffin,  0.  J.,  in  State  ▼.  Soott,  4 
Ired.  L.  409  [42  Am.  Dec.  148],  that  ''  the  belief  that  a  per- 
son designs  to  kill  me  will  not  prevent  my  killing  him  from  being 
murder,  unless  he  is  making  some  attempt  to  execute  his  de- 
sign, or  at  least  is-  in  an  apparent  situation  to  do  so,  and 
thereby  induces  me  reasonably  to  think  that  he  intends  to  do  it 
immediately."  The  ''situation"  spoken  of  is  not  tiuit  he  has 
the  means  at  hand  for  effecting  a  deadly  purpose,  but  that,  by 
some  act  or  demonstration,  he  indicates  at  the  time  of  the  killing 
a  present  intention  to  carry  out  such  purpose,  thereby  inducing 
a  reasonable  belief,  on  the  part  of  the  slayer,  that  it  is  neces- 
sary to  deprive  him  of  life  to  save  his  own:  Priichett  v.  Siaie^  22 
Ala.  39  [58  Am.  Dec.  250];  Whart.  Crim.  L.  260. 

It  is  manifest  from  what  we  have  said  that  there  was  no  error 
in  refusing  the  charges  asked  by  the  counsel  for  the  defendant 
in  the  court  below. 

Whether  Gilbert  had  or  had  not  the  right  to  use  force  in 
opening  the  ditch,  was  a  question  which  did  not  arise  upon  the 
proof.  It  is  perfectly  clear  that  the  prisoner  had  no  right  to 
take  his  life  to  prevent  his  opening  it:  1  Bussell  on  Crimes, 
663.  If  one  man  deliberately  kill  another  to  prevent  a  mere 
trespass  upon  property,  whether  such  trespass  could  or  could 
not  be  otherwise  prevented,  it  is  murder:  Stale  v.  Morgan^  3 
Ired.  L.  186  [38  Am.  Dec.  714];  CommonwedUh  v.  Drew,  4 
Mass.  391;  Whart.  Crim.  L.  258. 

As  to  the  last  charge  asked  and  rfsf used,  it  is  fully  covered  by 
what  we  have  said  as  respects  the  charge  given. 

There  is  no  error  in  the  record,  and  the  sentence  of  oonviotion 
is  affirmed. 


HoMioiDS  JnsnFiABLB  oir  Gbound  ov  SsLF-DEnNBB:  Sea  State  v.  Ohmibrt 
52  Am.  Deo.  599;  Shorter  v.  People^  51  Id.  286,  and  note  293,  where  the  salh 
jeot  is  diacaaeed  and  casea  bearing  upon  it  are  collected:  Chmmomoealth  t. 
ShcMf,  52  Id.  71 1»  and  note. 

HoMidDS  IB  NOT  JusnriABLS  TO  Pbxvemt  Mxbb  Misoebcbakobs:  Bobertt 
T.  State,  55  Am.  Dec  97,  and  note;  Oarmouehe  ▼.  Bonla,  64  Id.  SSft. 
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Ths  FBiifOiPAL  GA8B  IB  OTTCD  lA  Swupton  T.  Siotn^  69  Ala*  14;  Dmpnt  t. 
Bia^  93  Id.  389^  to  fint  point  of  lylUbiu,  mpra. 


Stein  v.  Burden. 

[34  AxoBAllA,  130.] 

LwiBLATiyx  Obart  to  Inoorpoeatxd  Gompant.  Oivuro  Thbm  Ezclusiti 
BiOHT  ov  CoNDUOTiiTO  Wateb  TO  CiTT  lOB  TiBH  ov  YsABS,  oonfen 
no  light  upon  them  to  diyert  waters  of  a  ronning  stream  to  the  injnzy 
of  liparian  pzoprieton,  without  making  compensation  therefor. 

RXPABIAN   PBOPBIXIOBS  ABB  NOT  DePBIVED  Of  THBiB  COMMOH-LAW  AonOir 

VOB  Daxaqbs^  where  the  lessee  of  certain  city  water-works  fails  to  exer- 
cise his  authority,  conferred  by  legislatiye  enactment,  in  suing  out  a  writ 
of  ad  quod  damnum^  to  ascertain  damages  sustained  by  such  proprieton 
for  his  dirersion  of  the  water  of  a  running  stream. 

MuinciPAL  CoBPOBATiON  OwKiHO  Land  ufon  Watbbooitbsb  acquires  no 
right  to  divert  water  from  the  stream,  to  the  injury  of  other  riparian  pn> 
prietors,  in  sujQEicient  quantities  to  supply  the  domestic  wants  of  its  in- 
habitants residing  at  a  distance  of  from  three  to  fire  miles  from  the 
stream. 

BviDXNCB  OT  Damagi  Ooqasionbd  bt  Biybbsioh  ov  Watbb  can  not  be 
given  by  one  uninformed  as  to  siae  of  the  stream,  its  supply  of  water,  or 
the  amount  diverted. 

Dahagbs  AoGBircEro  Subsbqubht  «o  CoMMBiroBiiBHT  ov  Aonoir  vob  Dak- 
A018  bt  Bipabiab  Pbovbzkeobs  are  not  recoverable  except  in  a  now 
action,  but  evidence  of  such  damages  is  admissible  to  show  the  conse- 
quences of  the  original  diversion. 

KviDBKOB  ov  AaruAL  P06SBS8XON,  WITH  CLaiM  ov  Trrui,  enables  plaintiff 
to  sue  for  disturbance  of  riparian  rights,  and  evidence  of  plaintiff's  want 
of  title  is  irrelevant. 

XiPABiAN  Pbopbixtob  IS  Ebtttlbd  TO  NoiiiirAL  Daxagbs  for  any  disturb- 
ance of  his  right,  without  proof  of  actual  damage. 

TiTLB  BT    PBBSCaUFTION  IS  BaISBD  BT  XTrIVOBM  AND  UnXNTBBBUFTBD  Di- 

▼BBSION  OV  Watkb  for  the  period  prescribed  by  the  statute  of  limitations; 
and  the  water  may  be  used  or  applied  in  various  ways»  but  no  materia] 
change,  injurious  to  other  owners,  wiU  be  allowed. 

AonoN  on  the  case  by  John  Borden  against  Albert  Stein  to 
recover  damages  for  defendant's  alleged  diveraion  of  water  of 
Three  Mile  creek  from  plaintifTs  mill.  The  opinion  states  the 
other  facts. 

F.  8.  Blawni,  WiOiam  J£  Brook^^  md  O.  W.  B^pier^  for  th* 
plaintiff  in  error. 

P.  PhUlipB,  oanira. 

By  Coorty  Ghiu>THWAiT»,  J.  The  plaintiff  in  error,  Stein,  is 
the  leasee  of  the  city  water-works  of  Mobile,  and  dednoes 
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right  to  divert  the  water  of  the  Three  Mile  creek  from  the  act 
of  the  legislature  of  December  20, 1820  (Toulmin's  Digest,  793), 
the  preamble  to  which  recites  that  it  had  been  represented  that 
it  would  be  advantageous  to  the  health  and  commerce  of  Mobile 
to  be  supplied  with  water  from  some  of  the  running  streams  in 
its  vicinity,  and  that  certain  persons  had  agreed  to  associate 
themselves  together  for  the  purpose  of  conducting  a  supply  of 
water  from  the  Three  Mile  creek. 

The  first  section  incorporates  these  persons  and  their  assigns, 
and  confers  upon  the  company  the  usual  powers  incident  to 
corporations. 

The  second  section  gives  the  company  authority  to  cut  a 
canal  to  contain  the  logs  which  were  to  serve  as  conduits  for 
the  water,  and  to  enter  upon  the  lands  through  which  the  canal 
passed,  for  the  purposes  of  construction  and  repair;  and  pro- 
vides compensation  to  the  owners  of  such  lands  for  the  injuries 
which  they  might  sustain. 

The  third  section  gives  to  the  company  the  exclusive  right  of 
conducting  the  water  to  the  city  for  a  term  of  years,  on  certain 
conditions,  one  of  which  is,  that  the  canal  shall  not  be  carried 
through  any  Arson's  land  without  the  consent  of  the  owner. 

The  other  sections  regulate  the  water  rates  to  be  charged  by 
the  company,  and  prescribe  penalties  for  injuring  the  logs  in 
which  the  water  is  conveyed,  cutting  the  hydrants,  obstructing 
the  creek  above  the  water- works,  and  using  the  water  in  the 
city  without  paying  for  it. 

By  the  act  of  1841  all  the  rights,  privileges,  and  immunities 
granted  under  the  act  of  1820  are  vested  in  the  plaintiff  in 
error:  Pamph.  Laws  1841,  p.  52;  and  by  the  act  of  1841  he 
is  authorized  to  sue  out  writs  of  ad  quod  damnum,  to  ascertain 
what  damages  may  be  sustained  by  the  proprietors  of  lands  on 
the  Three  Mile  creek  in  consequence  of  the  withdrawal  of  the 
water  or  otherwise:  Pampha  Acts  1841,  p.  5. 

The  first  and  most  material  question  involved  in  this  case  is, 
whether  the  act  of  1820  confers  upon  the  company  any  right 
to  the  use  of  the  water  in  the  creek.  It  does  not  give  this  right 
in  express  terms,  and  if  it  exists  at  all,  it  can  only  be  by  impli- 
cation. One  of  the  probable  consequences  of  using  the  water 
for  the  supply  of  a  corporation  like  the  city  of  Mobile  would 
be  to  impair  Uie  rights  of  the  riparian  owners  below  the  point 
where  the  water  was  diverted,  and  in  a  greater  or  less  degree 
to  diminish  the  value  of  their  property.  A  just  respect  fox 
private  rights  demands  that  legislative  grants  should  not  be 
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00  constmed  aa  to  affect  individual  property,  unless  the  con- 
struction can  be  sustained  upon  the  express  words  of  the  act,  or 
is  clearly  deducible  from  it.  It  would  hardly,  we  apprehend, 
be  contended  that  a  statute  incorporating  a  company  for  the 
purpose  of  erecting  a  public  hospital,  upon  lands  belonging 
either  to  the  general  government  or  an  individual,  would  have 
the  effect  of  passing  the  title  of  the  land  to  the  corporation;  or, 
as  in  the  case  put  by  the  counsel  for  the  defendant  in  error, 
that  the  right  to  construct  a  railroad  between  two  points  would 
give  the  right  of  way,  any  more  than  it  would  the  right  to  use 
the  materials  for  its  construction  found  along  the  route.  So  if 
the  legislature  should  authorize  a  public  improvement  by  meaus 
of  a  canal,  and  the  construction  of  the  work  would  destroy  or 
impair  the  value  of  private  property  without  affording  the 
means  of  indemnification,  the  owner  of  the  property  destroyed 
or  injured  would  have  his  action  at  law  against  those  who 
caused  the  damage:  Stevens  v.  Proprietors  0/ Middlesex  Canal, 12 
Mass.  466.  In  the  present  case,  there  is  nothing  in  the  statute 
from  which  the  intention  of  the  legislature  to  give  the  use  of 
the  water  can  legitimately  be  inferred;  and  the  care  with  which 
they  have  guarded  the  rights  of  others,  in  requiring  the  consent 
of  the  owners  of  the  land  through  which  the  canal  passed  to  be 
given,  and  providing  compensation  for  the  injury  which  they 
might  sustain,  is  at  least  persuasive  to  show  that  the  legislature 
intended  to  grant  no  right  which  might  be  detrimental  to  others. 
The  right  to  the  use  of  the  water  intended  to  be  used  by  the 
company  under  certain  conditions  and  limitations  belonged  to 
the  owners  of  the  land  through  which  it  run.  It  is  this  right 
which  is  frequently  the  most  valuable  portion  of  the  freehold, 
and  is,  in  some  senses,  as  much  identified  with  it  as  the  soil  of 
which  it  is  composed.  With  the  provisions  intended  for  the 
protection  of  property  which  are  found  in  the  statute,  in  the 
absence  of  any  express  provision  conferring  the  right,  or  any 
one  from  which  it  can  fairly  be  deduced,  we  must  hold  that  the 
act  of  1820  conferred  no  authority  to  divert  the  water. 

The  act  of  1841,  Acts  1841,  p.  5,  recognizes  the  right  of  the 
riparian  proprietors  to  compensation  for  any  injury  they  may  sus- 
tain by  the  diversion  of  the  water,  and  authorizes  Stein  to  sue  out 
a  writ  of  ad  qwod  damnum  to  ascertain  the  damages;  but  it  con- 
fers this  remedy  upon  him  alone,  and  if  he  does  not  pursue  it, 
the  proprietors  are  not  deprived  of  their  common-law  action, 
which  is,  indeed,  the  only  course  they  could  pursue  on  the  fail- 
ure of  Stein  to  proceed  in  the  mode  provided  for  by  the  statute. 
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It  is  insistedy  howevery  that  the  fact  that  the  city  of  Mobile 
owned  land  on  the  creek,  upon  the  point  where  the  mill  of  the 
defendant  in  error  was  located,  gave  to  that  corporation  the  right 
to  the  use  of  the  water  in  sufficient  quantities  to  supply  the  do- 
mestic purposes  of  its  inhabitants.  That  a  riparian  proprietor 
has  the  right  to  consume  even  the  whole  of  the  water  of  a  stream, 
if  absolutely  necessary  for  the  wants  of  himself  and  family,  has 
received  the  sanction  of  judicial  decision:  Evans  v.  MerritoecUher, 
8  Scam.  496  [38  Am.  Dec.  106];  Arnold  v.  Ibot,  12  Wend.  330; 
but  if  this  doctrine  be  correct,  it  can  have  no  application  in  the 
present  instance,  because  it  rests  upon  reasons  which  are  wholly 
inapplicable  to  corporations,  which  are  artificial  bodies,  and  can 
have  no  natural  wants.  There  are,  however,  other  considera- 
tions which  would  forbid  the  extension  of  this  rule  to  the  case 
before  us.  The  city  of  Mobile  is  not  located  upon  the  creek; 
it  is  from  three  to  five  miles  distant.  To  hold  that  a  municipal 
corporation  can,  from  the  mere  fact  of  owning  land  upon  a 
watercourse,  acquire  the  right  to  divert  the  water  in  sufficient 
quantities  to  supply  the  domestic  wants  of  its  inhabitants  resid- 
ing at  a  distance  of  from  three  to  five  miles,  to  the  injuiy  of  the 
other  proprietors,  would  be  unreasonable  in  itself,  and  unjust  to 
those  who  have  an  equal  right  to  participate  in  the  benefits  of 
the  stream. 

On  the  trial,  one  of  the  witnesses  for  the  plaintiff  stated  that 
he  had  '*  owned  two  mills,  and  was  well  acquainted  with  them,'* 
and  that  in  his  opinion  the  damage  sustained  by  the  plaintiff 
from  the  diversion  of  the  water  was  very  great.  This  evidence 
should  not  have  been  admitted.  The  damage  which  the  party 
had  sustained  depended  upon  the  quantity  of  water  diverted  by 
the  defendant,  and  whether  its  diversion  would  materially  dimin- 
ish the  quantity  necessary  for  the  mill  of  the  plaintiff.  The  fact 
that  the  witness  was  well  acquainted  with  the  mill  business 
would  not  inform  him  of  the  size  of  the  creek,  its  supply  of 
water,  or  the  amount  diverted.  He  therefore  did  not  stand  in 
a  situation  which  would  authorize  him  to  give  his  opinion  as  to 
a  result  which  necessarily  involved  these  questions.  The  objec- 
tion to  this  testimony  should  have  been  sustained. 

In  relation  to  the  evidence  showing  the  effect  of  the  diversion 
upon  the  water  upon  the  mill  of  the  plaintiff  we  do  not  think 
the  court  erred.  We  concede  that,  in  this  action,  no  recovery 
could  be  had  for  damages  which  had  accrued  subsequent  to  the 
commencement  of  the  action,  as  those  damages  would  properly 
form  the  ground  of  a  new  action,  and  therefore  could  only  ba 
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recoTered  in  that  mode:  Robinson  t.  Bland,  2  Barr.  1077, 1086; 
Longford  ▼.  Owsley,  2  Bibb,  215  [4  jLm.  Deo.  699];  Hoop.  286; 
Bhtnt  V.  MoCormick,  3  Denio,  283.  But  we  do  not  find  from 
the  record  that  the  evidence  was  offered  for  the  porpose  of  show- 
ing the  damagf^s  since  the  bringing  of  the  action,  but  simply 
the  effect  at  that  time  of  the  diversion  of  the  water,  with  the  view 
of  affording  information  to  the  jniy  of  the  consequences  of  the 
diversion,  under  simihir  circumstances,  before  the  suit;  and  in 
this  aspect  it  was  properly  admissible. 

The  evidence  offered  on  the  part  of  the  defendant  below,  to 
show  that  the  plaintiff  had  no  title  to  the  land  on  which  his  mill 
was  located,  was  properly  rejected.  A  lessee  at  will,  2  KoU. 
Abr.  551;  Sid.  347,  and  a  tenant  at  sufferance.  Id.;  13  Oo.  69;  1 
East,  245,  note  a,  may  maintain  an  action  of  trespass  to  real 
property;  and  the  rules  which  goyem  the  two  actions  are  in  this 
respect  analogous.  The  actuid  possession  with  the  claim  of 
title,  having  been  proved,  entitled  the  plaintiff  to  sue;  and  for 
that  reason  the  evidence  offered  was  irrelevant. 

We  think,  also,  that  the  charge  of  the  court  asserting  the 
principle  that  a  riparian  proprietor  was  entitled  to  damages  for 
any  disturbance  of  his  right  without  proof  of  actual  damage  was 
correct.  It  is  the  invasion  of  the  right  which  gives  the  action: 
1  W.  Saund.  346  b;  and  the  law,  in  the  absence  of  any  special  in- 
jury, gives  nominal  damages,  on  the  ground  that  the  undisturbed 
enjoyment  or  continuation  of  such  acts,  without  the  consent  of 
the  owner,  would  ripen  into  evidence  of  a  right  to  do  them: 
Young  v.  Spencer,  10  Barn.  &  Cress.  145;  Hobaon  v.  Ihdd,  4 
T.  B.  71;  WiUiams  v.  Esling,  4  Fa.  St.  486;  and  this  doctrine 
applies  to  all  cases  where  the  act  done  is  of  such  a  character 
that,  by  its  repetition  or  continuance,  it  may  become  the  f  ounda* 
lion  of  an  adverse  right:  Bliss  v.  Rice,  17  Pick.  23;  Parker  v. 
GriBWold,  17  Conn.  288  |42  Am.  Dec.  739];  TFe&6  v.  Fori.  Mfg. 
Co.,  3  Sumn.  189;  Crocker  v.  Bragg,  10  Wend.  260  [25  Am.  Dec. 
555];  Blanchard  v.  Baker,  8  Oreenl.  253  [23  Am.  Dec.  504]; 
Ripka  V.  Sergeant,  7  Watts  &  S.  9  [42  Am.  Dec.  214];  Hiilme  v. 
Shore,  3  Greenl.  116;  WeUon  v.  Marlin,  7  Mo.  307. 

The  fourth  charge  was  erroneous.  It  is  the  established  doc- 
trine that  the  exclusive  enjoyment  of  water,  or  any  other  ease- 
ment, in  a  particular  way,  for  the  length  of  time  which  is  the 
period  of  the  statute  of  limitations,  enjoyed  without  interruption, 
is  sufficient  to  raise  a  presumption  of  title  as  against  a  right  in 
any  other  person  which  might  have  been,  but  was  not,  asserted: 
Bdwar  Mfg.  Co.  v.  Nqponset  Mfg.  Co.,  16  Pick.  241;  State  v. 
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Wilkinson,  2  Vt.  480  [21  Am.  Dec.  560];  Ouihberi  v.  Lawson,  3 
McCord,  194;  8  Kent's  Com.  5th  ed.,  442.  We  have  held  tliat 
the  aot  of  1802,  Olay's  Dig.  327,  sec.  83,  which  fixes  twenty 
jears  as  the  limitation  to  the  right  of  entry  upon  land,  was  not 
repealed  by  the  act  of  1843:  Clay's  Dig.  329,  sec.  93;  Bawls  y. 
Kennedy,  23  Ala.  240  [58  Am.  Dec.  289];  and  this  being  the  case, 
iJie  uniform  and  uninterrupted  diversion  of  the  water  for  twenty 
years  would  give  to  the  defendant  in  error  a  title  by  prescription. 

We  do  not  consider  it  necessary  to  notice  the  argument  of  the 
plaintiff  in  error  upon  this  point,  as  it  woold  amount  to  no  more 
ilian  a  verbal  criticism  on  the  meaning  of  the  word  **  proved," 
as  it  is  used  in  the  bill  of  exceptions;  and  the  case  must  be  re- 
versed for  the  error  previously  noticed.  It  is  sufficient  to 
observe,  that  in  order  to  acquire  this  right  by  prescription,  the 
law  requires  that  the  mode  or  manner  of  using  the  water  during 
the  period  necessary  to  found  the  right  upon  should  not  be 
-materially  varied  to  the  prejudice  of  other  owners.  He  is  not 
bound  to  use  the  water  in  precisely  the  same  manner,  or  apply 
it  in  the  same  way;  and  in  this  country,  as  in  England,  a  change 
in  the  mode  and  objects  of  use  is  allowed,  the  only  restriotiona 
being  that  the  alterations  made  shall  not  be  injurious  to  those 
whose  interests  are  involved:  Gotrd  v.  LuUrel,  4  Co.  87  a; 
Saunders  v.  Newman,  1  Bam.  &  Aid.  258;  HaU  v.  Swift,  6  Scott, 
167;  Darlington  v.  Painter,  7  Pa.  St.  473;  Blanchard  v.  Baker,  8 
OreenL  253  [23  Am.  Deo.  504];  Johnsm  v.  Band,  6  N.  H.  22. 

For  the  error  we  have  noticed,  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Municipal  Cobporatiov  gav  RiKWims  Only  Powxbs  Exfbxbslt 
Gbantzd:  Toum  of  Petenbisrg  v.  Mapfin,  M  Am.  Deo.  501,  and  referencafl 
in  note; 

RiPABiAK  BiQBTS:  NeuhoU  V.  Irtaon,  54  Am.  Deo.  790,  and  cases  collected 
in  note;  Burden  ▼.  SUin,  27  Ala.  104^  citing  the  principal  case  to  the  second 
point  in  the  syllabos,  mtjpra;  Stein  v.  Burden,  29  Id.  127,  citing  the  principsl 
ease  to  the  point  that  the  stream  is  a  part  of  the  freehold.  See  BUmehard  ▼. 
Baker,  23  Am.  Dec.  504,  and  cases  cited  in  note. 

Damaou  fob  Dtvbbsion  of  Stbiam:  NewhaXt  v.  Irtmm,  64  Am.  Dec  79u, 
teferring  in  note  to  previous  oases;  Stetn  v.  Bmden,  29  Ala.  127,  citing  the 
principal  ease. 

TiTLi  BT  PBBGaimovs  StMkt  V.  Todd,  IB  Aa.  Dsa.  049}  HeaA  v. 
WmamM,  43  Id.  266. 
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Abeenathy  v.  Boazman. 

[U  Alabama,  lfi0.] 

Dkxd  Void  ab  to  Thibd  Pebsonb  by  Keason  o7  Advouix  Holdino  n 

NEyXBTHXLBBS  VaLID  AS  BSTWZEN    PA&TIES  THSSITO,   notwithstaDdillg 

the  ▼endee  was  in  posaession  as  tenant  of  the  adrene  holder  when  the 
deed  waa  made.  ^ 

BviDXMCX  or  VsNOES's  PossxasioN  as  Tenaitt  ov  Advebsji  Holdeb, 
WBXS  Deed  to  Him  was  Made,  is  not  Admissible  fob  Vendor  in  an 
action  for  breach  of  covenant  of  title;  because  knowledge  by  both  par* 
ties  of  an  adyerse  holding  and  want  of  fraud  does  not  relieve  vendor 
from  liability  to  make  good  his  covenant. 

OoYSNAST  by  Hugh  D.  Boazman  against  John  T.  Abemathy» 
for  breach  of  warranty  of  title  to  a  certain  tract  of  land  which 
Abemathy  had  conveyed  to  Boazman  by  deed  while  Kyle,  a 
third  party,  was  in  adverse  possession  of  the  land.  Plaintifi 
proved  his  deed;  the  institution  of  a  suit  against  him  by 
Eyle  for  the  recovery  of  the  land;  notice  to  Abemathy  to  de- 
fend the  action;  the  recovery  of  a  judgment  by  Eyle;  and  deliv- 
ery of  possession  under  a  writ  of  habere  facias  possessionem. 
Defendant  then  offered  to  prove  that  said  Boazman  held  the 
land  as  tenant  of  Eyle  at  the  time  of  Abernathy's  deed  to  Boaz- 
man, to  show  that  Boazman  knew  of  Eyle's  adverse  claim  and 
possession  against  Abemathy,  and  that  no  fraud  was  practiced 
by  Abemathy  on  Boazman.  The  court  excluded  the  testimony, 
defendant  excepted,  and  the  ruling  of  the  court  was  assigned 
for  errror. 

William  Oooper^  for  the  plaintiff  in  error. 

L.  P.  and  B.  W.  Walker,  contra. 

By  Court,  Chilton,  J.  The  principal  question  in  this  case 
for  our  decision  is,  whether  the  deed  from  Abemathy  to  Boas« 
man,  executed  while  Eyle,  a  third  party,  was  in  the  adverse 
possession  of  the  land,  is  void  as  between  the  parties  to  it. 

Thaiitisvoid  as  to  third  persons  is  too  well  settled  to  be 
controverted;  but  the  counsel  for  the  plaintiff  in  error  insists  thai 
it  is  void  as  between  the  parties,  and  that  if  such  was  not  the 
general  rule,  it  would  be  void  in  this  particular  case,  inasmuch 
as  Boazman,  the  vendee,  was  the  party  in  possession,  as  the 
tenant  of  Eyle,  at  the  time  the  deed  was  made. 

We  have  looked  into  the  cases  which  bear  upon  this  point,  and 
we  are  satisfied  that  the  weight  of  authority  is  decidedly  adverse 
to  the  view  taken  by  the  counsel  for  the  plaintiff  in  error. 

Judge  Kent,  in  commenting  upon  this  point,  remarks:  **  Am 
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the  oonyeyance  in  such  a  case  is  a  mere  nullity  and  has  no  op- 
eration,  the  title  continues  in  the  grantor,  so  as  to  enable  him 
to  maintain  an  ejectment  upon  it;  and  the  void  deed  can  not  be 
set  up  by  a  third  person  to  the  prejudice  of  his  title."  But  he 
adds:  ^*  As  between  the  parties  to  the  deed,  it  might  operate  by 
way  of  estoppel,  and  bar  the  grantor.  The  deed  is  good,  and 
passes  the  tiUe  as  between  the  grantor  and  grantee;"  and  this, 
he  says,  is  the  language  of  the  old  authorities,  even  as  to  a  deed 
founded  on  champerty  or  maintenance;  citing  Bro.,  tit.  Feoff- 
ments,.pL  19;  Fitzherbert,  J.,  in  27  Hen.  YIDL.,  fo.  23  b,  2i  a; 
Gro.  Eliz.  446;  1  Hawk.  P.  C,  c.  86,  sec.  8. 

The  same  doctrine  is  asserted  in  Jackson  v.  Demoni,  9  Johns. 
55,  60  [6  Am.  Dec.  259],  where  it  is  said  to  be  a  principle  which 
runs  through  the  books,  that  a  feofEment  upon  maintenance  or 
champerty  is  good  as  between  the  feoffor  and  feoffee,  and  is 
only  void  against  him  who  hath  right.  The  same  principle  waa 
reafiirmed  in  Livingston  ▼.  Peru  Iron  Co»,  9  Wend.  511,  516, 
where  Savage,  C.  J.,  says  he  considered  it  too  well  settled  to 
admit  of  doubt.  See  also  Den  v.  Oeiger^.  4  HalsL  225,  235, 
where  the  authorities  are  collected.  In  Abercrombie  v.  Baldwin, 
15  Ala.  871,  Collier,  C.  J.,  in  delivering  the  opinion  of  the 
court,  incidentally  remarks  in  the  argument:  ''  Such  a  sale,  it  is 
said,  is  void  for  all  purposes,  not  only  as  against  the  adverse 
possession  or  title,  but  as  between  the  parties  themselves;"  citing 
Williams  v.  Hogan,  Meigs,  187.  It  may  be  observed,  however, 
that  the  case  referred  to  was  a  decision  based  on  a  statute  of  Ten- 
nessee. It  is,  however,  needless  to  dwell  on  this  point,  since  we 
had  occasion  to  examine  it  at  the  last  term  of  this  court,  in  the 
case  of  Harvey  v.  Doe  ex  dem.  Carlisle,  23  Ala.  635,  and  there  held 
that  while  the  deed  was  void  as  to  third  parties  whose  right  was 
affected,  it  was  valid  as  between  the  parties.  It  may  not  be 
amiss  now  to  add,  that  the  reason  for  avoiding  the  deed  as  to 
third  parties  does  not  apply  as  to  the  parties  to  the  conveyance. 

The  proof  made  by  Points,  that  Eyle  was  in  possession  by 
Boazman  as  his  tenant,  could  not  have  affected  the  base  in  any 
way,  and  was  properly  excluded.  Concede  that  both  parties  to 
the  deed  knew  of  the  adverse  claim  of  Kyle,  and  that  there  was 
no  fraud:  still,  as  we  have  seen  the  deed  is  valid  inier  partes, 
this  does  not  relieve  Abernathy  from  the  liability  to  make  good 
his  covenants  as  to  the  title.  He  assumed  the  burden  of  extin- 
guishing all  paramount  titles  so  as  to  make  that  which  1m 
attempted  to  convey  available. 

Let  the  judgment  be  affirmed. 


Jan.  1854.]       MooBE  v.  Clay.  461 

Ths  FsnroiPAL  oamm  n  oxzed  in  Thompmm  t.  MankaU,  M  AU.  fiOI»  lo  ih« 
paant  thatadeedol  la&d  held  adrenely  at  Um  time  of  oourayMiee  Is 
Inter  pctrtCBm 


MooBE  i^.  Clay. 

|94AiaaAM4,tt8i] 

Iv  Acnov  lOB  Blakdxb  DwnxnAxr  mat  nr  Mitioatiov  ov  Damaom  Bhow 
that  he  wee  ezoited  and  provoked  to  eay  what  he  did  by  eome  act  or  deo- 
laratioin  of  the  plaintiff  ooinoident  with  the  speaking  of  the  slanderona 
wordi,  or  nearly  conoarrent  therewith. 

WOBDS  AlXKGXD  TO  BS  IMUDIATB  OB  PBOZm ATI  CaUO  OB  PBOTOGATIOIT  VOB 

8i.Ain>iBOU8  WoBDB  OF  Dbfindaiit  are  iwadmiiirible  in  eridenoe,  unless 
they  are  shown  to  be  part  of  the  tm  gettm;  it  is  insoffioient  to  show  that 
they  are  coounnnioated  to  defendant  before  the  speaking  of  the  slander* 
ons  words. 
BiooBD  Bhowino  Ebbob  in  CoHBinoKAL  Asmasioir  of  Btidxnob  must 
also  show  a  reotifioation  by  proper  preliminary  proof,  or  Judgment  will 
bereTened. 


Ebbob  to  the  oireoit  court  of  Sumter.  The  opinion  states  the 
facts. 

Bli88  and  BdUtwin,  for  the  plaintiff  in  error. 

Boberi  H.  Smith,  contra. 

By  Court,  CmLTOHy  0.  J.  Moore  sued  Olaj  for  slander,  for 
that  he  said  of  him  that  he  was  a  hog-thief ,  and  that  he  could 
come  near  proving  it. 

On  the  trial,  after  the  plaintiff  had  introduced  proof  tending 
to  establish  the  speaking  of  the  words  charged  in  the  declaration, 
the  defendant  proposed  to  prove  by  a  witness  that,  before  such 
speaking,  the  plaintiff  had  been  in  the  habit  of  using  language 
derogatory  to  the  character  of  the  defendant,  viz.,  that  he  cursed 
the  defendant  in  a  conyersation  had  with  the  witness,  and 
said  he,  the  defendant,  was  a  hog-thief.  The  plaintiff  objected 
to  this  proof,  but  the  court  admitted  it,  on  condition  that  it 
would  be  ruled  out  unless  it  was  shown  that  the  defendant  had 
notice,  before  the  speaking  of  the  words  declared  on,  of  such 
declarations. 

The  witness  stated  that,  some  time  before  the  defendant  spoke 
the  alleged  slanderous  words,  the  plaintiff  had  the  above-men- 
tioned coversation  with  him,  and  that  he  communicated  what  the 
plaintiff  had  said  to  the  defendant  before  the  defendant  spoke 
the  words  counted  on.  The  plaintiff  then  moved  to  exclude 
the  proof  of  what  he  had  said;  but  the  court  refused,  and  he 
excepted. 
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In  mitigation  of  damage^  as  showing  the  absence  of  a  settled 
malicious  purpose  to  injure  the  reputation  of  another,  the  de- 
fendant may  be  allowed  to  show  that  he  was  excited  and  provoked 
to  say  what  he  did  by  some  act  or  declaration  of  the  plaintiff, 
occurring  at  the  time  of  his  speaking  the  words  charged  against 
him,  or  so  nearly  concurrent  as  that  the  speaking  or  acting  of 
the  plaintiff  may  reasonably  be  presumed  to  have  incited  and 
provoked  the  speaking  of  the  slanderous  words  declared  on. 
In  such  case,  the  concurrent  declarations  become  parts,  as  it 
were,  of  the  res  gestCB^  and  aid  the  jury  in  arriving  at  the  quo 
animo  the  slanderous  words  were  spoken  by  the  defendant.  The 
same  result  would  follow  if  the  defendant  had  used  the  slander- 
ous  expressions  immediately  or  so  nearly  contemporaneously  as 
to  make  them  part  of  the  transaction,  upon  receiving  information 
of  what  the  plaintiff  had  said. 

On  the  other  hand,  it  is  certain  that  one  slander  can  not  be 
set  off  by  another,  and  unless  the  record  shows  that  the  words 
spoken  by  the  plaintiff  were  the  immediate  or  proximate  cause 
or  provocation  of  the  slanderous  words  of  the  defendant,  the 
proof  of  them  was  inadmissible.  See  2  Starkie  on  Slander,  95; 
May  V.  Brown,  3  Barn.  &  Cress.  113;  Shipp  v.  McCraw,  3  Mi^ph. 
465;  Maynard  v.  BearMey,  7  Wend.  560  [22  Am.  Dec.  595]; 
Child  V.  Homer,  13  Pick.  503.  The  court  below  ruled  that  it  was 
sufficient  if  the  plaintiff's  declarations  were  communicated  to 
the  defendant  before  the  speaking  of  the  slanderous  words  by 
him.  This  was  laying  down  the  rule  too  broadly.  We  have 
shown  the  party  must  go  further  to  render  the  proof  legal. 

It  is,  however,  contended  that  we  must  intend,  in  order  to 
sustain  the  judgment,  that  the  necessary  preliminary  proof  was 
made  connecting  the  mutual  slanderous  expressions,  so  as  to 
make  the  one  the  immediate  provocation  of  the  other,  the  bill  of 
exceptions  not  purporting  to  set  out  all  the  proof. 

In  reply  to  this,  we  have  only  to  say  that  the  court  was  put 
in  error  as  to  the  condition  upon  which  he  would  rule  out  the 
testimony,  and  if  the  facts  of  the  case  would  have  justified  it,  it 
was  the  duty  of  the  judge  to  have  shown  in  the  bill  of  exceptions 
that  the  error  was  rectified  or  cured  by  the  introduction  of  the 
necessary  preliminary  proof.  The  rule  is  that  when  the  court 
is  shown  to  have  committed  an  error,  it  must  set  itself  right, 
and  this  court  can  not  intend,  in  the  absence  of  a  statement  to 
that  effect  in  the  record,  that  the  error  was  corrected  or  deprived 
of  its  injurious  effects. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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Mitigation  or  Daxaobb  vx  Slavdib:  Tathw  ▼.  JaifueUt  26  Am.  j)^^ 
899,  and  note;  PwTple  ▼.  fforton,  27  Id.  167,  with  referenoe  to  ooUoeted  ontM 
in  note;  HaH  t.  Bsed,  35  Id.  179;  SantU  ▼.  Hobinaon,  61  Id.  132;  Wtiherim  r. 
ifon^  Id.  244. 

Sbbob  ih  ADMiTfnra  Imfbopxb  Tistiiiont  a  Cubsd  bt  Fbofse  Ib^ 
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Slaughter  v.  Cunnzngham. 

[U  iLABAlCA,  M0.1 
ILT  AUTHBBITICATBD  TRAHBCBIFT  Of  BbOOBM  OF  ObB  SXATB  GODBiV- 

IB  Admibsiblb  BviDXiroB  IN  Ck>UETB  07  Anothxb;  and  it  will  be  pra- 
mmed  that  each  court,  whether  of  general  or  of  special  and  limited  Jnxi^ 
diction,  had  power  OTer  the  rabject-matter  of  adjndioation  until  the  oon* 
trary  appears. 

WmnsM  IS  Inoompbtbnt  to  Tstift  if  he  have  a  olear  and  distinct  interest 
in  the  event  of  the  suit. 

DxBD  OF  Rbvooation  A2n>  Bill  of  Balk  abb  AmassiBLB  Evidxnob  fob 
Dbfbndaot  in  Dktikxtb  to  show  that  an  infant  grantor,  after  he  became 
of  age,  disavowed  his  deed,  ezeonted  while  a  minor  to  plaintiff  as  tmsteo 
for  said  grantor's  children,  and  made  another  disposition  of  the  property* 

BviDBNCB  Tending  to  Show  Titlx  in  Defendant,  saoh  as  a  release  from 
*  stranger,  or  transfer  of  all  interest  in  the  property,  is  admissible  fos 
defendant  in  detinue. 

DBrBBDANT  IN  DbHNU^  ClAUINO  UNDEB  BILL  OF  SaLB  7B0M  PLAINTIFF^a 

Qbantob,  Exbouted  afteb  He  Bbcame  of  Aqe,  and  who  derived  titlo 
from  his  grandfather's  will,  bequeathing  proper^  to  him  and  his  elder 
brother,  may  pat  in  testimony  showing  that  the  elder  brother  was  dissat- 
isfied with  a  division  of  the  property  made  previoos  to  the  bill  of  salo» 
and  that  defendant  had  paid  him  for  his  olaiais  upon  it^  to  rebnt  evidence 
introduced  by  plaintiff,  tending  to  show  a  division  of  property  between 
the  two  brothers  while  the  younger  was  a  minor,  and  that  the  elder  was 
satisfied  with  it. 

DmsiON  OF  Pbopbbitt  Left  to  Two  Bbothebs  Jointly,  made  by  the  father 
and  elder  brother  after  the  latter  becomes  of  age,  the  father  acting  for  his 
infant  son,  is  binding  upon  the  minor  until  he  dinents  from  it,  and  when 
ratified,  binds  the  elder  brother. 

Infant  mat  Avoid  his  Deed  of  Gift  afteb  Hb  Bboombs  of  Aoe;  it  is  not 
void,  but  voidable  only. 

Infant^  Deed  Acknowledged  in  Open  Coubt  may  be  revoked  by  him  out  of 
court,  and  without  notice  to  the  parties. 

Detinub  by  Bryant  Slaughter  agaiiiBt  William  H.  Cunmng- 
ham,  for  a  slaye  named  Mary.  Plaintiff  claimed  iinder  a  deed 
of  gift  from  Ohampion  T.  Stallings  to  him  as  trustee,  in  trust 
for  benefit  of  grantor's  children.  This  deed  was  executed  while 
said  Champion  was  a  minor,  and  acknowledged  in  open  court. 
Eyidence  was  given  that  the  slave  was  in  said  grantor's  posses-^ 
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fiion  when  the  deed  was  executed,  bat  none  that  any  change  of 
possession  took  place.  Defendant  showed  title  in  himself  bj 
proving  a  transcript  from  the  records  of  a  court  in  Georgia, 
properly  authenticated,  and  showing  the  probate  of  the  last  will 
and  testament  of  William  Traylor,  the  grandfather  of  said  Cham- 
pion T.  Stallings  and  William  J.  Stallings,  bequeathing  to 
them  certain  property,  among  which  was  Julia,  the  mother  of 
the  slave  sued  for — said  property  to  remain  in  the  family  until 
the  youngest  child,  Ohampion,  became  of  age.  Defendant  in- 
troduced a  witness,  Jeremiah  Stallings,  father  of  said  Champion, 
the  tenor  of  whose  evidence  will  appear  from  the  opinion;  but 
plaintiff  proved  by  this  witness,  on  cross-examination,  that  after 
William  J.  Stallings  had  come  of  age,  witness,  at  the  request  of 
said  William,  made  a  division  of  the  negro  woman  Julia  and 
her  four  children  between  his  said  two  sons;  that  he  gave  to 
said  William  the  three  youngest  children  and  fifty  dollars  in 
money,  and  to  Champion  the  woman  Julia  and  her  daughter 
Mary,  who  is  the  slave  now  sued  for;  that  this  division  was  just 
and  equal  as  he  could  make  it;  that  said  William  was  satisfied 
with  it  at  the  time,  and  took  his  negroes  away,  and  never  gave 
them  up  or  brought  them  back  for  redivision,  and  that  he  since 
had  sold  them.  Witness  was  also  satisfied  with  the  division. 
Defendant  then  proved  a  specific  revocation  by  said  Champion 
after  he  became  of  age  of  said  deed  of  gift;  a  subsequent  bill  of 
sale  of  the  slave  from  Champion  to  him;  and  an  instrument  exe- 
cuted by  William,  assigning  and  transferring  all  his  interest  in 
said  slave  to  defendant  for  valuable  consideration.  This  last  bill 
of  sale  was  admitted  to  show  that,  after  the  division  of  property 
above  shown,  said  William  had  become  dissatisfied  with  said 
division,  and  claimed  something  more,  and  that  defendant  paid 
him  the  sum  of  fifty-five  dollars,  the  amount  mentioned  in  said 
bill  of  sale,  for  his  claim  to  the  slave  sued  for.  The  opinion  will 
show  the  substance  of  the  judge's  charge.  Plaintiff  asked  the 
court  to  charge — 1.  That  if  Champion,  while  in  possession  of  the 
property  named  in  the  deed  of  gift,  under  the  division  made  by 
his  father,  but  before  he  became  of  age,  executed  the  said  deed 
of  gift,  and  acknowledged  it  in  open  court,  then  said  deed  was 
valid  and  irrevocable;  and  2.  That  the  deed  of  gift  under 
which  plaintiff  claimed  could  not  be  revoked,  except  by  appear* 
ing  in  open  court  and  making  the  act  of  revocation,  as  the  ac- 
knowledgment of  the  execution  of  the  deed  had  been,  unless  the 
defendant  had  shown  actual  notice  to  plaintiff  of  the  revocation 
of  this  deed  of  gift  in  the  manner  shown  in  evidence.    These 
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ehaiges  tbe  court  refused  to  give,  and  the  Bevezal  rnlingB  of  the 
«onrt  were  assigned  for  error. 

White  and  Panona,  for  the  plamtiff  in  enor. 

8.  F.  Biee  and  J.  Falkner,  conira. 

» 

By  Oourt,  GhsBONS,  J.  There  was  no  error  in  allowing  the 
transcript  from  the  records  of  the  court  of  ordinaiy  in  Jasper 
county,  Georgia,  to  be  read  in  CTidence  to  the  jury.  No  objec- 
tion was  made  to  the  authentication  of  the  transcript^  as  not  being 
in  conformity  to  the  requirements  of  the  act  of  congress  upon  that 
subject;  but  it  was  objected :  1.  That  the  record  does  not  disclose 
the  fact  that  William  Traylor,  lirhose  will  was  proved,  was  dead; 
2.  That  it  did  not  appear  from  anything  on  the  face  of  the  proceed- 
ings that  said  court  of  ordinary  had  jurisdiction  to  admit  said  will 
to  record,  and  3.  That  it  did  not  appear  there  was  present  when 
fiMud  will  was  probated  the  number  of  justices  required  by  law. 
In  support  of  these  objections,  the  counsel  for  the  plaintiff  in 
error  cite  the  case  of  Commissumers'  Court  of  Talladega  v. 
Thomjmon,  18  Ala.  694.  to  the  effect  that  the  proceedings  of  a 
court  of  special,  limited  jurisdiction  must  show  affirmatively  on 
their  face  their  jurisdiction  over  th^  subject-matter,  or  tiieir 
proceedings  are  void;  and  other  decisions  of  this  court  to  the 
same  effect.  That  this  is  the  correct  view  to  take  of  the  pro- 
ceedings of  courts  of  special,  limited  jurisdiction  of  this  state 
there  can  be  no  doubt.  But  we  apprehend  the  question  under 
consideration  does  not  properly  fall  under  the  authority  of  this 
class  of  cases.  The  question  here  is  not  directly  as  to  the  effect 
of  the  transcript  offered  in  evidence  as  a  decree,  but  whether  it 
is  competent  to  go  to  the  jury  as  the  record  of  a  court  of  a  sister 
state.  In  such  cases,  whether  the  record  is  of  a  court  of  general 
jurisdiction  or  one  of  special  and  limited  jurisdiction,  courts  of 
this  state  are  bound  to  presume  in  their  favor,  to  the  extent  that 
they  have  jurisdiction  over  the  subject-matter  upon  which  they 
profess  to  adjudicate,  until  the  contrary  appears.  This  much 
our  courts  owe  to  the  judicial  proceedings  of  the  sister  states. 
The  true  rule,  we  apprehend,  was  laid  down  in  the  case  of  Doxier 
V.  Joyoe^  8  Port  393,  which  was  a  case  involving  the  admissibil- 
ity of  a  record  of  the  court  of  ordinary  of  South  Carolina.  The 
court  in  this  case  uses  the  following  language :  *'  The  certificate 
and  seal  which  gives  verity  to  the  record  establishes  as  well  the 
right  of  the  court  to  adjudicate  the  matter  contained  therein 
(unless,  indeed,  the  record  itself  discloses  the  want  of  jurisdic** 
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iion)  as  that  such  facts  were  in  truth  adjadioated."  This  disposes 
of  the  whole  of  the  objections  raised  to  the  transcript  under 
consideration,  and  shows  that  the  court  ruled  the  law  correctly 
in  admitting  it  to  the  juiy. 

The  court,  in  our  opinion,  erred  in  refusing  to  exclude  the 
testimony  cf  Jeremiah  Stallings,  as  we  think  it  apparent  from 
his  testimony  that  he  had  a  direct  interest  in  producing  a  verdict 
for  the  party  who  called  upon  him  to  testify.  He  stated  that 
he  held  an  order  from  his  son  for  the  proceeds  of  the  sale  of  the 
negro  to  the  defendant,  after  deducting  what  was  due  the  de- 
fendant by  the  said  Champion  T.  Stallings,  the  son.  It  is  true, 
he  states  that  the  son  had  made  a  present  of  this  order,  or  the 
proceeds  thereof,  to  his  mother;  but  she  is  the  wife  of  the  witness, 
and  there  is  nothing  in  the  facts  disclosed  that  would  negative 
the  idea  that  the  witness  would  have  a  right  at  least  to  the  use 
of  the  money  realized  from  the  order  by  virtue  of  his  marital 
rights  as  husband.  This  is  a  clear  and  distinct  interest  in  the 
event  of  the  suit,  as  he  states  that  the  funds  are  to  be  paid  over 
as  soon  as  this  suit  is  terminated.  As  every  sale  of  personal 
chattels  impUes  a  warranty  of  title,  the  conclusion  is  inevitable 
that  if  the  present  suit  goes  against  the  defendant,  neither  the 
witness  nor  the  mother  of  Champion  T.  Stallings  gets  any  money 
on  the  order  which  he  holds. 

The  deed  or  declaration  of  revocation  and  the  bill  of  sale 
by  Champion  T.  StalliDgs  were  both  properly  admitted  in  evi- 
dence, as  tending  to  show  a  disavowal  of  the  act  or  deed  by 
which  the  plaintiff  claims  title.  The  evidence  was  that  this 
deed  was  made  whilst  Champion  T.  Stallings  was  a  minor;  and 
the  defendant  had  a  right  to  show  that  after  he  became  of  age 
he  disavowed  the  act.  and  made  another  disposition  of  the 
property.  The  bill  of  sale  was  also  properly  admitted  in  order 
to  show  title  in  the  defendant. 

Neither  was  there  any  error  in  the  admission  of  the  release  of 
transfer  of  claim  of  William  J.  Stallings  to  the  defendant  in 
evidence.  This  testimony  tended  to  show  title  in  the  defend* 
ant,  and  for  that  purpose  was  good  evidence  in  his  favor.  We 
will  not  now  pretend  to  say  that  it  would  not  have  been  as  effect* 
ual  for  defendant  to  have  shown  the  outstanding  right  in  a  part 
of  the  property  in  William  J.  Stallings,  as  shown  by  the  will  ol 
Traylor:  no  such  question  is  presented.  As  above  remarkedi 
it  tended  to  show  title  in  the  defendant,  and  for  that  purx>oe€ 
was  properly  admitted.  We  see  no  estoppel  in  the  facts  of  thi 
present  case,  as  disdoeed  by  the  proofs,  that  would  prevent  thi 
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defendant  from  denying  title  from  William  J.  StallingB  when 
Bued  bj  the  present  plaintiff. 

The  proof  offered  by  the  defendant  as  to  the  claim  set  np  by 
William  J.  Stallings,  and  of  the  money  which  he  had  paid  for 
his  claim,  was  proper,  because  it  tended  to  show  that  no  valid 
division  had  been  made  between  the  brothers  of  the  bequest 
under  their  grandfather's  will,  and  also  because  it  was  in  reply 
to  proof  brought  out  by  the  plaintiff  to  the  effect  that  a  division 
had  been  made  of  the  property,  and  that  William  J.  Stallings 
was  satisfied  with  it. 

The  charge  of  the  court,  strictly  considered,  can  not  be  sus- 
tained. It  is  to  the  effect  that  if  the  jury  believe  that  the  deed 
of  gift  under  which  the  plaintiff  claims  was  made  by  Champion 
T.  Stallings  whilst  he  was  a  minor,  and  that  the  slave  in  ques- 
tion was  the  issue  of  a  negro  named  in  the  will  of  the  grand- 
father, William  Traylor,  as  a  bequest  to  William  J.  and  Cham- 
pion T.  Stallings,  then  they  must  find  for  the  defendant.  This 
charge,  thus  construed,  excludes  from  the  minds  of  the  juiy 
the  idea  of  revocation  or  disaffirmance  of  the  deed  by  Champion 
T.  Stallings,  and  also  the  consideration  of  the  fact  as  to  whether 
there  had  been  a  division  of  the  property  or  not  between  the 
brothers  Stallings,  legatees  under  the  will  of  William  Traylor. 
Concede  for  the  present  that  it  is  the  law  that  a  plaintiff,  in 
the  action  of  detinue,  must  show  in  himself  the  entire  legal 
title  of  the  matter  or  thing  sued  for.  In  the  present  case,  there 
certainly  was  some  testimony  tending  to  show  a  valid  division 
of  the  legacy  between  the  brothers,  enough,  in  our  opinion,  to 
have  warranted  the  court  in  having  left  the  fact  to  the  jury  to 
determine  whether  such  a  division  had  or  had  not  taken  place. 
The  division  of  those  negroes  between  the  brothers  by  William 
J.  Stallings,  acting  for  himself  after  he  became  of  age,  and  Jere- 
miah Stallings,  the  father  of  Champion  T.,  acting  for  the  latter, 
then  a  minor,  was  such  as  in  our  opinion  would  be  binding 
upon  Champion  until  he  dissented  from  it,  more  especially  if 
after  he  became  of  age  he  took  possession  of  the  slaves  set  apart 
to  him  by  the  division,  and  assumed  the  sole  management  and 
control  over  them,  as  the  proof  tends  to  show.  If  he  chose  to 
ratify  the  acts  of  his  father  in  his  behalf  in  the  matter  of  the 
division,  it  was  not  for  William  J.  Stallings  to  set  it  aside,  as 
he  was  then  twenty-one  years  of  age  and  acting  for  himself.  It 
was  therefore  a  matter  of  fact  to  be  left  to  the  jury  as  to  whether 
or  not  Champion  T.  Stallings  ratified  the  division  which  his 
father  had  made  for  him  with  his  brother  of  the  negroes  named 


468  Slaughtbb  t;.  Ounkinohaic.  [Alabama^ 

in  the  beqnest.  If  he  ratified  it,  then  the  legal  title  to  the 
negro  in  question  was  in  him;  if  he  disavowed  the  divisiony 
then  the  legal  title  was  in  the  two  brothers  jointly. 

The  same  remarks  apply  to  the  deed  of  gift  under  whioh  the 
plaintiff  claims  title;  it  was  not  void,  but  voidable  merely.  If 
it  was  disavowed  by  the  grantor  after  he  became  of  age,  then  it 
was  void,  but  otherwise.  This  fact  should  also  have  been 
left  to  the  jury  in  the  charge  of  the  court. 

There  was  no  error  in  refusing  either  of  the  two  charges  re* 
quested  by  the  plaintiff.  These  charges  seem  to  assume  that 
there  was  something  in  the  fact  that  the  grantor  appeared  in 
open  court  and  acknowledged  the  deed  preparatory  to  its  regis- 
try,  which  takes  it  out  of  the  general  rule  which  appertains 
generally  to  deeds  executed  by  minors.  In  the  first  charge 
asked,  it  is  assumed  that  the  infant,  so  appearing  in  open  court 
and  acknowledging  it,  renders  the  act  irrevocable;  and  in  the 
second,  that  if  a  revocation  is  possible,  it  must  be  done  only  by 
appearing  in  open  court  after  notice  to  the  parties.  Such  are 
not  our  views  of  the  law  in  either  aspect  of  the  case.  It  will  be 
recollected  that  there  was  no  delivery  of  possession  when  this 
deed  of  gift  was  made;  but  on  the  contrary,  the  evidence  tends 
to  show  that  the  possession  remained  with  the  grantor  down  to 
the  time  when  he  executed  the  bill  of  sale  to  the  defendant. 
Any  act,  under  such  circumstances,  on  the  part  of  the  grantor, 
by  which  he  shows  to  the  world,  after  he  becomes  of  age,  that 
he  does  not  intend  to  be  bound  by  his  deed,  is  all  that  the  law 
Tequires  to  effect  the  revocation.  The  rule  would  be  different 
in  some  cases  if  possession  had  passed  with  the  deed.  Then,  if 
the  object  of  the  grant  were  land,  an  entxy  must  be  made  be- 
fore ejectment  would  lie;  and  if  a  slave,  by  parity  of  reasoning, 
1  a  demand  before  trover  could  be  maintained.  But  where  the  pos- 
session remains  with  the  grantor  until  he  comes  of  lawful  age, 
all  he  would  have  to  do  would  be  to  disavow  the  title  set  up  under 
the  deed,  and  hold  the  property  adversely  to  all  the  world.  The 
court,  in  taking  the  acknowledgment  of  the  deed,  does  no  judi- 
cial act  which  estops  the  parties,  as  in  ordinazy  judgments  with 
the  suitors  regularly  before  it.  Its  duties  are  entirely  ministe- 
rial; and  the  infant,  appearing  in  open  court  to  make  the  ac- 
knowledgment, could  no  more  make  the  deed  irrevocable  than 
if  the  deed  had  been  acknowledged  before  a  justice  of  the  peace 
or  notary  public.  In  both  cases,  the  acknowl^gment  is  made 
in  the  mode  preseribed  by  the  statute;  and  the  deed  becomes  in 
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the  one  oase^  by  the  aot  of  aoknowledgment,  as  irreyooable  as  in 
the  other,  and  no  more. 

For  the  errors  above  noted,  let  the  judgment  of  the  oonrt  be* 
low  be  reversed  and  the  cause  remanded. 


CnrxriKD  Rsoobds  nunc  GouBf  or  Avothib  SxAn  abi  AjnamBui  n 
BvmxzrcB:  MeSae  t.  S(oie$,  37  Am.  Deo.  688^  and  ooUeotad  omm  In  notoi 
SetOe  ▼.  AUmm,  62  Id.  893^  and  referanoes  in  note;  MeOramifY,  Bemton,  54 
Id.  194. 

Katubs  or  iHTiBBrr  DnQVAurrtNO  Whnssbi  Bdgerlg  t.  8kamt  07  Am. 
Dec  349,  and  note  citing  prior  cases  in  thia  leriea. 

Dbbd  or  Intaiit  is  kot  Void^  but  Voidablb  Ovlt:  Qrace  t.  HaU^  36  Am. 
Dec  296,  and  note  thereto;  Bool  ▼.  Wx,  31  Id.  285,  and  eaaee  collected  in 
note;  TTAenftm  t.  Bad^  26  Id.  251,  and  note;  H6U  y.  UnderMU,  32  Id.  380; 
BUhU  T.  Born,  44  Id.  488;  Foiim  t.  IToreamM,  51  Id.  175;  lee  People  ▼. 
Jfoora^  47  Id.  272;  WiUkum  y.ffyiekmmm,  53  Id.  301;  TOUU  r.  Oenuh.  67 
Id.  307;  Bcurkam  v.  TmrbeMe,  Id.  782. 


Bendall's  Distbibutees  v.  Bendall's  Adm'b. 

tM  Alabama,  9W.1 

Cost  of  ToMsnoin  mat  Wbll  bi  Clasbbd  among  Fuhbbal  EzpsNassf 
and  a  credit  for  each  ezpenditore  shonld  be  allowed  an  administratov 
where  it  ia  not  diaproportionate  to  the  means  of  the  estate,  or  injnriona 
to  interests  of  creditors  and  family  of  deceased. 

Ko  Cbxdit  fob  ComrsBL  Fxbb  and  Costs  abb  Allowed  ADiincnTBATOB, 
on  final  settlement  when  he  engages  in  nselesi^  unnecessary,  or  vexa« 
tions  litigation  concerning  the  estate  in  his  hands,  particularly  with 
those  who  are  lawfully  entitled  to  the  fands  he  withholds. 

Adminisibatob  mat  Employ  his  Law  Pabtnib  to  Rbndbb  Lboal  8kb- 
viOB  voB  EsTATX,  OB  Bendbb  Thxm  Hdcsblf,  and  a  just  and  reasonable 
compensation  for  sach  services,  when  rendered,  shonld  be  allowed  in  his 
accoont. 

Jvn  AND  Rbabokablb  Compensation  Depends  upon  Ciboumstanobs  op 
Each  Fabtioulab  Case^  and  it  is  not  improper  to  charge  the  trust 
fund  with  the  payment  of  fair  and  reasonable  fees  adyanoed  by  an  ad- 


Bbabonablb  Commubionb  8Bouu>  Neteb  bb  Retubed  Administbatobs 
OB  Bxbcutobs,  unless  willful  default  or  gross  negligence  is  shown,  result* 
ing  in  loss  to  tiie  estate. 

Abminxstbatob  mat  Disohaboe  Himbblt  fbom  Patment  op  Intbbbsi 
by  filing  the  statutory  affidavit  on  day  of  settlement;  but  a  continuance 
may  be  granted,  if  distributees  are  taken  by  surprise,  to  give  them  op* 
portnnity  to  contest  the  affidavit. 

CooKfB  Statement  op  Administbatob's  Aooount  is  Act  op  Coubt,  and 
wiU  not  be  reviewed  by  an  appellate  tribunal,  unless  the  bill  of  ezoep* 
tiona  sets  out  all  the  evidence  oonceming  it  in  the  court  below. 


/ 
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Whsrx  Will  CkkNTAXNB  Gxhbul  BismuART  Cl4ub%  Snocoio 

Which  hatb  Lafskd  fall  into  the  rendanm,  and  pan  to  redduuy  tsg^ 


Wmats  Sfxcifxo  Leoatxb  ahd  Rssiduabt  Oras  ass  Sam    Psssosa 

takixig  under  A  will  oontaining  a  general  reddnaiy  olanae,  and  wlieie  Ae 
specifio  legacies  have  lapsed,  the  mle  applies  that  where  ono  of  eev^eraJ 
rendnaiy  legatees  who  are  to  take  in  oommon  dies  before  the  tostator, 
his  portion  does  not  sarvive  to  his  oo-legateea,  bnt  goes  to  tiie  next  of  kia 
aooording  to  the  statute  of  distribution. 

EfiBOB  to  the  court  of  probate  of  Madison.  The  opinion  states 
the  facts  and  nature  of  the  exceptions  to  the  rulings  of  the  court 
on  the  issues  raised;  but  it  may  be  added  concerning  the  third 
exception,  relating  to  commissions  paid  B.  T.  Moore,  an  at- 
torney at  law,  for  collections,  that  the  bill  of  exceptions  ex* 
pressly  declares  that  the  evidence  therein  set  out  **  was  all  the 
evidence  offered  on  this  issue." 

O.  0,  day^jurLf  and  J.  W.  Olay,  for  the  plaintiffs  in  error. 

BrickeU  and  Cabaniss^  contra. 

By  Oourt,  Lioon,  J.  On  the  settlement  of  the  estate  of  Jesse 
Bendall,  deceased,  as  appears  by  a  bill  of  exceptions  in  this 
record,  the  legatees  took  several  exceptions  to  the  ruling  of  the 
court  in  relation  to  items  of  the  account  current  of  the  adminis- 
trator with  the  will  annexed,  as  it  was  stated  and  allowed  bj 
the  court.  These  exceptions  we  will  consider  as  they  are  pre- 
sented by  the  record. 

From  this  it  appears  that  the  administrator  presented  three 
receipts  as  vouchers  of  expenditure  by  him  for  and  on  account  of 
the  estate  of  his  testator,  which  were  objected  to  by  the  legatees. 
As  the  principle  upon  which  these  vouchers  stand  is  the  same, 
we  will  consider  them  together.  They  all  relate  to  a  box  tomb 
of  marble,  lettered  and  inscribed,  which  the  administrator 
caused  to  be  erected  over  the  grave  of  the  deceased.  The  whole 
expenditure  for  this  purpose  amounted  to  two  hundred  and  ten 
dollars  and  eighty-eight  cents.  This  expenditure  may  well  be 
classed  under  the  head  of  funeral  expenses,  and  its  allowance 
or  disallowance  must  depend  greatly  upon  the  yalue  of  the  es- 
tate, and  the  desire  of  the  deceased  in  reference  to  his  inter- 
ment, if  such  desire  was  made  known  by  him  before  his  death; 
and  it  would  make  no  difference  whether  this  desire  was  included 
in  his  will  or  orally  imparted  to  those  around  him. 

The  principal  inquiry  should  be.  Is  the  expenditure  for  this 
purpose  disproportioned  to  the  means  of  the  estate,  or  injurious 
to  the  interests  of  the  creditors  and  the  family  of  the  deceased! 
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"^^  -^^4ie       Whenever  it  is  ascertained  that  the  estate  oould  well  afford  the 
*>       expense,  without  materiallj  affecting  its  funds,  or  injuriously 
affecting  the  interests  of  creditors,  or  of  those  who  are  to  take 
and  enjov  it  after  the  death  of  the  testator  or  intestate,  there  is 
no  impropriety  in  allowing  the  administrator  a  credit  for  such 

:^-c  iMtes:         expenditure. 

1  ^Ph:3  In  this  case,  it  is  shown  that  the  estate  in  the  hands  of  the 

administrator  amounted  to  nearly  eight  thousand  dollars;  that 

z.  T^i"^  there  were  but  few,  and  these  very  inconsiderable,  debts  exist- 

ing against  the  deceased,  and  neither  widow  nor  children  to  be 
provided  for.    The  estate  is  bequeathed  to  collateral  relations; 

^  -  j7!  and  the  deceased  expressed  a  desire  that  his  remains  should  be 

•^  ./  .^^.  deposited  in  a  marble  vault.    Under  these  circumstances,  the 

administrator  might  well  esteem  it  his  duty  to  make  the  expen- 
diture which  he  has  made,  and  there  was  no  error  in  allowiD<? 
him  a  credit  for  the  sum  so  expended. 

The  two  next  exceptions  refer  to  the  allowance  by  the  court 
of  the  sum  of  one  hundred  and  fourteen  dollars  and  sixty-seven 
cents,  the  amount  paid  by  the  administrator  to  two  solicitors 
and  the  register  in  chancery  for  fees,  in  a  certain  suit  in  the 
chancery  court,  commenced  by  the  administrator  against  the 
legatees  of  the  estate,  in  which  the  bill  was  dismissed  by  the 
chancellor  on  general  demurrer. 

The  facts  disclosed  by  the  record  in  relation  to  these  items 
are  as  follows:  The  legatees  of  the  estate  applied  for  and  ob-> 
tained  from  the  court  of  probate  an  order  for  citation  to  the 
administrator  to  show  cause  why  he  should  not  make  a  partial 
settlement  of  his  administration.  This  citation  was  served  on 
him,  but  he  failed  to  appear.  A  second  citation  was  issued, 
served,  and  disregarded  by  the  administrator.  On  the  return 
of  the  second  citation,  and  failure  of  the  administrator  to  appear 
and  obey  its  mandate,  the  counsel  of  the  legatees  applied  for  and 
obtained  a  rule  against  him  to  show  cause  why  he  should  not  be 
attached  for  contempt.  Thi3  rule  was  served  upon  him,  and 
before  final  action  was  had  upon  it,  he  filed  his  bill  in  chancery, 
and  obtained  an  injunction  restraining  all  further  proceedings 
in  the  orphans'  court  in  reference  to  the  settlement  of  the  es- 
tate, until  the  matters  of  the  bill  were  heard  and  determined  by 
the  chancellor.  This  injunction  was  granted  by  a  circuit  court 
judge. 

The  gravamen  of  the  bill  was,  that  the  administrator  was  not 
prepared  to  make  settlement  with  the  court  of  probate,  because 
he  had  not  yet  ascertained  who  were  the  parties  in  interest  un- 
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der  the  will  of  Jesse  Bendall,  deceased,  or  their  places  of  resi^ 
dence,  so  as  to  enable  him  to  bring  them  before  the  probate 
court  in  the  manner  required  by  the  statute;  but  he  admits  that 
he  had  not  used  all  the  diligence  which  he  could  have  used 
to  accomplish  this  object.  When  this  bill  was  filed,  he  had 
been  in  the  office  of  administrator  for  the  term  of  four  years. 

It  is  perfectly  apparent  from  this  that  the  interest  of  the  es- 
tate did  not  demand  the  filing  of  this  bill,  nor  could  it  advance 
that  of  the  legatees.  We  think  it  clear  that  an  administrator, 
in  all  litigation  concerning  the  estate  in  his  hands,  the  tendency 
of  which  is  to  advance  its  interest,  or  to  protect  it  from  injury, 
is  entitled  to  counsel  at  the  expense  of  such  estate.  But  we  are 
unable  to  find  any  warrant  in  law  to  grant  him  this,  when  h» 
engages  in  useless,  unnecessary,  or  vexatious  litigation  concern- 
ing the  estate  in  his  hands,  and  more  especially  when  such  liti- 
gation is  with  those  who  are  lawfully  entitled  to  the  funds  he 
withholds:  Harris  v.  Martin,  9  Ala.  900;  Windham  v.  Ooatea,  S 
Id.  286  [miscited];  Heisier^s  Appeal,  7  Pa.  St.  455. 

For  these  reasons,  our  opinion  is  the  probate  court  erred  in 
allowing  the  administrator  a  credit  for  any  sum  on  account^ 
either  of  solicitor's  fees  or  costs  in  the  suit  in  chancery. 

The  next  item  in  the  administrator's  account,  to  the  allow- 
ance of  which  exception  was  taken  in  the  court  below,  is  the 
sum  of  one  hundred  and  seventy-two  dollars  and  eighty-one 
cents,  commissions  paid  to  B.  T.  Moore,  an  attorney  at  law,  for 
collecting  six  thousand  eight  hundred  and  eighty-four  dollars 
and  forty-two  cents  of  debts  due  to  the  estate  from  various  in- 
dividuals.  The  bill  of  exceptions  sets  out  some  proof  in  relation 
to  this  item,  but  does  not  state  that  what  is  thus  set  out  is  all  that 
was  offered  in  reference  to  it  in  the  court  below.  We  have  re- 
peatedly held  that,  when  the  bill  of  exceptions  does  not  clearly 
show  error,  all  fair  deductions  and  inferences  will  be  indulged 
by  this  court  in  favor  of  the  correctness  of  the  judgment  of  the 
inferior  court. 

Bearing  in  mind  this  wise  and  well-settled  rule,  we  will  pro- 
ceed to  examine  the  proof  set  out  in  the  bill  of  exceptions  so 
tar  as  it  relates  to  this  assignment  of  error.  The  only  witness 
examined  in  reference  to  it  is  B.  T.  Moore,  the  attorney  to  whom 
the  money  was  paid.  He  deposes  that  he  was  the  law  partner 
of  the  administrator;  that  the  notes,  amounting  to  six  thousand 
eight  hundred  and  eighty-four  dollars  and  forty-two  cents,  when 
past  due  and  unpaid,  were  handed  over  to  him  for  collection; 
that  suits  were  regularly  instituted  on  two  of  them,  and  the 
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money  collected  in  due  coarse  of  law;  that  against  three  others 
of  the  debtors  writs  were  filled  np,  but  the  cases  were  neyer 
docketed  in  court,  nor  the  writs  in  the  hands  of  the  sheriff;  that 
the  money  in  these  instances,  and  in  all  those  in  which  no  pro- 
cess was  issued,  was  paid  to  him  by  the  debtors  and  by  him 
pud  over  to  the  administrator,  less  five  per  cent,  the  usual  col- 
lecting fee.  The  bill  of  exceptions  does  not  negative  the  idea 
that  the  fact  of  placing  the  notes  in  the  hands  of  the  attorney, 
while  it  rendered  him  responsible  for  all  loss  which  might  re* 
suit  from  his  negligence  or  want  of  skill,  also  tended  to  hasten 
the  payment  on  the  part  of  the  debtors;  for  it  is  notorious  that 
notes  in  the  hands  of  an  attorney,  who  threatens  to  sue  upon 
them,  are  generally  more  promptly  and  readily  paid  than  when 
they  remain  in  the  hands  of  the  creditor.  It  may  also  be  true 
that  the  attorney  put  himself  to  both  trouble  and  expense  to  see 
the  debtors  and  make  the  collections.  There  is  nothing  in  the 
bill  of  exceptions  to  negative  this;  and  without  all  the  proof 
upon  the  subject,  we  are  unwilling  to  disturb  the  judgment  of 
the  court  below. 

The  mere  fact  that  the  administrator  and  B.  T.  Moore  were 
law  partners  at  the  time,  which  is  so  prominently  set  out  in  the 
bill  of  exceptions  and  in  the  argument  of  the  attorney  for  the 
plaintiff  in  error,  is  wholly  without  weight  in  considering  the 
propriety  of  this  allowance.  We  have  already  decided,  upon 
full  consideration,  that  allowances  of  this  character  may  well  be 
made  to  the  administrator  himself,  if  he  be  an  attorney,  and  as 
such  renders  necessary  legal  services  to  the  estate;  the  judge  of 
the  probate  court  deciding  upon  the  propriety  and  reasonable- 
ness of  the  charges:  Hdrri»  v.  Martin,  9  Ala.  895.  It  would 
seem  to  follow  from  this  that  there  would  be  no  impropriety 
whatever  in  the  employment  of  the  law  partner  of  the  adminis- 
trator to  render  legal  services  for  the  estate,  and  in  paying  him 
a  just  and  reasonable  compensation  for  such  services  when  ren- 
dered. 

For  these  reasons,  we  are  persuaded  that  there  is  no  error  in 
the  ruling  of  the  court  below  in  respect  to  this  item  of  the  ac- 
count prejudicial  to  the  rights  of  the  plaintiflb  in  error,  or  of 
which  they  can  justly  complain. 

On  the  final  settlement  of  the  court  below,  the  administrator 
procured  the  services  of  two  attorneys  to  attend  to  it  on  his 
party  to  whom,  according  to  his  own  statement  of  the  account, 
he  paid  one  hundred  and  fifty  dollars  each.  To  this  item  objec- 
tion was  made  by  the  legatees,  and  the  court  reduced  it  one  hall 
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We  can  not  say  that  this  was  error.  Many  items  of  the  ac« 
count  as  it  was  rendered  by  the  administrator  had  been  assailed 
by  the  legatees,  and  on  some  of  them,  as  we  have  seen,  the 
exceptions  were  not  well  taken.  Under  these  circumstances,  we 
think  the  administrator  was  entitled  to  counsel  for  his  own 
protection  in  the  rightful  discharge  of  the  duties  of  his  trust; 
«nd  in  such  cases,  it  is  not  improper  to  charge  the  trust  fund 
with  the  payment  of  fair  and  reasonable  fees. 

We  can  not  undertake  to  lay  down  a  particular  rule  on  this 
subject  which  should  govern  the  action  of  primaiy  courts  in 
-erery  case.  Much  must  necessarily  be  left  to  the  sound  dis- 
cretion of  those  courts,  both  in  relation  to  the  necessity  for 
counsel  and  the  fees  which  should  be  allowed  to  them;  and  on 
both  these  points  those  courts  must  look  to  the  circumstances 
of  each  case,  and  decide  accordingly.  For  while  the  law  de- 
lights to  protect  an  honest  and  faithful  trustee,  and  will  shield 
him  from  the  attempts  of  beneficiaries  to  charge  him  wrongfully, 
it  will  not,  on  the  other  hand,  allow  a  faithless  one  to  use  the 
money  of  the  trust  to  aid  him  in  carrying  on  an  unnecessary  and 
vexatious  litigation  with  the  cestui  que  trusty  arising  out  of  his  own 
bad  faith  in  the  use  and  management  of  the  trust  fund:  Heider's 
Appeal,  7  Pa.  St.  455;  VOIard  ▼.  Bobert,  1  Strobh.  Eq.  893. 

The  primary  court  should  also  be  careful  to  see  that  no  greater 
number  of  attorneys  should  be  employed  than  the  necessity  of 
the  defense  of  the  administrator  or  other  trustee  may  demand. 
If  several  are  employed,  and  separate  fees  charged  and  paid, 
when  the  court  is  satisfied  that  a  less  number  would  have  been 
sufficient,  the  charge  for  all  who  are  supernumerary  should  be 
disallowed;  and  an  amount  which  would  be  a  fair  compensation 
for  his  necessary  defense  should  be  allowed  to  the  trustee  out  of 
the  trust  fund. 

The  next  exception  is  to  the  commissions  allowed  to  the 
-administrator  for  the  management  of  the  estate.  The  sum  so 
allowed  is  five  per  cent  on  the  amount  of  cash  which  came  into 
his  hands. 

The  rule  laid  down  in  the  case  of  PotoeB  v.  PoweU,  10  Ala. 
900,  in  relation  to  the  allowance  of  commissions  to  a  reasonable 
extent  to  executors  and  administrators,  we  believe  to  be  the 
true  one,  and  such  allowance  should  never  be  refused  *'  except 
in  cases  of  willful  default  or  gross  negligence,  of  which  loss  to 
the  estate  has  been  the  consequence/'  Nothing  of  that  kind 
has  been  made  to  appear  by  this  record,  or  is  even  insisted  upon 
in  argument.    The  continuances  of  the  settlement,  we  must 


Jan.  1854.]  Bendall  t;.  Bendall.  475 

suppose,  were  granted  for  sufficient  reasons;  and  the  record  is 
silent  in  most  instances  as  to  the  party  applying  for  them.  To 
grant  or  refuse  them  was  within  the  discretion  of  the  court 
below,  and  can  not  be  reviewed  by  us,  nor  can  we  look  to  them 
on  the  question  of  willful  default  or  gross  negligence  resulting 
in  loss  to  the  estate,  for  which  alone  the  administrator  would 
forfeit  his  right  to  compensation.  The  sum  allowed  is  that 
usually  given  in  such  cases,  and  there  was  no  error  in  making 
the  allowance  to  him. 

The  next  exception  relates  to  the  refusal  of  the  court  to  charge 
the  administrator  with  interest  on  the  funds  in  his  hands. 

The  record  shows  that  the  administrator,  on  the  day  of  the 
final  settlement,  filed  the  affidavit  required  by  the  statute.  Clay's 
Dig.  198y  sec.  28,  the  effect  of  which  is  to  discharge  him  from 
the  payment  of  such  interest.  The  plaintiffs  in  error  do  not 
contest  the  sufficiency  of  the  affidavit  made  by  the  administra- 
tor; but  it  is  urged  that  the  court  erred  in  permitting  it  to  be 
made  at  the  time  of  the  final  settlement,  as  it  did  not  allow  them 
time  to  inquire  into  its  truth,  that  they  might  decide  whether 
they  would  controvert  it. 

By  the  second  section  of  the  act  of  184B,  Claj^s  Dig.  229,  sec. 
42,  the  judges  of  the  probate  court  are  required  to  examine  the 
accounts  and  vouchers  of  administrators  on  the  day  appointed 
for  settlement,  and  state  the  same,  when  all  exceptions  may  be 
taken  and  heard:  Steele  v.  Knox,  10  Ala.  608.  It  appears  to  us 
Ihat  this  would  also  be  the  proper  time  for  the  administrator  to 
discharge  himself  from  accounting  for  interest,  if  he  has  not 
used  the  funds  of  the  estate.  The  language  of  the  statute  above 
referred  to,  Olay's  Dig.  198,  sec.  28,  that ''  in  making  their  re- 
turn to  the  court  they  shall  expressly  deny  on  oath,"  etc.,  is 
merely  directory,  and  would  not  prevent  the  making  of  the  oath 
when  the  account  is  made  up  and  stated  by  the  court.  If  the 
legatees  were  taken  by  surprise  by  the  making  of  the  affidavit, 
and  desired  time  to  examine  into  the  facts  with  the  view  of  rais- 
ing an  issue  upon  it,  the  court  should  continue  the  cause  for 
that  purpose.  No  suggestion  of  the  kind  seems  to  have  been 
made  in  this  case,  and  no  denial  was  offered  at  the  time  the  oath 
was  made.  Under  these  circumstances,  it  was  not  error  for  the 
court  to  act  upon  it,  and  the  result  of  that  action  is  in  strict 
conformity  to  the*  requisitions  of  the  statute. 

The  legatees  objected  to  the  manner  in  which  the  debit  side 
of  the  account  was  stated,  because  no  interest  seemed  to  be 
charged  on  some  items,  and  on  others  the  principal  and  interest 
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are  so  blended  together  that  it  is  impracticable  to  separate  tbeia 
or  distingaish  between  them;  and  the  account  as  stated  by  the 
court  is  exhibited  to  establish  the  facts  relied  on. 

We  have  already  said  that  under  the  act  of  1813  it  is  the 
duty  of  the  probate  court  to  state  the  account  between  the  ad* 
ministrator  and  the  estate  of  which  he  has  charge  at  the  time  of 
the  final  settlement.  The  account  thus  stated  is  the  act  of  the 
oourt,  and  is  the  result  of  OTidence  furnished  by  the  adminia-^ 
trator  and  the  parties  in  interest  who  contest  the  accuracy  of 
the  return  of  the  administrator,  or  the  legal  sufficiency  of  the 
Touchers  and  proof  presented  by  him.  To  enable  this  court  to 
review  the  account  thus  stated  by  the  court  and  to  decide  upon 
the  correctness  of  its  items,  it  is  indispensable  that  the  bill  of 
exceptions  should  set  out  the  proof  which  was  before  the  eouri 
below  with  respect  to  each  item,  and  which  controlled  its  aotioik 
in  respect  to  them.  This  is  not  done  in  the  present  record,  and 
in  its  absence  we  must  presume  in  favor  of  the  correctness  of 
the  judgment  below,  and  in  this  respect  affirm  it  here. 

The  next  and  last  assignment  of  error  arises  out  of  the  final 
decree  of  the  court  below.  It  appears  that  Isaac  Bendall» 
Sally  Anderson,  and  Barbaiy  Jones,  three  of  the  legatees  under 
the  will  of  Jesse  Bendall,  died  before  the  testator.  The  court 
below  decided  that  the  legacies  to  them  had  lapsed,  and  pro- 
oeeded  to  distribute  them  among  the  heirs  at  law  of  the  testator^ 
as  in  case  of  intestacy. 

The  language  of  the  will  making  the  bequest  to  Mrs.  Ander* 
son  is:  *'  I  give  to  my  sister,  Sally  Anderson,  one  sixth  part  of 
the  net  proceeds  that  is  not  given  away  in  this  will  to  others,. 
after  my  sale,  to  be  paid  her  by  my  executors  hereinafter  men* 
tioned,  to  her  and  her  heirs  forever." 

The  word  **  of  my  estate/'  after  the  words  ''net  proceeds,''  will 
be  supplied  by  the  court,  as  from  the  other  clauses  of  the  will  they 
were  evidently  intended  to  be  used  by  the  testator.  The  legacy^ 
of  one  sixth  part  of  his  estate  is  given  to  five  other  legatees,  in* 
eluding  Isaac  Bendall  and  Barbary  Jones,  in  the  same  language 
used  in  the  bequest  to  Mrs.  Anderson,  except  that  the  words 
"of  my  estate"  are  used  in  these  clauses  of  the  will  and  omittaA 
in  that  which  gives  the  legacy  to  her. 

It  is,  therefore,  too  clear  to  admit  of  any  other  construction 
that  the  testator  intended  the  legatees  named  in  his  will  should 
take  their  several  bequests  in  their  own  absolute  right,  so  thai 
their  children  have  no  claim  whatever  under  the  will.  It  is  clear^ 
also,  that  the  specific  legacies  to  the  three  legatees  who  died 
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fore  the  testator  became  lapsed  legacies;  and  the  general  role  in 
such  cases  is,  that  if  the  will  contain  a  general  residuary  clause, 
which  is  the  case  here,  the  specific  legacies  which  have  lapsed 
fall  into  the  residuiun  and  pass  to  the  residuary  legatees. 

Bat  in  the  present  case  we  are  met  by  this  difficulty:  the  same 
persons  who  are  the  specific  legatees  are  also  the  residuary  ones, 
and  are  each  entitled  to  one  sixth  of  such  residuum. 

The  rule  is  well  settled  that  where  one  of  seyeral  residuary 
legatees  who  are  to  take  in  common  dies  before  the  testator. 
Ids  portion  does  not  Burnre  to  his  co-legatees,  but  goes  to  the 
next  of  kin,  according  to  the  statute  of  distribution:  1  Boper  on 
Ijegacies,  840,  Peair.  Chapman,  1  Yes.  sen.  641;  BagweUy.  Dry^ 
1  P.  Wms.  700;  Owen  v.  Owen,  1  Atk.  494. 

The  case  of  Page  v.  Page^  2  P.  Wms.  488,  is  nearly  identical 
irith  the  present.  There  the  bequest  of  the  residue  of  the  x>er- 
oonal  estate  was  to  six  persons,  to  each  of  them  a  sixth  part;  one 
of  them  died  before  the  testator.  The  lord  chancellor  said: 
**  This  is  a  lapsed  legacy  as  to  one  sixth,  and  undisposed  of  by 
the  will,  the  residuary  legatees  being  tenants  in  common,  and 
not  joint  tenants;  and  therefore  the  legacy  shall  not  survive, 
but  go  to  the  testator's  next  of  kin  according  to  the  statute  of 
distribution." 

This  case  has  been  constantly  followed  in  the  English  courts^ 
except  in  the  case  of  Hurd  y.  Barldy,  Mos.  47,  in  which 
Sir  Joseph  Jekyll,  master  of  the  rolls,  held  differently.  But 
this  latter  case  is  cited  and  repudiated  by  the  lord  chancellor 
in  Owen  v.  Owen,  8upra. 

We  think,  therefore,  the  court  below  did  not  err  in  disposing 
of  the  legacies  of  Isaac  Bendall,  Sally  Anderson,  and  Barbazy 
Jones  as  lapsed  legacies,  to  which  the  next  of  kin  were  entitled 
tinder  the  statute  of  distribution. 

For  the  errors  heretofore  pointed  out,  the  decree  must  be  re* 
versed  and  the  cause  remanded. 


AmasisersjLTOR'B  Liakutt  fob  Fonxbal  Expxmsis:  Oregorp  t.  Hooker, 
9  Am.  Dec.  646. 

C&EDrr  TOB  CouMBXL  Fibs  on  Final  Srtluxnt  should  bb  Allowed 
ExECUTOB  OB  Adminibtbatob,  and  the  tmst  fond  is  properly  chargeable 
therewith  anleu  the  litigation  was  broaght  abont  by  his  own  fault  or  laches: 
SmUh  ▼.  Kennard,  38  Ala.  702;  Stewart  v.  Stewart,  31  Id.  218;  Pickens  v. 
Pkbens,  35  Id.  452;  Peareom  ▼.  Darrington,  32  Id.  273;  Baiei  ▼.  Vary,  40  Id. 
441,  all  citing  the  principal  case.  The  principal  case  was  distinguished  in 
Pickens  r.  Pickens,  35  Id.  452,  and  Bates  v.  Vary,  40  Id.  441.  In  the  former 
it  was  held  that  though  no  exceptions  have  been  filed  to  the  administrator'a 
•eooontk  he  has  the  right  to  counsel  to  protect  himself  against  after  losset 
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and  liabilities  by  proceeding  correctly  in  the  several  stages  of  the  adminis- 
tration.  In  the  latter,  it  is  held  that  the  trustee  is  not  entitled  to  a  credit^ 
on  settlement  for  services  of  counsel,  or  the  value  of  them,  unless  he  shows 
payment. 

Adminutratos  Who  is  Attobnet  icat  Pebvobh  PBOFBsioirAL  Skbvxcbs 
voB  Estate  not  within  the  scope  of  his  duties  as  administrator,  being  neoes- 
sary,  and  may  properly  call  upon  the  court  to  make  an  aUowinoe  for  such 
services:  Boies  v.  Vary,  40  Ala.  441,  citing  the  principal  case. 

CojocissiOKS  OF  BxsouTOB  OB  Admivisxbatob:  Ortmberri^M  Sbfr$  ▼.  Onm' 
berry,  1  Am.  Dec.  455;  Nimmo  v.  CovwnonmeeM,  4  Id.  488;  VwndarhBydm  t. 
Vanderheyden,  21  Id.  86,  and  note  thereto. 

Intebest,  Liabilitt  vob:  Oranberr^s  Bx^rs  v.  Cfranberryf  1  Am.  Dec.  455; 
MdOcmtpbell  v.  MeCampbell^  15  Id.  48:  Dunmn^  Sb?r^  v.  Tdbm,  84  Id.  e05; 
Chaae  v.  Locherman,  35  Id.  277,  and  note  to  same. 

C!oNCLnsivENEss  OF  Ssttlebcent  of  Administbatob's  Axxaumi- StMlt' 
field  V.  McRaven^  43  Am.  Dec.  502,  and  reference  to  other  oases. 

Lapsed  Legacies:  HtimM  v.  Frandacus^  20  Am.  Dec.  402,  and  note  referring 
to  preceding  cases;  Cwnfori  v.  MaOar^  37  Id.  523»  and  note;  Sorrty  v.  Bright, 
28  Id.  584,  and  note;  Morton  v.  Barrett,  39  Id.  575,  and  note;  Mahomer  v. 
ffove,  48  Id.  706. 

BiGHXB  OF  Rbbiduabt  Leqateb  akd  Heibs  at  Law  to  Bbsiduums 
Sorrey  v.  Brif^  28  Am.  Deo.  684,  and  note;  Mahomer  v.  JETose,  48  Id.  706^ 
and  oitations  of  other 


Maury  v.  Coleman. 

[U  Alabama, 981.] 

Ir  Maxib  of  Notb  Aoknowledobs  to  One  IznrEzrDiNO  to  Pubchasb  It 
That  He  Has  No  Defekse,  he  precludes  himself  from  afterwards  set- 
ting up  any  defense  when  sued  on  the  note  then  existing  within  his 
knowledge;  but  he  may  make  a  defense  subsequently  arising  out  of  the 
original  contract*  such  as  a  total  failure  of  consideration. 

Assumpsit  by  Coleman  against  Manry  on  a  note  for  one  hun- 
dred and  thirty-five  dollars,  which  purported  to  be  given  for  the 
hire  of  a  negro  named  April.  The  note  was  made  to  Phillips, 
who  had  indorsed  it  to  Coleman.  Shortly  after  the  execution 
of  the  note,  plaintiff,  intending  to  purchase  it,  or  actually  hav- 
ing done  so,  asked  defendant  if  he  had  any  set-off  to  it,  who 
answered  "  No,"  and  **  that  tKe  note  was  all  right."  Subse- 
quently, but  before  the  maturity  of  the  note,  the  slave  ran  away 
and  went  to  his  master,  the  payee,  who  prevented  defendant 
from  having  him  for  the  unexpired  term,  and  refused  to  deliver 
him.  The  theory  of  the  court's  charge  will  appear  from  the 
opinion.  Defendant  requested  the  court  to  charge  the  juiy 
« *  that  he  had  a  right  from  the  contract  of  hiring — a  right  in- 
herent in  the  contract  and  patent  on  the  face  of  the  note,  that 
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he  should  have  the  services  of  the  slave  for  the  period  of  hiring, 
without  molestation  by  Phillips;  that  Coleman  took  the  note 
subject  to  this  right;  and  that  if  the  jury  believed  that  after  the 
plaintiff  obtained  the  note  Phillips  improperly  received  the  slave 
andpreyented  the  defendant  from  having  him  for  the  remainder 
of  the  hiring  by  refusing  to  deliver  him,  then  the  plaintiff  could 
not  recoTer,  eyen  though  the  defendant  had,  before  the  wrong 
of  Phillips,  told  the  plaintiff  that  he  had  no  set-off,  and  that  the 
note  was  all  right."  This  change  was  refused,  and  defendant 
excepted,  as  well  as  to  the  charge  given,  and  assigned  the  sama 
for  error. 

B.  H.  SmUh,  for  the  plaintiff  in  error. 

By  Court,  Gibbons,  J.  The  principles  goyeming  the  questions,, 
presented  in  the  present  record  were,  in  our  opinion,  substan- 
tially settled  in  the  case  of  OlemerUs  y.  Loggins^  2  Ala.  514.  In 
that  case,  Loggins  had  purchased  of  one  Cooper  certain  lands, 
for  which  he  executed  his  ^certain  promissory  notes,  and  re- 
ceived a  bond  for  titles,  to  be  made  on  the  payment  of  the  pur- 
chase money.  The  notes  given  out  were  four  in  number:  one 
for  one  hundred  dollars,  payable  the  first  of  March,  1837;  and 
three  for  two  hundred  dollars  each,  payable  to  the  said  Cooper, 
and  falling  due  on  the  twenty-fifth  day  of  December,  1837,  183S, 
and  1839.  The  first  note  was  paid  at  maturity.  In  the  simimer 
of  1838,  the  plaintiff  Clements  gave  the  defendant  Loggins 
notice  that  he  had  purchased  the  three  notes  last  falling  due,  and 
inquired  if  he  had  any  defense  against  them,  or  either  of  them. 
To  which  defendant  replied  that  he  had  none,  except  a  seU 
off  of  about  one  hundred  dollars,  and  that  he  had  said  the  same 
thing  to  the  plaintiff  a  few  days  before,  when  he  was  in- 
quiring of  him  about  the  notes,  for  the  purpose  of  purchasing 
them.  This  conversation  was  after  another  conversation  held 
with  the  said  Cooper,  in  which  he  had  promised  to  pay  all  the 
notes  on  his  return  from  Mississippi;  and  the  said  Cooper  then 
agreed,  on  his  doing  so,  to  make  him  a  title.  Some  time  in 
December,  1838,  the  defendant  offered  to  pay  Cooper  the 
amount  due  on  the  land,  and  demanded  title.  Cooper  admitted 
that  he  could  not  make  title;  that  he  had  never  had  title  in  him- 
self; that  the  notes  for  the  purchase  money  belonged  to  the 
plaintiff,  and  that  if  he  would  pay  him,  he  would  endeavor  to 
make  title.  Defendant  then  told  Cooper  he  would  haye  nothing 
more  to  do  with  the  land.  It  further  appeared  that  the  title  of 
Cooper  was  a  bond  for  title  of  one  Collins,  from  whom  he  had 
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purchased,  and  that  the  parohase  money  was  unpaid  to  Collins. 
OoUins  had  obtained  judgment  for  the  purchase  money,  and 
could  make  nothing  out  of  Oooper  on  execution,  because  he  was 
insolvent.  On  this  proof  the  court  says:  ''The  maker  of  a 
note,  when  applied  to  by  one  intending  to  purchase  it  to  know 
if  there  is  any  defense  against  it,  by  admitting  that  he  has  none, 
thereby  precludes  himself  from  afterwards  setting  up  any  de- 
fense, when  sued  on  the  note,  which  existed  at  that  time  within 
his  knowledge,  as  it  would  be  a  fraud  on  the  intended  pur- 
chaser. But  we  think  he  would  not  be  precluded  from  making 
a  defense  which  might  subsequently  arise  out  of  the  original 
contract;  such,  for  example,  as  a  total  failure  of  considera- 
tion:" citing  Buckner  v.  SltMlefield,  1  Wash.  886  [miscited]; 
Hoames  y.  Smock,  Id.  890.  "  As  already  remarked,  to  permit  the 
maker  to  avail  himself  of  any  defense  which  existed  at  the  time 
of  the  application  to  him  for  information  would  be  to  countenance 
a  deceit;  but  if  the  note  be  purchased  on  the  faith  of  a  promise 
by  the  maker  to  pay  it,  he  will  be  compelled  to  pay  the  assignee 
at  all  events,  on  the  ground  of  a  contract,  of  which  the  purchase 
of  the  note  would  be  a  sufficient  consideration.  So  in  this  case, 
if  the  contract  was  rescinded  after  the  plaintiff  acquired  title  to 
the  notes,  from  the  inability  of  the  vendor  to  make  title,  the  de- 
fendant being  ignorant  at  the  time  he  was  applied  to  by  the  plaint- 
iff for  information  respecting  the  notes  of  the  inability  of  the 
vendor  to  make  title,  the  failure  of  the  consideration  would  be  a 
valid  defense  against  the  notes  in  the  hands  of  the  plaintiff." 

We  have  but  to  apply  the  principle  here  decided  to  the  case 
at  bar,  to  show  that  the  court  erred  in  its  charge  to  the  jury. 
The  doctrine  of  the  charge  as  given  to  the  juiy  was,  that  after 
the  plaintiff  had  bought  the  note,  and  after  the  defendant  had 
said  to  the  plaintiff  that  the  note  was  all  right,  and  he  had  no 
offset  to  it,  nothing  that  could  subsequently  transpire,  as  be- 
tween the  original  parties  to  the  note,  could  create  a  valid  de- 
fense to  the  defendant,  as  against  the  plaintiff.  This  is  the  pre- 
cise question  decided  in  the  case  of  Clement  v.  Logging,  2  Ala. 
514.  There  the  rescission  of  the  contract  for  the  sale  of  land 
did  not  take  place  until  long  after  the  plaintiff  had  acquired  the 
notes,  and  after  a  conversation  very  similar  to  that  which  took 
place  between  the  plaintiff  and  defendant  in  the  case  at  bar;  and 
yet  the  court  decided  that  the  defense  could  be  made,  if  the  de- 
fendant had  acted  fairly  and  honestly  in  his  replies,  which  he 
had  given  on  being  applied  to  by  the  plaintiff  for  information  in 
regard  to  the  notes  when  about  to  purchase  them. 
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The  diaige  asked  by  the  defendant,  in  oor  opinion,  asserted 
a  correct  proposition  of  law,  and  should  have  been  given. 

Let  the  judgment  of  the  court  below  be  reversed  and  the  cauM 
remanded. 

Ebtoppil  xif  PAist  See  note  to  Dextll  ▼.  Oddl,  38  Am.  Dec.  028;  JadtmmT. 
Puky^  67  Id.  64,  and  note;  Ch/aaOcniqiie  Cbunty  Bcmk  v.  WMte,  Id.  442;  mut 
note  thereto;  Barkam  v.  TmthemUB^  Id.  782;  end  note. 


Melton  v.  Watkins. 

pA  kiAMkHk,  4Sa.] 

piBOL  Evn»Hirai  n  mt  AmaasiBLa  to  Altbb  ob  Vast  Lioal  Emcr  09 
Died  oB  CcurvsTAVGii 

PABOL  NlGOTIAnOHS   MaDB  XITHXB  at  ob  BXFOBB  MaKXHO  or   DXKD  ABI 

MxBOXD  THKBxnr,  end  cen  not  be  allowed  to  alter  or  modify  ite  legal 
effect. 

Appbal  from  the  circuit  court  of  St.  Clair.  Trespass  qyuirt 
iiauxiim  fregiL    The  questions  involved  appear  from  the  opinioiL 

B.  2!  Pop0,  for  the  appellant. 

O.  O.  EUi8,  and  Morgan  and  WaUoer^  contra. 

Bj  Court,  Chiltov,  C.  J.  Melton,  in  the  court  below,  relied 
upon  the  absolute  conveyance  in  fee,  executed  to  him  for  a  tract 
of  land  by  Watkins,  the  legal  effect  of  which  was  to  transfer  the 
entire  interest,  of  every  kind,  which  Watkins  then  had  in  the 
land,  both  as  respects  tb^  title  and  the  right  of  enjoyment  in 
possession.  The  court,  ..owever,  by  its  charge,  gave  effect  to  a 
eontemporaneoua  parol  agreement  that  the  possession  of  the 
land  should  be  retained  for  a  time  by  the  grantor,  no  such  revo* 
cation  appearing  in  the  deed  or  otherwise  in  writing. 

This  was  erroneous.  It  varied  by  parol  the  legal  effect  of  the 
deed,  and  took  from  the  grantee  an  interest  which  the  deed  conv 
veyed  to  him.  The  rule  is  too  well  settled  to  require  the  citation 
of  authority,  that  all  previous  or  contemporaneous  parol  agree- 
ments or  understandings  between  the  parties,  materially  altering 
or  varying,  by  adding  to  or  subtracting  from  the  written  agree- 
ment, must  be  considered  as  merged  in  that  agreement,  and  the 
writing  must  be  regarded  as  the  evidence  and  sole  expositor  oi 
the  contract  of  the  parties,  when  it  is  clear  and  unambiguous: 
Gordon  v.  PhiUips,  13  Ala.  567,  and  cases  cited  on  the  brief  ol 
oounsel. 

This  view  does  not  conflict  with  (farrow  v.   OofpofUer^  J 

Am.  Dno.  Vol.  LX— <1. 
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Port.  859;  for  in  that  case  the  agreement  proved  bj  parol,  and 
which  was  contemporaneous  with  the  writing,  did  not  go  to 
alter,  contradict,  or  explain  the  writing.  At  all  events,  such 
was  the  judgment  of  the  court.  Nor  does  it  fall  within  the  rule 
which  allows  absolute  deeds  to  be  shown  by  parol  to  have  been 
intended  as  mortgages  merely.  It  simply  presents  the  case  of 
a  conveyance  of  an  entire  interest  in  land,  without  reservation 
of  the  possession,  which  the  law  in  virtue  of  such  conveyance 
transfers  to  the  grantee,  and  an  attempt  to  reserve  a  term  to  the 
grantor,  notwithstanding  the  deed,  and  in  palpable  violation  of 
its  legal  effect,  by  a  parol  contemporaneous  agreement. 

As  we  have  said  on  a  former  occasion,  there  is  no  hardship 
in  requiring  parties  to  make  their  writing,  which  they  adopt  as 
the  evidence  of  their  agreement,  speak  truly  its  terms.  Were 
we  to  depart  from  this  evidence,  and  to  go  out  in  search  of  parol 
negotiations,  either  at  or  before  the  time  the  parties  reduced 
their  contract  to  writing,  we  should  open  a  wide  door  for  fraud 
and  perjury,  and  would  introduce  the  greatest  uncertainly,  in 
many  cases,  as  to  what  the  contract  of  the  parties  really  was. 
The  policy  of  the  law  is  clearly  opposed  to  relaxing  the  strin- 
gency of  the  rule:  See  Seay  v.  Marks,  23  Ala.  532. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Parol  Evidence  is,  as  General  Rule,  Inadmissible  to  Add  to,  Vabt, 
oa  Explain  Written  Instrument:  Pack  v.  Thamaa^  51  Am.  Deo.  135,  and 
note;  EearicJi  v.  Sufinehart,  Id.  540,  and  note;  Wadddl  v.  OkuaeU,  54  Id.  170, 
and  note;  Wesi  v.  KeUy,  Id.  192,  and  note;  Olendale  Woolen  Co.  v.  Proieetkm 
InB,  Co.,  Id.  309. 

Evidence  of  Prior  or  Contemporaneous  Parol  Aobeemeht  to  Con- 
trol Written  Contract:  Rearieh  y.  Svnneharif  51  Am.  Deo.  540^  and  note 
with  numeroua  dtationa  of  other  anthoritiea. 


Wake  v.  Cowles. 

[94  ALABAMA,  446.] 

Conduct  or  Admission  Which  Concludes  Partt  mnst  be  plainly  inoon* 
sistent  with  the  right  which  he  afterwards  sets  up,  and  must  have  been 
acted  npon  by  the  other  party;  or  if  an  act  or  omiaaion  be  auaceptible  of 
two  constmctionB,  one  of  which  is  consistent  with  the  right,  there  is  no 
estoppeL 

BULE  AS  TO  CONTRADIOTINO  OR  VaRTINO  WRITTEN  INSTRUMENT  BT  PaROL 

obtains  with  the  same  force  in  equity  as  at  law,  where  neither  fraud  nor 
mistake  is  charged. 

Bill  filed  bj  appellants,  Bobert  J.  Ware,  Arnold  Seales,  and 
Moses  Jones,  against  Thomas  M.  Oowles,  for  specific  execution 
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of  a  contract,  and  injunction  against  an  action  at  law.  It  sub- 
stantiallj  alleged  that  Cowles,  by  verbal  contract,  sold  certain 
lands  to  Ware,  agreeing  to  execute  a  warranty  title  when  the 
amount  of  the  consideration  should  be  settled  with  him.  Shortly 
after  this  sale  Ware  sold  said  lands  to  complainant  Scales,  gir- 
ing  bond  for  titles,  but  not  until  after  Cowles  had  acknowl- 
edged said  verbal  contract,  stated  that  he  considered  it  a  binding 
one,  and  agreed  that  Ware  might  sell  the  lands,  and  that  he 
would  look  to  Ware  for  the  purchase  money.  Soon  after  the 
sale  to  Scales  the  verbal  contract  between  Ware  and  Cowles  was 
reduced  to  writing.  Scales  went  into  possession  pursuant  to 
his  purchase,  and  afterwards  sold  to  Jones,  executing  bond  for 
titles.  Jones  took  possession  and  erected  permanent  and  val- 
uable improvements  on  faith  of  the  above  transactions.  Pay- 
ments had  been  made  by  both  Seales  and  Jones  on  their  pur- 
chases; but  at  the  time  of  both  verbal  contract  and  its  subse- 
quent reiteration  in  writing,  between  Cowles  and  Ware,  Cowlea 
was  indebted  to  Ware  in  a  much  larger  sum  than  the  amount  of 
the  purchase  money  agreed  to  be  paid  by  Ware  for  said  lands, 
and  it  was  agreed  between  them  that  the  payment  of  the  pur* 
chase  money  should  await  a  settlement  of  their  accounts. 
Cowles  refused  repeated  applications  from  Ware  to  settle  said 
accounts,  and  Ware  instituted  suits  in  the  circuit  and  chancery 
courts  to  compel  a  settlement.  Ware  never  demanded  titles  of 
Cowles,  because  he  conceived  that  he  hod  no  right  to  do  so  until 
a  settlement  of  their  accounts  had  been  made.  Cowles  com- 
menced an  action  at  law  against  Jones  to  recover  the  possession 
and  tiy  the  titles  of  said  lands.  The  bill  prayed  that  Cowles 
be  decreed  to  execute  titles  to  said  lands,  and  that  he  be  perpet- 
ually enjoined  from  the  further  prosecution  of  said  action  at 
law.  It  was  dismissed  for  want  of  equity,  without  prejudice  to 
Jones'  right  of  filing  a  bill  against  Cowles  for  bis  improvements. 
This  decree  was  assigned  for  error. 

Belser  and  Bice,  for  the  appellants. 

N.  W.  Gockey  contra. 

By  Court,  Goldtbwaits,  J.  The  first  question  presented  upon 
the  record  is,  whether,  upon  the  case  made  by  the  bill,  Cowles 
was  estopped  from  asserting  his  title  against  Seales  and  Jones. 
It  is  clear,  both  upon  principle  and  authority,  that  the  conduct 
or  admission  which  concludes  a  party  must  be  plainly  inconsist- 
ent with  the  right  which  he  afterwards  sets  up:  Pickard  v.  Sears , 
6  Ad.  k  El.  469;  Co.  Lit.  862  b.    If  the  act  or  admission  be  bus* 
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oeptible  of  two  constraotions,  one  of  whiohis  consistent  with  the 
right,  the  partj  would  not  be  concluded  from  its  assertion, 
because  to  do  so  might  operate  to  defeat  a  man's  rights  by 
argument  or  inference,  which  is  not  allowable:  Co.  Lit.  352  b. 
So,  too,  the  admission,  however  unequivocal  it  may  be,  will  not 
operate  as  an  estoppel,  unless  the  other  party  has  acted  upon  it: 
Heane  v.  Rogers^  9  Bam  &  Cress.  577;  WMis  v.  Truesddl^  6  Pick. 
454. 

In  the  ease  before  us,  it  appears  that  the  only  object  of  the 
parties  in  calling  upon  Cowles  was  to  ascertain  if  he  would  rec- 
ognize the  verbal  sale  which  he  had  previously  made  to  Ware. 
This  he  did,  and  consented  that  Ware  might  sell  the  land  to 
Scales,  and  that  he  would  look  to  the  former  for  the  purchase 
money.  Taking  all  the  facts  in  connection  with  each  other,  we 
are  by  no  means  certain  that  Cowles  intended  anything  more 
than  that  Ware  might  sell  the  land  in  the  same  manner  as  he 
might  have  done  had  the  agreement  been  in  writing.  The  bill 
admits,  that  the  verbal  contract  was  the  same  as  the  written  one 
subsequently  entered  into;  and  that  being  the  case,  by  its  terms 
the  titles  were  not  to  be  made  until  the  purchase  money  had 
been  settled;  and  it  would  be  unreasonable  to  suppose  that 
Cowles,  in  giving  his  consent  to  Ware  to  sell,  intended  to  change 
the  agreement  in  one  of  its  substantial  terms.  This  consent 
might  as  well  refer  to  the  transfer  of  the  equitable  title,  which 
Ware  would  have  had  if  the  agreement  had  been  put  in  writing; 
and  to  cany  it  further  would  be  to  create  an  estoppel  by  infer- 
ence. We  say  nothing  as  to  the  discharge  of  the  lien  upon  the 
land,  because  we  do  not  consider  that  question  presented  upon 
the  record,  as  it  is  not  charged  that  Seales  was  influenced  in  his 
action  as  to  the  buying  of  the  land  by  the  conduct  of  Cowles  in 
agreeing  to  look  to  Ware  for  the  purchase  money. 

If  we  could  allow  the  written  agreement  made  between  Ware 
and  Cowles  to  be  varied  by  parol  proof,  then  it  is  very  clear 
that  the  complainants,  if  not  entitled  to  a  specific  performance, 
would  have  been  at  least  entitled  to  an  injunction  until  the  set-  * 
tlement  of  accounts  between  Ware  and  Cowles;  but  the  rule  as 
to  contradicting  or  varying  a  written  instrument  by  parol  evi- 
dence obtains  with  the  same  force  in  equity  as  at  law:  Bank  of 
Mount  PleaBani  v.  Sprigg^  14  Pet.  201.  The  agreement  is  certain 
upon  its  face;  the  bill  charges  neither  fraud  nor  mistake  in  its 
execution;  and  its  terms  could  not  therefore  be  permitted  to 
be  changed  by  proof  of  a  parol  contemporaneous  agreement,  that 
the  purchase  money  was  not  to  be  paid  at  the  time  specified  ia 
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ihe  written  contract,  but  to  await  a  settlement  of  accounts  be- 
tween  the  parties.  Ware  can  not  call  upon  the  court  to  aid  him, 
because  he  has  not  complied  nor  offered  to  comply  with  the 
agreement  on  his  part;  and  his  assignees,  so  far  as  a  specific 
performance  is  concerned,  stand  in  no  better  condition  than 
himself;  and  Cowles  not  being  concluded  by  his  consent  that 
Ware  might  sell,  the  other  parties  are  not  entitled  to  an  in- 
junction generally.  Jones  may  have  a  separate  daim  for  his 
improvements,  and  the  decree  of  the  chancellor  was  without 
prejudice  to  the  assertion  of  that  claim. 

The  decree  must  be  affirmed,  the  appellants  paying  the  costs 
of  this  court. 


Estoppel  in  Pass:  JackKn  v.  Pixley^  67  Am.  Dec  04»  and  note;  OhautaU' 
qtie  CowUy  Bank  v.  ITUte,  Id.  442;  and  note  thereto;  Barkam  t.  TmitrndUe^ 
Id.  782;  and  note. 


SooTT  V.  Myatt. 

DxxECft  Original  Undkbtakino,  and  Onx  Continuino  until  Bitoksd 
OB  Acxx>t7NT  IS  Closxd,  is  shown  by  the  following  written  order,  signed 
and  addressed  to  a  mercantile  firm  in  these  words:  **  Please  let  the  bearer 
[naming  him]  hare  any  sach  little  things  he  may  stand  in  need  of,  and  I 
shall  be  good  for  the  same;*'  and  will  embrace  any  articles  of  no  great 
value,  denominated  necessaries  for  one  in  said  bearer's  condition. 

Ho  Nones  OP  Aoosptanoi  ob  Dsicand  op  Patmxnt  bepobb  Sitit  Bbouoht 
IS  Nkbbsabt  to  Chabob  Onb  on  a  direct,  original  nndertaking  for 
goods  famished  to  another. 

Goods  Sold  on  Faith  op  Dirkct,  Obiginal  Undbrtakino  Dxtebminxb 
Rights  and  LiABiLrriES  of  the  parties,  and  the  instmment  is  not  affected 
beoanse  the  merchant  treated  it  as  a  collateral  instead  of  a  direct  under- 
taking, and  charged  the  goods  to  the  one  obtaining  them;  but  evidence 
that  they  were  so  charged,  and  that  he  afterwards  settled  the  account 
by  part  payment  in  cash  and  note  for  balance,  is  proper  for  consideration 
of  jury  to  ascertain  whether  credit  was  given  to  him. 

Assmcpsrr  by  Myatt  &  Moore  against  James  Scott,  to  recover 
for  goods,  wares  and  merchandise.  On  the  trial,  plaintiff? 
proved  and  read  in  evidence  the  following  instrument:  ''  Messrs. 
Myatt  &  Moore:  Please  let  the  bearer,  Mr.  Orr,  have  any  little 
things  he  may  stand  in  need  of,  and  I  shall  be  good  for  the 
same.  Yeiy  respectfnlly,  James  Scott.  January  8, 1860/'  Ths 
remaining  facts  sufficiently  appear  from  the  opinion. 

/•  W.  OarraU,  for  the  appellant. 

Jotqph  B.  John,  oonira. 
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By  Court,  Goldthwaite,  J.  We  must  hold  the  writing  which 
was  the  foundation  of  this  action  a  direct  undertaking  on  the 
part  of  the  appellant.  He  engages  to  be  *'  good"  that  is,  re- 
sponsible, to  the  appellees,  ^'  for  any  little  things  Orr  may  stand 
in  need  of/'  and  under  the  decisions  in  Bates  v.  Starr,  6  Ala. 
007,  and  Oliver  v.  Hire  and  Le  Baron,  14  Id.  590,  the  engagement 
was  not  a  collateral  but  a  direct  promise;  and  this  being  the 
case,  no  notice  of  acceptance  or  demand  of  payment  was  neces« 
sary :  Donley  y.  Camp,  22  Id.  659;  Mathews  y.  Chrisman,  12  Smed. 
&  M.  595  [51  Am.  Dec.  124];  Carson  y.  HiU,  1  McMulL  76;  Whit- 
ney y.  Oroot,  24  Wend.  82. 

It  is  urged,  howeyer,  that  the  nature  of  the  transaction  may 
be  determined  by  the  circumstances;  and  the  eyidence  that  the 
goods  were  chaiged  to  Orr,  that  the  account  was  settled  with 
him,  part  paid  in  cash,  and  his  note  taken  for  the  residue,  show 
that  it  was  a  collateral  engagement.     We  agree  that  these  facia 
were  proper  to  be  looked  to  by  the  jury  for  the  purpose  of  ascer- 
taining whether  credit  was  giyen  to  Orr  alone;  for  the  reason, 
that  if  such  was  the  case  no  recoyery  could  be  had,  the  plaintifib 
below  not  haying  acted  upon  the  order;  and  if  they  let  the  goods 
go  without  reference  to  it,  and  solely  upon  the  credit  of  the 
party  who  receiyed  them,  they  would  not  be  allowed,  on  his 
failure  to  pay,  to  look  to  an  assurance  which  did  not  influence 
their  acts.    But  the  eyidence  tends  to  show  that  the  goods  were 
sold  upon  the  faith  of  the  order;  and  the  question  therefore  is, 
whether  the  testimony  first  referred  to  can  change  the  legal 
effect  of  the  writing,  if  acted  on.     We  haye  found  no  case  which 
goes  thus  far;  and  it  would  be  in  conflict  with  all  the  rules  of 
law  in  relation  to  contradicting  written  instruments  by  parol 
eyidence.    There  are  many  cases  where  the  promise  was  a  yerbal 
one,  when  the  acts  of  the  party  are  admitted  to  explain;  and  if 
equiyr)cal  expressions  were  used  in  a  written  undertaking,  then 
it  would  be  open  to  explanation.     This  was  in  effect  the  rea- 
soning of  Bayley,  J.,  in  Simpson  y.  Penion,  2  Oromp.  &  M.  430; 
but  here,  under  the  force  of  our  own  decisions,  we  are  bound  to 
construe  the  writing  as   an  original  undertaking;  there  is  no 
ambiguity,  and  that  being  the  case,  the  only  inquiry  is.  Has  it 
been  acted  upon  by  the  appellees  ?    If  they  parted  witii  the  goods 
on  the  faith  of  it,  it  makes  no  difference  to  whom  they  were 
charged,  as  the  rights  of  the  parties  must  be  determined  by  the 
writing;  and  the  fact  that  it  was  treated  by  those  to  whom  it 
was  addressed  as  a  collateral  instead  of  a  direct  undertaking 
can  not  change  it  into  the  former.    It  follows,  from  what  we 
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have  said,  that  the  payment  by  Orr  of  a  part  in  cash,  and  giving 
his  note  for  the  bahince,  did  not  affect  the  liability  of  the  appel- 
lant for  the  amount  remaining  unpaid,  unless  the  note  was 
received  in  satisfaction  of  the  balance  due,  and  of  this,  the  mere 
taking  of  the  note  was  not  sufficient  evidence:  Abercrombie  v. 
Mosely,  9  Port.  145;  Mvddm  v.  WhUhck,  1  Cow.  290  [13  Am. 
Dec.  533];  Edvoards  v.  Deifendorf,  5  Barb.  398;  JohMon  ▼. 
Cleaves,  15  N.  H.  332;  Gordon  v.  Price,  10  Ired.  L.  385. 

Neither  do  we  think  that  the  words  can  fairly  be  supposed  to 
mean  that  Orr  was  only  to  have  such  articles  as  he  actually 
stood  in  need  of.  We  are  not  tied  down  to  a  strict  and  literal 
interpretation  of  instruments  of  this  character,  but  must  adopt 
tho  construction  which,  without  forcing  or  doing  violence  to 
the  language  used,  fiscribes  the  most  reasonable,  probable,  and 
natural  conduct  to  the  parties:  BeU  v.  Bmen,  1  How.  169,  186; 
and  it  is  not  to  be  supposed  that  when  a  man  gives  an  order 
like  this,  the  other  party  is  bound  to  inquire,  and  ascertain  with 
certainty  before  he  acts  upon  it,  whether  the  person  in  whose 
favor  it  is  given  absolutely  needs  the  goods.  A  just  and  reason* 
able  construction  of  the  terms  of  the  order,  in  our  opinion, 
would  extend  it  to  any  articles  of  no  great  value  which  would 
come  under  the  denomination  of  necessaries  for  one  in  the  con- 
dition of  Orr;  and  as  the  account  included  articles  of  dothing, 
a  general  charge  that  a  recovery  could  not  be  had  for  the  items 
of  the  account  would  have  been  improper. 

The  only  remaining  question  is,  whether  the  writing  is  con- 
tinuing in  its  character.  The  words  are:  " Let  the  bearer,  Mr. 
Orr,  have  any  little  things  he  may  stand  in  need  of,  and  I  shall 
be  good  for  the  same. "  It  is  limited  in  two  particulars;  -and 
had  the  promisor  intended  to  have  confined  it  to  such  articles 
as  Orr  required  at  the  time  it  was  drawn  or  presented,  he  should 
have  used  words  which  would  have  expressed  his  intention  more 
dearly.  The  rule  is,  that  where  the  language  is  susceptible  of 
two  meanings,  it  should  be  taken  most  strongly  against  the 
guarantor,  and  in  favor  of  the  party  who  has  parted  with  his 
property  upon  the  faith  of  the  interpretation  most  favorable 
to  his  rights:  Lawrence  v.  McCalmoni,  2  How.  426,  450,  and 
cases  there  dted.  Here,  as  we  have  said,  the  accountability 
of  the  appellant  is  limited  in  two  respects,  but  there  are  no 
words  of  limitation  as  to  the  time  it  is  to  continue.  The  articles 
to  be  supplied  are  those  which  Orr  '*  may  stand  in  need  of;" 
and  the  word  ''  may  "  can  certainly  as  appropriately  be  referred 
to  the  future  as  the  present  wants.      Such,  we  think,  would 
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be  the  ordinaiy  underBtanding,  and  upon  any  oiher  constmo- 
tion  it  would  be  liable  to  mislead.    We  must  for  these  reasons 
hold  the  order  as  continuing  until  the  account  was  closed,  or 
Che  order  revoked  by  the  appellant. 
The  judgment  is  affirmed. 


Tate  v.  Shackelfobd's  Administratob. 

LM  AULBAXA*  610.] 

Chabacteb  IK  Which  Pabtt  Sues  must  bs  Dxtsbminxd  tbox  Bodt  of 
Pleading,  and  not  from  the  desoription  of  himself  given  therein.  A 
right  of  action  as  an  individual,  properly  averred,  and  accming  to  plaint* 
iff  in  a  fiduciary  oharacter,  authorizes  him  to  sue  in  hia  individual 
capacity;  and  superadded  words,  as  "administrator,"  eto.,  are  mere  de- 
Acripth  peraoTias. 

On  Dbath  of  Plaintiff  Suino  in  his  Individual  Right,  Sun  n  Fmxpkblt 
Revived  in  the  name  of  his  personal  representative. 

Ebbob  to  the  circuit  court  of  Cherokee,  Contract.  The 
opinion  states  the  facts. 

White  and  Parsons,  for  the  plaintiff  in  error. 

i/l  B.  Martin,  contra. 

By  Court,  Ohhtton,  C.  J.  William  A.  Shackelford  sued  the 
plaintiff  in  error  before  a  justice  of  the  peace,  and  in  the  war- 
rant he  is  described  "  administrator,  in  right  of  his  wife,  of  the 
estate  of  George  W.  Hail,  late  of  Cherokee  county,  deceased." 

The  cause  of  action  indorsed  on  the  warrant,  as  also  that  de- 
clared  upon  in  the  circuit  court,  to  which  the  case  was  taken  by 
appeal,  is  a  special  contract,  made  between  Shackelford  and 
Mrs.  Tate,  for  the  services  of  a  slave  belonging  to  HaiFs  estate, 
in  the  erection  of  a  boat,  for  which  service  she  was  to  pay  the 
plaintiff  below  the  sum  of  fifty-two  dollars  and  fifty  cents. 
The  sum  of  two  dollars  and  fifty  cents  was  credited  on  the  de- 
mand. 

Shackelford  having  died  since  this  writ  of  error  was  sued  out, 
his  administrator  has  been  made  a  party;  aud  it  is  insisted  by 
the  plaintiff  in  error  that  the  suit  should  abate,  because  Shackel- 
ford having  sued  as  administrator,  in  right  of  his  wife,  of  Hail's 
estate,  no  interest  in  the  subject-matter  of  the  suit  can  survive 
to  his  administrator. 

The  character  in  which  a  party  sues  must  be  determined,  not 
from  the  description  of  himself  which  he  gives  in  the  caption 
of  the  declaration,  but  from  the  body  of  the  pleading;  in  other 
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words,  although  the  plaintiff  may  describe  himself  as  administra- 
tor, yet  if  he  aver  a  right  of  action  as  an  indiridoal,  which  does 
not  accme  to  him  in  a  fiduciary  character,  he  is  to  be  regarded 
as  suing  in  his  individual  capacity,  and  the  superadded  words 
*'  administrator,"  etc.,  are  regarded  as  descriptive  of  the  person. 

So  in  Arringion  v.  Hair,  19  Ala.  243,  we  held  that  when  a 
plaintiff  styles  himself  executor  or  administrator,  and  declares 
on  a  note  payable  to  himself  in  that  capacity,  but  the  declara- 
tion does  not  aver  that  the  note  was  assets  of  the  estate,  the 
words  ''executor,"  etc.,  are  a  descriptio  penonm,  and  on  the  death 
of  the  plaintiff  the  suit  is  properly  revived  in  the  name  of  his 
personal  representative.  This  case,  and  the  authorities  there 
cited,  very  clearly  show  that  Shackleford  must  be  regarded  as 
suing  in  his  individual  right,  and  that  upon  his  death  the  suit 
may  properly  be  revived  in  the  name  of  his  personal  representa- 
tive. 

Let  the  judgment  be  affirmed. 


Ware  v.  Cabtledge. 

Fboov  that  Woai)8»  Aotionablb  in  Thxmhelvib,  wna  Spokut  to  Pladtt- 
IFT  OB  IK  ms  Pbxsknox,  need  not  be  made  in  aotUm  of  ■lander}  it  will 
suffice  to  ihow  that  they  were  ipoken  to  a  different  person. 

BviDBNCX  ov  DxvsNSANT^  Wkalth  is  inadmissible  for  plaintiff  in  aotion  of 
slander. 

SviDOfcx  8HOWINO  BzPBiBB  Maliob  ov  Pabv  ov  DsranuxT  is  admissibk. 
for  plaintiff  in  action  of  slander. 

£zpSB8s  Malicb  mat  bx  Shown  in  AonoN  or  Slandxb  for  words  spoken, 
imputing  to  plaintiff,  an  unmarried  female,  a  want  of  chastity,  by  evi- 
dence of  other  acts  and  words  of  defendant  occurring  subsequent  to  cause 
of  action,  but  before  commencement  of  suit»  implying  nnohastity  on  part 
of  plaintiff,  and  indicating  a  desire  to  harass,  insult,  and  degrade  her, 
but  not  forming  of  themselves  a  separate  oause  of  action. 

No  Binding  Contract  loa  Compbomisino  Slandsboub  Words  can  bx 
Madx  by  Invant  or  his  appointed  agent,  and  on  coming  of  age  he  may 
aToid  such  contract. 

Ebbob  to  the  circuit  court  of  Tallapoosa.  Action  of  dander 
for  words  spoken,  imputing  a  want  of  chastity  to  ploiniiffy  an 
unmarried  woman  under  twenty-one  years  of  age,  and  suing  by 
procheinamu 

Bice  and  Morgan,  for  the  plaintiff  in  error. 
*  L.  E.  Pardons  and  J.  E.  BeUer,  oonira. 
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By  Court,  Lioon,  J.  The  demurrer  to  the  declaration,  and  to 
each  count  of  it,  was  correctly  overruled.  The  only  objection 
taken  to  it  as  a  whole,  or  to  any  of  its  several  counts,  is  that  in 
that  portion  of  it  in  which  the  speaking  and  publishing  of  the 
slanderous  words  is  averred^  they  are  averred  to  have  been 
spoken  in  the  presence  of  a  person  whose  name  is  left  blank. 
The  words  spoken  are  actionable  in  themselves,  and  it  is  suffi- 
cient to  aver  that  they  were  spoken  and  published  of  and  con- 
cerning the  plaintiff.  This  averment  necessarily  implies  the 
presence  of  some  one  to  whom,  or  in  whose  presence,  pub- 
licity was  given  to  the  charge.  The  name  of  such  person,  if  set 
forth  in  the  declaration,  would  not  render  it  necessary  for  the 
plaintiff  to  prove  that  the  words  were  spoken  to  him  or  in  his 
presence,  before  she  would  be  entitled  to  recover;  but  if  the  tes- 
timony showed  that  they  were  spoken  to  another  and  a  differ- 
ent individual,  it  would  suffice.  The  injury  complained  of  is 
not  that  the  defamatory  words  were  spoken  to  this  or  that  indi- 
vidual, but  that  publicity  had  been  maliciously  given  by  the  de- 
fendant to  a  false  charge  against  the  plaintiff:  Taylor  v.  How^ 
1  Cro.  Eliz.  861;  Starkie  on  Slander,  460. 

On  the  trial  the  plaintiff  was  allowed  to  prove  that  the  de- 
fendant had  in  his  possession  property  of  the  value  of  twenty 
thousand  dollars.  To  the  admission  of  this  proof  the  defendant 
objected;  but  his  objection  was  overruled,  and  he  excepted. 

We  suppose  this  proof  was  offered  for  the  purpose  of  induo- 
ing  the  jury  to  imply  that  the  defendant's  wealth  entitled  him 
to  a  more  exalted  position  in  society  than  less  wealthy  persona 
would  occupy,  and  thereby  render  his  slanders  more  withering 
and  blasting  in  their  consequences  than  they  would  be  if  uttered 
by  one  whose  estate  was  not  so  large. 

We  are  aware  that  in  many  actions  for  torts,  in  which  vindic- 
tive damages  are  allowed  to  be  given  by  the  jury,  proof  of  the 
value  of  the  defendant's  estate  has  been  allowed  to  go  to  the 
jury,  both  in  England  and  the  United  States;  but  this  rule  is  by 
no  means  universal.  Conflicting  authorities  upon  the  subject 
are  to  be  found  both  in  English  and  American  books. 

In  James  v.  BiddingUm,  6  Car.  &  P.  589;  S.  0.,  25  Eng.  Com. 
L.  553,  which  was  an  action  for  criminal  conversation  with  the 
plaintiff's  wife,  Baron  Alderson  ruled  out  such  proof,  but  ad- 
mitted that  in  some  cases  it  had  been  received;  he  thought, 
however,  it  should  be  confined  to  actions  for  the  breach  of 
promise  of  marriage.  In  Bennett  v.  Hyde^  6  Conn.  24,  it  waa 
received  for  the  purpose  of  increasing  the  damages,  upon  the 
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ground  that  wealth  gave  increased  importance  to  the  words  of 
the  slanderer.  While  in  Case  y.  Marks,  20  Id.  248,  the  court, 
without  expressly  overruling  Bennett  v.  Hyde,  supra,  doubts  the 
propriety  of  the  rule  there  laid  down,  and  seriously  questions 
the  soundness  of  the  reasoning  on  which  it  is  founded.  In  Ad" 
cock  T.  Marshf  8  Ired.  L.  860,  which  was  an  action  of  slander, 
such  proof  was  received,  but  solely  upon  the  supposed  existence 
of  a  genera]  rule  in  England,  which  allowed  it  in  all  actions  in 
which  vindiotiTe  damages  can  be  given. 

The  contrariety  of  decision  as  to  its  admissibility  disproves 
the  existence  of  any  such  general  rule,  and  leaves  the  question 
as  yet  an  open  one;  it  is  certainly  so  in  this  court.  We  are 
inclined  to  believe  that  this  rule  can  only  be  applied  universally 
in  actions  for  breach  of  marriage  promise.  In  these  the  estate 
of  the  defendant  may  well  be  considered,  as  it  tends  to  show 
what  loss  the  plaintiff  has  sustained  by  the  breach  of  promise 
complained  of:  James  v.  Biddingtan,  supra.  This  reason,  how- 
ever, does  not  apply  to  actions  of  slander,  in  which  the  falsehood 
of  the  words  and  the  malice  with  which  they  were  spoken  form 
the  gist  of  the  action,  and  are  generally  the  only  points  put  in 
issue  by  the  pleadings. 

In  Bennett  v.  Hyde,  supra,  Hosmer,  0.  J.,  bases  the  ad- 
missibility of  such  proof  upon  the  supposed  exbtence  of  the  fact 
that  ''great  wealth  is  geneitdly  attended  with  correspondent 
influence;  and  little  influence  is  the  usual  conoomitant  of  little 
property." 

It  would  seem  that,  if  such  proof  is  allowable  in  order  to 
aggravate  the  damages  in  such  cases  when  the  defendant  is 
wealthy,  common  justice  would  require  that  a  converse  rule 
should  prevail  in  the  case  of  poor  defendants,  and  they  should 
be  allowed  to  give  their  poverty  in  evidence  to  mitigate  the 
damages.  Yet  nearly  all  the  books  declare  that  this  is  not  the 
case,  and  common  sense  revolts  at  the  idea  of  its  adoption. 
For  sad  would  be  the  fate  of  that  country  whose  laws  conceded 
to  the  insolvent  bully,  seducer,  or  slanderer  the  privilege  of 
perpetrating  his  wrongs  with  comparative  impunity,  under  the 
assurance  that,  when  sued  for  his  practices,  the  damages  would 
be  graduated  to  his  present  ability  to  pay  them,  and  consequently 
would  be  merely  nominal.  No  sound  principle  of  law  tolerates 
such  a  practice:  Coryell  v.  Oolbaugh,  Coxe,  77,  80  [1  Am.  Deo. 
192];  Morris  v.  Barker,  4  Harr.  (DeL)  520;  Case  v.  Marks,  supra. 

That  wealth  often  forms  one  element  in  fixing  a  man's  posi« 
tion  and  elevation  in  society  may  be  conceded  to  be  very 
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generally  tme;  but  that  this  alone  confers  high  rank  and  gives 
extensive  personal  and  sooial  inflaenoe  is  disproved  by  our  daily 
observation.  Its  possessors  are  often  found  among  the  most 
despised  and  least  influential  among  us;  while  on  the  other 
hand,  rank,  influence,  and  power  are  all  combined  in  persons 
of  very  inconsiderable  estate. 

When  this  proof  is  admitted,  it  is  upon  the  presumption  that 
wealth  gives  influence.  Thus  the  plaintiff  is  allowed  to  prove 
the  wealth,  that  the  jury  may  infer  the  influence — ^a  conclusion, 
in  many  cases,  by  no  means  legitimate.  If  the  plaintiff  is  allowed 
to  prove  the  neighborhood  estimate  of  the  defendant's  estate,  or 
the  quantity,  kind,  and  value  of  his  property,  to  show  his  wealth, 
should  not  the  latter  be  allowed  to  show  that  he  is  largely  indebted, 
and  that  if  his  debts  were  paid  he  would  be  poor?  Again:  should 
he  not  be  allowed  to  show,  also,  that  although  his  estate  was 
large,  his  influence  was  small?  We  mention  these  considerations 
for  the  purpose  not  only  of  showing  the  unsoundness  of  the 
rule  under  which  the  court  below  received  this  proof,  but  also 
to  show  how  inconvenient  such  a  rule  would  be  in  practice  if 
the  principle  upon  which  it  rests  should  be  extended  to  other 
matters  to  which  in  common  justice  they  should  be  extended, 
and  to  which  they  are  equally  applicable.  Numberless  collateral 
issues  would  necessarily  arise  to  withdraw  the  attention  of  the 
jury  from  the  main  one,  and  in  many  cases  lead  to  injustice. 
For  these  reasons,  we  esteem  it  unsafe,  and  can  not  adopt  it. 

The  wealth  or  poverty  of  the  defendant  has  nothing  to  do 
with  his  guilt  or  innocence  of  the  slander,  nor  does  it  tend  to 
show  malice,  or  the  want  of  it,  in  uttering  the  words  complained 
of;  it  is  therefore  wholly  irrelevant.  For  these  reasons,  we 
are  of  opinion  that  the  court  erred  in  permitting  the  testimony 
to  go  to  the  jury:  2  Gkeenl.  Ev.  221,  222,  sec.  269. 

On  the  trial,  after  proving  the  utterance  and  publication 
of  the  slander  as  it  is  laid  in  the  declaration,  the  plaintiff  of- 
fered to  prove,  in  order  to  show  express  malice  in  the  defendant, 
that,  after  the  words  complained  of  had  been  spoken  and  before 
the  suit  was  brought,  he  did,  on  two  occasions,  in  pre^nce  of 
other  persons,  so  act  and  speak  to  her  as  to  imply  that  she 
was  unchaste  and  a  common  strumpet;  neither  the  words  used 
on  such  occasions  nor  the  act  done  forming  of  themselves  a 
separate  cause  of  action,  but  indicating  a  desire  to  harass,  insult, 
and  oppress  the  plaintiff's  feelings,  and  to  degrade  her  in  socieiy . 
The  court  allowed  the  conduct  and  words  of  the  defendant  in 
this  respect  to  go  to  the  jury;  to  which  the  defendant  ezoepted. 
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The  aci»  and  words  thus  proved  are  much  too  gross  and  brutal  to 
find  a  record  in  this  opinion,  and  oould  only  arise  from  a  malice 
which  would  be  satisfied  with  nothing  short  of  the  utter  degra- 
dation of  its  victim.  It  is  deeply  to  be  deplored  that  this 
purpose,  so  apparent,  had  not  been  seen  by  the  counsel  for  the 
defendant  at  the  time  of  the  trial  below,  and  thus  the  records 
of  this  court  might  have  been  freed  from  the  foul  and  vulgar 
blot  which  their  recital  in  the  bill  of  exceptions  has  indelibly 
placed  upon  them.  It  is  painful  and  offensive  to  read  the  recital, 
and  leads  us  to  the  conclusion  that  the  defendant  is  capable 
of  descending  to  any  depths  of  moral  degradation,  if  by  that 
means  his  malice  against  the  plaintiff  could  be  gratified,  and 
she  become  degraded  in  the  estimation  of  those  who  were  the 
witnesses  of  his  words  and  conduct.  The  court  below  did  not 
err  in  allowing  either  portion  of  this  proof  to  go  to  the  jury  for 
the  purpose  of  showing  express  malice  on  the  part  of  the  de- 
fendant: BodweU  V.  Swan,  3  Pick.  376;  Morgan  v.  Livingston,  2 
Eich.  L.  573. 

It  appears  that  the  plaintiff  is  an  unmarried  woman  under 
the  age  of  twenty-one  years,  and  has  no  guardian.  On  the 
trial,  the  defendant,  among  other  things,  pleaded  accord  and 
satisfaction;  and  under  this  plea  he  offered  to  prove  the  payment 
to  the  brother-in-law  of  the  plaintiff  of  the  sum  of  fifty  doUan 
as  an  agreed  compensation  for  injury  complained  of.  He  also 
offered  some  proof  tending  to  show  that  the  brother-in-law  was 
authorized  by  the  plaintiff  to  make  this  compromise  and  accept 
this  satisfaction.  The  proof  on  this  subject  was  contradictoiy, 
and  the  brother-in-law  deposed  that  he  had  no  authority  from 
the  plaintiff  to  make  the  compromise.  The  court  charged  the 
jury  on  this  part  of  the  case  "  that  if  they  believed  the  plaintiff 
to  be  under  twenty-one  years  of  age  at  the  time  the  compromise 
was  made  and  the  satisfaction  received  by  Harris  (her  brother- 
in-law),  and  at  the  commencement  of  this  suit,  they  could  not 
find  for  the  defendant  on  the  issue  issae  of  accord  and  satisfac- 
tion."   To  this  charge  the  defendant  excepted. 

The  charge  is  correct.  An  infant  can  not  appoint  an  agent, 
nor  make  a  contract  binding  on  himself,  in  relation  to  matters 
like  those  here  involved,  if  on  coming  of  full  age  he  think  proper 
to  disavow  and  annul  it.  Had  the  proof  on  this  part  of  the  case 
been  clear  as  to  the  plaintiff's  assent  to  the  compromise,  still  the 
ohaige  is  correct,  as  such  an  agreement  would  not  bind  her. 

For  the  error  heretofore  noted,  the  judgment  of  the  oourl 
below  is  reversed  and  the  oaiise  remanded. 
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WoBDS  Actionable  peb  8b:  Thompaim  v.  Liuik,  26  Am.  Dec.  91.  and  note 
f eferring  to  previous  cases  in  this  series. 

Malice,  and  when  It  mat  be  Implied  vrom  Spoken  Wobdb  Aotionablb 
PEE  Se:  Trahue  v.  Mojfa,  2d  Am.  Dec.  61;  Haieh  ▼.  Potter,  43  Id.  88,  and  notes 
to  each,  botk  containing  reference  to  prior  decisions  in  the  series. 

The  PBDiCiPAL  CASE  IS  CITED  in  Pool  y.  Dtven,  30  Ala.  675,  to  the  point  tha* 
(ilain tiff's  property  is  not  a  legitimate  matter  for  the  consideration  of  the  jary 
in  any  point  of  view;  and  in  Parmer  v.  Anderton,  33  Id.  83,  to  the  point  that 
words  spoken  after  action  brought,  which  amount  to  a  distinct  slander,  in  im* 
puting  to  plaintiff  a  crime  different  from  that  imputed  by  the  words  alleged 
In  the  complaint,  and  which  do  not  refer  to  those  words,  ooght  not  to  be  i«« 
eeived  in  evidence. 


Ex  Pabte  Perrtman. 

126  AliABAMA.  70.] 
DlSTBIBUTEEE    WILL    NOT    BE   ALLOWED    TO    ApPBAB    AND    DBTENB    AoTIOir 

AGAINST  Administbatobs  who  rofuse  to  make  a  proper  defense  by  plead* 

ing  the  statute  of  limitations. 

Motion  for  mandamuB.    The  opinion  states  the  faots. 
J.  H.  Campbell^  for  the  motion. 

By  Court,  Chilton,  0.  J.  It  appears  that  an  action  is  pend- 
(ng  in  the  circuit  court  of  Wilcox  county  at  the  suit  of  John  P. 
Slarsh  against  William  D.  and  Stephen  Marsh,  as  administra- 
tors of  one Marsh,  deceased,  to  recover  upon  an  account 

for  work  and  labor  done  and  performed  by  the  plaintiff,  for  and 
at  the  request  of  the  intestate  in  his  life-time.  The  administra- 
tors refuse  to  plead  the  statute  of  limitations  of  three  years  to 
the  account,  and  the  petitioners  (the  wife  of  Perryman  being  the 
daughter  of  the  intestate)  moved  the  court  by  their  counsel,  at 
the  last  term  thereof,  to  be  allowed  to  defend  the  action  upon 
that  plea.  The  court  refused  to  allow  them  to  appear  and  make 
the  defense,  and  they  now  seek  this  remedy  to  compel  the  court 
to  admit  them. 

We  think  the  circuit  judge  did  right  in  refusing  the  petition- 
ers' application.  We  know  of  no  rule  of  law  which  would  au- 
thorize the  distributees,  in  a  suit  against  the  administrator,  to 
come  into  a  court  of  law,  thrust  the  real  parties  aside,  and  take 
the  management  of  the  cause. 

The  law  commits  the  administration  of  the  estate  to  the  de- 
fendants, who  act  as  well  for  the  benefit  of  creditors  as  for  the 
distributees.  They  are  required  to  enter  into  bond  for  the 
faithful  performance  of  the  duties  of  their  office;  and  if  they  col- 
lude with  pretended  creditors,  and  pay  simulated  debts  which 
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constitute  no  charge  npon  the  estate  which  they  are  appointed 
to  administer,  they  can  be  held  liable  to  the  parties  injured 
thereby;  but  they  can  not  be  anticipated  and  superseded  in  this 
way.  They  are,  for  the  purposes  of  this  suit  in  the  law  court, 
the  proper  judges  of  what  defense  they  will  rely  on,  being 
amenable  for  a  legal  and  proper  discharge  of  their  duly. 
Let  the  motion  be  denied,  with  costs. 


ABimnvnuTOB's  LminiiTT  vob  Failuks  to  Plxad  wbbv  Sued  vob  Da-^ 
OEDKNT^  Dbbtb:  Beo  D{wi8  T.  Sffdth^  4S  Am.  Deo.  279,  and  note;  alio  Oik$  t. 
FraU,  26  Id.  170;  XenotrT.  Wnm,  6  Id.  697. 

Admivxstratob  BKrusiNO  to  Sus  mat  bb  Madb  Co-DXiXNDAiiT  in  an  ao* 
iion  broaght  by  creditors  or  hein:  TTont^y  ▼.  Johuon,  62  Am.  Dec.  399L 


Bbidges  v.  Phillips. 

[20  AfiAIIAWA,  186.1 
MAnwnn  WOMAK^    SkpABATB    E^ATB    WILL    BB    PBOTBCTBD    Sf    EqUITT 

from  eale  onder  exeoationa  against  her  husband,  where  her  trustee  ref osea 
to  interpose  a  claim  at  law. 

Bill  u  not  MuLTirABious  whbbb  It  Sbbks  to  Enjoin  Salb  undeb  Exb- 
curioNB  or  Two  Sbvbbal  Plaintiffs  at  law,  bat  the  same  property  ia 
IsTied  upon,  and  the  complainant  asserts  one  title  to  it  all. 

Dbkds  Vest  Sbpabatk  Estatb  in  Wife,  where  they  convey  the  property  to 
her  "for  her  sole  and  separate  nse/'  and  expressly  exclude  the  marital 
rights  of  the  husband,  although  the  donors  limit  the  property,  after  her 
death,  to  "the  heirs  of  her  body." 

Husband  Has  Intebxst  in  Slavb  to  Extent  of  Pubchase  Monet  Paid 
BT  Hdc,  although  the  bill  of  sale  purports  to  convey  the  slave  to  the 
husband,  in  trust  for  the  "sole  and  separate  use"  of  the  wife,  " free  and 
exempt  from  all  his  debts,  liabilities,  and  demands  ;*'  and  such  interest 
is  liable  to  the  payment  of  his  debts,  but  the  creditors  must  proceed  in 
equity  to  ascertain  and  separate  his  interest  from  that  of  the  wife. 

Bnx  filed  by  Catherine  Y.  Phillips,  by  her  next  friend, 
against  her  husband,  Bridges  &  Co.,  and  Stetson,  to  enjoin  the 
sale  of  certain  slaves  levied  upon  under  executions  against  the 
complainant's  husband,  and  also  to  reform,  if  necessary,  the 
deeds  of  gifts  under  which  she  holds,  so  as  to  make  them  vest 
in  her  a  separate  estate.  The  complainant  claimed  the  slaves 
as  her  separate  property,  and  alleged  that  her  trustee  refused 
to  interpose  for  her  any  claim  at  law.  One  of  the  slaves  was 
claimed  under  a  deed  of  gift  from  James  Anthony,  the  com- 
plainant's brother,  which  conveyed  the  slave  "  to  the  said 
Catherine  Y.  Phillips,  during  her  natural  life,  for  her  sole  and 
separate  use,  free  from  the  control  or  any  of  the  liabilities  oi 
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debts  of  her  husband;  and  in  the  event  of  her  death,  the  said 
negro  girl  and  her  increase  are  hereby  given  and  granted  to  the 
heirs  of  her  body  forever."  Another  slave  was  claimed  under  a 
similar  deed  of  gift  from  Wilder  Phillips,  the  father  of  com- 
plainant's husband;  and  a  third  under  a  bill  of  sale  from  one 
Olanton,  reciting  that  the  purchase  money  had  been  paid  by 
the  complainant,  and  purporting  to  convey  the  slave  to  her  hus- 
band, ''  in  trust  for  the  sole  and  separate  use  of  the  said  Cath- 
erine v.,  his  wife,  free  and  exempt  from  all  his  debts,  liabilities, 
and  demands;"  but  it  was  proved  that  the  husband  paid  a  part 
of  the  purchase  money  of  this  last  slave.  The  defendants 
Bridges  and  Stetson  demurred  to  the  bill  for  want  of  equity, 
for  multifariousness,  and  because  there  was  a  full  and  adequate 
remedy  at  law;  but  the  demurrer  was  overruled,  and  an  injunc- 
tion granted,  without  prejudice,  however,  to  the  right  of  the 
defendants  to  file  a  bill  to  ascertain  and  separate  the  husband's 
interest  in  the  slave  purchased  of  Clanton,  and  subject  it  to  the 
payment  of  their  debts.    The  decree  was  assigned  for  error. 

N.  W.  Gocke^  N.  Harris^  and  Jl  E,  BeUer,  for  the  appellants. 

Oeorge  W,  Ounn,  conira. 

By  Court,  Ligok,  J.  The  bill  in  this  case  was  filed  for  two 
purposes:  1.  To  enjoin  the  sale  of  the  slaves  claimed  by  the 
complainant  as  her  separate  estate  from  sale  under  writs  of 
fi.  fa.  issued  on  judgments  against  her  husband;  and  2.  To 
reform,  if  the  chancellor  esteemed  it  necessary,  the  deeds  made 
by  Phillips  and  Anthony  for  two  of  the  slaves  levied  on,  so  as 
to  make  them  vest  a  separate  estate  in  the  complainant,  which 
she  alleges  was  the  purpose  and  intention  of  the  grantors  at  the 
time  they  were  made.  The  defendants  Bridges  and  Stetson,  in 
the  court  below,  demurred  to  the  bill  for  want  of  equity,  for 
multifariousness,  and  because  the  complainant  had  a  .full  and 
adequate  remedy  at  law. 

The  bill  is  filed  by  a  married  woman,  whose  separate  estate  is 
levied  upon  for  the  debts  of  a  third  person,  and  whose  trustee 
refuses  to  interpose  a  claim  at  law,  and  thus  try  her  right  to  the 
property  in  the  law  forum;  she  has  no  other  remedy  left  her 
than  the  assertion  of  her  right,  through  her  next  friend,  in  a 
court  of  equity.  In  this  respect  the  case  is  identical  with  that 
of  Calhoun  v.  Cotens,  3  Ala.  498,  in  which  the  bill  was  held  to 
be  well  filed.  There  is  no  multifariousness.  The  levy,  a  sale 
under  which  is  sought  to  be  enjoined,  is  by  two  plaintifb  at 
law,  it  is  true;  bat  it  is  upon  the  same  slaves,  and  the  oom- 
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plainant  asserts  one  title  to  them  all.  To  require  a  bill  for  each 
creditor,  or  for  each  slave,  would  tend  to  enoourage  a  multi- 
plicity of  suits,  which  equity  abhors:  Larbina  y.  BiddJle^  21  Id. 
252;  Mitford's  PI.  181, 182;  Story's  Eq.  PI.,  sec.  530.  The  re- 
fusal of  the  trustee  of  a  married  woman  to  protect  her  separate 
estatiB  at  law  gives  her  the  right  to  go  into  equity,  by  her  next 
friend,  to  seek  such  protection,  no  other  remedy  being  open  to 
her:  Calhoun  v.  Cozens ^  supra.  The  chancellor  did  not  err  in 
overruling  the  demurrer. 

We  concur  with  him  also  in  his  construction  of  the  deeds 
under  which  the  complainant  holda  Those  from  Phillips  and 
Anthony  vest  a  separate  estate  in  her  by  their  terms,  and  ex- 
pressly exclude  the  marital  rights  of  her  husband.  It  is  true 
that  the  donors  limit  the  property,  after  her  death,  to  * '  the  heirs 
of  her  body;"  but  this  does  not  inure  to  the  benefit  of  her  hus- 
band; the  only  effect  it  can  have  is  to  vest  an  absolute  estate 
in  the  complainant,  who  is  the  first  taker. 

The  deed  from  Clanton,  if  considered  alone  in  reference  to 
its  terms,  would  have  the  same  effect.  But  when  taken  in  con- 
nection with  the  proof,  which  shows  that  a  part  of  the  purchase 
money,  or  the  means  whence  it  was  derived,  belong  to  the  hus- 
band, an  interest  in  the  slave,  to  the  extent  of  the  purchase 
money  which  belonged  to  and  was  paid  by  him,  is  established, 
and  is  unquestionably  liable  to  the  payment  of  his  debts.  But 
inasmuch  as  a  court  of  law  can  not  separate  it  from  that  of  the 
wife,  it  can  not  be  proceeded  against  in  that  forum.  The  cred- 
itor must  file  his  bill  in  equity  for  this  purpose,  when  the  chan- 
cellor will  ascertain  and  separate  the  interest  of  the  defendant 
in  execution,  and  by  his  decree  devote  it  to  the  payment  of  the 
demand  of  the  creditor  whose  lien  has  been  fixed  by  judgment 
and  issue  of  execution  at  law:  Fellows  v.  21inn,  9  Ala.  999. 

There  is  no  error  in  the  record,  and  the  decree  is  consequently 
affirmed. 

Bill  whim  MuLTxrABiouB:  See  CkOdM  ▼.  Clark,  49  Am.  Deo.  164^  and 
prior  cases  in  note;  Rubey  v.  BameU,  Id.  112;  Worthy  ▼.  Johnmm,  52  Id.  399; 
Ohio  lAft  Iff.  d!  T.  Co.  ▼.  MerduuUa'  /tw.  A  T.  Co.^  63  Id.  742;  Manhall  v. 
Meatm,  06  Id.  444. 

What  Words  Cbxate  Separate  Estate  nr  Witb:  See  Smith  v.  Well^ 
39  Am.  Deo.  772,  and  note  disonsaing  the  question;  Bttrnfori  ▼.  OoUier^  44 
Id.  821;  Jfott  ▼.  MdCaU,  46  Id.  272;  WHmm  t.  Boifer,  61  U.  978;  Bratiford 
▼.  Oremwajf,  62  Id.  203;  Sale  r.  ScuMdert^  67  Id.  167. 
Dbo.  Tob.  LX— 83 
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Walker  v.  Forbes. 

[35  ALABAMA,  189.1 

OvA&AUTT  IB  nr  EfFBcr  Onb  of  Gk>oo2rEss  of  DtMAxu,  and  It  not  an 
abeolate  ondertaking  to  be  primarily  responsible,  where  it  is  addzeised 
to  a  firm  In  these  words:  "  If  yon  can  sell  J.  M.  C  any  grocerieey  I  am 
willing  to  guarantee  the  ultimate  payment  of  any  bill  he  may  make  with 
yon,  to  the  amount  of  five  hundred  dollars;*'  and  if  the  firm  fails  to  use 
all  reasonable  and  proper  means  in  its  power  to  coerce  payment  out  of 
the  principal  debtor,  or  to  show  that  the  use  of  such  means  would  have 
been  una^Liling,  it  can  not  recover. 

OUABASTOB  IS  ElTTITLED  TO    NOTICB  OF  AoCBPTAirCB  OF  QVAIULSTT,   whioh 

should  be  given  in  a  reasonable  time  in  order  to  bind  him,  where  he  pro- 
poses to  become  ultimately  bound;  but  this  doctrine  is  inapplicable  to 
oases  where  the  agreement  to  accept  is  contemporaneous  with  the  guar* 
anty,  or  when  it  constitutes  the  consideration  and  basis  thereof. 

GuA&AHTOB  IS  Entitlbo  TO  NoTiCB  OF  Pbikcifal's  DEFAULT,  to  be  given 
within  a  reasonable  time,  where  the  guaranty  is  of  a  demand  to  bo 
created  in  the  future,  and  the  terms  of  the  contract  and  the  amount  to 
be  paid  are  left  at  the  option  of  the  guarantee  and  the  principal  debtor; 
but  failure  to  notify  the  guarantor  of  the  default  will  not  discharge  him, 
if  the  principal  was  insolvent  when  the  debt  fell  due,  and  the  guarantor 
has  sustained  no  injury  from  want  of  notice. 

Special  Counts  in  Assumpsit  on  Guabant7  Should  Sbt  out  Tbrks  of 
Contract  between  the  guarantee  and  the  principal  debtor;  and  when 
the  terms  of  the  contract  are  not  averred,  an  allegation  that  the  prinoipil 
debtor  has  made  default  is  but  a  conclusion  of  the  pleader,  and  not  an 
averment  of  a  fact  upon  notice  of  which  the  guarantor's  liability  is  to 
attach. 

Hbabsat  Evidence  is  iNADanssiBLB  to  Pbovb  Fact  of  Insolvbnct. 

Ouabantob  is  Liable  accobdino  to  Law  of  Place  of  Contbact. 

ObDQTABT   CoNTBACTS    of  SuBETTSHIP    OB    SlMPLB    GUABANTIBS    ABB  ElC- 

BBACKD  within  sections  3014-3016  of  the  Louisiana  civil  code;  but  the 
sections  do  not  apply  to  cases  where  the  terms  of  the  contract  expressly 
provide  or  necessarily  imply  a  diligence  on  the  part  of  the  creditor  be- 
yond that  required  by  them. 

Relation  of  Pabties  in  Respect  of  Guabantied  Demand  is  kot  Af- 
fected by  a  draft  drawn  by  the  principal  debtor  on  the  guarantor  for  tke 
amount  of  the  demand,  but  which  the  latter  refused  to  accept,  when  it 
does  not  appear  to  have  been  received  in  payment. 

Principal  Debtob's  Statement,  Made  Pending  Negotiation  fobGooim^ 
*'  that  he  had  been  unfortunate  and  was  without  means,"  is  admissible 
in  an  action  on  a  guaranty,  as  tending  to  show  the  fact  that  the  credit 
was  given  to  the  guarantor,  and  not  to  the  principal  debtor. 

KoTicE  OF  Acceptance  of  Guabantt,  Amount  of  Credit  Given,  and 
Fact  that  the  guarantor  then  considered  himself  ultimately  bound  for 
the  demand,  may  be  shown  by  a  draft  drawn  by  the  principal  debtor  on 
the  guarantor  for  the  amount  of  the  demand,  together  with  its  proteat^ 
in  connection  with  a  letter  of  the  guarantor  relating  to  them,  and  the 
notary's  evidenoe  of  the  presentation  of  the  draft. 
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AisDiiPSiT  against  Walker,  the  plaintiff  in  error,  on  a  guaranty 
given  in  the  city  of  New  Orleans.  The  declaration  contained 
the  common  ooants,  and  also  four  special  coants,  three  of  which 
alleged,  in  different  forms,  that  Walker  guaranteed,  or  became 
responsible  or  accountable  for  the  ultimate  payment  of  a  de- 
mand for  groceries  furnished  by  the  plaintiffs  to  one  Cogburn, 
and  the  other  setting  out  the  guaranty  in  haso  verba;  the  counts 
further  alleging  Cogbum's  default,  his  non-residence  in  Lou- 
isiana, and  the  plaintiffs'  diligence  and  inability  to  collect  the 
demand,  ''  of  which  said  premises,  etc.,  the  said  defendant,  etc., 
then  and  there  had  notice."  To  each  count  a  demurrer  was  in- 
terposed, but  OTcrruled.  The  plaintiffs  introduced  in  eyidence 
the  deposition  of  one  Doming,  which  showed  that  the  Messrs. 
Forbes  declining  to  sell  Oogbum  any  goods  on  his  own  respon- 
sibility, the  latter  procured  the  defendant's  guaranty,  and  the 
sale  was  then  accordingly  made.  Deming  further  testified  that 
he  was  unable  to  find  any  property  belonging  to  Gogbum  in 
Louisiana;  that  payment  had  been  frequently  demanded  of  Cog- 
bum,  but  never  obtained;  that  "  he  has  usually  been  represented 
by  his  neighbors  as  insolvent;"  and  that  **  when  he  was  making 
the  purchase  he  stated  to  plaintiffs,  in  my  presence,  that  he  had 
been  unfortunate  and  was  without  means. "  The  defendant  ob- 
jected to  the  last  two  statements,  but  the  objections  were  over- 
ruled. Evidence  was  also  introduced  by  the  plaintiffs  to  show 
that  at  the  time  the  sale  was  made  and  the  guaranty  given  the 
defendant  resided  in  Alabama,  and  Cogbum  in  Arkansas,  and 
that  the  goods  were  shipped,  on  the  vessel  of  which  the  guaran- 
tor was  captain,  to  Oogburn  at  his  place  of  residence.  The 
plaintiffs  further  offered  in  evidence  a  draft  drawn  by  Cogbum 
on  the  defendant  for  the  amount  of  the  demand,  with  a  protest 
for  its  non-acceptance;  the  testimony  of  the  notary  that  the  draft 
was  presented  to  the  defendant  on  the  day  specified  in  the  pro- 
test; and  a  letter  from  the  defendant  to  the  plaintiffs,  stating 
that  he  had  refused  to  accept  the  draft,  and  that  "  it  is  true,  you 
hold  my  guaranty  for  the  ultimate  payment  of  a  sum  of  money 
not  exceeding  the  amount  specified,  which  makes  the  debt  cer- 
tain to  you,  if  I  am  good  and  Cogbum  should  turn  out  other- 
wise; but  until  that  is  the  case,  it  imposes  no  responsibility  on 
me."  The  defendant  objected  to  the  admission  of  the  draft  and 
protest,  but  the  objection  was  overruled.  Sections  3014-3016 
of  the  Louisiana  civil  code  were  then  offered  in  evidence  by  the 
plaintiffs,  to  show  the  law  of  the  state  upon  such  contracts  as 
the  one  under  consideration.    The  defendant  offering  no  evi< 
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dence,  the  jury  were  charged  that  they  must  find  for  plaintiffa 
if  they  believe  their  evidence.  Errors  were  assigned  by  the 
defendant  to  the  overruling  of  the  demurrers,  to  the  rulings  of 
the  court  on  the  questions  of  evidence,  and  to  the  chaige  of  the 
court.    The  guaranty  is  set  forth  in  the  opinion. 

Oeorge  N.  Stewart,  for  the  plaintiff  in  error. 

P.  HdmiUan,  contra. 

By  Court,  Ceiltoh,  0.  J.  This  action  is  upon  a  guaranty  in 
the  following  words:  ''Messrs.  T.  &  G.  Forbes — Oentlemen: 
If  you  can  sell  Mr.  J.  M.  Cogburn  any  groceries,  I  am  willing 
to  guaranty  the  ultimate  payment  of  any  bill  he  may  make  with 
you,  to  the  amount  of  five  hundred  dollars.  Yours  respectfully, 
[signed]  D.  Walker,  [dated]  New  Orleans,  April  10,  1850." 
The  ascertainment  of  the  legal  effect  of  this  instrument  will  en- 
able us  better  to  determine  the  questions  raised  upon  the  judg- 
ment overruling  the  demurrers  to  the  four  special  counts  in  the 
plaintiffs'  declaration. 

It  is  certainly  not  an  absolute  undertaking  to  be  primarily 
responsible  for  the  demand;  but  to  see  it  ultimately  paid — ^that 
is,  after  the  plaintiffs  had  used  all  means  in  their  power  which 
were  reasonable  and  proper  to  coerce  payment  out  of  Cog- 
burn,  who  was  understood  to  be  the  party  primarily  liable.  If 
they  have  failed  to  do  this,  or  to  show  that  the  use  of  such 
means  would  have  been  unavailing  by  reason  of  his  insolvency, 
or  from  some  other  cause,  they  can  not  recover.  Any  other  oon- 
fitruotion  would,  we  think,  make  the  guaranty  read  as  though 
the  word  "  ultimate"  had  been  omitted,  and  would  do  violence 
to  the  intention  of  the  parties.  It  is,  in  effect,  a  guaranty  of 
the  goodness  of  the  demand.  The  principle  upon  which  the 
cases  of  Lewis  v.  HMitzeW  Adm'r,  6  Gill  &  J.  259;  Johnson  v. 
Chapman,  3  Penr.  &  W.  18;  Ibsier  v.  Barney,  8  Vt.  60;  Eudy  v. 
Wolf,  16  Serg.  &  B.  79;  and  NeMt  v.  Bradford,  6  Ala.  746,  were 
decided  fully  covers  this  case;  see  also  Stoiy  on  Cont.,  sec.  871 
a,  and  cases  cited  by  him,  note  1. 

Again:  Walker  is  willing  to  guarantee  the  ultimate  payment 
if  the  plaintiffs  will  sell  groceiies  to  Cogburn.  Here  was  a  pro- 
posal to  become  ultimately  bound,  requiring  an  acceptance  on 
the  part  of  the  plaintiffs  before  it  could  be  said  to  be  a  consum- 
mated contract.  It  is  well  settled  that  in  such  case  the  guaran- 
tor is  entitled  to  notice  of  the  acceptance  of  his  order  in  order 
to  bind  him;  for  he  has  a  right  to  know  whether  the  persons 
to  whom  the  letter  is  addressed  intend  to  look  to  him  ultimately 
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for  payment,  and  of  the  extent  of  his  liability  and  the  terms  of 
the  contract:  Edmonston  t.  Drake,  5  Pet.  624;  Douglass  v.  Rey^ 
nolds,  7  Id.  US;  Lee  y.  Dick,  10  Id.  482;  Reynolds  v.  Douglass,  12 
Id.  497;  Wildes  v.  Savage,  1  Stoiy,  32;  Lawson  y.  Ibwns,  2  Ala. 
873;  Story  on  Cont.,  sec.  873.  This  information  is  necessary  to 
enable  the  guarantor  to  provide  for  his  safety  and  indemnity  as 
against  his  principal.  Besides,  he  has  the  right,  where  the  con- 
tract of  guaranty  does  not  determine  the  character  and  extent 
of  his  responsibility,  but  these  are  left  at  the  option  of  the 
creditor,  to  know  in  what  manner  that  option  has  been  exercised, 
BO  as  to  enable  him  to  fulfill  his  engagement:  See  Reynolds  y. 
Douglass,  2  Am.  Lead.  Gas.  81;  Henning's  Case,  Cro.  Jac.  432. 

It  is  supposed  by  some  of  the  courts  that  this  notice  must  be 
giYcn  immediately  upon  the  acceptance  of  the  guaranty;  but  we 
think  the  better  opinion,  and  that  more  consonant  with  reason, 
is  that  the  notice  of  acceptance  should  be  given  in  a  reasonable 
time.  But  this  doctrine  is  inapplicable  to  cases  where  the 
agreement  to  accept  is  contemporaneous  with  the  guaranty,  or 
when  it  constitutes  the  consideration  and  basis  thereof.  So  if, 
in  the  case  before  us,  the  plaintiffs  refused  to  credit  Oogbum, 
and  he  thereupon  agreed  to  give  them,  as  security  for  his  bill  to 
be  made  with  them,  the  guaranty  of  Walker,  who,  in  considera- 
tion of  their  promise  to  accept  it,  and  sell  the  goods  upon  the 
faith  of  it,  executed  and  delivered  it,  or  caused  it  to  be  delivered, 
to  the  plaintifb,  the  parties  all  being  in  the  same  city,  and  the 
information  as  to  the  amount  of  groceries  sold  and  the  terms 
of  credit  being  accessible  to  all,  we  do  not  think  any  further 
notice  of  the  acceptance  and  action  upon  the  guaranty  by  the 
plaintiffs  was  necessary  to  charge  the  guarantor.  It  was  his 
business  to  have  ascertained  the  amount  and  extent  of  his  lia* 
bility  for  himself,  which  he  could  have  done  upon  inquiry. 
The  whole  arrangement  having  been  concluded  at  the  same  time, 
notice  of  acceptance  is  implied  by  the  assent  of  plaintiffs  to  the 
guarantor's  offer:  Hotoe  v.  Niekds,  22  Me.  175;  Wildes  v.  Savage^ 
1  Story,  22. 

But  it  is  insisted  that  notice  of  the  default  of  the  principal 
must  be  given  to  the  guarantor  before  he  can  be  held  answer* 
able.  The  rule»  in  such  cases  as  this,  requires  that  reasonable 
notice  should  be  given.  The  doctrine  asserted  in  Donley  v. 
Camp,  22  Ala.  669  [68  Am.  Dec.  274],  does  not  apply  to  cases 
like  the  present.  That  was  the  guaranty  of  a  specific,  existing 
demand;  but  here  no  demand  existed  at  the  time:  it  was  to  be 
created  in  future,  and  the  terms  of  the  contract  and  the  amount 
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to  be  paid  wiihin  the  limit  specified  in  the  guaranty  were  left 
at  the  option  of  the  guarantee  and  principal  debtor. 

If,  however,  notice  has  not  been  given,  it  does  not  necessarily 
follow  that  Walker  is  discharged.  If  Cogbum  wiEts  insolvent 
when  the  debt  fell  due,  and  he  has  sustained  no  injury  from 
want  of  notice,  his  liability  remains  unaffected  by  the  failure  to 
notify  him  of  the  default.  If  he  has  sustained  an  injury  for 
want  of  such  notice,  he  is  released  to  the  extent  of  that  injury. 
This  seems  to  be  the  rule  deducible  from  the  current  of  the  au- 
thorities, both  English  and  American.  See  them,  collated  in 
the  notes  of  Messrs.  Hare  and  Wallace  ia  Beynolds  v.  Douglass,  2 
Am.  Lead.  Cas.  54-989  ^^d  a  perspicuous  and  able  commentaiy 
upon  them  by  those  gentlemen. 

We  have  thus  far  treated  this  guaranty  as  though  it  were  to  be 
governed  by  the  laws  of  this  state  in  which  the  remedy  is  sought. 
It  is  suggested,  however,  that  it  was  made  in  New  Orleans,  to 
be  executed  and  consummated  in  Louisiana,  and  must  be  gov- 
erned by  the  laws  in  force  in  that  state  which  entered  into  and 
formed  a  part  of  the  contract  We  will  presently  discuss  it  in 
this  aspect. 

Upon  a  slight  inspection  of  the  four  special  counts,  it  is  very 
dear  that  each  of  them  is  insufficient,  in  this,  that  they  fail  to 
set  out  the  terms  of  the  contract  between  the  plaintiffs  and  Cog- 
burn.  Oredit  was  given  to  him  for  a  specified  sum;  but  we  are 
not  advised  by  the  counts  as  to  how  or  when  the  debt  was  to  be 
paid,  so  that  we  can  not  determine  whether  the  terms  agreed 
upon  were  lawful  or  within  the  scope  of  the  guaranty.  Failing 
to  aver  the  terms  of  the  contract,  the  allegation  that  Cogbum 
h£k3  made  default  is  but  a  conclusion  of  the  pleader,  and  not  an 
averment  of  a  fact  upon  notice  of  which  the  liability  of  the 
guarantor  is  to  attach.  It  is  an  elementary  rule  that  the  pleader 
must  aver  every  fact  of  which  the  court  will  not  judicially  take 
notice  which  is  necessary  to  entitle  him  to  recover,  and  that  it 
is  not  sufficient  to  allege  mere  conclusions:  1  Ch.  PI.  214.  The 
declaration  is  therefore  bad,  and  the  court  erred  in  overmlinsr 
the  demurrer  to  the  special  counts.  We  are  aware  that  the 
form  here  pursued  accords  substantially  with  that  given  by  Mr. 
Chitty,  but  the  English  doctrine  is  different  foom  our  own  aa 
respects  notice  in  such  cases.  His  form,  adapted  to  the  Eng- 
lish rule,  which  does  not  require  such  notice,  is  substantially 
defective  with  us,  in  cases  where,  as  we  have  shown,  the  guar- 
antor is  entitled  to  notice  of  the  acceptance  of  the  guaranty, 
and  the  amount  and  term  of  oredit  extended  to  the  third  party 
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under  it.  As  to  the  common  counts,  we  may  lay  them  oat  of 
view,  as  it  is  not  pretended  that  upon  this  collateral  agreement 
any  recovery  could  be  had  under  them:  Douglass  y.  Reynolds^  7 
Pet.  113. 

The  court  below  also  committed  an  error  in  permitting  hear- 
say eyidence  to  establish  the  insolvency  of  Gogbum.  After  the 
fact  of  insolvency  is  established,  such  proof  is  sometimes  re- 
ceived to  show  the  notoriety  of  it,  as  conducing  to  bring  knowl- 
edge of  it  to  particular  persons  who  may  be  affected  thereby; 
but  it  has  never  been  allowed  as  evidence  to  prove  the  fact 
itself.  The  furthest  the  courts  have  gone  is  to  allow  proof  by 
reputation  of  facts  from  which  insolvency  may  be  inferred,  but 
not  reputation  of  insolvency,  since  that  is  a  legal  conclusion 
from  facts:  Lavsson  v.  Orear,  7  Ala.  784-788. 

We  come  next  briefly  to  consider  the  case  under  the  facts  as 
disclosed  by  the  bill  of  exceptions. 

The  guaranty  was  given  in  the  city  of  New  Orleans,  and  the 
plaintiffs  were  merchants  residing  there.  The  guarantor  re- 
sided in  this  state,  and  Cogbum,  the  principal  debtor,  in  Arkan- 
sas. The  goods  were  shipped  on  the  vessel  of  which  the  guar- 
antor was  captain,  and  delivered  to  Cogbum  in  the  state  of  his 
residence.  It  thus  appears  that  the  contract  of  guaranty  was 
consummated  in  the  state  of  Louisiana;  and  there  is  nothing 
apparent  from  the  face  of  it,  or  by  the  oral  proof,  to  show  that 
the  payment  was  to  be  made  or  the  execution  of  it  was  to  be 
had  elsewhere.  Under  these  circumstances,  it  is  clear,  we  think, 
that  the  general  rule  must  apply,  that  sureties,  indorsers,  and 
guarantors  are  liable  according  to  the  law  of  the  place  of  their 
contract:  Story's  Conflict  of  Laws,  223,  sec.  266;  Story  on  Bills, 
sees.  397,  399, 177,  and  notes;  Chitty  on  Bills,  661-881;  Lowry's 
Adm'r  v.  Western  Bank  of  Georgia,  7  Ala.  120;  ^in^  v.  JSdrman's 
Heirs,  6  La.  607;  Dunn  v.  Adams,  Parmeter  db  Co.,  1  Ala.  527; 
Bea  V.  Brewer,  1  How.  169. 

Upon  examining  the  provisions  of  the  civil  code  of  Louisiana, 
to  which  we  are  referred  by  the  record,  we  are  not,  however, 
prepared  to  hold  that  they  apply  to  a  contract  like  the  present. 
Section  3014  defines  the  obligation  of  the  surety  towards  the 
creditor  to  be  to  satisfy  the  debt  if  the  debtor  does  not,  and 
prescribes  that  the  property  of  the  debtor  is  to  be  previously 
discussed  or  seized,  unless  the  surety  should  have  renounced  the 
plea  of  discussion,  or  should  be  bound  in  solido  jointly  with  the 
debtor.  By  section  3015,  the  creditor  is  not  bound  to  discuss 
the  principal  debtor's  property,  unless  required  to  do  so  by  the 
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florety  on  the  institation  of  proceedings  against  the  latter;  and 
the  next  section  (8016)  provides  that  if  the  surety  requires  dis- 
cussion, he  is  bound  to  point  out  property  of  the  principal  debtor^ 
and  furnish  a  sufficient  sum  to  have  the  discussion  carried  into 
effect;  this  property  must  not  be  out  of  this  state,  nor  in  litiga- 
tion, nor  out  of  the  possession  of  the  debtor  under  a  mortgage. 

These  sections,  we  think,  apply  to  ordinary  contracts  of  surety*- 
ship  or  simple  guaranties;  but  not  to  cases  where  the  terms  of 
the  contract  expressly  provide,  or  necessarily  imply,  a  diligence 
on  the  part  of  the  creditor  beyond  that  required  by  them.  The 
contract  of  the  parties,  if  lawful,  must  be  carried  out;  and  we 
have  seen  that  the  meaning  of  this  engagement  is,  that  the 
creditor  will  use  all  lawful  and  proper  means  to  collect  the  de- 
mand of  the  debtor  where  he  resides,  or  show  that  the  use  of 
such  means  would  have  been  fruitless.  As,  therefore,  in  order 
to  fix  the  liability  of  the  guarantor,  the  contract  contemplated 
the  exercise  of  diligence,  and  the  pursuit  of  legal  remedies,  if 
need  be,  without  the  state  of  Louisiana,  the  doctrine  of  discussion 
could  not  have  been  applied,  we  apprehend,  even  had  the  action 
been  brought  in  Louisiana.  The  case,  we  think,  would  not  and 
does  not  fall  within  the  influence  of  these  provisions. 

As  to  the  draft  taken  by  the  plaintiffs  of  Cogbum  on  Walker^ 
which  he  refused  to  accept,  being  for  this  bill  of  goods,  and 
remaining  unpaid,  we  do  not  perceive  how  it  can  affect  the  rela- 
tion of  the  parties  in  respect  of  the  original  demand.  It  does 
not  appear  to  have  been  received  in  payment,  and  can  not  there- 
fore have  the  effect  of  discharging  the  guarantor. 

The  statement  made  by  Cogbum,  as  deposed  to  by  the  witness 
Deming,  viz.,  ''that  he  had  been  unfortunate  and  was  without 
means, ' '  was  properly  received  in  evidence.  It  was  made  pend- 
ing the  negotiation  for  the  goods,  and  tended  to  show  a  material 
fact,  namely,  that  the  credit  was  given  to  Walker,  and  not  to 
Cogburn. 

Neither  do  we  think  there  was  any  error  in  allowing  the  draft 
and  protest  to  be  given  in  evidence,  in  connection  with  the 
letter  of  Walker,  which  relates  to  them,  and  the  evidence  of  the 
notary.  They  served  to  show  that  Walker  was  advised  that  his 
letter  of  guaranty  had  been  acted  upon,  and  of  the  amount  of 
the  credit  given  to  Cogbum,  as  also  that  he  then  considered 
himself  ultimately  bound  for  the  demand  due  from  Cogburn. 

The  charge,  however,  was  not  warranted  by  the  proof,  as  it 
failed  to  show  Cogburn's  insolvency;  and  as  there  was  no  proof 
of  any  legal  proceedings  against  the  debtor,  nor  any  agreement 
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waiying  8nch  diligence,  it  miiBt  be  shown  that  such  diligence 
would  have  been  fruitless  or  a  recovery  can  not  be  had. 

For  these  errors,  the  judgment  of  the  dtj  court  is  reversed, 
and  the  cause  must  be  remanded. 


OvAXASTT  or  GoLX^ionoN,  What  jb,  asd  Lubdjit  or  QvASAtnom 
vhkbbon:  See  Moakleif  t.  MiggSt  10  Am.  Bee.  196;  Corhii  v.  Bank  qfSni^ma^ 

SO  Id.  esi. 

QuABAirroB  whxthzb  Airj>  when  EmiTLKD  TO  NoncB  or  PKnrcipAL'd 
DxTAULT:  See  Allen  y.  Highimere^  11  Am.  Dec.  288;  Oibbs  r.  Ccamm,  Id.  699, 
and  note;  WooUejf  v.  Sergeant,  14  Id.  419;  Head  v.  OutU,  22  Id.  184;  Lane  ▼. 
LevOlian,  37  Id.  769;  Skqfield  ▼.  ffal^,  38  Id.  307;  Cooper  ▼.  Page,  41  Id. 
371;  WhUon  y.  Meara,  45  Id.  233:  Mathewe  ▼.  Ckriman,  51  Id.  124;  Mar* 
berger  y.  PoU,  55  Id.  479;  Btgga  y.  WakU>,  56  Id.  356;  DoiUeif  y.  Camp,  58 
Id.  274;  Beebe  y.  DtM^fey,  59  Id.  341. 

GUAKAKTOB   WBXTHXB  AND  WBXSf   EnTETLXD   TO    NOTXOB   OV  ACOBPTANCl 

or  GuABANTT:  See  Sapelye  y.  Bailey,  8  Am.  Deo.  199;  Oak$  y.  WeOer,  37  Id. 
583;  Kmcheloe  y.  Hobnea,  45  Id.  41;  ifatfteiM  y.  Okriemaim,  51  Id.  124;  CTiuoii 
BankY.  OMfar,  53Id.  280;  ifeiMinf  y. iffeiidfitfr,  56 Id. 610. 


Snodgeass  v.  Bbanch  Bank  at  Decatur. 

[36  Alabama,  161.] 

P088B8SION  GrTxa  No  Txtlb  undsb  Statute  or  Lhqtations  to  a  frandnleni 
vendee  of  elaYes,  as  against  a  creditor  of  the  vendor,  if  the  creditor  could 
not|  with  reasonable  diligence,  have  discoYered  that  the  conYeyance  was 
frandolent  within  six  years  before  the  levy  of  the  ezecntion. 

SZJBTEBTCB  or  Wbitinos  AS  Fact  MAT  BIS  pROYED,  althongh  they  are  not 
produced,  nor  their  absence  accounted  for. 

ExiBTENCB  OF  Indxbtkdkbss  MAT  BB  PKOYBD  by  showiug  that  a  proposition 
was  made  to  compromise  such  indebtedness  by  paying  less  than  the 
whole  amount  admitted  to  be  due. 

Tbavbgbift  ov  Dxcbxb  D18OHABOINO  VsNix>B  OT  Slaybs  ab  Bahkritft 
IB  ADMiasiBLB  AB  EvsDBNCB  of  the  time  and  fact  of  the  discharge,  where 
it  is  claimed  that  the  slaves  were  fraudulently  conveyed,  and  it  is  shown 
that  they  went  baok  into  the  possession  of  the  bankrupt  a  short  time 
after  his  diBchai^. 

BaooBD  or  Judombnt  aoaiubt  Devendakt  in  ExBcunoir  ib  Inadmissiblx 
to  Pboys  his  Ivdxbtedmi88  prior  to  its  date,  as  against  a  claimant 
under  a  sale  from  such  defendant  before  the  rendition  of  the  judgment. 

•  Tbial  of  right  of  property  in  certain  Blaves.  The  slaves,  which 
were  levied  on  by  the  Branch  Bank  at  Decatur  as  the  property 
of  Benjamin  Snodgrass,  were  claimed  by  William  Snodgrass, 
the  plaintiff  in  error,  under  a  bill  of  sale  from  the  latter.  The 
plaintiff's  judgment  was  rendered  in  1839,  and  execution  was 
levied  on  the  slaves  in  question  in  October,  1816;  while  the 
tlaimant's  bill  of  sale  bore  date  May,  1888.    For  the  purpose 
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of  proving  an  indebtedness  on  the  part  of  Benjamin  Snodgrass 
prior  to  the  date  of  the  bill  of  sale,  the  plaintiff  introduced  a 
witness  who  testified  that  he  was  a  director  of  the  bank  in  1837 
and  1838,  that  he  was  well  acquainted  with  the  handwriting  of 
Benjamin  Snodgrass,  and  had  seen  at  the  bank  in  those  years 
notes  and  bills  of  exchange  signed  by  him  and  his  partner. 
The  notes  and  bills  were  not  produced,  nor  their  absence  ac- 
counted for,  and  the  claimant  objected  to  the  admission  of  the 
testimony,  but  the  objection  was  overruled.  The  witness  far- 
ther testified  that  prior  to  the  sale  in  May,  1838,  Benjamin 
Snodgrass  made  a  written  proposition  to  compromise  his  in- 
debtedness to  the  bank,  and  that  the  proposition  was  rejected. 
Objection  was  made  to  the  admission  of  this  testimony  as  show- 
ing the  indebtedness,  and  because  also  the  writing  was  not  pro- 
duced, nor  its  absence  accounted  for;  but  the  objection  was 
overruled.  The  transcript  of  a  decree  in  bankruptcy,  rendered 
in  November,  1843,  discharging  Benjamin  Snodgrass  as  a  bank« 
rupt,  was  read  in  evidence  by  the  plaintiff,  under  objection  of 
the  claimant,  for  the  purpose  of  showing  the  fact  and  date  of 
discharge,  and  that  about  two  months  thereafter  the  slaves  re- 
turned  to  the  possession  of  the  bankrupt.  The  recitals  of  the 
record  of  two  judgments  rendered  against  Benjamin  Snodgrass, 
in  1839,  in  favor  of  the  bank,  were  also  admitted  in  evidence 
against  the  claimant's  objection,  to  prove  the  indebtedness  of 
Benjamin  Snodgrass  to  the  bank,  prior  to  the  date  of  the  judg* 
ments.  Upon  certain  evidence  introduced  on  behalf  of  the 
claimant,  the  latter  requested  the  court  to  instruct  the  jury  that 
if  they  believed  the  claimant  purchased  the  slaves  in  May,  1838, 
and  claimed  them  as  his  own  from  that  time  until  the  levy  by 
the  plaintiff,  and  that  they  were  in  his  peaceable  possession 
from  January,  1839,  until  January,  1844,  when  they  passed 
from  him,  under  a  contract  of  hiring,  to  Benjanun  Snodgrass, 
where  they  remained  under  the  contract  until  plaintiff's  levy, 
they  must  find  for  the  claimant,  although  the  sale  was  made  to 
hinder  and  delay  creditors.  The  court  refused  to  give  this  in- 
struction.   The  claimant  assigned  error. 

Samuel  F,  Bice,  and  Briokell  and  Oabanias^  for  the  plaintiff  in 
error. 

Joh^  A,  Elmore  and  G.  G  Glay,  jun.,  contra. 

By  Court,  Goldthwaite,  J.  The  main  question  in  this  case 
is  as  to  the  effect  of  the  statute  of  limitations  upon  the  posses- 
-Aion  of  a  vendee  acquired  and  held  under  a  conveyance  to  de- 
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fraud  oieditors.  In  courts  of  equity,  it  is  receiyed  as  the  settled 
doctrine  that  fraud,  if  operating  to  conceal  the  facts  upon 
which  the  rights  of  a  party  to  maintain  his  suit  depend,  does 
affect  the  bar  which  would  otherwise  be  created  by  the  statute 
of  limitations;  and  in  all  cases  where  that  court  acts  in  obe- 
dience or  analogy  to  the  statute,  if  the  complainant  uses  reason- 
able diligence  to  discover  the  fraud,  and  files  his  bill  within  the 
time  prescribed  by  the  statute  after  such  discovery,  it  is  suffi- 
cient: Booth  V.  Lord  Warrengton,  4  Bro.  P.  0.  163;  Western 
V.  Cartright,  Sel.  Cas.  in  Ch.  34;  South  Sea  Go.  v.  WymondadeU, 

3  P.  Wms.  143;  Hovenden  v.  Lord  Annesley,  2  Sch.  Lef.  607; 
Michoud  V.  Oirod,  4  How.  603;  Troup  v.  SmUh'a  Ex'rs,  20 
Johns.  33;  Famam  v.  Brooks,  9  Pick.  212;  Sherwood  v.  SuUon, 
6  Mason,  143;  Frankfort  Bank  v.  Markley,  1  Dana,  373.  But 
whether  fraud,  thus  operating,  will  have  the  same  effect  at  law 
is  a  question  upon  which  there  is  some  conflict  of  authority. 
In  Bree  v.  Holbech,  Doug.  664,  on  a  demurrer  to  a  replication, 
the  object  of  which  was  to  take  the  case  out  of  the  statute  upon 
an  allegation  of  fraud.  Lord  Mansfield  said:  "There  may  be 
cases  which  fraud  will  take  out  of  the  statute  of  limitations;" 
and  the  plaintiff  was  permitted  to  amend  his  replication  so  as 
to  charge  fraud  in  the  defendant;  the  facts  alleged,  in  the  opin- 
ion of  the  court,  not  amounting  to  fraud.  In  Clark  v.  ffougham, 
8  Dow.  &  By.  322,  it  seems  to  have  been  conceded  that  had 
there  been  a  special  charge  of  fraud  it  would  have  furnished  an 
answer  to  a  plea  of  the  statute :  See  also  the  opinion  of  Abbott,  J. , 
in  Granger  v.  George,  6  Barn.  &  Cress.  149;  Brown  v.  Howard,  4 
Moore,  608;  Eaa  parte  BoUon,  1  Mont.  &  A.  60.  These  cases  are 
conclusive,  we  think,  to  show  that  in  England,  when  the  facta 
are  concealed  by  fraud,  the  statute  only  runs,  in  courts  of  law, 
from  the  discovery  of  the  fraud.  In  the  United  States,  the 
question  has  frequently  been  considered;  and  in  Beach  v.  Catlin, 

4  Day,  284  [4  Am.  Dec.  221],  upon  the  identical  question  which 
is  presented  in  the  present  case,  it  was  held  that  no  length  of 
possession  under  a  fraudulent  deed  would  give  the  vendee 
title,  as  against  the  creditors  of  the  vendor.  In  Powell  v.  Wragg 
and  Stewart,  13  Ala.  161,  Collier,  0.  J.,  holds  the  same  opinion; 
but  we  do  not  regard  that  case  as  an  authoritative  exposition  of 
the  law,  for  the  reason  that  two  judges  only  were  sitting,  and 
Dargan,  J.,  rests  his  opinion  on  different  grounds.  In  Massa* 
chusetts,  Maine,  Pennsylvania,  and  Indiana,  a  doctrine  in  con- 
formity with  that  of  Lord  Mansfield  is  asserted:  First  MassO' 
Ausetis  Tump.  Corp.  v.  Fidd,  8  Mass.  201  [3  Am.  Dec.  124]; 
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Homer  v.  Fish,  1  Pick.  435  [11  Am.  Dec.  218];  WeUea  v.  Fish,  » 
Id.  75;  Jonea  v.  Conoway,  4  Yeates,  109;  McDoweU  v.  Young,  12 
Serg.  &  R.  128;  Bush  v.  Barr,  1  Watts,  110;  Pennock  v.  i^Vee- 
man.  Id.  401;  Harrisburg  Bank  v.  Foster,  8  Id.  12;  BaymorA  v. 
Symonson,  4  Blackf.  85.  And  McLean,  J.,  so  holds  in  Mitchell 
v.  TTiampson,  1  McLean,  96;  and  Judge  Story,  in  Sherwood  v. 
Sutton,  supra,  in  a  well-considered  opinion,  in  which  he  reviews 
the  leading  authorities  on  both  sides,  arrives  at  the  same  conclu- 
sion, resting  his  opinion  mainly  on  the  ground  that  fraud  forma 
an  implied  exception  to  the  statute. 

On  the  other  hand,  the  courts  of  New  York,  Virginia,  South 
Carolina.  North  Carolina,  and  Tennessee  hold  the  opposite  doo- 
trine:  Troup  v.  Smith's  Fx'rs,  supra f  CallisY.  Waddy,  2  Munf* 
511;  MUes  v.  Barry,  1  Hill  (S.  C),  296;  HamUtm  v.  Shepperd,  a 
Murph.  115;  York  v.  Bright,  4  Humph.  312.  The  weight  of  au* 
thority  is,  we  think,  clearly  with  the  position  that  there  are  cases 
in  which  fraud  will,  in  courts  of  law,  furnish  an  answer  to  the 
statute;  but  we  do  not  rest  it  upon  authority  alone:  we  are  not 
willing  to  go  to  the  length  of  the  Connecticut  decision,  and  hold 
that  no  length  of  possession,  however  long,  under  a  fraudulent 
conveyance,  will  bar  the  creditors  of  the  grantor.  A  possession 
under  a  fraudulent  deed  may  be  void,  but  it  is  no  more  so  than 
one  acquired  by  a  trespass,  or  any  other  unlawful  act;  and 
against  possessions  of  the  latter  character,  it  is  clear  the  statute 
runs.  We  agree  that  the  statute  is  one  of  repose,  and  would 
apply  to  every  case  of  adverse  possession,  except  where  the  de- 
fendant by  fraud  has  prevented  the  plaintiff  from  obtaining  a 
knowledge  of  the  facts  upon  which  his  action  depends;  and  in 
such  a  case,  the  party  should,  under  the  influence  of  the  stat- 
ute, be  required  to  bring  his  suit  within  the  period  prescribed 
after  the  discovery;  but  the  defendant  should  not  be  allowed 
to  claim  any  benefit  by  a  fraud  upon  the  statute.  The  act,  it  is 
to  be  observed,  was  passed  for  the  protection  of  the  defendant* 
By  his  fraudulent  conduct  he  prevents  the  plaintiff  from  com* 
plying  with  its  terms — ^from  bringing  his  suit  within  the  time — 
and  then  seeks  to  take  advantage  of  an  omission  which  his  own 
fraud  has  caused.  A  construction  which  would  produce  thia 
result  is  at  variance  with  the  established  rules  of  law,  which 
never  allows  an  advantage  to  be  gained  in  this  way;  and  if 
countenanced  by  the  courts,  must  necessarily  inure  to  the  en- 
couragement of  fraud.  Such,  we  think,  could  not  have  been 
the  intention  of  the  legislature,  and  such  is  not  the  rule  which 
a  just  and  enlightened  equity,  professing  to  follow  the  law» 
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holds.  Upon  principle  as  well  as  authority,  our  conclusion  is, 
that  if  the  creditor  could  not,  with  reasonable  diligence,  have 
discovered  that  the  conyejance  was  fraudulent  within  six  years 
before  the  levy  of  his  execution,  the  possession  of  the  fraudu- 
lent vendee  for  more  than  that  time  would  give  him  no  title 
Against  the  creditor.  The  court,  theref ore,  did  not  err  in  the 
refusal  to  give  the  first  charge  requested. 

The  proof  by  the  witness  who  testified  that  he  was  acquainted 
with  the  handwriting  of  Benjamin  Snodgrass,  and  that  he  had 
seen  notes  and  bills  of  exchange  signed  by  him  and  his  partner 
in  the  possession  of  the  bank  prior  to  the  date  of  the  sale, 
although  the  notes  and  bills  were  not  produced  nor  their  ab- 
sence accounted  for,  was  competent.  The  fact  of  the  existence 
of  such  notes  and  bills  he  could  as  well  prove,  if  he  knew  it, 
without  their  production  as  if  they  were  produced.  There  was 
no  attempt  to  prove  their  contents.  The  case  falls  on  this  point 
within  the  decisions  in  PUmiers^  A  Merchants*  Bank  elc.  v.  Bor- 
land, 5  Ala.  543;  Oraham  v.  Lockhart,  8  H.  9;  Dixon  v.  Barclay, 
22  Id.  370.  See  the  cases  collated  on  this  question  in  Oowen  & 
Hill's  notes  to  Phill.  Ev.  1207  et  seq. 

Proof  that  Benjamin  Snodgrass,  previously  to  the  sale  in  May, 
1838,  had  made  a  proposition  in  writing  to  the  Decatur  bank  to 
compromise  his  indebtedness,  which  had  been  rejected,  without 
the  production  of  the  paper  making  the  offer,  was  competent,  as 
tending  to  show  the  existence  of  an  indebtedness  at  that  time  by 
the  party  making  the  offer.  The  same  rule  will  govern  as  in  the 
point  last  considered.  It  was  proving  as  a  fact  the  existence  of 
euch  a  paper,  not  the  particular  contents.  We  do  not  under- 
stand from  the  terms  of  the  bill  of  exceptions  that  this  "  prop- 
osition to  compromise  his  indebtedness"  was  any  offer  to  buy 
his  peace  against  a  disputed  claim,  and  confidential  in  its  char- 
acter, but  simply  to  settle  the  debt  by  paying  less  than  the  whole 
amount  admitted  to  be  due. 

The  court  admitted  testimony,  on  the  part  of  the  plaintiff 
below,  that  the  slaves  in  controversy  had  gone  back  into  the 
possession  of  Benjamin  Snodgrass  a  short  time  after  his  dis- 
charge as  a  bankrupt,  and  to  show  the  time  of  such  discharge, 
allowed  a  transcript  of  the  decree  in  bankruptcy  to  be  given  in 
evidence  against  the  objection  of  the  claimant.  As  a  general 
rule,  great  latitude  is  allowed  in  the  range  of  the  evidence,  when 
the  question  of  fraud  is  involved.  It  is  indispensable  to  truth 
and  justice  that  it  should  be  so;  for  it  is  hardly  ever  possible  ta 
prove  fraud,  except  by  a  comprehensive  and  oomparatiTe  view 
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of  the  actions  of  the  party  to  \7h0m  the  fraud  is  imputed,  and 
his  relative  position  a  reasonable  time  before,  at,  and  a  reason- 
able time  after  the  time  at  which  the  act  of  fraud  is  alleged  to 
have  been  conmiitted.  No  more  precise  general  rule  can  be  laid 
down  in  such  cases.  Here  the  alleged  act  of  fraud  is  the  sale  in 
May,  1838.  After  that  the  slaves  go  into  the  possession  of  the 
vendee,  and  remain  four  years.  The  vendor,  in  the  course  of 
two  years  or  so,  goes  into  bankruptcy,  and  obtains  his  discharge 
in  November,  1843,  and  in  a  few  months  after  this  event  the 
slaves  are  found  again  in  his  possession.  We  do  not  hesitate  to 
say  that  it  was  competent  to  prove  to  the  jury,  in  a  case  like 
this,  as  circumstances  proper  to  be  taken  into  the  whole  account, 
that  the  vendor  was  decreed  a  bankrupt  in  1843,  and  that  a  short 
time  after  his  discharge  the  slaves  went  back  into  his  possession. 
The  transcript  of  the  decree  was  the  proper  form  of  evidence  of 
the  fact  of  his  bankruptcy  and  discharge. 

The  recitals  of  the  record  in  suits  between  the  Decatur  Branch 
Bank  and  Benjamin  Snodgrass,  in  which  judgments  were  ren- 
dered against  him  in  1839,  were  admitted  by  the  court,  against 
the  specific  objection  of  claimant,  to  prove  that  said  Benjamin 
was  indebted  to  the  said  bank  prior  to  the  date  of  the  judg- 
ments in  said  suits.  This  was  error.  A  record  of  a  judgment 
between  other  parties  is  always  admissible  to  prove  the  mere 
fact  of  the  existence  of  such  judgment  when  that  fact  is  mate- 
rial to  the  issue.  This  comprehends  only  the  judgment  of  the 
court,  and  such  parts  of  the  record  as  are  necessary  to  show 
when  and  by  what  court  it  was  rendered.  All  other  parts — the 
declarations,  pleas,  orders  of  continuance,  or  the  recitals  which 
precede  the  judgment,  when  the  court  is  of  special  and  limited 
jurisdiction,  or  where  a  court  of  general  jurisdiction  renders 
judgment  by  default  in  a  statutory  proceeding — must  be  consid- 
ered, as  to  all  other  persons  than  the  parties  to  the  judgment  and 
their  privies,  res  inter  alios  acta,  and  therefore  not  admissible  as 
evidence  against  them. 

The  defendant  in  error  insists  that  Benjamin  Snodgrass  mcy 
have  demurred  to  the  bank  notice  or  declaration  prior  to  the 
date  of  the  bill  of  sale  to  claimant,  or  given  a  powei^  of  attor- 
ney to  confess  judgment  before  then,  which  was  duly  proved, 
and  that  either  of  these  would  be  a  judicial  admission  of  indebt- 
edness before  the  sale,  provable  by  the  record.  As  against 
Benjamin  Snodgrass,  doubtless  it  would,  in  favor  of  any  one; 
but  to  say  that  it  would  be  a  judicial  admission  of  Benjamin 
Snodgrass  that  will  bind  William  L.  Snodgrass  is  to  say  that 
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one  man  may  make  an  admission  which  will  affect  the  interests 
of  another  and  fix  the  proof  of  it  at  the  same  moment,  without 
that  other  ever  haying  an  opportunity  to  b'^  heard^  which  is 
against  all  reason  and  principle:  CnUchfield*8  Heirs  y.  Eudson^ 
23  Ala.  893;  1  Greenl.  Ey.,  sees.  527  et  seq. 

For  the  error  aboye  noted,  the  judgment  must  be  reyersed 
and  the  cause  remanded. 


Tbattd  at  Law  a»  Pbkvxntino  Opkbation  or  Btatutb  or  Ldotatioiis. — 
Whether  fraud  will  at  Uw  prevent  the  operation  of  the  statute  of  limitation* 
is  a  question  that  has  been  involyed  in  donbt,  and  the  courts  in  answering 
It  have  arrived  at  diametrically  opposite  conclusions.  Certain  cases  have 
adopted  the  equitable  rule,  by  which  the  statute  runs  only  from  the  discov- 
ery  of  the  fraud;  while  other  cases  f^ve  to  the  statute  a  strict  construction^ 
and  bold  that  it  runs  from  the  time  of  the  commission  of  the  act.  The  first 
case  bearing  on  the  question  is  Bree  v.  Holbeeh,  Doug.  654,  where  to  an 
action  for  money  had  and  received  there  was  a  plea  of  the  statute  of  limita- 
tions, to  which  the  plaintiff  replied  that  he  had  been  induced  to  pay  tb» 
money  in  consequence  of  faUe  affirmations,  and  that  he  did  not  discover  the 
fraud  until  within  six  years.  The  defendant  demurred  to  the  replication, 
and  Lord  Mansfield,  while  holding  that  the  plaintiff  could  not  recover  in  the 
particular  case  because  no  fraud  of  the  defendant  had  been  alleged,  said: 
"There  may  be  cases,  too,  which  fraud  will  take  out  of  the  statute  of  limita- 
tions;" and  gave  the  plaintiff  leave  to  amend  if  upon  inquiry  the  facts  would 
support  a  charge  of  fraud,  thus  showing  that  in  his  opinion  there  would  be 
something  for  the  defendant  to  answer.  In  Clark  v.  ncugham^  2  Bam.  ft 
Cress.  149;  S.  C,  3  Dow.  ft  By.  322,  the  plaintiff  sued  in  cuwinptU  to  recover 
an  overpayment  of  money,  alleged  to  have  been  paid  upon  a  misrepresentation 
by  the  defendant.  The  statute  of  limitations  was  pleaded,  and  the  plaintiff 
replied  that  the  defendant  did  promise  within  six  years.  It  was  argued  that 
at  law  the  statute  of  limitations  did  not  run  in  case  of  fraud  until  discovery^ 
and  ib  was  admitted  that  such  had  been  held  in  equity;  but  while  all  the 
judges  held  that  upon  the  pleadings  as  framed  the  defendant  was  entitled  to 
judgment,  Bayley  and  Holroyd,  JJ.,  said  that  there  should  have  been  a  special 
replication,  and  Best,  J.,  said  that  fraud  would  have  been  an  answer  to  the 
plea  of  the  statute  if  it  had  been  properly  stated  in  the  replication.  Tha 
following  cases  also  sustain  these  views:  Oranger  v.  Oeorge,  6  Bam.  ft 
Cress.  149;  Broum  v.  Howard,  4  Moore,  608;  S.  C,  2  Brod.  ft  B.  73; 
Bhort  V.  McCarthy,  3  Bam.  ft  Aid.  626;  Bx  parte  BolUm,  1  Mont  ft  A.  60. 
But  in  BatOey  v.  Faulkner,  3  Bara.  ft  Aid.  288,  295,  Best,  J.,  is  reported  to 
have  said:  "  It  appears  to  me  that  the  terms  of  the  statute  are  extremely 
clear  and  unambiguous.  It  says  the  action  must  be  brought  within  six  years 
after  the  cause  of  action,  and  not  after.  The  only  question  therefore  is,  when 
the  cause  of  action  accrued,  for  the  statute  then  attached.  I  think  that  the 
cause  of  action  accrued  the  moment  the  defendant  failed  to  perform  that 
which  he  agreed  to  do.**  And  in  Imperial  Qaa  LiglU  Co,  v.  London  Oaa  Lighi 
Co,,  10  Exch.  39;  S.  C,  26  Eng.  L.  ft  Eq.  425,  the  plaintiffs  sued  in  the  first 
count  for  taking  away  and  causing  gas  to  escape  from  the  plaintiffs'  pipes;  in 
the  second  county  for  fraudulently  concealing  the  trespasses  until  six  years 
had  elapsed,  and  the  plaintiffs*  action  had  become  barred  by  the  statute  of 
UmitatioDs;  in  the  third,  for  conversion  of  the  gas;  and  in  others,  for  money 
noeived  by  the  defendants  for  the  use  of  the  plaintiffs,  etc.    The  defendants 
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dmorred  to  the  leoond  ooaat»  bat  the  eaurt,  as  appears  from  the  report  of 
the  case  in  10  Ezch.  39,  nnanimonaly  held  it  good.  To  the  other  ooonta  the 
defendants  pleaded  the  statute  of  limitations,  to  whioh  the  plaiatiflb  replied 
the  f randulent  concealment  alleged  in  the  second  oonnt.  The  defendanti 
demnrred  to  the  replications,  and  the  court  ware  unanimous  in  the  opinioii 
that  they  should  have  judgment  thereon,  Pollodk,  C.  B.,  in  26  Sng.  L.  &  Bq. 
425,  Baying:  "  On  these  replications  our  judgment  must  be  for  the  defend- 
ants. The  statute  of  limitations  expressly  points  out  certain  cases  in  which 
it  is  not  to  run,  that  is,  the  cases  of  persons  under  certain  species  of  inca- 
pacity, but  it  does  not  make  an  exception  in  favor  of  persons  laboring  under 
any  other  incapacity,  and  we  cannot  graft  upon  the  statute  the  exception 
here  sought  to  be  grafted  on  it,  namely,  where  by  the  fraud  of  the  defendant 
the  plaintiff  has  been  prevented  from  asserting  his  rights  within  the  time  pre- 
scribed by  the  statute." 

The  case  of  Hunter  v.  Oibbons,  1  H.  &  N.  459,  which  arose  after  the  oom- 
mon-law  procedure  act  of  1854,  came  before  the  court  on  an  application  to  be 
permitted  to  reply  to  a  plea  of  the  statute  of  limitations  an  equitable  answer 
that  the  trespasses  declared  on  had  been  fraudulently  concealed  from  the 
plaintiff  until  within  six  years  before  the  commencement  of  the  action.  This 
application  was  refused,  the  court  unanimously  agreeing  that  the  remedy  of 
the  plaintiff  was  by  a  direct  application  to  a  court  of  equity,  and  that  even 
under  the  act  which  allowed  equitable  answers  to  pleas  the  fraudulent  con- 
cealment of  the  cause  of  action  would  not  avail  to  avoid  the  bar  of  the  stat- 
ute at  law.  Finally,  in  the  recent  case  of  Oibba  v.  OttUd,  L.  B.,  8  Q.  B., 
296,  it  was  held  that  in  an  action  to  recover  damages  for  fraudulent  repre- 
sentations, a  reply  to  a  defense  of  the  statute  of  limitations  that  the  plaintiff 
did  not  discover  and  had  not  reasonable  means  of  discovering  the  fraud  with- 
in six  years  before  the  action  was  good.  The  decision  was  placed  on  the 
ground  that  under  the  judicature  act  the  same  relief  was  boxmd  to  be  given 
tiie  plaintiff  as  ought  to  have  been  given  by  the  oourt  of  chancery,  in  a 
suit  instituted  for  the  same  or  a  like  purpose,  and  therefore,  under  the  de- 
cisions of  that  court,  the  statute  only  ran  from  the  discovery  of  the  fraud. 
Field,  J.,  however,  considered  the  question  somewhat  independentiy  of  the 
statute,  reviewed  the  decisions,  and  made  the  following  argument:  "The 
making  of  the  fraudulent  representation  complained  of  is  no  doubt  the  first 
step  going  to  the  existence  of  a  cause  of  action;  but  the  fraudulent  repre- 
sentation does  not  of  itself  give  a  cause  of  action;  damage  to  the  plaintiff 
must  ensue  before  that  comes  into  existence.  Moreover,  fraud  and  damage 
only  bring  into  existence  a  cause  of  action  when  the  plaintiff  elects  to  treat  it 
as  such,  and  seeks  to  avoid  the  transaction,  which  in  no  case  can  he  of  course 
do  until  he  has  discovered  his  right  to  elect,  or  has  so  admitted  to  make  use 
of  reasonable  means  at  his  command  for  making  the  discovery  as  to  make  it 
unjust  not  to  treat  the  omission  as  equivalent  to  a  discovery,  and  so  hold  the 
plaintiff  as  having  been  put  upon  his  election."  On  appeal,  the  decision 
was  affirmed  in  OibbB  v.  OuUd,  L.  B.,  9  Q.  B.,  59,  Lord  Coleridge  saying, 
however:  "  It  must  be  admitted  that  if  we  went  upon  the  principles  of  strict 
common-law  actions  and  strict  common^law  pleadings,  there  are  at  least  two 
decisions  directly  in  point  in  favor  of  the  defendant^  and  that  such  a  replica- 
tion would  not  be  good,  namely.  Hunter  v.  Ottinms,  1  H.  &  N.  459,  and  /m- 
pertalOoB  lAgktCo.  v.  London  CfaaLigfU  Co^  lOExch.  39."  As  far  as  England 
is  concerned,  the  question  under  consideration  must  be  regarded  as  settled 
by  this  decision. 

In  the  leading  American  case  which  applies  the  same  mto  to  aotioos  «ft 
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law  as  18  applied  in  equity*  that  ot  t^rti  Ma$§aekiMett9  TwnpOte  (hrp.  r.IkH 

5  Blaaa.  201;  S.  C^  3  Am.  Deo.  124»  the  diotam  of  Lord  Mansfield  in  Brte  ▼. 
Molbeeh,  wpra,  is  approved,  and  it  is  held  that  a  {randnlent  conoealment 
by  the  defendant  that  a  canse  of  action  had  aoomed  to  the  plaintiff  was  * 
.good  replifltttion  to  a  plea  of  the  statute  of  limitations.  This  ease  has  been 
•abseqnently  approved  and  followed  in  Massachusetts  in  actions  growing  out  of 
Iraud:  Homer  r.  Fiah,  1  Pick.  435;  S.  C,  11  Am.  Deo.  218;  Welle9  ▼.  FUh^  t 
Pick.  74;  Fammm  ▼.  Brook$,  9  Id.  212,  244;  and  in  Pennsylvania  fraud  m»7 
be  suceessfnlly  replied  to  a  plea  of  the  statute:  HarrUburg  Bank  v.  Fotter^ 

6  Watts,  12;  Jom$  v.  Conaway,  4  Yeates,  109;  Bicher  v.  lAgktnei'a  Eafr,  40 
Pa.  St.  199;  and  see  also  the  foQowing  cases,  holding  that  the  statute  does 
not  begin  to  run  until  the  discoveiy  of  the  fraud:  Rmk  v.  Barr^  1  Watta^ 
110;  Pefuioek  v.  Freenum,  Id.  401;  McDoweR  v.  FoMsg,  12  Seig.  ft  B.  llfi^ 
128;  Morgan  v.  Tener,  83  Pa.  St  905;  Wkherthoim  t.  Xes.  Id.  416.  In  Geor- 
gia the  question  how  far  fraud  is  a  proper  replication  to  plea  of  the  statute 
was  discussed  but  left  undecided  in  Cowgen  t.  Kmm^  4  Ga.  308;  8.  0.,  4f 
Am.  Dec.  226;  but  it  has  subsequentiy  been  held  good  in  a  case  where  the 
plaintiflF  was  ignorant  of  his  canse  of  action,  and  that  ignoranoe  resulted  from 
the  character  of  the  transaction  itself  or  the  conduct  of  the  defendant:  Per- 
sons V.  Jon/ta^  12  Ga.  371;  8.  0.,  58  Am.  Dec  470.  So  aUo  in  Fhalan  t. 
Clark,  19  Conn.  421;  S.  C,  50  Am.  Deo.  253,  257;  Bank  qf  Hartford  Co.  v. 

Watermom,  26  Conn.  324^  the  question  was  likewise  left  undetermined. 
Kumerous  other  cases  hold  that  fraudulent  concealment  by  the  defendant  of 
the  cause  of  action  until  within  the  prescribed  period  is  a  good  answer  to  a  plea 
of  the  statute:  AmM  v.  8cott,  2  Mo.  13;  8.  C,  22  Am.  Dec.  433;  Sherwood  v. 
Atton,  5  Mason,  143;  Campbell  v.  Vimng,  23  lU.  525;  Way  v.  Cutting,  20  N.  H. 
187;  DougUu  v.  Elkina,  28  Id.  26;  see  also  BaOey  v.  OUwer,  21  Wall.  342; 
348;  S.  C,  12  Nat.  Bank.  Beg.  24,  citing  the  principal  case;  Biee  v.  White,  4 
Leigh,  474;  and  in  Maine  the  leaning  is  the  same  way:  Bishop  v.  LiUU,  3  Me. 
406;  Cole  v.  McOlathry,  9  Id.  131;  MeKown  v.  WhUmore,  31  Id.  448;  TkurUon 
▼•  Lowder,  40  Id.  197.  Lipscomb,  J.,  in  Lewis  v.  Houaton,  11  Tex.  642,  was  of 
the  opinion  that  fraud  would  not  take  a  case  out  of  the  Texas  statute;  but 
the  following  language  is  used  in  Htidaon  v.  Wheeler,  34  Id.  356:  "The stat- 
ute of  limitation  will  not  run  to  perfect  a  fraudulent  deed,  or  other  act,  until 
the  fraud  is  disoovered,  or  until  the  party  against  whom  the  fraud  is  per* 
petrated  has  had  an  opportunity,  by  the  exercise  of  ordinary  care  and  pru- 
dence, to  make  the  discovery;  or  where  the  fraudulent  act  has  been  purposely 
kept  secret  from  the  party  whose  interest  is  to  be  affected  thereby."  This 
•tatement  is  subsequentiy  restricted  by  one  in  Connolly  v.  Hammond,  58  Id. 
11,  to  the  effect  "  that  there  must  be  both  fraud  and  such  concealment  that 
it  could  not  be  discovered  by  the  use  of  reasonable  diligence."  A  similar  con- 
flict exists  among  the  South  Carolina  cases.  Thxu  it  was  held  in  Harrell  v. 
KeUy,  2  McCord,  426,  on  the  authority  of  Bree  ▼.  Holbeeh  and  First  Massa- 
ehusetts  Turnpike  Corp.  v.  fUld,  supra,  that  where  a  perron  obtains  money 
fraudulentiy,  the  plaintiff  is  not  barred  if  heoommenoe  his  action  within  four 
years  after  the  fraud  is  disoovered;  while  in  Miles  v.  Barry,  I  Hill  (8.  C),  296, 
it  was  deeided  that  where  the  maker  of  a  note  secretly  and  fraudulently  ob- 
tained possewion  of  it,  and  kept  it  until  the  statute  had  run  out,  and  the 
plaintiff,  on  discovering  the  fraud  and  that  the  defendant  had  possession* 
brought  assumpsit  as  on  a  lost  note  to  recover  the  amount^  the  statute  was  » 
bar  to  the  action  notwithstanding  the  fraud,  and  although  the  plaintiff  had 
not  known  where  the  note  was;  and  where,  in  an  action  of  trover,  the  de- 
fendant pleaded  the  statute,  to  which  the  plaintiff  replied  fraudulent  oonver^ 
Am.  Dxo.  Vol.LZ~S8 


614  Snodgbass  v.  Branch  Bane.        [Alabama, 

■ion  and  &aadalent  conoealment  by  the  defendant^  nndiaooTered  by  theplaiBi- 
iff  until  a  time  within  four  years  before  the  oonunenoement  of  the  mit^  the 
replioation  was  ovemded  and  the  plea  sustained:  (Hark  ▼.  Jieeder,  1  6peai% 

The  leading  American  case  on  the  proposition  that  the  statote  of  limita- 
tions is  a  bar,  although  the  cause  of  action  was  fraudulently  concealed  by 
the  defendant  until  within  the  time  prescribed  by  the  statute,  before  the 
commencement  of  the  suit,  is  Troup  ▼.  SmUh's  Ex^rs^  20  Johns.  33.  "Courts 
of  equity,"  says  Spencer,  C.  J.,  "not  being  bound  by  the  statute,  any  fur- 
ther than  they  have  seen  fit  to  adopt  its  provisions  as  a  reasonable  rale,  and 
then  only  in  analogy  to  the  general  doctrines  of  that  court,  are  perfectly 
right  in  saying  that  a  party  can  not,  in  good  conscience,  avail  himself  of  the 
statute,  when,  by  his  own  fraud,  he  has  prevented  the  other  party  from  com- 
ing to  a  knowledge  of  his  rights  until  within  six  years  prior  to  the  com- 
mencement of  the  suit.  But  courts  of  law  are  expressly  bound  by  the 
statute;  it  relates  to  specified  actions;  and  it  declares  that  such  actions  shall 
be  commenced  and  sued  within  six  years  next  after  the  cause  of  such  action 
accrued,  and  not  after;  thus  not  only  affirmatively  declaring  within  what 
time  these  actions  are  to  be  brought,  but  inhibiting  their  being  brought  after 
that  period.  I  know  of  no  dispensing  power  which  courts  of  law  poesesi^ 
arising  from  any  cause  whatever;  and  it  seems  to  me,  that  where  the  legis- 
lature, in  the  same  statute,  gives  an  extension  of  time  in  cases  of  arrest  or 
reversal  of  judgment,  in  cases  of  infancy,  coverture  of  the  feme,  insanity, 
and  imprisonment^  and  for  an  absence  of  the  defendant  out  of  the  state 
when  the  cause  of  action  accrued,  that  it  would  be  an  assumption  of  legisla- 
tive authority  to  introduce  any  other  proviso."  This  case  has  been  repeat- 
edly approved  and  foUcTWed  in  New  York:  OoOihout  v.  T^ftompton,  Id.  277; 
Leonard  v.  Pitney,  6  Wend.  30;  Alien  v.  MiOe,  17  Id.  202;  HumbeH  v.  Tfin- 
Uy  Church,  24  Id.  687;  and  the  same  view  is  taken  by  the  courts  of  several 
other  states:  8mUh  v.  Bishop,  9  Vt.  110;  S.  C,  31  Am.  Dec.  007;  Fee  v.  Fee, 
10  Ohio,  469;  S.  C,  36  Am.  Dec.  103;  Cook  v.  Darby,  4  Mnnf.  444;  S.  C,  6 
Am.  Dec.  529;  CalWt  v.  Waddy,  2  Munf.  511;  Mice  v.  White,  4  Leigh,  474; 
Hamilton  v.  8hepperd,  3  Murph.  115:  Pyle  v.  BeckwUh,  1  J.  J.  Marsh.  445; 
EWa  V.  Kelao,  18  B.  Hon.  296;  Dossier  v.  EVia,  28  Miss.  730;  WiUon  v.  /oey, 
82  Id.  233;  Freeholders  of  Somerset  Co.  v.  Veghte,  44  N.  J.  L.  509;  Miller, 
J.,  in  the  last  case,  going  over  the  whole  ground,  and  making  an  exhaustive 
review  of  the  cases,  both  English  and  American. 

The  courts  of  many  states  and  territories  have  removed  the  uncertainty  on 
this  question  by  enacting  statutes  to  the  effect  that  where  the  cause  of  action 
is  fraudulently  concealed,  or  where  it  arises  from  fraud,  the  statute  shall  not 
begin  to  run  until  its  discovery.  In  many  other  states  and  tei(^tories  the 
statutes  are  not  so  broad  in  their  language  as  might  be  desired,s  they  pro- 
viding simply  that  in  actions  for  relief  on  the  ground  of  fraud  tlf)  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the  fraud  has  been  discov- 
ered; while  a  few  of  the  states  have  as  yet  wholly  neglected  or  failed  to  set- 
tle the  question  by  much-needed  statutes. 

Secondary  Evidengb  of  Contents  of  Instbomxnt,  whsit  icat  bb 
Given:  See  Fletcher  y.  Jackson,  56  Am.  Dec.  98,  and  cases  in  note;  Poe  v. 
Dorrah,  Id.  196;  Hunt  v.  Roylance,  69  Id.  140. 

Btatutb  of  Limitations,  when  Begins  to  Run  in  Equitt  nr  Gasb  of 
Fraud:  See  Ferris  v.  Henderson,  51  Am.  Deo.  580,  and  prior  cases  in  this 
series  in  note.  In  Lockard  v.  Nojsh,  64  Ala.  387,  in  a  case  in  equity,  the 
principal  case  is  cited  to  the  point  that  where  a  gift  of  personal  property  ia 
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Kfetendad  by  no  drcmiistuioet  of  connealment,  if  the  crediton  of  the  donor 
pennit  idx  yeazs  to  escape  withoat  rait  to  enforce  their  righted  the  donee 
may  invoke  the  etatate  of  limitationB  for  his  protection. 

Judgment  ov  Itbelv  doib  vot  Impobt  IxvaesEDsmBB  Pbiob  to  xts 
REn>iTi0N,  as  agsinst  strangers  to  it:  ScoU  ▼.  Ware,  64  Ala.  185;  bnt  a 
judgment,  when  rendered  in  the  regolar  course  of  jodicial  proceedings  by  a 
court  of  competent  jurisdiction,  in  the  absence  of  fraud  or  coUnsioot  is  con- 
dnaiye  evidence  of  a  debt  eTisting  at  the  time  of  its  rendition:  PiekeU  ▼• 
Fipkm^  Id.  622;  both  citing  the  principal 
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Pabol  Evidbncx  is  Admissiblb  to  Show  Who  wxbb  Real  PABms  in 
Intxbsst  in  sn  action,  and  therefore  bound  by  the  judgment. 

WriNBB   BAYDTO   CHABGSD   HiMSKTJ   AB   InTKUSTXII,  OK    HIS  VOIB  DXBI^ 

may  in  the  same  way  discharge  or  balance  his  interest^  and  restore  his 
competency. 

JUDOICBHT   BaOOHIS    COHGLUSXVX    AS    TO    TlTLB   ADJUDICATED   DT    SUIT   aS 

against  persons  who  are  connected  therewith  by  parol,  so  as  to  make 
them  the  real  defendants,  although  they  were  not  parties  to  the  record, 
but  is  not  conclusive  as  to  a  title  subsequently  acquired  from  persons 
not  parties  or  privies  thereto;  and  the  facts  connecting  rach  persons 
with  the  record  should  be  submitted  to  the  jury. 

Tbovzb  by  William  Johnson,  as  surviving  partner  of  the  late 
firm  of  McCoy  &  Johnson,  for  thirtj-eig^ht  bales  of  cotton.  The 
plaintiff,  against  the  objections  of  the  defendants,  introduced 
in  evidence  the  record  of  a  suit  in  detinue  by  McCoy  &  Johnson 
against  Holmes,  Bott  &  Earle,  and  showed  by  parol  that  the 
defendants,  although  not  parties  to  the  record,  were  the  real 
parties  in  interest.  Further  facts  in  this  regard  appear  in  the 
opinion.  It  was  shown  that  the  firm  of  Bower  &  Co.  had  sold 
the  cotton  in  question  to  the  defendants,  and  the  plaintiff 
claimed  that  the  firm  was  liable  over  to  the  defendants  as  war- 
rantors of  the  title.  When,  therefore,  one  Haig  was  about  to 
be  examined  by  the  defendants,  he  was  examined  by  the  plaint- 
iff on  his  voir  dire,  and  testified  that  he  was  a  member  of  the 
firm  at  the  time  of  the  sale.  The  plaintiff  accordingly  objected 
to  Haig's  examination  as  a  witness,  on  the  ground  that  he  was 
interested  in  the  suit,  and  the  objection  was  sustained.  The 
defendants  then  offered  to  prove  by  Haig  that  Bower  &  Co. 
were  also  the  vendors  of  the  cotton  to  McCoy  Sc  Johnson,  and 
that  his  interest  was  thereby  balanced,  but  the  court  refused  to 
permit  proof  of  these  facts.  The  defendants  assigned  for  error 
the  rulings  of  the  court  on  the  questions  of  evidence,  and  also 
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the  ohazging  of  the  jury  in  subBtance  that  the  judgment  in  the 
suit  in  detinue  was  eonclusiye  against  the  defendants,  and  the 
refusal  to  charge  that  such  judgment  was  not  conclusiTe. 

Bobert  B.  ArmiOead  and  Henry  O.  Semple,  for  the  appellants. 

Daniel  Chandler^  oovUra. 

By  Court,  Chiltor,  0.  X  William  Johnson,  as  surriTor  of 
the  late  firm  of  M|cOoy  &  Johnson,  brought  an  action  of  trover 
against  the  appellants  to  recover  thirty-eight  bales  of  cotton* 
alleged  to  have  been  converted  by  them. 

It  appears  that  these  thirty-eight  bales  were  a  portion  of  a  lot 
of  cotton  which  had  previously  been  recovered  by  McCoy  &  John- 
son in  an  action  of  detinue  against  the  firm  of  Holmes,  Bott  & 
Earle  (see  the  case  reported  in  20  Ala.  578),  and  that  the  sheriff,  in 
taking  replevy  bonds  from  Holmes,  Bott  A  Earle  in  that  suit, 
had  omitted  to  insert  these  thirty-eight  bales,  but  had  returned 
the  whole  of  the  cotton  to  H.,  B.  &  E.  upon  their  giving  bonds 
only  for  sixty-five  bales.  After  the  cotton  was  thus  replevied, 
and  pending  the  suit,  that  now  in  controversy,  with  other  por- 
tions of  the  whole  of  it,  was  delivered  by  H.,  B.  &  E.  to  Tarle- 
ton  &  Pollard,  the  appellants,  who  employed  an  attorney  and 
defended  the  first  suit  for  the  defendants,  who  occupied  the 
position  of  warehousemen  or  bailees  to  them.  It  further  ap- 
peared that  the  replevy  bond  was  given  by  the  procurement  of 
the  present  appellants,  and  that  after  the  final  judgment  was 
rendered,  and  one  of  the  obligors  in  said  bond  had  paid  the 
alternate  value  of  forty  bales  of  the  cotton,  Tarleton  &  Pollard 
had  repaid  this  money.  All  this,  however,  was  made  to  appear 
by  proof  dehors  the  record,  and  which  was  excepted  to  in  the 
court  below,  the  record  itself  furnishing  no  evidence  that  Tar- 
leton &  Pollard  were  parties  or  privies  to  that  controversy. 

The  first  and  main  question  for  consideration  is,  whether  it 
was  permissible  to  introduce  parol  proof  to  show  the  connection 
of  Tarleton  &  Pollard  with  that  suit;  and  if  so  whether  the 
verdict  and  judgment  then  rendered  are  to  be  conoluaiye  upon 
them  in  this  action. 

There  are  a  number  of  cases  which  seem  to  discountenance 
the  doctrine  of  aiding  a  record  by  extrinsic  parol  proof:  See 
them  referred  to  in  3  Phill.  Ev.*,  Co  wen  &  Hill's  notes,  pp.  838, 
839,  note  690;  but  the  great  preponderance  of  American  au- 
thority is  in  favor  of  its  admission:  See  Parker  v.  TJiompmm, 
3  Pick.  429;  Kithefer  v.  Herr,  17  Serg.  &  B.  319  [17  Am.  Deo. 
658];8Phill.Ev.,aufra,  and  cases  cited  in  note  690.    Whether 
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any  matter  has  been  tried  before  between  the  same  parties,  and 
jndiciallj  decided,  must,  in  most  cases,  necessarily  depend  upon 
parol  CTidence  in  part.  The  identity  of  the  parties  and  of  the 
subject-matter  can  only  be  shown  in  this  way:  Oiei  t.  Zeigler, 
16  Serg.  &  B.  282  [16  Anu  Dec.  673];  CartMer  ▼.  Btmett,  9  Id, 
81.  So  the  record  of  a  judgment  against  James  B.  is  admissible 
in  an  action  against  Joseph  B.,  if  it  is  made  to  appear  that  the 
latter  was  the  same  person,  and  in  fact  a  party  to  the  suit,  and 
defended  it:  Stevdie  y.  Bead,  2  Wash.  274. 

We  are  aware  that  it  has  been  held  by  the  court  of  appeals  of 
Kentucky  that  no  persons  can  be  considered  parties  to  a  suit, 
BO  as  to  be  bound  by  the  judgment,  unless  they  appear  by  the 
record  to  be  such,  and  that  extrinsic  evidence  is  not  admissible 
to  prove  that  persons  not  named  in  the  record  were  parties: 
AUin'8  Heirs  y.  EaU's  Heirs,  1  A.  E.  Marsh.  526;  but  this  strict- 
ness does  not  accord  with  the  current  of  American  decisions, 
nor  indeed  with  the  text-writers  on  the  subject:  See  cases  col- 
lated in  8  Phill.  Ev.,  Oowen  &  Hill's  notes,  974,  976. 

Mr.  Peake,  in  his  work  on  evidence,  p.  74,  says:  **  But  where 
it  is  said  a  verdict  is  not  evidence  for  or  against  one  who  is  not 
a  party  to  a  cause,  it  is  not  to  be  understood  that  a  man  who 
merely  uses  the  name  of  another  for  his  own  benefit  is  not  bound 
by  the  verdict  which  is  given  against  him.  Courts  of  justice 
will  take  notice  in  these  cases  who  is  the  real  plaintiff  or  defend- 
ant in  a  cause,"  etc.  Mr.  Starkly  says:  '*  It  is  not  essential 
that  either  the  parties  or  the  form  of  action  should  be  the  same, 
if  they  are  substantially  the  same:"  1  Starkie  on  Ev.  219.  Mr. 
Phillips  says:  **  In  considering  the  effect  of  verdicts  and  judg- 
ments, courts  of  justice  will  always  take  notice  of  the  real  par- 
ties to  the  suit:"  1  Phill.  Ev.  324.  See  also  Gilbert  on  Ev.  85. 
Mr.  Greenleaf  says:  ''All  persons  who  are  represented  by  the 
parties,  and  claim  under  them  or  in  privity  with  them,  are 
equally  concluded  by  the  same  proceedings:**  1  Greenl.  Ev. 
672,  sec.  528. 

An  application  of  the  doctrine  asserted  by  the  text-writers 
will  be  found  in  the  case  of  Kinnersley  v.  Orpe,  Doug.  517, 
where  an  action  of  trespass  was  brought  by  the  owner  of  a  fish- 
ery against  William  Orpe,  and  the  defendant  justified  as  the 
servant  of  Dr.  Cotton.  The  evidence  showed  that  a  previous 
action  had  been  tried  between  Kinnersley  and  Thomas  Orpe, 
another  servant  of  Gotten,  involving  the  same  right,  and  had 
been  dedded  for  the  plaintiff,  and  that  both  the  Orpes  had  acted 
Vj  the  command  of  Cotton,  who  ordered  the  defendant  to  fish 
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in  the  same  plaoe,  that  he  might  try  the  right  orer  again,  of 
which  he  gave  notioe  to  the  plaintiff.  The  question  came  np 
whether  the  verdict  and  judgment  in  the  first  case  should  be 
receiyed  as  evidence  in  this,  tiie  parties  appearing  on  the  record 
to  be  different.  Upon  the  trial  at  the  assizes.  Baron  Perkjn 
OTemiled  the  objection  to  the  admission  of  the  record,  and  held 
the  judgment  to  be  conclusiTe.  Upon  motion  for  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted,  the  court  of  king's 
bench  held  the  record  of  the  former  judgment  admissible,  but 
that  it  was  not  conclusive. 

The  authority  of  this  case  was  questioned  by  Lord  Ellenborough 
in  Oulram  v.  Morewood,  3  East,  346;  but  it  is  cited  without  dis- 
approbation by  the  elementary  writers,  and  when  rested  on  the 
ground  that  both  actions  were  substantially  between  the  same 
parties,  it  is  clearly  defensible:  See  opinion  of  Spencer,  0.  J., 
in  Case  v.  Beeves,  14  Johns.  82;  also  Shelton  v.  Barbour,  1  Wash. 
64;  Oaihoun's  Lessee  v.  Dunning,  4  Dall.  120.  In  the  case  last 
cited,  an  action  had  been  tried  between  Dunning  and  Caruthers, 
involving  the  right  to  the  loctis  in  quo  claimed  by  Calhoun  in 
this  suit.  It  appeared  that  Caruthers,  the  then  defendant,  was 
the  person  now  really  interested  in  the  land,  and  that  Calhoun 
was  a  mere  trustee  for  him,  and  that  an  action  might  be  brought 
in  the  name  of  the  cestui  que  tnua.  It  was  objected  that  the 
former  judgment  in  favor  of  Dunning  was  not  between  the  par* 
ties  to  this  suit,  and  should  not,  therefore,  be  allowed  to  affect 
their  rights;  but  the  court  said:  "We  can  never  acquiesce  in  an 
attempt  so  manifestly  calculated  to  evade  the  truth  and  justice 
of  the  case.  Shall  it  be  in  the  power  of  a  party,  by  suppressing 
a  deed,  or  by  employing  the  name  of  a  trustee,  to  avoid  the  legal 
effect  of  a  judgment  rendered  against  him?"  They  add:  **  It  is 
plain  the  name  of  Calhoun  is  now  employed  for  the  use  of 
Caruthers;  and  that  the  parties  are  really,  though  not  nominally, 
the  same  in  both  suits:"  ShacJdeford  v.  FounJLain*s  Heirs,  1  T. 
B.  Mon.  253;  CharloUe  Hall  School  v.  Oreenwell,  4  Gill  &  J.  407; 
Jenison  v.  Hapgood,  10  Pick.  166;  Marsh  v.  Pier,  4  Bawle,  273; 
Mayer  v.  Faidkrod,  4  Wash.  603. 

Applying  these  principles  to  the  case  before  us,  we  find  but 
little  difficulty  in  the  solution  of  the  question  as  to  the  admis- 
sibility  of  the  record  of  the  former  judgment.  Holmes,  Bott  & 
Earle,  it  is  true,  were  defendants,  as  shown  by  the  record,  but 
they  were  the  bailees  of  the  appellants.  The  latter  carried  on 
the  suit  on  their  names,  and  employed  counsel  and  made  a  full 
defense.    Whether  in  strictness  of  law  their  title  could  have 
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been  properly  adjudicated  in  an  action  against  their  bailees  is 
not  material  now,  since  it  is  shown  by  the  record  that  it  was  set 
up  and  decided  upon,  on  the  submission  of  an  agreed  state 
of  facts,  and  held  subordinate  to  the  title  of  McCoy  Sl  Johnson. 
They  had  the  sole  management  of  the  case  by  their  counsel.  It 
was  tried  upon  their  agreed  state  of  facts,  in  which  their  title 
was  set  up  by  their  counsel,  and  the  case  was  brought  to  this 
court,  where  it  was  affirmed.  Finally,  after  the  judgment  was 
rendered  against  their  bailees,  they  proceed  to  make  satisfaction 
of  it,  so  far  as  to  relieve  the  persons  whom  they  procured  to  be- 
come sureties  on  the  replevy  bond.  Under  this  state  of  facts,  to 
hold  that  they  were  strangers  to  that  proceeding  would  be  to 
shut  our  eyes  to  the  truth  of  the  case,  and  to  look  alone  to  the 
nominal  rather  than  the  real,  substantial  parties  to  the  litigation. 
Indeed,  under  the  agreed  state  of  facts,  the  conflicting  claims  oi 
these  respective  bailors  to  the  cotton  were  as  fully  adjudicated 
and  decided  upon  as  they  would  or  could  have  been  under  the 
old  common-law  practice  in  actions  of  detinue,  where  the  bailee, 
a  mere  stakeholder,  by  process  of  garnishment,  compelled  the 
two  claimants  of  the  subject-matter  of  the  bailment  to  interplead. 
This  the  claimants  have  substantially  done  in  the  first  case  that 
was  tried;  and  after  an  express  adjudication  adverse  to  their 
claim,  it  is  not  for  them  to  say  that  nothing  has  been  decided 
which  should  bind  them.  See,  as  to  the  common-law  prao* 
tice  of  interpleader  in  detinue,  Yin.  Abr.,  tit.  Detinue  and  In* 
terpleader. 

Our  conclusion  is,  that  there  was  no  error  in  admitting  the 
parol  proof  showing  who  were  the  real  parties  in  interest  in  the 
former  suit,  and  that  the  judgment  was  properly  received  as 
evidence  against  the  appellants:  Glark  v.  Dignaniy  SExch.  478. 

As  respects  the  testimony  of  Haig  to  prove  himself  competent, 
we  think  the  court  erred  in  its  rejection.  True,  if  his  interest 
had  been  madjB  to  appear  independent  of  his  own  evidence,  he 
should  not  by  his  testimony  be  allowed  to  render  himself  com- 
petent. But  the  counsel  for  the  appellee  examined  him  upon  his 
voir  dire,  and  proved  that  he  was  a  member  of  the  late  firm  of 
Bower  A  Co.,  who  sold  the  cotton  to  the  appellants.  This  was 
a  fact — ^hia  being  a  member  of  that  firm — which  went  directly 
to  show  his  interest,  and  without  which  it  was  not  made  out. 
Having  charged  himself,  he  could  in  the  same  way  discharge  or 
balance  his  interest.  In  BtUchera'  Co,  v.  Jones,  1  Esp.  160,  the 
witness,  in  answer  to  a  similar  question,  stated  that  he  was  a 
member  of  a  chartered  company,  which  made  him  interested, 
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and  this  would  seem,  as  in  the  case  before  us,  to  be  an  inquiij 
merely  as  to  his  identity;  yet  he  was  allowed  to  proceed  and 
prove  that  he  had  been  disfranchised,  and  thereby  render  him- 
self competent. 

So  in  a  suit  by  an  administrator,  a  witness  introduced  on  his 
behalf  was  asked  if  he  were  not  one  of  the  heirs  at  law,  and  an- 
Bweringin  thea£Srmative,  was  held  competent  to  discharge  him- 
self by  proving  a  release  of  all  his  interest  in  the  estate:  In- 
gram T.  Dade,  1  Oar.  &  P.  235,  note,  cited  in  Oreenl.  Ev.,  sec. 
426. 

The  charge  that  the  judgment  was  conclusive  was  likewise 
erroneous.  It  depended  upon  the  parol  proof  for  its  connec- 
tion with  the  appellants,  which  the  jury  might  or  might  not 
think  sufScient  to  establish  such  connection.  If  the  plaintiff 
had  replied  the  judgment  by  way  of  estoppel,  he  must  needs 
have  averred  the  facts  connecting  the  appellants  with  it,  or  it 
would  have  amounted  to  nothing;  for  prima  facie  it  is  res  infer 
alios.  The  facts,  then,  should  have  been  submitted  to  the  jury 
in  connection  with  the  record;  so  that,  when  the  court  held  the 
record  conclusive  it  must  needs  have  been  assumed  that  the 
proof  showing  the  appellants'  connection  with  it  was  conclusive. 
We  are  of  opinion  that  if  the  appellants  are  connected  so  as  to 
make  them  (or  rather  Pollard,  the  party  beneficially  interested) 
the  real  defendants,  then  the  judgment  becomes  conclusive  as 
to  the  title  adjudicated  in  that  suit,  but  not  as  to  a  title  subse- 
quently acquired  from  persons  not  parties  or  privies  to  that  judg- 
ment. The  case  of  Kinneraley  v.  Orpe,  eupra,  the  strongest  case 
which  we  have  seen  for  the  appellee,  held  that  the  judgment  was 
not  conclusive. 

As  the  case  must  go  back  for  another  trial,  it  is  not  necessary 
to  discuss  the  other  questions  argued  at  the  bar.  What  we  have 
said  will  be  sufficient  to  govern  its  future  conduct. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


In  Freeman  on  JndgmentB,  aeo.  183,  it  is  laid  down  that  *'  if,  in  an  action 
against  the  bailee  for  the  property,  the  bailor  employed  oonnsel  and  managed 
the  case,  and  put  his  title  in  issue  as  a  defense  for  the  bailee,  the  judgment 
is  conclusive  on  all  the  title  of  the  bailor,  at  the  time  of  its  rendition,"  citing 
the  principal  case. 

AmassxBiLrrT  ov  Fabol  Evmxzrcs  to  Show  What  JunoiiiiiT  Dionxsv 
P10.S  Bee  Dot^  v.  Brcm^  03  Am.  Deo.  850l  And  note. 
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FdBBiAKAiros  vo  Cosmr  Psobati  of  Wnx  wnx  ira>  Scpvobt  CoRnuLOV 

for  tha  payment  of  money,  where  the  proof  faili  to  ihoir  that  any  groond* 

or  any  reaaonable  gronnd,  of  oontett  existed. 
CouBT  Has  DnoBraoir  undzk  Alabaica  Oodi  «o  Allow  AmjuimuT  ot 

CoMFLAiHT  after  the  Jury  hare  been  inatmeted)  and  the  Jndgmant  wiM 

not  be  reversed  on  that  ground. 

AonoH  oommenoed  by  summons  and  complaint  under  th* 
code.  The  opinion  soffidentlj  states  the  facts,  with  the  excep* 
tion  that  after  the  jnrj  had  been  instructed  the  court  allowed 
the  plaintiff  to  amend  her  complaint  by  adding  another  count; 
and  this,  with  the  chazge  of  the  court  to  the  jury,  was  assigned 
for  error. 

Jamm  B.  Martin^  for  the  appellants. 

Whiie  and  Parsons,  and  AL  J.  Twmley,  conira. 

By  Oourt,  CmLTON,  0.  J.  The  executors  of  John  Prater  haT* 
ing  propounded  his  will  for  probate,  Mrs.  Miller,  the  daughter 
and  one  of  the  heirs  at  law  of  the  testator,  employed  counsel, 
and  appeared  in  the  probate  court  on  the  day  set  apart  for  prov- 
ing the  will,  and  avowed  her  intention  of  contesting  it  There- 
upon the  appellants  contracted  and  agreed  with  her  that,  in 
consideration  of  her  making  no  contest,  and  allowing  the  wiU 
to  be  proved  as  the  last  will  and  testament  of  her  father,  they 
would  pay  her  the  sum  sued  for.  In  conformity  to  the  agree- 
ment, she  made  no  contest,  and  now  seeks  to  recover  the  amount 
which  they  agreed  to  pay. 

There  is  no  evidence  that  any  just  cause  existed  why  the  will 
should  not  have  been  admitted  to  probate  as  valid,  nor  is  it 
shown  that  even  any  doubt  existed  as  to  its  validity.  The  ap- 
pellee threatened  to  contest  it,  and  went  so  far  as  to  employ  coun- 
sel for  this  purpose,  and  was  induced  to  desist  by  reason  of  the 
appellants'  agreement  to  pay  her  the  sum  demanded.  The 
chaige  of  the  circuit  judge  substantially  presents  the  question 
whether,  under  such  a  state  of  facts,  she  was  entitled  to  recover. 
He  was  of  opinion,  and  so  charged  the  jury,  that  if  the  facts  ex-^ 
isted  as  above  stated,  she  could  maintain  her  action. 

The  plaintiff  in  the  court  below  relied  upon  a  verbal  contract, 
and  it  was  incumbent  upon  her  to  show  that  it  was  supported 
\j  a  consideration  such  as  the  law  will  regard.  Her  engage- 
inent  was  to  interpose  no  objection  to  the  probate  of  her  father's 


•622  Pbateb  v.  Milleb.  [Alabama, 

will — a  general  forbearance  to  gainsay  ifcs  validity  in  the  probata 
eourt.  Is  this,  without  more,  a  sufficient  consideration  ?  If  no 
doubt  existed  as  to  the  validity  of  the  will,  it  was  her  legal  duty 
not  to  have  interposed.  It  could  not  be  tolerated  that  any  one 
should  enforce  a  promise  to  pay  money,  the  sole  consideration 
of  which  was  an  exemption  from  a  threatened  suit  for  which 
there  was  not  the  least  foundation.  As  well  might  a  party  be 
allowed  to  recover  upon  a  contract  to  pay  so  much  money  in 
consideration  that  the  plaintiff  would  not  slander  the  defendant 
ms  that  he  would  not  make  a  false  clamor  in  court  against  him. 
To  make  such  consideration  valid,  there  must  be  some  legal 
right  abandoned  or  postponed,  or  some  obligation  imposed  by 
the  contract  beyond  what  the  law,  without  it,  enjoins  as  a  duty. 
Mrs.  Ifiller  could  have  made  a  contest;  but  would  it  have 
availed  her  anything?  If  she  had  even  proved  successful,  it 
is  not  shown  that  she  would  have  been  benefited.  The  proof 
entirely  fails  to  show  that  she  has  suffered  any  detriment  or  in- 
convenience,  or  that  the  defendants  below  have  in  any  wise  beeb 
benefited. 

The  old  cases  upon  this  subject  held  that  the  forbearance  of 
suit  where  a  party  was  not  liable  was  not  a  good  consideration: 
Iboley  V.  Windham,  Oro.  Eliz.  206;  Eing  v.  Hol>b8,  Telv.  26.  A 
modification  of  this  doctrine  was  introduced  by  the  court  in 
Longridge  v.  DorviUe,  5  Bam.  &  Aid.  117,  where  it  was  held 
the  yielding  up  the  prosecution  of  a  right  as  to  which  the  law 
was  doubtful  would  sustain  a  promise  to  pay.  But  it  was  ad- 
mitted by  Holroyd,  J.,  in  that  case,  **  that  if  a  person  ia  about 
to  sue  another  for  a  debt  for  which  he  is  not  answerable,  the 
mere  consideration  of  forbearance  is  not  sufficient  to  render  him 
liable." 

In  Edwards  v.  Baugh,  11  Mee.  &  W.  641,  the  declaration 
stated  that  disputes  and  controversies  were  depending  between 
the  plaintiff  and  defendant  as  to  whether  or  not  the  defendant  was 
indebted  to  the  plaintiff  in,  to  wit,  the  sum  of  one  hundred  and 
seventy-three  pounds,  two  shillings,  and  threepence,  for  money 
lent  to  and  paid  for  the  defendant  by  the  plaintiff;  and  there- 
upon, in  consideration  that  the  plaintiff  would  then  promise  the 
defendant  not  to  sue  him  at  any  time  for  the  recovery  of  said  sum 
8o  in  dispute  between  them,  and  would  accept  from  the  defendant 
the  sum  of  one  hundred  pounds  in  full  satisfaction  and  dis- 
charge of  the  same,  the  defendant  promised  the  plaintiff  to  pay 
him  the  sum  of  one  hundred  pounds  in  a  reasonable  time.  It 
was  held  that  the  declaration  was  bad,  as  not  showing  a  suffloienl 
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oonaideraiion  for  the  promise,  there  being  no  allegation  that 
any  debt  was  due,  but  merely  that  a  dispute  and  controTersy 
existed  respecting  it.  It  was  contended  in  that  casOi  for  the 
plaintiff,  that  the  relinquishment  by  him  of  a  right,  and  a  cor- 
responding benefit  to  the  defendant  of  being  saved  costs,  etc., 
incident  to  making  defense,  etc.,  was  a  sufficient  consideration; 
and  that  the  parties,  by  their  agreement,  had  constituted  them- 
selves the  judges  as  to  whether  anything  was  due  or  not,  and 
had  admitted  thereby  the  legality  of  a  claim  for  some  amount. 
But  the  court  held  otherwise.  "  Lord  Abinger,  0.  B:  The  decla- 
ration only  alleges  that  certain  disputes  and  controversies  were 
pending  between  the  plaintiff  and  the  defendant,  whether  the 
defendant  was  indebted  to  the  plaintiff  in  a  certain  sum  of  money. 
There  is  nothing  in  the  use  of  the  word  '  controversy '  to  render 
this  a  good  allegation  of  consideration."  He  conceded  that  the 
declaration  would  have  been  good  if  it  had  averred  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  divers  stuns  of  money 
lent,  etc.,  and  a  dispute  arising  as  to  the  amount  due,  the  defend- 
ant promised  to  pay  so  much  in  satisfaction,  etc.  In  that  case,  he 
said  the  plaintiff  would  have  been  bound  to  have  proved  at  the 
trial  the  existence  of  a  debt  to  some  amount:  he  might  not  be 
bound  to  prove  that  the  whole  amount  was  due,  **  but  simply  to 
ehow  such  a  claim  as  to  lay  a  reasonable  ground  for  the  defend- 
ant's making  the  promise;"  whereas  he  said:  '*  In  the  present 
case  he  would  not  have  to  prove  anything  beyond  the  fact  that 
there  had  been  a  dispute  between  himself  and  the  defendant  as 
to  the  existence  of  a  debt.  A  man  may  threaten  to  bring  an 
action  against  any  man  he  meets  in  the  street."  Bolfe,  B.,said 
he  was  of  the  same  opinion,  and  that  the  counsel  for  the  plaint- 
iff had  laid  down  the  doctrine  much  too  broadly — that  if  a  party 
forbears  to  do  something  which  he  might  have  done,  that  for- 
bearance would  be  a  good  consideration  for  a  promise;  so  that 
if  it  had  appeared  on  the  face  of  the  declaration  that  nothing 
had  been  due  the  plaintiff,  his  forbearance  to  sue  would  even 
then  beagood  consideration.  **  I  can  not,"  said  he,  '*  subscribe 
to  that.  I  think  the  plaintiff  is  bound  to  show  a  consideration, 
in  the  shape  of  something  either  beneficial  to  the  opposite  party 
or  detrimental  to  himself."  See  also  Hamaker  v.  Eberley,  9 
Binn.  609  [4  Am.  Dec.  477];  Johnea  v.  PtOier,  5  Serg.  &  B.  519; 
Parsons  on  Cont.  365-367;  Story  on  Ck)nt,  sec.  436;  Holt  v. 
Bobinsm,  21  Ala.  Ill;  Addison  on  Cont.  82,  33;  Chitty  on 
Cont.  43,  44. 
In  this  ease,  the  proof  wholly  fails  to  show  that  any  ground 
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of  contest  existed;  and  without  this,  or  without  some  proof 
showing  a  reasonable  ground  of  dispute^  the  pLiintiff  below  had 
no  cause  of  action,  has  sustained  no  injury  or  inoonTenienoe^ 
and  can  not  therefore  recover. 

We  think  the  court  had  a  discretion,  under  the  provisions  of 
the  code,  to  allow  the  amendment,  and  hence  we  would  refuse 
to  reverse  for  that  reason. 

For  the  error  in  the  charge,  the  judgment  is  reversed  and  the 
cause  must  be  remanded. 


FoaBBABAKOX  TO  SXTB  AB  CoiSfaDMBATlOS  TO  SUPTOBT  PBOMIBB.— No  nil» 

of  law  is  better  settled  than  that  an  agreement  to  forbear  proceedings  at  law 
or  in  eqaity  to  enforce  a  well-f onnded  claim  is  a  snffident  consideration  to  sap- 
port  a  promise :  1  Parsons  on  Cont.  440;  1  Wharton  on  Gont.  532;  1  RoU. 
Abr.  24^  pL  33;  Com.  Dig.^  tit.  Action  npon  the  Case  npon  Assampsit,  B,  1; 
King  v.  Upton,  16  Am.  Dec  266;  NobUi  v.  Oreen,  21  Id.  347;  PnlSam  t.  WUksn, 
33  Id.  479;  Horton  ▼.  Cook,  36  Id.  151;  Brown  ▼.  Evford,  39  Id.  477;  Brai^ 
ard  V.  ffarris,  45  Id.  525;  Jenniaon  ▼.  Stafford,  43  Id.  594;  Sage  v.  WHaxjn,  6 
Conn.  81;  SmUh  v.  Weed,  20  Wend.  184;  Wataon  v.  RandaU,  Id.  201;  SihgU 
▼.  Ely,  3  Watts.  &  S.  420;  Ford  v.  Rekman,  Wright,  434;  NidioUon  ▼.  May, 
Id.  660;  Martin  v.  Blade •  Ex^rs,  20  Ala.  309;  Bobinaon  v.  Oould,  11  Cush. 
55;  Vinaly.  Bkhardaon,  13  Allen,  521;  AbboU  v.  Baker,  124  Mass.  414;  Rood 
V.  Jonea,  1  Dougl.  188;  Newton  v.  Caraon,  80  Ky.  309;  CaOina  v.  Chandler,  36 
Mich.  320;  Sa^ford  ▼.  Hvxford,  32  Id.  313,  318;  S.  C,  20  Am.  Rep.  647,  the 
last  case  citing  the  principal  case;  and  the  consideration  is  sufficient  if  the 
agreement  be  to  forbear  a  debt  thereafter  to  become  due:  Hamahar  v.  Bberi^, 
4  Am.  Dec.  477;  Johnea  v.  Potter,  5  Serg.  ft  B.  519.  But  forbearance  is  no 
consideration  if  there  is  no  valid  demand,  and  the  party  against  whom  soit 
was  forborne  is  not  liable:  Tooley  v.  Wtndham,  Cro.  Eliz.  206;  Eing  t.  ffoUfa, 
TelT.  26;  Goodwin  v.  WiUoughby,  Lat.  141;  S.  C.  Poph.  177;  Hammon  ▼. 
RoO,  Mar.  202:  Atkinson  ▼.  Settree,  Willes,  482;  Barher  t.  Fox,  1  Vent 
159;  8.  C  2  W.  Saund.  136;  Loyd  v.  Lee,  1  Stra.  94;  Wade  v.  Simaon,  2 
Com.  B.  548;  Herring  v.  DoreU,  8  Dow.  Pr.  604;  Nelaon  y.  Serle,  4  Mee.  & 
W.  795;  Sidwell  v.  Eoana,  21  Am.  Dec.  387;  I^ew  Hampahire  Savinga  Bank  v. 
Coteord,  41  Id.  685;  ITeweU  ▼.  Fiafiar,  49  Id.  66;  Martin  r.  Blad^a  Eafra,  20 
Ala.  309;  0. 4k  O.  R.  R.  ▼.  Potter,  5  Or.  228;  CUne  ▼.  Templeton,  78  Ky.  550. 
Thus  forbearing  to  sue  to  enforce  repayment  of  a  payment  made  in  Confed- 
erate notes,  at  a  time  when,  as  the  law  then  stood,  the  payment  might  have 
been  avoided,  is  a  sufficient  consideration  to  support  a  promise  to  repay: 
Tumey  v.  Denham,  4  Baxt  569.  And  a  creditor  who  has  received  from  his 
debtor  a  payment  or  preference  which  is  offensive  to  the  provisions  of  the 
bankrupt  law,  and  on  which  other  creditors  might  institute  proceedings  un- 
der that  law  against  the  debtor,  may  Uwfully  contract  with  them  for  the 
forbearance  of  such  proceedings:  Perryman  v.  Allen,  50  Ala.  573.  And  the 
piomise  may  be  to  pay  a  larger  amount  than  the  original  demand:  Smith  v. 
Algar,  1  Bam.  &  AdoL  603;  or  to  pay  compound  interest:  Jaaper  Co.  v. 
Tttvia,  76  Mo.  13;  or  to  pay  by  installments,  and  to  give  a  warrant  of  attorn^ 
to  enter  up  judgment  for  the  whole  in  case  of  default  in  payment  of  any  in- 
stallment: Morton  v.  Bum,  2  Nev.  &  P.  297;  S.  C,  7  Ad.  &  EL  19.  So  foir- 
bearing  to  sell  property  held  as  security  is  a  sufficient  consideration  to  np* 
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port  an  •zecnted  eontraot  en  th6  purt  of  the  owner  to  keep  the  iuno  Insoxed: 
Hartford  Im.  Co.  ▼.  OleoU,  97  HI.  439. 

On  the  other  hand,*forbeftring  to  attftch  a  debtn^e  goods  ia  no  oouddera* 
tion  for  a  promiae  when  there  ia  no  valid  ground  of  attachment;  SmUh  v. 
JBoMftm,  M  Md.  138;  B.  C,  39  Am.  Bep.  35S.  And  a  ereditot^a  agreement  to 
forbear  seiaing  certain  property  on  attachment  against  his  debtor  will  not 
support  a  promise  by  a  third  person  to  pay  the  debt»  if  at  the  time  the  debtor 
had  no  interest  in  the  property:  Rood  y.  JoneB^  1  BoogL  188.  So  a  promise 
to  pay  the  debt  of  a  third  person,  in  consideration  that  hia  creditor  wonld 
abstain  from  institating  proceedings  to  have  him  declared  a  bankrupt,  fur- 
nishes no  sufficient  cause  of  action^  the  creditor  having,  at  the  time  the 
promise  was  made,  no  right  to  proceed  in  bankruptcy  against  the  debtorr 
Meber  ▼.  Bohn,  45  Md.  278;  Jkker  y.  licAmiter,  Id.  200;  and  see  Jfefeer  y. 
MeAlUtteTf  64  Id.  862.  The  withdrawing  of  a  comoI  by  an  heir  at  law  to 
the  proving  of  the  will  of  his  ancestor  is  a  sufficient  consideration  to  support 
a  promise  by  the  devisees  for  the  payment  of  a  ■peoific  sum  of  money  to  the 
heir:  Seamem  v.  Seaman^  12  Wend.  381;  but  it  is  held  necessazy  in  such  a 
case  to  aver  in  the  declaration  that  the  heir  would  have  reaped  a  benefit  if 
the  will  had  not  been  proved.  Although  a  promise  to  pay  a  sum  of  money 
founded  upon  the  forbearing  to  prosecute  a  suit  which  could  not  be  main- 
tained is  void  for  want  uf  consideration,  yet  the  defendant,  in  order  to  avail 
himself  of  such  a  defense,  must  show  that  the  suit»  which  was  the  foundation 
of  the  promise,  could  not  have  been  prosecuted  to  effect:  Oouid  v.  ArmMrong^ 
2  Hall,  266.  Forbearsnoe  to  sue  on  the  payment  of  part  of  the  debt  ii  with- 
out consideration:  Waarren  v.  Hodge^  121  Mass.  106;  as  is  also  forbesrance 
to  sue  upon  a  promise  of  the  debtor  to  pay  interest  for  which  he  is  already 
liable:  Stviber  v.  achoA,  83  BL  191;  Wattn  v.  Simpwn,  2  Gibn.  670,  676. 

It  seems  that  forbearance  to  sue  will  not  be  a  sufficient  consideration  to 
support  a  promise  if  the  demand  be  doubtful;  thus  if  a  declaration  on  the 
promise  does  not  allege  that  there  waa  a  debt  due  which  was  forborne,  but 
merely  that  a  dispute  and  controversy  eziBted  respecting  it^  it  is  bad;  Edwards 
V.  Bough,  11  Mee.  ft  W.  651;  Budty  v.  Cbnoiooy,  8  Md.  65;  and  here  it  is 
necessary  to  observe  a  distinction  between  forbearing  to  sue  and  compromising 
Utigataon;  it  being  well  settled  that  compromising  or  settling  a  doubtftd 
claim,  if  it  be  not  wholly  illegal  or  unfounded,  is  a  good  consideration  for  a 
promise:  1  Parsons  on  Cent.  439;  Barlow  v.  Ocean  Ina,  Co.,  4  Met.  270;  BusaeQ 
V.  Cook,  3  Hill  (K.  T.).  604;  WilUams  v.  AUxander,  4  Ized.  Eq.  207;  PiOsin  v. 
2foyes,  48  N.  H.  304;  Flcmnagan  v.  Sjleome,  68  Id.  443;  McKMey  v.  Waihina, 
13  ni.  140;  MvXhaOand  v.  Bartlett,  74  Id.  68;  SuUkfon  v.  Collins,  18  Iowa,  228; 
Tueber  v.  Ronk,  43  Id.  80.  In  Stoddard  v.  Mix,  14  Conn.  12;  it  is  said:  <'Tho 
mere  forbearance  of  a  claim  or  demand  before  suit  brought^  which  is  not  in 
fact  a  legal  demand,  is  not  of  itself  a  sufficient  consideration  to  support  a 
promise.  But  either  the  oompronuse  of  a  doubtful  claim  or  the  relinquish- 
ment of  a  pending  suit  Is  a  good  consideration  for  a  promise^  citing  BidweU 
y.  CaUon,  Hob.  216;  Longridge  v.  JkrvUle,  5  Bam.  &  Aid.  117;  Thurston  v. 
Fairlee,  8  Taunt.  364;  Unhn  Bank  of  OtorgOaum  v.  Otary,  5  Pet.  99.  Ac- 
cordingly it  was  held  that  where  a  declaration  set  forth  as  the  consideration 
of  a  promise  a  cause  of  action  growing  out  of  the  non-payment  of  a  bill  of 
exchange,  drawn  by  the  defendant  in  favor  of  the  plaintiff,  the  prosecution 
of  an  action  upon  that  claim,  the  disagreement  of  the  jury  in  regard  to  its 
validity,  and  a  withdrawal  of  that  action  by  the  plaintiff  at  the  defendant's 
request,  but  not  alleging  that  the  defendant  was  legally  liable  to  the  plaintid 
upon  th«  demand  sought  to  be  onf  oroed,  the  consideration  was  wall  allsgail 
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in  the  deolaration;  and  a  promise  by  the  defendant  that  if  the  plainti&  would 
forbear  and  desist  from  institating  legal  proceedings  to  test  the  validity  of  a 
will,  the  defendant  wonld  pay  each  of  the  plaintiffs  a  certain  sum  in  addition 
to  the  legacies  bequeathed  them  by  the  will,  was  held  not  to  be  made  in  con- 
sideration of  the  forbearance  by  the  plaintiffs  to  sne  for  the  recoyery  from  the 
defendant  of  a  sum  of  money  or  any  specific  thing,  but  was  an  agreement  for 
the  compromise  of  a  controversy,  and  therefore  it  was  not  necessary  that  it 
should  affirmatively  appear  that  the  plaintiffs  would  have  been  benefited  by 
setting  the  will  aside,  or  that  they  could  have  succeeded  in  the  attempt:  JSTor- 
tk  V.  SlaJUf  27  Md.  157;  but  see  8«anan  v.  SeamoH,  «tepra.  See  further,  on  this 
proposition,  WUHMon  v.  Byera,  1  Ad.  &  £1. 106;  S.  C,  3  Nev.  ft  M.  853;  8ndA 
V.  Monteith,  13  Mee.  ft  W.  427;  Crxnothar  v.  Farrer^  15  Q.  B.  677;  HoBma  v. 
VenabUi,  L.  R.,  7  Ex.,  285;  OaOithar  v.  BiaehoffMm,  Id.,  6  Q.  B.»  449. 

In  order  that  forbearance  may  be  a  consideration  for  a  promise,  there  must 
be  a  request  of  forbearance,  and  a  forbearance  in  consequence  of  that  request: 
Deacon  v.  Gridley,  15  Com«  B.  295;  8.  C,  28  Eng.  L.  ft  £q.  345;  mere  forbear- 
ance, without  any  agreement  to  that  effect,  is  not  a  sufficient  consideration: 
Mecomty  v.  StanUy,  8  Cush.  85;  Manter  v.  ChunMl,  127  Mass.  31;  and 
this,  although  the  act  of  forbearance  was  induced  by  the  promise:  Manter  v. 
Churchifl,  wpra.  So  it  is  held  that  the  past  default  of  a  debtor,  or  past  for- 
bearance of  a  creditor,  can  not  be  a  consideration  for  a  contract  to  increase 
the  lawful  rate  of  interest  which  a  note  bore  when  executed,  although  in  the 
mean  time  all  restrictions  upon  conventional  interest  had  been  removed  by 
statute:  Shealy  v.  Toole^  56  Ga.  210.  A  promise  in  consideration  of  forbear- 
ance must  also  be  accepted:  Shupe  v.  OcUbreeUh^  32  Pa.  St.  10;  OUman  v. 
KSder,  5  Humph.  19;  and  where  the  plaintiff  declared  that  a  certain  person, 
since  deceased,  was  indebted  to  him  in  a  certain  amount^  and  that  after  hia 
death,  in  consideration  of  the  premises,  and  that  he,  at  the  instance  of  the 
defendant,  would  forbear  and  give  day  of  payment  of  the  debt,  not  stating 
to  whom  he  was  to  forbear,  the  defendant  promised,  etc,  it  was  held  on  de- 
murrer that  there  was  no  consideration  for  the  promise;  for  a  promise  can 
only  be  sustained  on  a  consideration  of  benefit  to  the  defendant  or  of  detri- 
ment to  the  plaintiff;  and  unless  there  was  some  person  that  the  plaintiff 
could  have  sued  for  his  debt,  his  forbearance  was  no  detriment  to  him:  Jonea 
V.  AMiimham^  4  East,  455.  But  forbearance  to  sue  on  a  debt  due  and  pay- 
able, upon  receiving  a  personal  promise  of  payment  from  the  assi^ee  in  pait 
of  the  debtor,  is  evidence  from  which  a  jury  may  infer  an  agreement  to  for- 
bear: Boyd  V.  Frme,  5  Gray,  553. 

Forbearance  is  a  sufficient  consideration  for  a  promise,  where,  although  no 
particular  time  was  agreed  upon,  it  appears  that  the  plaintiff  did  forbear  for 
a  reasonable  time:  1  KolL  Abr.  27,  pi.  45;  Com.  Dig.,  tit.  Action  upon  the 
Case  upon  Assumpsit,  B,  1;  Mapes  v.  Sidney,  Cro.  Jac.  683;  Barnehurst  v. 
Cabbot,  Hard.  5;  Oldersliaw  v.  King,  2  H.  ft  N.  517;  King  Y.UpUm,  16  Am. 
Dec.  266;  SidwtU  v.  Evans,  21  Id.  387;  Brmon  v.  B^ford,  39  Id.  477;  EUtm 
V.  Jolinson,  41  Id.  141;  EUing  v.  Vanderlyn,  4  Johns.  237;  Loiudale  t.  Brown, 
4  Wash.  148;  Calkins  v.  Chandler,  36  Mich.  326;  Howe  v.  Taggart,  133 
Mass.  284;  and  see  Hakee  v.  ffotekkisa,  23  Vt.  231;  but  an  agreement  to  for- 
bear " for  a  short  time,"  or  "for  a  little  time,'*  is  insufficient:  Com.  Dig.,  tit. 
Action  upon  the  Case  upon  Assumpsit,  B,  1;  Lutwich  v.  Heuamy,  Cro.  Elix. 
19;  and  see  Olderahaw  v.  King,  2  H.  ft  N.  517;  Lonadale  v.  Brown,  4  Wash. 
148;  SidweU  v.  Mvans,  21  Am.  Deo.  387,  390;  although  a  oonaideratioo 
that  plaintiff  would  forbear  '^pro  aUquo  tempore,  videUeei,  for  a  fortnight,"  ie 
good  and  oertain:  Baher  t.  Jacob,  1  Bulst.  41;  and  where  a  note  is  given  la 
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ooDBtderation  of  the  payee's  prontbe  to  forbear  for  six  months  to  sae  a  thM 
person  on  a  just  eanse  of  aotion  in  a  snit  by  the  payee  against  the  maker  t» 
reooTer  the  amoont  of  the  note,  the  burden  of  proof  is  on  the  maker  to  show 
that  the  payee  has  not  so  forborne:  Jenni&on  ▼.  Steward,  48  Am.  Deo.  694b 
An  agreement  to  forbear  generally  is  oonstrned  to  mean  a  total  and  abeolnta 
forbearanoex  ffamaker  r.Eberle^t  4  Am,  Deo.  477;  Skhoeil  Y^Sham,  21  Id. 
S87;  Olarhe  ▼.  Jtunei,  27  Id.348;  and  see  Oiie$  r.Ackkt,  49  Id.  651;  ffatm 
T.  Hoiekkiat,  23  Vt.  231. 

COMPLAIKT  MAT  BB  AjSXSDMD  TS   ATJMIAMA  AT  AhT  TDUB  BXfOBS  FlHAL 

JusGMXNTi  McBraifeT  v.  Corfiber,  64  Ala.  64,  eiting  the  priirtfipal  case.  AdA 
as  to  Jadicial  discretion  in  allowing  amendments  in  general,  see  Oooka  t» 
8p9BU%  66  Am.  Deo.  348^  and  note. 


Duncan  v.  Stewart. 

[26  Alabama,  108.] 
LnXBBS  OF  ADMHriBTaATION  CAK  NOT  BB  QkABTKD  OV  EsTATB    OV  LiVIIW^ 

FXB809,  supposed  to  be  dead;  the  court  acts  withont  Jurisdiction,  th» 
administration  is  Toid,  and  the  one  who  acts  as  administrator  is  a  trea- 
passer;  bnt  under  snoh  cironmstanoes  a  purchaser  from  the  administrator^ 
while  he  holds  under  the  contract  of  sale;  can  not  resiflt  the  payment  of 
the  purchase  money. 
AznoviBTRATOR  ov  LmiYo  Pkbson  mat  Sub  nr  his  Own  Namb  on  Not* 
giyen  to  him  for  the  purchase  price  of  a  slaye  sold  by  him,  and  declare 
on  the  note  as  made  to  himself  personally,  notwithstanding  the  words 
"  administrator,"  etc.,  are  added  to  his  name;  and  if  he  assigns  the  note 
by  indorsement  to  the  supposed  decedent  on  his  reappearance,  the 
assignee  may  likewise  sue  and  recover. 

DOCTBINB  OV    ESTOPPBL   DOBB    NOT    EXTBND   TO  MaTTBBS   AtIBCTINO    RbM* 

BDT  Only,  entirely  foreign  to  and  disconnected  from  the  contract,  or  tho 
character  with  which  it  was  entered  into  by  the  contracting  parties; 
although  where  one  assumes  to  act  in  a  particular  capacity,  he  will  be 
estopped  from  denying  the  position  he  has  taken  when  such  denial  will 
operate  to  defeat  rights  attaching  to  the  contract  itself. 

A88UMF8ZT  on  the  following  promissory  note:  **  $1,085.  Bj 
the  fourteenth  day  of  December  next,  we  promise  to  pay  William 
DaTis,  administrator  of  Samuel  J.  Stewart,  or  bearer,  one  thou- 
sand  and  eighty-five  dollars,  for  value  received,  this  eleventh  of 
Januaiy,  1851.  (Signed)  Bryant  Duncan,  George  D.  Hooper.*' 
The  plaintiff,  Samuel  J.  Stewart,  declared  on  the  note  as  in^ 
dorsee,  and  also  added  the  money  counts.  Plea  of  rum  asmimp^ 
«i<,  with  leave  to  give  in  evidence  anything  that  might  be  spe- 
cially pleaded  in  bar.  After  the  note  and  indorsement  were  given 
in  evidence  by  the  plaintiff,  the  defendants  showed  that  letters 
of  administration  had  been  granted  to  Davis  on  the  estate  of 
Stewart,  who  had  been  absent  for  eight  or  ten  years,  and  was^ 
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anppoBed  to  be  dead,  and  that  the  note  had  been  given  for  the 
price  of  a  shiye  which  was  sold  to  Duncan  by  DaTis,  as  admin- 
istrator, under  an  order  of  the  probate  court.  Duncan  received 
a  bill  of  sale  of  the  slaye,  which  went  into  and  remained  in  his 
possession  until  December,  1851,  when  the  slave  died.  Stewart 
reappeared  in  January,  1852,  and  the  note  in  question  was  in- 
dorsed to  him  by  Davis  in  February  of  the  same  year.  The  juzy 
were  charged  that  if  they  believed  the  evidence,  they  must  find 
for  the  plaintiff.    The  defendants  assign  the  charge  for  error. 

White  andParwnSf  for  the  appellants. 
BeUer  and  Bice,  contra. 

By  Oourt,  Ooldthwaitb,  J.  Although  the  main  question  in 
the  case  is  one  of  first  impression,  we  regard  it  as  a  very  clear 
one.  The  party  on  whose  estate  the  letters  were  granted  was 
not  dead;  consequently  the  court  acted  without  jurisdiction,  and 
the  administration  was  void:  1  Williams  on  Executors,  400-402, 
and  cases  there  cited.  Davis,  who  acted  as  administrator,  was  a 
trespasser,  and  he  stands  as  a  wrong-doer  selling  property  with- 
out title;  but  under  such  circumstances,  the  purchaser,  while  he 
holds  under  the  contract  of  sale,  can  not  resist  the  payment  of 
the  purchase  money:  Ogbum  v.  Ogbum,  3  Port.  126,  There  is 
nothing  in  the  form  of  the  note  which  would  prevent  Davis 
from  suing  in  his  own  name,  and  declaring  on  the  note  as  made 
to  himself  personally,  as  the  additional  words  **  administrator," 
etc.,  would  be  held  merely  as  words  of  description:  Harbin  v. 
Levi,  6  Ala.  899,  and  if  he  could  recover,  his  assignee  could,  if 
the  assignment  passed  to  him  the  legal  right  of  action  in  the 
note. 

Here  a  technical  principle  is  invoked  in  behalf  of  the  appel* 
lants,  and  it  is  urged  that  as  the  record  shows  that  Davis,  the 
payee,  took  out  letters  of  administration  and  made  the  sale  in 
his  representative  capacity,  and  the  note  was  given  upon  this 
sale,  Davis  is  concluded  from  denying  that  he  was  administra- 
tor, or  from  recovering  in  an  action  brought  in  his  own  name 
upon  the  contract,  as  if  made  to  himself  personally;  that  the 
appellee,  as  his  privy  by  assignment,  occupies  no  better  posi- 
tion, and  the  note  in  this  aspect  must  be  regarded  as  assets, 
and  therefore  no  title  or  right  of  action  could  be  derived  from 
the  assignment.  Conceding  as  to  this  argument  that  the  ad- 
ministrator could  not,  by  virtue  of  this  authority,,  assign  a  note 
which  was  assets  of  the  estate  he  represented  so  as  to  invest  the 
assignee  with  the  legal  title,  the  question  is,  whether  Davia« 
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upon  the  facts  as  we  have  stated  them,  would  in  a  suit  upon  the 
note  be  concluded  from  showing  that  it  was  not  assets.  As  to 
the  proceedings  of  the  court  which  granted  the  letters  and  or- 
dered the  salcy  as  there  was  no  jurisdiction^  these  acts  amount 
to  nothing,  and  DaTis  would  not  be  bound  by  them,  any  more 
than  a  plaintiff  would  be  bound  by  a  judgment  in  his  favor  ren- 
dered by  a  court  which  had  not  power  to  take  cognizance  of  the 
case.  But  is  he  concluded,  without  reference  to  the  action  of 
the  court,  because  he  made  the  sale  in  his  representatiye  char- 
acter ?  It  is  true  that  where  one  assumes  to  act  in  a  particular 
capacity,  he  will  be  estopped  from  denying  the  position  he  has 
taken,  when  such  denial  wiU  operate  to  defeat  rights  attaching 
to  the  contract  itself — ^the  law  regarding  his  assumed  character 
as  a  real  one  so  far  as  it  enters  into  it;  but  we  do  not  understand 
the  doctrine  of  estoppel  to  extend  to  matters  affecting  the  rem- 
edy only,  entirely  foreign  to  and  disconnected  from  the  con- 
tract, or  the  character  with  which  it  was  entered  into  by  the 
contracting  parties.  Here  the  rights  of  the  appellants  growing 
out  of  the  purchase  hare  no  legitimate  connection  with,  and 
are  not  in  the  slightest  degree  affected  by,  the  fact  as  to  whether 
it  was  assets  or  not.  They  can  assert  all  the  rights  arising  from 
the  contract  by  way  of  defense  precisely  the  same  as  if  the  note 
was  assets  and  had  not  been  transferred,  and  can  avail  them- 
aelves  of  every  equity  against  the  assignee  equally  as  against 
the  assignor.  As  there  was  nothing  that  forbid  the  plaintiff 
below  from  showing  that  the  note  was  not  assets,  and  as  the 
necessary  proof  was  made  upon  this  point,  the  assignment  in- 
vested Stewart  with  the  legal  title.  Considering  the  right  of 
Davis  to  recover  on  the  note  until  the  purchasers  had  taken  the 
necessary  steps  to  rescind,  or  until  the  real  owner  had  recovered 
the  property  or  received  satisfaction  for  the  wrong,  as  clear, 
and  the  right  of  the  appellee  follows  necessarily.  Had  the 
former  collected  the  note,  or  had  he  received  the  proceeds  of  the 
Bale  in  money,  or  anything  in  the  place  of  money,  the  real 
owner  could  have  waived  the  tort  and  recovered  in  assumpsit: 
Young  v.  MarshaU^  21  Eng.  Oom.  L.  215;  SlurievarU  v.  Water'- 
bury,  2  Hall,  453.  So  he  could  have  received  any  property  in 
satisfaction.  Here  the  evidence  shows  he  received  a  note  on 
which  the  payee  could  have  sued  and  recovered,  and  became  in- 
vested with  the  right  to  sue  by  assignment.  The  purchaser 
has  got  everything  that  he  contracted  for,  and  thus  complete 
justice  is  done. 
Judgment  affirmed. 

Am.  Dao.  Vol.  LZ-M 


630  Lestgb  v.  Mahan.  [Alabama. 

LlTTERa  or  AjDlCINXSTaATTOX  WHXTHXB  MAT   BB  GlIAXmBD  ON  BSXATB  Of 

Lirnra  PKBaom:  See  note  to  FUhar  y.  BoMeU^  83  Am.  Deo.  SS9.  fl3ee  al«s  in 
Addition  to  the  anthoritiet  there  dted,  BodarfgoM  t.  BaM  Bker  8awimg§  /«af»- 
tutkm,  76  K.  Y.  S16. 


Lester  v.  Mahan. 

(32  Alabama,  iiS.] 

BvsPioioN  OF  Fbaud  upozr  Vxmdsi  o  Sititiount  to  Ihdooi  Equbt  10 
Rbscikd  Contract  of  Baue,  when  conpled  with  groat  Inadegnaoy  of 
price,  and  the  pressnre  of  peoaniary  embarraaament. 

Ihadxquact  of  Price  Affords  Proper  Subject  of  Bxukf  ik  JBBQUirTy 
when  coupled  with  weaknen  of  mind,  peoaniary  distresst  or  oiromii- 
stanoee  of  fraud,  although  inadequa^  ia  not  of  itael^  in  general,  anfficiant 
to  avoid  a  contract. 

Bill  to  rescind  a  contract.  The  facts  are  stated  in  the  opin- 
ion. The  chancellor  decreed  a  rescission^  and  his  decree  is  «•• 
signed  for  error. 

J.  T.  Leftwick^  for  the  appellant. 

L,  Oresham,  B.  J.  Wkailey,  and  While  and  Parsons^  contra. 

By  Court,  Chilton,  C.  J.  The  record  presents  the  appellant 
as  seeking  to  hold  on  to  a  tract  of  land  purchased  at  less  than 
half  of  its  value  of  a  distressed  neighbor,  whose  property  was 
then  shortly  to  be  sold  under  execution,  and  to  relieve  which 
the  sale  was  made.  He  was  to  pay  enough  to  satisfy  the  execu- 
tion in  money — say  two  hundred  dollars — and  for  the  remaining 
five  hundred  dollars  gave  a  deed  for  certain  parcels  of  land 
lying  in  the  state  of  Georgia,  estimated  in  the  negotiation  as 
worth  that  sum.  These  lands  the  appellee  never  saw,  and  knew 
nothing  about  them;  consequently  the  estimate  was  placed  upon 
them  by  the  representations  of  Lester.  These  representations 
do  not  consist  of  bold  or  direct  assertions  as  to  value,  qual- 
ity, or  quantity,  but  seem  to  be  of  an  evasive,  adroit  character, 
and  so  guarded  that,  while  they  evidently  served  to  create  false 
impressions  in  the  mind  of  Mahan  as  to  the  value  of  the  land, 
yet  the  appellant  should  escape  the  charge  of  having  stated 
what  was  positively  untrue.  He  had  seen  only  a  portion  of  the 
land,  but  it  by  no  means  follows  that  he  was  not  apprised  of 
the  value  of  the  whole.  Many  persons  deal  in  lands  who  have 
never  seen  them;  they  buy  and  sell  upon  the  representation  of 
agents  or  persons  on  whose  judgment  they  may  safely  rely,  and 
who  have  examined  them.    Nor  is  it  at  all  probable  that  a  man 
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would  own  BOTeral  parcels  of  land  for  any  considerable  length 
of  time  without  knowing  something  about  their  yalue;  especially 
if  he  had  taken  the  trouble  to  examine  in  i>er8on  one  piece  ly- 
ing remote  from  his  residence,  might  a  reasonable  inference  be 
drawn  that  he  had  made  inquiry  and  obtained  information  re- 
specting the  other  tracts  not  supposed  to  lie  vexy  remote  from 
the  one  examined.  Experience  proves  that  ordinarily  prudent 
men  usually  take  this  precaution. 

But  he  refers  to  the  character  of  the  timber,  which  he  says  is 
marked  on  the  plat  and  grant  of  one  piece,  and  from  that  he 
supposes  the  soil  is  of  good  quality.  This  he  had  mortgaged 
for  two  hundred  dollars  or  more,  ''  and  redeemed  it  at  the  same 
sooner  than  let  it  go;"  he  did  not  believe  it  would  command 
that  sum  at  the  time  of  the  sale  to  Mahan,  however;  and  thus, 
while  he  evidently  desires  to  make  the  impression  that  it  was 
worth  more  than  two  hundred  dollars  when  he  redeemed  it,  he 
would  avoid  the  effect  of  the  representation  by  the  subsequent 
qualification.  Again:  while  he  says  he  did  not  know  its  value, 
he  protests  that  he  would  not  thank  a  man  to  give  him  less  than 
five  hundred  dollars  for  the  lands  offered  in  exchange;  and  after 
this  assertion  the  appellee  said,  "  It's  a  trade." 

Now,  we  entirely  agree  with  the  chancellor  that,  in  view  of  all 
the  circumstances  of  the  case,  as  shown  by  the  bill,  answer,  and 
proof,  the  appellant  ought  not  to  be  allowed  the  benefit  of  this 
bargain*  He  knew  he  was  dealing  with  a  man  under  the  press- 
ure of  embarrassment— one  ignorant,  save  as  he  informed  him, 
of  the  value,  quality,  and  location  of  the  lands  proposed  to  be 
given  in  exchange  for  his  farm;  and  he  seems  to  have  measured 
his  expressions  with  much  adroitness,  so  as  to  inspire  the  ap- 
pellee with  confidence,  and  induce  him  to  make  the  bargain 
under  the  belief  that  the  Georgia  land  was  well  worth  five  hun- 
dred dollars,  and  at  the  same  time  artfully  to  escape  the  re- 
sponsibility of  having  directly  misstated  the  facts.  He  evidently 
created  the  belief  that  it  was  worth  five  hundred  dollars;  and 
had  it  been  worth  this  sum,  even  then  he  would  have  obtained 
Mahan's  land  at  a  sacrifice.  But  it  is  not  worth,  according  to 
the  highest  estimate,  half  that  sum. 

Conceding  that  the  counsel  for  the  appellants  are  right  in 
saying  that  the  proof  only  raises  a  suspicion  of  fraud,  this  sus- 
picion, coupled  with  the  gross  inadequacy  of  price  and  the 
pressure  of  pecuniaiy  embarrassment  under  which  Mahan  la- 
bored, is  sufficient  to  induce  a  court  of  conscience  to  wrest  from 
the  appellant  aU  gains  from  such  a  transaction. 
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Although  inadeqnaoj  of  price  is  not  of  itaelf ,  in  genenl,  suf- 
ficient to  avoid  a  contract,  yet  it  has  been  held  that  when 
coupled  with  weakness  of  mind,  from  whateTcr  cause  produced, 
or  with  pecuniary  distress,  or  circumstances  of  fraud,  it  affords 
a  proper  subject  of  relief  in  equity:  MoOarmick  y.  Malin,  5 
Blackf .  509. 

It  is  well  settled  that,  in  the  exercise  of  its  jurisdiction  as  re- 
gards fraud,  the  court  of  chancery  is  not  confined  to  the  rules 
and  principles  acted  upon  by  the  courts  of  law.  It  goes  further — 
nay,  sometimes  even  contrary  to  the  rules  which  obtain  in  the 
common-law  courts-^in  suppressing  fraud.  In  Oalh  y.  CoUon, 
8  Atk.  755,  Lord  Hardwioke,  in  reply  to  the  objection  that  the  law 
gaye  no  remedy,  said:  **  But  this  case  depends  on  principles  of 
equity;  that  is,  the  point  of  fraud  and  collusion  which  estab- 
lishes the  authority  of  this  court,  often  contrary  to  and  beyond 
the  rules  of  law."  See,  to  same  point,  1  Spenoe's  Eq.  Jur.  625. 
According  to  the  rules  of  law,  fraud  must  either  be  proyed  or 
be  apparent  from  the  intrinsic  nature  of  the  transaction;  but  in 
chancery  it  may  be  presumed,  or  rather  inferred  from  the  sur- 
rounding circumstances:  Id.;  t.  e.,  it  may  be  established  in 
equity  by  presumptiye  eyidence,  which  would  not  be  deemed 
sufScient  at  law:  1  Story's  Eq.  Jur.,  sec.  190;  Earl  of  Chester- 
field y.  Janssen,  2  Yes.  sen.  155;  Fullagar  y.  Clark,  18  Yes.  483. 

So  in  Trenchard  y.  TTa^ifey,  2  P.  Wms.  167,  it  was  held  *'  that 
may  be  a  fraud  in  equity  which  was  not  so  at  law:"  FuUagar 
y.  Clark,  18  Yes.  483.  Judge  Story  says:  "Where  the  party, 
intentionally  or  by  design,  misrepresents  a  material  fact  or  pro- 
duces a  false  impression,  in  order  to  mislead  another,  or  to  en- 
trap or  cheat  him,  or  to  obtain  an  undue  advantage  of  him,  in 
every  such  case  there  is  a  positive  fraud  in  the  truest  sense  of 
the  term:  there  is  an  evil  act  with  an  evil  intent;"  "  and,"  he 
adds,  "  the  misrepresentation  may  be  as  well  by  deeds  or  acts 
as  by  words;  by  artifices  to  mislead  as  well  as  by  positive  asser- 
tions:" 1  Story's  Bq.  Jur.,  sec.  192;  Laidlaw\.  Organ,  2  Wheat. 
195. 

The  ground  of  defense  set  up  by  the  appellant  presents  him 
in  no  favored  light  in  a  court  of  equity.  It  is,  that  both  he  and 
Mahan  being  ignorant  of  the  value  of  the  Oeorgia  lands,  and 
he  believing  they  were  worth  five  hundred  dollars,  and  obtain- 
ing an  allowance  of  that  sum  for  them,  should  be  allowed  to 
hold  Mahan  to  the  bargain,  notwithstanding  they  were  both 
entirely  mistaken  in  the  value.  In  other  words,  he  seoks  to 
shelter  himself  under  the  idea  of  an  innocent  mistake  to  hold 
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Mahan  to  ma  onconscientioua  bargain.  Having  contributed  to 
prodtace  the  mistake  by  means  savoring  of  artifice  and  deceit^ 
good  faith  and  honesty  require  that  he  should  rectify  it,  and 
place  his  deluded  yendee  in  statu,  gtto.  This  the  chancellor  has 
done;  his  decree  must  therefore  be  aflbmed. 

Bkgisbion  or  Oovtbaozs  nr  EqiTrrr  fob  Ck>irBTBUonvB  Fraud:  Ses 
Traoeff  v.  Sachet,  69  AnuDeo.  610^  and  note  ooUeetiiig  s&d  oUwfying  prior 
inthisaeriM. 


Lang's  Heibs  v.  Wabino. 

[IS  AliABAMA,  038.] 

Dhbxb  DisMiBsxirG  Bill  wituout  Pbbjudicx  is  Kg  Bab  to  AmynoB 
Bill  brought  vpon  the  same  title;  but  it  by  no  maftiis  oompromita  the 
ooort  M  a  judicial  determinatioii  in  favor  of  suoh  title. 

Legal  Titlx  to  Real  Pbopxbtt  Pubghasxd  with  Pabtnibship  Funds, 
fOB  Pabtnxbship  Pubfosbb,  is  LsfT  UxDisnniBXD  by  a  oonrt  of 
equity,  so  far  as  it  may  be  necessary  to  protect  the  eqnitable  rights  of 
the  respective  partners,  although  it  considers  and  treats  snch  property 
as  constitnting  part  of  the  stock  of  the  firm. 

Hbibs  of  Dbcbased  Pabtitzb  Havb  Such  Intxbsst  in  Fibm's  Bbal  Es- 
tate as  to  give  them  the  privilege,  when  sued  for  a  divestitore  of  title 
by  a  derivative  porchaser  from  the  sorviving  partner,  of  showing  that 
the  alleged  equity  is  founded  in  a  wrongful  conrenion  of  the  partnenhip 
effects,  which  a  court  of  equity  would  not  sanction;  and  it  is  no  answer 
to  their  right  to  defend  that  the  firm  is  insolvent,  and  the  whole  of  the 
assets  is  required  to  pay  its  debts. 

HXIBa    07    DSGEABED    PaBTNER    WILL    NOT    BE   COKFELLED    IN   EQUITT   TO 

Convey  Real  Estate  of  Fibh  to  a  purchaser  from  the  surviving  part- 
ner, in  all  cases  of  disposition  by  him,  however  unfair,  inequitable,  or 
unauthorized;  and  if  the  disposition  be  for  a  grossly  inadequate  consid- 
eration, and  made  under  such  circumstances  as  were  well  calculated  to 
cause  it  to  be  sold  for  an  almost  nominal  sum,  the  court  ought  not  to 
lend  its  aid  to  perfect  the  purchase,  especially  when  its  aid  is  invoked 
by  one  whose  conduct  has  contributed,  in  all  probability,  to  bring  about 
the  sacrifice. 
liAZiM,  Caveat  Emftob^  Applies  to  Shebiff's  Sales,  and  applies  as  well 
in  equity  as  at  law. 

Bill  by  Moses  Waring  to  obtain  a  divestitnre  of  the  legal 
title  of  the  heirs  of  Willis  Lang  to  a  certain  house  and  lot,  and 
to  enjoin  their  farther  prosecution  of  an  action  at  law  for  its 
possession.  The  bill  alleged  a  purchase  of  the  property  with 
partnership  funds,  for  partnership  purposes,  by  the  firm  of 
MoBae  &  Lang,  composed  of  McBae  and  Willis  Lang;  that 
Lang  aftewards  died  in  1837,  the  firm  then  being  largely  in* 
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Bolvent;  that  McBae,  as  suryiTing  partner,  settled  up  the  part* 
nership  aflGurs,  and  disposed  of  all  its  assets,  including  the 
property  in  question,  and  also  his  indiTidual  property,  in  pay- 
ment of  the  partnership  debts,  and  died  insolvent  in  1843,  leav- 
ing a  portion  of  the  debts  unsatisfied.  The  bill  then  alleged 
two  titles  to  the  house  and  lot:  1.  That  McRae,  as  surriving 
partner,  in  order  to  meet  certain  liabilities  of  the  firm  on  notes 
to  one  Bates,  had  executed  a  note  to  him,  in  the  firm  name,  and 
a  mortgage  on  the  house  and  lot  to  secure  its  payment;  that  in 
May,  1840,  the  property  was  sold  under  the  mortgage  for  two 
hundred  and  fifty  dollars;  and  that  in  1845  it  was  conveyed  by 
the  purchasers,  Messrs.  Gayle  &  Phillips,  to  the  complainant. 
2.  That  in  1838,  previous  to  the  execution  of  the  mortgage,  the 
complainant,  a  surviving  partner  of  the  firm  of  Waring  & 
Bartlett  recovered  two  judgments,  aggregating  fifteen  thou- 
sand dollars,  against  McBae,  as  surviving  partner  of  the  firm 
of  McBae  &  Lang,  and  executions  were  issued  thereon  and 
levied  on  the  house  and  lot;  that  the  widow  and  administratrix 
of  Lang  filed  a  bill  to  enjoin  the  sale  under  the  executions,  but 
the  bill  was  dismissed  and  the  property  sold  to  the  complain- 
ant for  nine  thousand  eight  hundred  and  sixty  dollars,  in 
March,  1839.  The  answer  alleged  that  the  note  and  mortgage 
were  executed  by  McBae  individually,  after  the  firm  was  dis- 
solved, and  created  no  obligation  against  the  firm;  that  the 
judgments  against  McBae  were  obtained  on  certain  notes  in« 
dorsed  for  accommodation  by  McBae  in  the  name  of  the  firm, 
without  Lang's  knowledge  or  consent;  and  that  the  complain- 
ant, previous  to  the  filing  of  the  present  bill,  filed  a  bill  against 
McBae  and  Lang's  administratrix,  touching  these  same  matters, 
which  bill  was  finally  dismissed  by  the  supreme  court,  but  with- 
out prejudice  to  any  supposed  title  which  the  complainant 
might  have  acquired  under  his  purchase  from  Qsjle  &  Phillips. 
Further  facts  appear  in  the  opinion.  The  bill  was  sustained, 
and  the  relief  granted  as  prayed  for,  and  the  decree  is  assigned 
for  error. 

Hopkina,  Jones  and  Lamax^  and  John  T.  2byfer,  for  the  appel- 
lants. 

Ocorge  N.  Stewart^  contra. 

By  Court,  OmLroN,  0.  J.  A  bill  between  these  same  parties 
was  dismissed  by  this  court  at  a  previous  term,  iMni^z  Heirs 
V.  Waring^  17  Ala.  145,  but  without  prejudice  as  to  any  sap- 
posed  right  which  the  complainant  might  have  acquired  in  vir* 
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tae  of  his  pnrohaBe  from  Messrs.  Gujle  &  Phillips.  The  effect 
of  saoh  reservation  in  the  deoree  of  dismissal  is  to  preyent  such 
decree  from  constituting  a  bar  to  another  bill  brought  upon  the 
same  title;  bnt  it  by  no  means  compromits  the  court  as  a  judi* 
cial  determination  in  favor  of  such  title.  In  so  far  as  the  for- 
mer decision  leaves  the  questions  for  discussion  open,  we  must 
address  ourselves  to  them  as  though  thej  were  for  the  first  time 
before  us. 

After  much  vacillation  by  the  English  courts,  the  doctrine 
may  now  perhaps  be  considered  settled  that,  unless  there  is 
something  in  the  articles  of  copartnership,  or  some  agreement  by 
the  partners  to  the  contrary,  real  estate  purchased  with  partner- 
ship funds,  for  partnership  purposes,  is,  in  a  court  of  equity, 
converted,  and  treated  as  personalty,  and  therefore  goes  to  the 
personal  representatives,  and  not  to  the  heir  of  the  deceased 
partner:  SeeBisset  on  Part.  55, 56;  Collyer  onPart.,  3d  ed.,  141. 

While  the  decisions  of  the  American  courts  generally  concur  in 
affirming  that  such  estate  is  in  equity  chargeable  with  the  debts 
of  the  copartnership,  and  with  any  balance  which  may  be  due 
from  one  copartner  to  another,  there  is  much  conflict  among 
them  as  to  whether  the  surplus,  in  case  of  the  death  of  a  part- 
ner, shall  descend  to  the  heir  as  real  estate,  or  go  to  the  per* 
Bonal  representative  for  distribution. 

Judge  Story,  in  Haxie  v.  Carr,  1  Sumn.  188,  inoUned  to  the 
opinion  that  the  disposition  of  the  surplus  of  such  real  estate 
must  depend  on  the  presumed  intention  of  the  deceased  part- 
ner, as  to  whether  it  should  be  treated  as  realty,  or  impressed 
with  the  artificial  character  of  personalty.  In  his  work  on  part- 
nership, however  (sec.  93),  he  leaves  the  question  unsettled,  and 
says  that,  from  the  diversity  of  judicial  decision,  the  doctrine  is 
open  to  many  distressing  doubts.  In  his  work  on  equity  juris- 
prudence he  sides  with  the  English  doctrine. 

Ohanoellor  Kent  follows  the  English  cases,  and  holds  that 
"  the  property  will  be  entitled  to  be  distributed  as  personal 
estate:"  3  Kent's  Com.,  6th  ed.,  37.  Chancellor  Walworth,  in 
BuOuin  V.  Sumner,  2  Barb.  Ch.  200,  201  [47  Am.  Dec.  305],  held 
and  thought  the  American  cases,  many  of  which  he  cites,  might 
be  considered  as  establishing  that,  as  between  the  personal  rep- 
resentatives and  the  heirs  at  law  of  a  deceased  partner,  his  share 
of  the  surplus  of  the  real  estate  of  the  partnership  which  remains 
after  paying  the  debts  thereof,  and  adjusting  all  the  equitable 
elaims  of  the  different  members  of  the  firm  as  between  them* 
■elves,  is  considered  and  treated  as  real  estate. 
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Without  citing  the  numerous  authorities  upon  this  subject, 
which  may  be  found  coUated  in  those  above  referred  to,  w» 
think  the  true  rule  is,  that,  although  a  court  of  equity  considerB 
and  treats  real  property  purchased  with  the  copartnership  funds, 
and  held  for  the  purposes  of  the  firm,  as  constituting  part  of 
the  stock  of  the  firm,  it  leaves  the  legal  title  undisturbed,  ex* 
oept  so  far  as  it  may  be  necessary  to  protect  the  equitable  righfa 
of  the  respective  partners.  Such  was  the  opinion  of  Chancellor 
Walworth  in  the  case  last  cited:  Btichan  v.  Sumner,  supra. 

We  do  not  well  see  upon  what  principle  the  courts  have 
ever  held  that  the  heirs  of  the  deceased  partner  are  but  naked 
trustees  of  the  legal  title,  without  any  beneficial  interest.  True, 
they  hold  as  trustees  for  the  surviving  partner  for  the  purpose 
of  adjusting  the  debts  and  equities  growing  out  of  the  partner- 
ship relation;  but  they  have  an  ultimate  interest.  The  purposes 
of  the  partnership  accomplished,  and  the  liens  and  equities  ad- 
justed, they  are  the  sole  beneficiaries  of  their  ancestor's  share. 
But  if  we  concede  that  they  can  not  take  the  surplus  directly  as 
heirs,  and  hold  that  it  must  pass  through  the  hands  of  the  de- 
ceased partner's  personal  representative,  even  then  we  are  not 
prepared  to  say  that  they  are  so  wholly  without  any  beneficial 
interest  as  to  deny  them  the  privilege,  when  sued  for  a  divesti- 
ture of  title,  of  showing  that  the  alleged  equity  is  founded  in  a 
wrongful  conversion  of  the  partnership  effects  which  a  court  of 
equity  should  not  sanction. 

The  court,  it  seems  to  us,  will  not  be  astute  in  ferreting  but 
their  interest  as  to  whether  it  is  certain  or  uncertain,  immediate 
or  remote,  in  order  to  shut  the  mouths  of  the  heirs.  They  are 
the  only  parties  sued,  and  the  court  ought  not  to  become  active 
in  divesting  them  of  their  legal  title,  which,  by  operation  of  law, 
may  possibly  become  united  with  a  perfect  equity,  in  favor  of 
any  one  whose  claim  to  relief  can  not  stand  before  tbeir  assault. 

The  former  opinion  in  the  case  between  these  parties,  Lang*s 
Heirs  v.  Waring,  17  Ala.  145-166,  is  conclusive  upon  this  point;  for 
if  the  survivor  has  the  iinqualified  right  to  dispose  of  the  real  estate 
of  the  firm,  and  the  heir  may  not  gainsay  it,  upon  what  principle 
could  the  court  look  into  the  consideration  of  the  mortgage  deed, 
and  question  the  power  of  the  survivorto  execute  notes  in  the  name 
of  the  firm  as  the  evidence  of  the  demands  secured  by  the  mort- 
gage ?  The  complainant  was  a  derivative  purchaser,  exhibiting 
the  mesne  conveyances  from  the  survivor  of  the  entire  land  or 
lot  of  ground.  The  survivor  made  no  complaint;  and  if  he  had 
the  right  to  appoint  the  person  to  take  the  legal  title,  irrespective 
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of  the  nature  and  objects  of  tlie  transfer,  who  shall  interposet 
The  case  just  dted  famishes  the  answer:  the  heirs  did  inter« 
pose,  and  with  snooess. 

It  is  no  answer  to  their  right  to  defend  that  the  firm  is  in* 
solyent,  and  that  the  whole  of  the  assets  of  the  firm  are  required 
to  pay  th(B  debts.  The  surviving  partner  is  not  calling  for  this 
land,  as  assets  of  the  firm,  to  administer  it  for  firm  purposes. 
If  the  disposition  which  he  has  made  of  it  amounts  to  a  proper' 
and  legal  administration  of  it  for  the  objects  of  the  firm,  of 
course  the  court  will  uphold  it;  but  on  the  other  hand,-  if  the 
disposition  is  unlawful,  or  such  as  good  faith  requires  should 
not  have  been  made,  the  court  will  find  in  the  insolvency  of  the 
firm,  which  may  have  been  superinduced  by  such  maladminis- 
tration, an  additional  reason  for  withholding  its  aid.  If  this 
estate  has  never  been  properly  disposed  of,  and  yet  remains  as 
assets  of  the  firm,  we  can  not  undertake  to  say  that  the  firm 
will  be  finally  insolvent.  It  is  an  event  dependent,  it  may  be, 
upon  the  amount  which  this  property  may  bring,  and  which  the 
future  alone  can  develop.  Upon  the  whole,  we  think  the  heirs 
should  be  allowed  to  discuss  the  plaintiff's  right. 

In  Andrews'  Heirs  v.  Brawn,  21  Ala.  437  [56  Am.  Dec.  252], 
it  was  held  that  as  the  surviving  partner  is  charged  with  the  pay* 
ment  of  the  debts  of  the  firm,  he  has  the  right  in  equity  to  dis« 
pose  of  the  real  estate  owned  by  it  for  that  purpose;  and  that, 
although  his  deed  will  not  convey  the  legal  title  to  the  pur- 
chaser, yet  it  will  convey  this  equity  to  him,  and  through  it  he 
may  compel  the  heir  to  convey  the  legal  title.  Whether  this 
proposition,  thus  broadly  asserted,  as  respects  the  right  of  a 
surviving  partner  to  execute  a  mortgage  upon  the  real  estate  of 
the  firm  can  be  supported  as  correct  law,  we  will  not  now  inquire. 
It  was  certainly  not  intended  to  establish  the  doctrine  that  a 
court  of  equity,  in  all  cases  of  disposition  by  a  surviving  part- 
ner of  the  real  estate  of  the  firm,  however  unfair,  inequitable, 
or  unauthorized  such  disposition  might  be,  would  compel  the 
heirs  to  convey,  and  thus  become  the  minister  of  injustice. 
Such  a  doctrine  would  be  monstrous,  and  could  never  obtain  in 
a  court  which  administers  justice  upon  the  broad  principles  of 
equity  and  good  conscience. 

Without  intending  to  aflkm  the  correctness  of  Andrews'  Heirs 
V.  Brown,  supra,  but  conceding  (or  the  purposes  of  this  argument 
that  the  surviving  partner  has  the  power  to  make  a  mortgage, 
subject  to  the  confirmation  of  the  court  of  equity,  and  that  if 
the  sale  be  fair  and  bona  fide,  such  as  the  court  would   have 
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sanctioned  and  sostained  if  it  had  been  made  under  its  own 
direotion,  the  same  would  be  upheld,  and  the  legal  title  deereed 
to  the  puxohaser;  yet  if  it  be  for  a  grossly  inadequate  consider- 
ation,  and  made  under  such  circumstances  as  were  well  calcu- 
lated to  cause  it  to  be  sold  for  an  almost  nominal  sum,  the  court 
ought  not  to  lend  its  aid  to  perfect  such  a  purchase.  Especially 
should  it  withhold  its  action  when  invoked  by  one  whose  con- 
duct has  contributed,  in  all  probability,  to  bring  about  the  sac- 
rifice. 

There  are  several  circumstances  connected  with  this  transac- 
tion which  account  for  the  sacrifice,  as  they  were  well  calculated 
to  cast  a  cloud  over  the  title,  if  not  to  deter  all  persons  from 
bidding  for  the  property  when  it  was  sold  under  the  mortgage. 
In  the  first  place,  the  mortgage  was  made  by  McBae  alone, 
and  it  does  not  purport  to  convey  in  terms  the  interest  of  the 
deceased  partner.  It  was  made  while  Bartlett  &  Waring  bad 
judgments  against  McBae,  as  survivor  of  the  late  firm,  for  a  large 
amount.  Then  it  was  made  to  secure  the  payment  of  notes  exe- 
cuted by  the  surviving  partner  in  the  name  of  the  late  firm,  which, 
as  previously  decided:  Lang's  Heirs  v.  Waring,  17  Ala.  146,  cre- 
ated no  obligation  as  against  the  firm.  Add  to  this,  that  before 
the  sale  under  the  mortgage,  which  took  place  the  fourth  of 
May,  1810,  the  lot  had  been  sold  under  the  judgments  of 
Bartlett  &  Waring,  whose  judgments  were  older  than  the  mort- 
gage, and  purchased  by  Waring  on  the  fourth  of  March,  1839, 
who  took  and  held  possession  when  the  sale  under  the  mortgage 
was  made,  and  it  is  by  no  means  surprising  that  the  lot,  proved 
to  have  been  worth  some  eight  thousand  dollars,  should  have 
been  sold  for  two  hundred  and  fifty  dollars. 

It  occurs  to  us  that  if  there  ever  was  a  case  where  good  faith 
required  the  surviving  partner  to  resort  to  equity  to  have  the 
estate  disincumbered  so  that  the  purchaser  might  know  what 
interest  he  was  buying,  and  that  the  property  might  not  be  sao- 
rificed,  this  was  one  of  that  character. 

This  is  not  an  application  to  chancery  to  set  aside  an  executed 
contract  for  inadequacy  of  price — ^in  which  case,  it  is  conceded, 
the  inadequacy  must  be  so  gross  as  '*  to  shock  the  conscience  of 
the  chancellor,  and  be  evidence  of  fraud  " — ^but  it  is  an  appeal  to 
the  equity  of  the  court  to  sanction  an  act  done  by  another, 
which  is  of  no  validity  without  such  sanction.  It  is  in  effect 
the  adoption  as  its  own  of  the  act  of  the  surviving  partner,  who, 
without  its  aid,  can  not  make  a  valid  disposition  of  this  prop- 
erty; and  as  it  is  too  clear  to  admit  of  any  doubt  that  injustice 
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has  been  done,  by  the  sacrifice  of  the  property  for  an  almost 
nominal  sum  compared  with  its  tnie  value,  we  are  dearly  of 
opinion  the  ooort  shoold  not  sanction  it,  nor  dbtorb  the  legal 
title  by  reason  of  it. 

Other  considerations  are  relied  upon  by  the  complainant  to 
strengthen  the  moral  justness  of  its  claim;  but  we  know  of  no 
rule  of  law  or  equity  wUch  will  enable  us,  as  chancellors,  to  make 
the  complainant's  previous  improvident  purchase,  or  his  liberal 
compromise  with  the  widow  and  representative  of  the  deceased 
partner,  any  ground  for  a  decree  on  this  title. 

As  to  the  purchase  made  by  the  appellee  at  sheriffs  sale,  it 
is  Qnly  necessary  to  say  the  maxim  is  caveai  emptor^  and  that  in 
such  cases  this  maxim  applies  as  well  in  equity  as  at  law.  He 
then  took  by  that  purchase  only  the  share  of  the  surviving  part- 
ner, and  the  amount  bid  must  be  regarded  as  the  price  of  that 
share. 

Upon  the  whole,  our  conclusion  is  that  the  complainant  showa 
by  the  record  no  case  for  the  relief  he  seeks,  and  that  the  decree 
of  the  chancellor  is  erroneous. 

Let  the  decree  be  reversed,  and  the  bill  be  here  dismissed. 


Dioaxi  DismsaDro  Bill  whxn  Bab  to  Ajtoihib  Sxnt:  Sea  Nec^  v. 
Ne({/le,  11  Am.  Deo.  88us  Chtu^a  0am,  17  Id.  877. 

Lboal  TrTLB  TO  Pabxbtxbsbip  Bxaltt  X8  Ldt  Uvdotubbid  by  ooarti 
of  equity,  except  lo  f ar  ae  neoeeatfy  to  protaot  the  eqaitaUe  righte  of  tho 
putnen:  Bmchan  v.  Swnmer,  47  Am.  Deo.  306. 

BxaLTT    PuBOHASBD  WTTH    PABTNXaSHIF    FUVDA  IB  BXOABDXD  A8  PABT- 

mmsHiP  Pbopbbtt:  Note  to  Oreene  ▼.  Oreenet  13  Am.  Deo.  646;  DonaUUon 
▼.  Bank  qfCape  Fear.  16  Id.  677;  Dyer  r.  Olarh,  39  Id.  697|  Divine  t.  MUchum, 
41  Id.  241;  jffHcAcm  v.  Swniner,  47  Id.  305,  and  note;  Andrew/^  ffdn  ▼.  Brown^ 
66  Id.  252;  JanU  v.  BroolcB,  69  Id.  359;  bat  aee  Colm  v.  Coles,  8  Id.  231; 
Baker  v.  Wheekr,  24  Id.  66;  Ba/ea  v.  Ramoe,  29  Id.  463;  WheaOeifB  Heirs  t. 
OaXhonmt  37  Id.  654;  and  the  title  acquired  by  a  porchaser  of  an  interest  in 
anch  property  is  chargeable  in  eqnity  with  alien  in  favor  of  the  other  parties: 
MeCauky  v.  FuUon,  44  CaL  362;  dting  the  principal  case. 

iHTKBMr  or  HiuBS  or  Dsosasbd  Pabtnbb  ik  Rbal  Bstatb  of  Fibm:  See 
Yeatmim  v.  Waode,  27  Am.  Deo.  452;  and  note;  Andrewtf  Heirs  ▼.  Brawny  56 
Id.  262. 

Maxim,  Cavbat  Ekptob,  Applixs  to  SHBBivf's  Salu:  Dakky  ▼.  Recior, 
SO  Am.  Deo.  242;  and  prior  oases  in  note;  see  also  Dem  v.  Wheeler,  63  Id.  414; 
SpMlerr.  AtUnson,  66  Id.  766,  and  note;  Omffrkkr.  Mit,  67  U.  631,  on  thi 
tHls^  ia  gODiral,  aoqairod  at  exeontion  sales. 
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Bill  v.  Shahan. 

IffDTAxs  OF  Law,  to  bi  Rblxbyid  AOAZNarr  nr  Eguxnr,  miut  be  gros  aad 
palpable,  and  laoh  m  woold  warrant  the  belie!  that  undue  advantage 
was  taken  of  the  party,  owing  either  to  hii  imbeoility  of  mind  or  the  ez- 
eroise  of  some  improper  influence  over  him  by  the  one  with  whom  he 
deala,  or  with  aome  other  person  with  his  knowledge,  consent^  or  procure- 
ment* 

BzBOCTOK  WILL  Kov  BI  Reuxyzd  xn  Equitt  fbox  Pubohau  JAjlve  bt 
Him  at  a  sale  of  lands  of  the  estate  by  himself  and  co-executors,  under  a 
mistake  of  law  as  to  the  power  of  sale  conferred  upon  them  by  the  will. 

CBOflS-BILL  WILL  BB  DlSanBSlD  WKXRB  ObIOIXAL  BiLL  IS  WTTHOITT  EqIHTT, 

or  where  the  cross-bill  contains  matter  wholly  repugnant  to  the  answer 
of  the  defendant  who  files  it. 

Bill  filed  by  Joel  Ohandler  to  obtain  the  reaoisaion  of  a  con* 
tract  for  the  purchase  of  a  tract  of  land  belonging  to  his  father's 
estate,  and  for  the  cancellation  of  certain  notes  and  a  deed  of 
trust  to  secure  their  payment.  The  bill  alleged  that  the  land 
was  purchased  bj  the  complainant  at  a  public  sale  made  by  him* 
self  and  his  co-executors,  Sarah  Chandler  and  James  Hampton, 
under  a  belief  that  the  will  gave  authority  to  make  the  sale;  that 
the  complainant  received  a  deed  of  the  land  from  Ebunpton,  and 
gave  three  promissory  notes  for  the  purchase  money,  with  the 
defendant  John  Shahan  as  surety,  and  also  executed  a  deed  of 
trust  on  the  land  to  secure  their  payment;  that  judgment  was 
obtained  against  Shahan  on  one  of  the  notes,  which  Shahan  was 
compelled  to  pay;  that  the  executors  have  been  removed,  and 
the  sheriff  appointed  administrator  de  borM  non  of  the  estate; 
that  a  decree  had  been  rendered  against  the  executors  for  the 
amount  of  the  notes;  and  that  the  complainant,  on  discovering 
that  the  executors  had  no  power  to  make  the  sale,  offered  to  re- 
scind the  contract,  deliver  up  and  cancel  his  deed,  and  reeon- 
vey  whatever  interest  he  might  have  acquired  under  the  sale, 
but  that  these  propositions  were  refused.  The  complainant 
afterwards  asked  leave  to  dismiss  his  bill,  but  it  appearing  that 
the  bill  was  filed  for  Shahan's  benefit,  and  that  the  application 
was  made  in  fraud  of  his  rights,  leave  was  refused.  Shahan 
subsequently  filed  his  answer  and  cross-bill,  admitting  by  the 
former  all  the  allegations  of  the  original  bill,  and  averring 
their  truth,  and  alleging  in  the  latter  that  since  the  original  bill 
had  been  filed  the  land  was  sold  by  the  sheriff  as  the  property 
of  the  original  complainant,  and  purchased  by  one  Dill,  and 
that  the  latter  persons  were  colluding  to  defraud  Shahan  by  dia> 
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missing  ttie  bill,  eto.  The  oross-bill  prayedy  among  other  things, 
that  the  trust  deed  foreclosed  to  the  extent  of  reimbursing 
the  complainant  therein  for  the  money  paid  by  him  as  surety; 
and  to  protect  him  against  the  other  notes.  The  chancellor 
held  that  the  complainant  in  the  original  bill  was  not  entitled 
to  any  relief;  but  he  retained  the  cross-bill,  and  ordered  the 
land  to  be  sold  to  pay  the  second  and  third  notes,  and  any  bal- 
ance to  be  paid  to  Shahan  on  account  of  the  first  note  paid  bj 
him.    This  decree  was  assigned  for  error. 

8.  F.  Eice,  for  the  appellants. 

John  T.  Morgan,  conira. 

By  Court,  Lioov,  J.  The  original  bill  of  Joel  Chandler,  set 
out  in  this  record,  is  without  equity.  It  seeks  a  rescission  of  his 
contract  for  the  purchase  of  a  tract  of  land  belonging  to  the 
estate  of  his  father,  of  which  Sarah  Chandler,  James  Hampton, 
and  the  complaint  were  the  executors,  so  that  the  complain- 
ant was  both  vendor  and  vendee.  It  is  not  pretended  that  the 
complainant  was  ignorant  of  any  fact  connected  with  the  title 
to  the  premises,  or  connected  with  the  power  and  authority  of 
the  vendors  to  sell  and  convey  them:  he  relies  solely  upon  his 
ignorance  of  the  law  arising  upon  the  facts  (which  were  well 
known  to  him  at  the  time  he  made  the  purchase)  for  relief 
against  his  purchase. 

It  is  true  that  courts  of  equity  can  relieve  against  mistakes  of 
law  in  certain  cases;  but  we  apprehend  that  the  mistake  of  law 
against  which  such  relief  will  be  granted  must  be  gross  and 
palpable,  and  such  as  would  warrant  the  belief  that  undue 
advantage  was  taken  of  the  party,  owing  either  to  his  imbecility 
of  mind  or  the  exercise  of  some  improper  influence  exerted  over 
him  by  the  parly  with  whom  he  deals,  or  some  other  person, 
with  his  knowledge,  consent,  or  procurement:  when  the  evi- 
dence establishes  this,  and  the  bill  sufficiently  charges  it,  a 
court  of  equity  will  interfere  for  his  protection :  1  Stoiy 's  Eq.  Jur. , 
sees.  138, 140;  Bingham  v.  Bingham,  1  Yes.  sen.  126;  Lamdown 
V.  Lantdown,  Ifos.  364;  Saunders  v.  Lard  Annesley,  2  Sch. 
&  Lef.  101;  Leonard  v.  Leonard,  2  Ball  &B.  171;  Hdden  v.  Ware, 
15  Ala.  149. 

*  But  this  case  is  not  one  of  that  class.  The  parties  here  must 
have  known  all  the  facts  in  respect  to  the  title;  and  as  the  com- 
plainant was  both  vendor  and  vendee,  he  can  not  be  aUowed  to 
stultify  himself,  or  to  say  that  he  perpetrated  a  fraud  on  himself 
from  which  a  court  of  equiiy  should  relieve  him.    In  fact,  ha 
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does  not  pretend  that  any  undue  influence  was  exerted  oyer  him, 
or  any  fraud  practiced  upon  him  in  the  transaction.  He  seema 
to  have  acted  on  his  own  unbiased  judgment,  and  to  have  made 
a  bad  bargain.  This  is  his  misfortune,  but  does  not  entitle  him 
to  relief  in  equity.  He  is,  under  his  purchase,  at  least  entitled 
to  the  interest  of  Sarah  Chandler  and  James  Hampton  in  the 
lands,  and  perhaps  may  be  entitled  to  that  of  the  other  heirs  who 
were  of  full  age  at  the  time  of  the  sale,  and  were  present  at  it  and 
assented  to  what  was  done.  It  is  certain  that  Sarah  Chandler 
and  James  Hampton  can  assert  no  claim  to  the  premises  incon- 
sistent with  their  deed  to  the  complainant,  for  they  are  estopped 
by  that  instrument.  We  are  clearly  of  opinion  that  there  is  no 
equity  in  the  original  bill,  and  that  it  should  have  been  dis- 
missed. 

As  the  original  bill  is  without  equity,  there  seems  to  be  noth- 
ing on  which  to  found  a  cross-bill.  These  latter  bills  are  never 
allowed  until  an  answer  is  filed  to  the  original  bill,  and  then  it 
is  required  by  the  rules  which  allow  them  that  the  matters  set 
up  in  them  should  be  germane  to  the  matter  of  the  original  bill, 
and  consistent  with  the  answer  of  the  defendant  who  files  it:  3 
Daniell's  Ch.  Pr.  1743,  1746;  Hudson  v.  Hudsm,  3  Band.  117. 
It  would  seem  to  be  a  solecism  in  terms  to  speak  of  a  cross-bill 
when  there  is  no  original  bill;  and  a  paper  in  the  form  of  a  bill 
in  chancery  which  contains  no  matter  which  would  give  that 
court  jurisdiction  is  not  to  be  regarded  as  an  original  bill  for 
any  purpose,  but  in  legal  contemplation  is  a  nullity;  and  any 
action  taken  upon  it  in  the  court  in  which  it  i6  exhibited,  except 
to  dismiss  it,  would  be  without  authority  and  void. 

Again:  the  paper  treated  as  a  cross-bill  in  this  case  contains 
matter  wholly  repugnant  to  the  answer  of  the  defendant  who 
files  it.  In  his  answer  to  the  original  bill,  Shahan,  the  com- 
plainant in  the  cross-bill,  admits  all  the  allegations,  and  con- 
cludes his  answer,  **  that  the  charges,  statements,  and  allegations 
therein  contained  are  true,  and  this  defendant  avers  his  readi- 
ness to  contribute  to  the  expense  of  said  suit.* '  It  will  be  borne 
in  mind  that  the  original  bill  seeks  a  rescission  of  a  contract  for 
the  sale  of  land,  and  the  cancellation  of  certain  notes  made  by 
Joel  Chandler  and  Shahan  for  the  purchase  money,  as  well  as  a 
deed  of  trust  made  by  the  former  to  secure  the  payment  thereof; 
and  all  this  Shahan,  in  his  answer,  admits  should  be  done.  In 
his  cross-bill  he  sets  up  the  same  trust  deed  as  a  valid  security, 
and  having  paid  a  part  of  the  purchase  money  as  surety  for 
the  complainant  in  the  original  bill,  asks  that  the  mortgage 


Jnne,  1854.]  Dill  v.  Shahan.  649 

Beourity  be  foreclosed  for  his  benefit  to  the  extent  of  the  money 
so  paid  by  him.  Here  is  a  palpable  inoonsistenoj  which  is  whollj 
disallowed  bj  the  roles  governing  cross-bills.  In  Hudson  y. 
Budgon,  9upra,  the  reason  for  this  rule  is  thos  sucoinotl j  stated  bj 
Carr,  J. :  '*  Now,  it  is  settled  law,  laid  down  by  Lord  Hardwioke, 
and  never,  I  believe,  stirred  since,  that  a  parly  shall  not  ques- 
tion in  his  cross-bill  what  he  has  admitted  in  his  answer;  and 
upon  the  strongest  reason,  for  the  answer  being  npon  oath,  it 
could  never  be  endured  that  in  the  same  court,  in  the  same  pro- 
ceeding, the  same  party  should  set  up  a  claim  in  direct  conflict 
with  that  oath." 

This  view  of  the  case  relieves  us  from  passing  upon  many 
points  raised  in  the  argument,  and  elaborately  and  ably  dis- 
cussed by  the  solicitors  of  the  parties.  Our  opinion  is,  that  the 
decree  of  the  chancellor  must  be  reversed,  and  a  decree  here  ren- 
dered dismissing  both  the  original  and  the  cross  bill,  at  the  cost 
of  the  appellee,  John  Shahan. 

M18TAKS  or  Law  whsrrb  will  bb  Bmumted  aoaiicst  nr  Equitti 
Bee  LeaviU  v.  Paimert  51  Am.  Deo.  S33;  Hari  v.  Soper,  Id.  425;  Stone  v. 
Hak^  52  Id.  185;  LedeMthr/er  r.  Ddphy,  55  Id.  137;  8taU  v.  Paup,  56  Id. 
803;  and  prior  otaes  in  notee  to  these  deoiiioiia.  In  HemphiU  t.  Moody,  64 
Ala.  473,  the  prinoipal  OMe  is  dted  to  the  point  that  oonrts  will  not  refom 
«  vsdress  those  aols  «f  psrtieo  whioh  are  the  rsaolt  of  pure  mistake  of  law. 
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Grangibt  will  Entobcb  Claim  fok  Breach  ov  Warbautt,  where  there 
has  been  only  a  partial  eviction,  and  threatened  one  as  to  the  remainder 
under  title  paramount,  oat  of  other  lands  fraudulently  eonveyed  hy 
grantor  to  his  heirs  at  law,  he  having  meanwhile  died  insolvent  and  in- 
testate, and  there  being  no  administration  upon  his  estate. 

Appeal  from  Phillips  oirouit  ooort  in  chanoexy.    The  opinion 

states  the  facts. 

Palmer,  for  the  appellant. 

F.  W,  and  P.  TrapnaU,  for  the  appellees. 

By  Court,  Wateinb,  0.  J.  This  is  a  bill  brought  by  Higgins 
against  Henry  Johnson,  Bobert  A.  Johnson,  Margaret  Erwin, 
widow,  John  C.  Erwin,  and  others,  heirs  at  law  of  James 
Erwin,  deceased.  On  general  demurrer,  the  bill  was  adjudged 
insufficient  for  want  of  equity.  Without  going  into  the  details 
of  the  bill  with  its  Toluminous  exhibits,  the  substantial  allega- 
tions made  by  the  complainant  are  as  follows: 

That  in  1838  he  purchased  of  James  Erwin  a  certain  tract  of 
land  in  Fayette  county,  Kentucky,  for  which  he  paid  Erwin 
twelve  thousand  dollars;  that  Erwin  executed  his  deed  in  fee, 
with  covenants  of  seisin  and  general  warranty  for  the  same,  to 
the  complainant,  who  entered  into  possession,  made  improve- 
ments, and  continued  in  possession  until  1852,  when  he  was 
evicted  of  one  half  of  it  by  paramount  title,  and  until  about  that 
time  he  never  suspected  any  defect  in  Erwin's  title,  who,  when 
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he  Bold  to  the  complaiiiant,  was  reputed  to  be  wealthy.  That  in 
truth  the  land  belonged  to  the  first  wife  of  James  Erwin,  Anne 
B.,  to  whom  it  had  been  conveyed  by  her  father,  so  that  James 
Erwin  had  only  a  life  estate,  as  tenant  by  the  curtesy.  That 
Anne  B.  died,  leaving  four  heirs,  Henry  0.,  Lucretia,  Eugene, 
and  Edwin,  who  are  living,  and  are  made  defendants  to  the  bill; 
that  the  second  wife  of  James  Erwin  is  Margaret,  daughter  of 
Heniy  and  siBter  of  Boberfc  A.  Johnson,  also  defendants.  That 
in  1817,  James  Erwin  was  the  owner  of  a  large  quantity  of  lands 
situate  in  Phillips  and  other  counties  in  Arkansas,  and,  being 
then  hopelessly  insolvent,  for  the  purpose  of  covering  up  these 
lands  from  the  claims  of  his  creditors  and  securing  the  benefit 
of  them  to  himself  and  family,  he  conveyed  them  to  Henry 
Johnson,  who  soon  afterwards  conveyed  them  to  Henry  0. 
Erwin  who  executed  a  general  power  of  attorney  to  James 
Erwin,  under  which  the  latter,  during  his  life-time,  continued 
to  control  and  dispose  of  them  as  if  they  were  his  own.  That 
all  these  successive  conveyances  were  fraudulent  and  colorable, 
made  without  any  consideration  paid  or  expected  to  be  paid, 
with  intent  to  hinder  and  defeat  the  claims  of  the  creditors  of 
James  Erwin,  and  upon  the  secret  trust  that  they  should  be 
held  for  the  benefit  of  his  family,  and  that  Henry  0,  Erwin  is 
now  liable  to  be  charged  in  equity,  as  trustee  of  the  legal  title 
to  the  lands  for  the  benefit  of  the  creditors  of  James  Erwin. 
That  in  1851  James  Erwin,  then  reputed  to  be  without  prop- 
erty of  any  description,  died  wholly  insolvent  and  intestate,  and 
no  administration  has  been  had  of  his  estate.  That  he  left 
several  minor  children  of  his  second  marriage,  also  made  de- 
fendants, and  that  none  of  the  children  and  heirs  at  law  of 
James  Erwin  have  succeeded  to  any  property  or  estate  by  in- 
heritance from  their  father.  That  in  1852,  after  the  death  of 
James  Erwin,  Henry  0.  and  Lucretia,  two  of  his  children  by 
his  first  marriage,  relying  on  the  title  derived  from  their  mother, 
instituted  suit  in  the  Fayette  circuit  court  against  the  complain- 
ant, and  obtained  judgment  with  an  order  for  a  writ  of  posses- 
sion against  him  for  an  undivided  two  fourths  of  the  tract  of 
land  in  question,  originally  conveyed  to  him,  with  warranty  by 
James  Erwin;  that  the  supposed  title,  so  pretended  to  be  con- 
veyed, has  failed,  and  the  complainant  is  in  daily  expectation  of 
being  evicted  by  Eugene  and  Edwin,  the  two  remaining  heirs  of 
Anne  B.  Erwin. 

The  bill  prays  for  discovery,  and  that  the  alleged  fraudulent 
conveyances  horn  James  Erwin  to  Henxy,  and  from  Heniy  to 
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Bobert  A«  Johnson,  and  from  him  to  Henry  0.  Erwin,  may  be 
Bet  aside  and  canceled,  and  the  lands  embraced  in  them  sub- 
jected to  and  sold  for  the  payment  of  the  debts  of  James  Erwin, 
particularly  that  of  the  complainant,  for  the  amount  of  which, 
with  interest,  a  decree  is  prayed  against  the  defendants,  to  be 
discharged  out  of  the  proceeds  of  the  lands  referred  to,  and  for 
general  relief. 

Upon  the  case  made  by  the  bill,  the  grounds  of  equitable 
jurisdiction  are,  that  for  the  want  of  any  administration  upon 
the  estate  of  James  Erwin,  there  is  no  legal  representatiye  against 
whom  the  complainant's  right  to  compensation  in  damages  for 
the  breach  of  warranty  could  be  established  by  an  action  at  law; 
and  even  if  there  was  such  representative,  the  remedy  would  not 
be  complete  or  adequate;  because,  admitting  the  title  of  the 
heirs  of  Anne  B.  Erwin  to  be  superior  to  that  conveyed  by 
James  Erwin,  so  that  the  complainant  might  have  been  entitled 
in  equity,  before  the  final  payment  or  consummation  of  the 
purchase,  to  a  rescission  and  return  of  the  money,  yet  it  is  ques- 
tionable whether,  haying  been  only  partially  ericted,  his  remedy 
at  law  would  not  be  confined  to  that  portion  only.  The  effect 
of  the  covenant  of  warranty,  as  now  understood  in  this  countiy, 
is,  that  for  the  breach  of  it  the  grantee  iis  entitled  to  be  com- 
pensated in  damages  equivalent  to  a  return  of  the  purchase 
money,  with  interest,  out  of  the  general  estate  of  the  grantor, 
made  subject  by  law  for  the  payment  of  his  debts;  and  in  the 
event  of  his  death,  to  be  established  like  other  claims  against 
his  estate  in  charge  of  his  administrator,  and  no  part  of  which 
can  regularly  go  to  the  heir  until  after  all  the  debts  of  the 
ancestor  have  been  paid.  And  though  the  weight  of  authoriiy 
is,  that  while  a  judgment  of  recovery  under  a  better  title  is 
equivalent  to  an  eviction,  without  the  issuance  of  execution  or 
an  actual  turning  out  of  possession,  the  grantor  could  not  main- 
tain an  action  for  a  breach  of  the  warranty,  upon  the  bare  fear 
or  possibility  of  being  sued  or  evicted  by  a  superior  title,  so 
that,  being  evicted  of  part,  he  occupies  the  position  of  a  pur- 
chaser who  has  only  gotten  a  part  of  the  land  he  bargained  for, 
and  so  would  be  entitled  to  go  into  equity  for  a  rescission;  and 
he  may  well  unite  in  that  suit  his  claim  to  compensation  in 
damages  for  the  part  of  which  he  has  been  evicted.  Besides, 
on  the  supposition  that  the  property  of  James  Erwin  has  im- 
properly gone  into  the  hands  of  his  heirs,  without  being  first 
subjected  to  a  due  course  of  administration  for  the  payment 
of  his  debts — and  such  is  the  attitude  in  which  Henry  C.  Erwin, 
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the  principal  defendant,  stands  on  this  record  in  the  suit  in 
equity  to  establish  the  claim  and  subject  to  its  payment  the 
property  in  the  hands  of  the  heir — ^he  can  not  be  regarded  as  a 
stranger,  though  professing  to  hold  by  purchase,  and  not  by 
descent;  because  in  such  case  the  heir  is  only  liable  to  be  sued, 
because  he  has  the  assets,  which,  for  any  cause,  can  not  be 
reached  by  a  suit  against  the  administrator,  and  it  may  be  safely 
said  that,  as  a  general  rule,  in  view  of  our  system  of  administra- 
tion, where  the  creditor  is  compelled  to  resort  to  the  heir  for 
payment  of  the  debt  of  the  ancestor,  his  remedy  is  in  chancery 
rather  than  at  biw. 

It  will  not  be  questioned  that  where  chancery  once  obtains 
jurisdiction  for  some  substantial  purpose  (apart  from  any  doubt 
as  to  mere  discoTezy),  it  will  retain  it  for  all  purposes,  so  as  to 
do  complete  justice  between  all  the  parties;  and  certainly  it 
would  be  difficult  to  suppose  a  case  where  the  exercise  of  such 
a  jurisdiction  would  be  more  beneficial  than  the  class  of  cases 
like  the  present. 

There  is  nothing  in  Meux  t.  Anthony^  11  Ark.  411  [52  Am.  Dec. 
274],  that  ought  to  conllict  with  the  opinion  here.  In  that  case, 
the  facts  were  that  Boyster  had  mortgaged  certain  personal  prop- 
erty to  Anthony  and  Perciful,  to  secure  debts  he  owed  them,  and 
pending  suits  brought  by  them  to  foreclose,  and  while  the  property 
was  out  of  Boyster's  possession,  it  having  been  placed  by  the  or- 
der of  the  court  in  the  custody  of  a  receiver  to  prevent  its  being 
wasted  or  removed  by  him  pending  the  suits,  and  while  Boyster 
himself  was  in  prison  under  a  writ  of  ne  exeaiy  issued  in  one  of 
those  suits,  he  executed  a  bill  of  sale  of  the  property  in  contro- 
versy to  Meux,  expressed  to  be  in  payment  of  a  debt  due  to  him 
by  Boyster,  and  Meux  thereupon  filed  bis  bill  to  arrest  the  fore* 
closure  suits  of  Anthony,  on  the  ground  that  Boyster  never  was 
indebted  to  bim,  and  that  the  mortgage  was  executed  without 
consideration  and  with  intent  to  defraud  Boyster's  creditors. 
The  court  there  do  not  seem  to  have  •  considered  the  alleged 
purchase  by  Meux  as  either  fair  or  valid;  because,  as  the  law^ 
ful  purchaser,  no  good  reason  is  perceived  why  he  might  not 
have  gone  into  equity  to  impeach  and  set  aside  any  prior  fraud- 
ulent sale  or  contract  respecting  the  same  property,  which  was 
a  cloud  upon  his  title  to  it;  but  the  opinion  of  the  court  on  the 
question  here  involved  is  predicated  upon  the  idea  that  Meux 
was  a  creditor  of  Boyster,  having  a  claim  against  him  of  a 
purely  legal  character,  which  he  was  seeking  to  enforce,  and 
obtain  satisfaction  of  it  out  of  the  property  in  dispute.    Wher* 
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eyer  the  remedy  is  purely  legal  and  adequate  in  a  court  of  law, 
the  rule  is  believed  to  be,  without  exception,  Brinkerhof  t. 
Broton,  4  Johns.  Oh.  671,  that  the  creditor  must  not  only  estab> 
lish  his  claim  by  obtaining  judgment  at  law,  but  he  must  pur- 
sue it  to  execution,  and  perhaps  to  a  return  of  nulla  bona^ 
before  he  can  invoke  the  aid  of  a  court  of  equity  to  assail  any 
prior  conveyance  to  a  stranger  on  the  ground  of  fraud,  or  en- 
able him  to  reach  any  equitable  estate  or  credits  of  the  debtor 
intangible  at  law.  The  cumulative  remedy  by  statute  regulating 
creditor's  bills  is  to  the  same  effect.  In  the  subsequent  case  of 
Williama  v.  Biudl,  11  Ark.  716,  where  this  principle  was  ap- 
plied, the  complainant  Williams,  instead  of  exhausting  his 
remedy  at  law,  failed  to  show  that  he  was  even  a  creditor  by 
having  paid  the  debts  for  which  he  was  only  liable  as  security. 

Another  cause  of  complaint  stated  in  the  bill  remains  to  be 
noticed.  The  complainant  alleges  that  in  April,  1851,  he  pur- 
chased of  James  Erwin  two  tracts  of  land  in  Phillips  county,  of 
which  he  supposed  Erwin  to  be  the  owner;  but  when  he  de- 
manded a  deed,  to  his  surprise,  it  was  made  to  him  by  Heniy 
C.  Erwin;  that  he  had  paid  his  acceptance  in  favor  of  Heniy 
0.  Erwin  for  the  purchase  money,  the  draft  having  come  to  the 
hands  of  the  defendant  Margaret,  who  presented  it  for  payment; 
that  those  two  tracts  were  parcel  of  the  lands  included  in  the 
fraudulent  conveyances  alleged  to  have  been  made  by  James 
Erwin,  through  Heniy  and  Bobert  A.  Johnson,  to  Henry  0. 
Erwin.  Both  causes  of  complaint  are  covered  by  the  same 
prayer  for  relief. 

The  fact  of  this  money  having  come  to  the  hands  of  Margaret 
Erwin  might  be  a  circumstance  in  evidence  tending  to  show 
the  real  nature  of  the  transactions  alleged  to  be  fraudulent;  but 
if  the  complainant  purchased  these  two  tracts  in  good  faith,  for 
aught  that  appears  on  this  bill,  he  acquired  a  good  title,  which 
is  not  in  danger  of  failing.  As  to  this  part  of  the  bill,  the  de- 
cision of  the  chancellor  was  right;  but  for  the  error  in  deciding 
that  there  is  no  equity  in  the  bill,  the  decree  must,  for  the  rea- 
sons before  stated,  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Aa  TO  BiMKDT  or  Pubcbaseb  aitsb  CoNVKTANOi^  Vbitdob's  Inkhi* 
VKiror,  ANB  DxvBor  ur  Xctls  to  Lanb,  see  Wbodt^fy,  Bwnee^  38  Am.  Deo. 
659,  and  note. 

Ck>viVAST  or  Wabbantt  is  Now  Rboabdbd  aa  Pbbsonal,  in  that  tiit 
ooveaAntee  Ui  not  confined  to  the  lands  of  the  oovenaator  for  oompensation  in 
oaae  of  a  breach:  TM^  AdnCr  v.  Bv^ord,  26  Am.  Deo.  317,  and  note 
taining  ooUeoted  oaaea. 
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Gentbt  v.  Owen. 

Non  Patabli  io  On^RDiAir  ob  Mutob  Viara  Lioai.  Ttom  vk  Waaaam^ 

who  may  by  aasignment  vest  right  of  action  in  his  aasignae. 
Removal  or  Ouakdiait,  and  AppourncKyT  or  Anothkb,  buosb  Awiof* 

MINT  or  Nor  bt  Fobmxb,  is  &o  bar  to  assignee's  action  on  same. 
OuABDiAN  Nkvxb  Suoobbds  TO  Lboal  Riohts  or  HI3  Wabd;  and  a  change 

of  gnardians  leaves  ward's  legal  title  nndistorbed. 
Lbgal  Titls  to  UNADMnasTXBKD  Assets  Vests,  on  ADMnmrBATOE's  B^ 

MOYAi^  in  the  administrator  de  boom  aoa. 


Appeal  from  the  cironit  court  of  Union  oonni^.  The  opinion 
states  the  facts. 

Carleion,  for  the  appellant. 

Marr^  for  the  appellee. 

By  Court,  Walkbb,  J.  Owen  and  Norxis  executed  their  writing 
obligatory  to  John  H.  Cornish,  as  guardian  of  Virginia  E.  Tobin, 
who  by  his  written  indorsement  thereon  assigned  it  to  Gentry, 
the  plaintiff.  The  defense  set  up  by  the  plea  is,  that  before  the 
assignment  by  Cornish  to  Gentry,  Cornish  had  ceased  to  be 
guardian,  and  that  Edward  P.  Tatum  was,  at  the  time  the  assign- 
ment was  made  and  continued  to  be,  the  guardian  of  said  minor, 
and  as  such  had,  at  the  time  of  the  assignment  of  the  bond  to 
the  plaintiff  and  yet  has,  the  legal  right  of  action  in  said  bond. 
Upon  demurrer  to  the  plea,  this  defense  was  held  by  the  circuit 
court  good,  and  upon  exceptions  to  the  decision  of  the  circuit 
court,  its  legal  sufficiency  is  presented  for  our  consideration. 

The  authorities  cited  to  show  that  when  an  administrator  is 
remoyed  his  successor  in  administration  (the  administrator  d€ 
h<mis  nan)  succeeds  by  operation  of  law  to  the  legal  rights  of  his 
predecessor  in  office  sustain  the  argument  of  counsel  in  regard 
to  such  rights  as  vest  in  the  administrator  alone  by  operation 
of  law;  as,  for  instance,  where  a  note  or  bond  is  executed  to  his 
intestate  and  comes  to  the  hand  of  the  administrator  as  assets. 
The  right  of  action  would  in  such  case  vest  in  him  by  operation 
of  law,  in  virtue  of  his  office;  and  if  remaining  in  his  hands 
nnadministered  upon  until  displaced,  would  in  like  manner 
pass  to  and  vest  in  his  successor  in  office.  But  where  the  con* 
tract,  as  in  this  instance,  is  made  after  administration  with  the 
administrator,  although  in  regard  to  a  subject-matter  properly 
assets  in  his  hands,  he  acquires  a  legal  right  in  the  chose  in 
action  bj  contract,  and  not  by  operation  of  law.    For  this  reason^ 
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it  has  been  held  by  this  court  that  where  a  note  or  bond  is  made 
payable  to  an  administrator  as  such,  he  may  at  his  election  one 
upon  it  in  either  his  individual  or  his  representative  right:  Hemp- 
hiU  V.  HamUion,  11  Ark.  425;  and  in  case  the  suit  should  be  com- 
menced by  the  first  administrator  in  his  individual  right,  the 
action  could  not  be  revived  and  continued  in  the  name  of  his 
successor,  the  administrator  de  bcfnia  non.  So  that,  admitting 
the  strictest  analogy  to  exist  between  the  legal  rights  and  power 
of  administrators  and  guardians,  as  the  bond  in  this  case  was 
executed  to  Cornish  as  guardian,  he  by  his  assignment  to  the 
plaintiff  elected  to  treat  and  hold  it  as  a  debt  due  to  him  in  his 
individual  right,  as  fully  as  if  he  had  himself  sued  upon  it  in 
such  right. 

But  counsel  seem  to  have  overlooked  the  marked  difference 
which  exists  between  administrators  and  guardians  in  respect  to 
the  source  and  extent  of  their  respective  power  and  duties.  It 
is  by  operation  of  law  that  administrators  represent  the  intestate 
himself,  succeed  to  his  rights,  and  to  the  extent  of  assets,  to  his 
liabilities.  But  the  guardian  does  not  succeed  to  the  legal 
rights  of  the  ward;  by  virtue  of  his  guardianship  he  becomes 
the  authorized  agent  of  the  minor  to  protect  his  person,  and  to 
take  care  of  and  manage  his  property,  the  legal  title  to  which  ia 
not  in  him  but  in  his  ward,  and  in  whose  name  contracts  are 
made  and  suits  touching  his  rights  are  prosecuted.  Upon  a 
change  of  guardians,  the  property,  the  legal  title  in  which  still 
remains  in  the  ward,  passes  to  the  new  guardian,  whose  rights 
and  duties  are  coextensive  with  his  predecessors. 

But  as  respects  choses  in  action  executed  to  the  guardian  in 
consideration  of  the  loan  of  money,  hire  of  slaves,  rents,  etc., 
the  contract  having  been  made  with  him,  he  is  thereby  invested 
with  the  legal  right  to  the  chose  in  action,  which  he  may  well 
pass  to  another  by  assignment,  or  he  may  turn  it  over  to  his  suc- 
cessor as  part  of  his  ward's  estate,  who  may,  at  his  option,  ac- 
cept it  as  such;  but  in  that  event  we  apprehend  that  should  the 
new  guardian  sue  upon  such  bond,  unless  assigned  to  him,  suit 
should  be  brought  in  the  name  of  the  first  guardian,  in  whom 
the  legal  title  would  still  exist.  Thus  in  the  case  of  Pond  v. 
Ourlis,  7  Wend.  45,  where  a  covenant  for  the  payment  of  rent 
was  taken  to  the  guardian  whilst  his  ward  was  a  minor,  it  was 
contended  that  suit  should  have  been  brought  in  the  name  of 
the  ward,  he  having  arrived  at  n[iature  age  before  the  suit  was 
eommenced,  it  was  held  that  the.  suit  was  well  brought  in  the 
name  of  the  guardian. 
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From  the  view  thus  taken  of  the  case,  it  follows  that  the  plea 
was  clearly  insnffloient,  and  that  the  dronit  court  ened  in  oTer* 
ruling  the  plaintiff's  demurrer  to  it. 

Let  the  judgment  be  reversedy  and  the  cause  remanded  for 
further  proceedings  therein,  to  be  had  according  to  law. 


AdMZKISTBATOB   DX    Bonis   NON     18    EmTITLKD   to    UNADMnnSTIREO    Aa- 

«b:  Wiggin  v.  Swett,  39  Am.  Deo.  716,  and  note;  Keily's  AdmW  v.  KtUy'u 
DuiribfUeea,  44  Id.  469»  and  note;  and  may  sue  to  recover  the  same:  State  a 
rel.  P,  W.  Spencer  ▼.  Moore,  53  Id.  401;  Harney  v.  Duleher,  55  LI.  131; 
Kennerly  v,  Shepley,  57  Id.  219,  and  notes  to  eaoh;  he  may  also  bring  bill  in 
equity  to  compel  former  administrator  to  release  property  sold  to  himself: 
Oreen  v.  SargeanCf  56  Id.  88,  and  note.  But  for  qnalifioations  of  the  general 
role  first  stated,  see  SUmglUer  v.  Froman,  17  Id.  38,  and  note;  PoUe  ▼.  Smithy 
S4  Id.  359,  and  note;  Chcanberlam  ▼.  Batee,  27  Id.  887. 


MooBB  V,  Andebs. 

[U  AiWAWSiS,  eM.1 
VBinX>B,    IN     CONTBAGT    fOB    SaLB    OT   LaND^    B¥    BZFBttSLT    RSBBaVlMQ 

Lboal  Title  Am>  Oivixo  Bond  ob  Covbnant  fob  Titlb  on  Pat- 
mint  or  Pubchasb  Monst,  retains  a  lien  for  unpaid  purchase  money, 
and  of  which  subsequent  purchasers  or  incumbrancers  claiming  under 
vendee  must  take  notice. 

LoN  FOB  Unpaid  Pubchasb  Monkt  on  Lands,  Lioai.  Titlb  being  £b- 
8EBVED  IN  Vendob,  Has  Sahb  Lbqal  Evtbct  as  a  deed  and  mortgage 
back  to  secure  such  delinquency;  and  is  unlike  the  equitable  lien  of 
vendor  who  has  conveyed  legal  title  and  acknowledged  receipt  of  pur- 
chase money,  having  none  of  its  odious  characteristics. 

AflBiONMXNT  or  Note  for  Pubchase  Monet  fob  Land  SscfUBED  bt  Lien 
Expbbsslt  Rbsebved  bt  Gontbact  fob  Vbndob's  Benefit,  under 
bond  for  title  on  payment  of  purchase  money,  carries  with  it  vendor's 
lien  by  way  of  mortgage  security,  as  an  incident  to  the  debt,  and  may 
be  so  enforced  by  the  assignee. 

Mobtgagob's  Equitt  of  Redemption  is  not  Babbed  bt  Pubchase  of 
Mortgaged  Premises  made  by  holder  of  mortgage  debt. 

Equitt  of  Redemption  Aoquibed  fbom  Mortgagor  bt  Intebmediati 
PuBCHASEBfl  OB  INCUMBRANCERS  UNDER  Vendee  Is  uot  barred  by  » 
purchase  of  mortgaged  premises  made  by  assignee  of  note,  given  for 
purchase  money,  and  who  is  plaintiff  in  execution  under  judgment  at 
law  agaiust  vendee.  A  stranger's  purchase  would  have  the  same  legal 
effect. 

Chaboe  upon  Mortgaged  Premises  in  Form  of  Outstanding  Note  fob 
Purchase  Monet  must  be  paid  before  a  subsequent  purchaser  or  in- 
cumbrancer can  acquire  title;  and  the  right  of  foreclosure  and  redemp- 
tion is  not  barred  until  the  statutory  period  of  limitation  at  law  has  ma 
from  the  maturity  of  the  note. 
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Wbtt  of  error  to  the  cirouit  court  of  PhiUipa  connfy.    Ilu» 
opinion  states  the  facts. 

English^  for  the  appellant. 

Pike  and  Oummins,  eonira* 

By  Court,  Watkins,  0.  J.  The  facts  of  this  case  necessaiy  to 
a  correct  understanding  of  it  may  be  thus  stated:  On  the 
twenty-ninth  of  May,  1838,  Reason  and  John  T.  Bowie  exe- 
cuted a  bond,  with  covenant  to  make  title  to  one  Blackmore, 
for  certain  tracts  of  land  in  Phillips  county.  The  bond  was 
in  the  penal  sum  of  two  thousand  dollars;  and  after  reciting 
that  the  Bowies  had  that  day  sold  the  lands  therein  described 
to  said  Blackmore,  his  heirs  and  assigns,  for  the  consideration 
of  one  thousand  dollars — that  is  to  say,  four  hundred  dollars  cash 
in  hand,  and  the  residue  in  two  installments  of  three  hundred 
dollars  each,  one  due  on  the  first  of  January,  1839,  and  the 
other  on  the  first  of  January,  1840 — it  was  conditioned  to 
be  Toid  if  they  should  well  and  truly  make  or  cause  to  be 
made  to  Blackmore,  his  heirs  or  assigns,  a  good  and  sufficient 
warranty  deed  in  fee  simple  for  the  lands  thereinbefore  de- 
scribed, so  soon  as  the  final  payment  of  said  sums  of  money 
should  be  made,  or  as  soon  thereafter  as  might  be  reasonably 
convenient.  The  bond  for  title  was  acknowledged  and  recorded, 
on  the  day  of  its  date,  in  the  office  of  the  recorder  of  deeds  and 
mortgages  for  Phillips  county.  Blackmore  paid  the  first  note 
for  three  hundred  dollars,  due  on  the  first  of  January,  1839;  and 
Beason  Bowie,  to  whom  the  second  note  for  like  amount  was 
made  payable  on  the  first  of  January,  1840,  assigned  it  to  Irvin, 
to  whom  Blackmore  afterwards  made  payment  of  one  hundred 
and  fifty  dollars  upon  it;  the  residue  of  this  note  with  interest 
remaining  unpaid,  Irvin  sued  Blackmore,  and  on  the  nineteenth 
of  November,  1841,  obtained  judgment  against  him  on  the  com* 
mon-law  side  of  the  Phillips  circuit  court  for  the  amount  due. 
Execution  was  issued  upon  this  judgment  on  the  twenty-seventh 
of  March,  1845,  under  which  the  lands  in  question  were  adver- 
tised and  sold  on  the  twenty-first  of  April  following,  and  Irvin 
became  the  purchaser  of  them  for  the  sum  of  fifty  dollars.  An« 
ders  and  Homer,  being  creditors  of  Blackmore,  obtained  a  judg- 
ment against  him  in  the  same  court,  on  the  twentieth  of  No- 
vember, 1841,  for  one  thousand  two  hundred  and  seventy-one 
dollars,  upon  which  an  execution  was  issued,  and  under  it  the 
■ame  lands  were  advertised  and  sold  as  the  property  of  Black- 
more  on  the  first  of  April,  1844,  and  Anders  became  the  pur* 
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chaser  for  the  sum  of  seyen  hundred  dollars,  and  bj  virtue  of 
each  purchase  obtained  possession  of  the  lands.  On  the  twenty* 
seventh  of  February,  1846,  Irvin  exhibited  his  bill  against  the 
two  Bowies,  Blackmore,  and  Anders,  alleging  the  foregoing 
facts,  and  further  representing  that  Anders  had  become  insolv* 
ent  and  non-resident;  that  the  judgment  against  him  in  favor 
of  the  complainant  remained  wholly  unsatisfied  unless  it  be  en- 
titled to  a  credit  of  fifty  dollars,  the  amount  of  his  bid  at  exe- 
cution sale  for  the  lands  in  question;  and  that  the  Bowies  refused 
to  make  a  deed  for  the  lands  until  Blaokmore  had  complied  by 
the  payment  of  the  purchase  money  therefor,  according  to  the 
condition  of  their  bond  and  covenant  to  him  for  title. 

The  bill  prayed  that  the  complainant's  purchase  of  the  lands 
under  execution  be  set  aside,  and  held  for  naught;  that  Anders 
be  required  to  pay  to  the  complainant  the  full  amount  of  his 
judgment  at  law  against  Blackmore,  or  in  default  thereof  that 
the  lands  be  made  subject  and  decreed  to  be  sold  by  a  commit- 
sioner  of  the  court  for  the  satisfaction  of  the  same;  that  the  en* 
tire  interest  and  claim  for  all  the  parties  to  the  suit  should  vest 
in  the  purchaser  of  the  lands  at  such  sale,  and  that  the  same 
operate  as  an  acquittance  and  release  to  the  Bowies  from  all  ob- 
ligation under  their  bond  for  title  to  convey  the  same.  The 
bill,  on  the  demurrer  of  Anders,  was  adjudged  insufficient,  and 
dismissed  for  want  of  equity. 

The  main  question  argued  in  this  case  is  settled  by  the  de- 
cision of  this  court  in  Smith  v.  Eobinsan,  13  Ark.  533.  When 
the  Bowies  sold  the  lands  to  Blackmore,  and  gave  him  their  bond 
for  title  on  payment  of  the  purchase  money,  the  transaction  was, 
in  all  essential  features,  a  security  for  the  payment  of  the  pur- 
chase money;  the  same  in  effect  as  if  they  had  made  him  a  deed 
and  taken  a  mortgage  back  to  attain  the  same  end,  which  the 
parties  had  in  view*  In  the  case  referred  to,  the  origin  and 
history  of  this  species  of  conveyance  peculiar  to  the  new  states 
39  explained.  Under  the  land  system  adopted  by  the  United 
States,  inchoate  equitable  titles  were  derived  in  various  ways 
from  the  government  through  its  land  offices.  Until  the  emana- 
tion of  patents,  often  suspended  or  delayed  for  years,  it  would 
be  impossible  for  the  owner  of  land  so  situated  to  make  title 
upon  a  sale  of  it.  Bonds  or  covenants  for  title  were  therefore 
resjrted  to  as  a  matter  of  necessity.  The  policy  of  the  country 
having  always  been  to  facilitate  the  transfer  of  real  estate,  it 
often  happened  that  the  same  tract  of  land  would  be  successively 
0old  in  the  same  manner  where  none  of  the  vendors  or  purchasers 
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had  the  legal  tiUe.  So  the  custom  grew  up  of  selling  lands  by 
means  of  a  bond  or  covenant  of  the  yendor,  conditioned  to 
make  conveyance  of  the  legal  title  when  procured  from  the 
United  States;  and  where  the  sale  was  upon  credit,  the  further 
condition  was  inserted  to  make  title  upon  the  payment  of  the 
purchase  money.  This  informal  conveyance  was  something 
more  than  an  executory  agreement  to  sell;  it  imported  a  present 
sale,  which  passed  the  ownership  and  beneficial  interest  in  the 
land  to  the  purchaser,  usually  accompanied  with  possession,  or 
the  right  of  possession  as  against  the  vendor,  being  an  equiva- 
lent for  the  interest  of  the  purchase  money.  Such  an  estate  or 
interest  in  land  was  recognized  at  an  early  day  by  territorial 
legislation  as  a  "seisin  in  equity:"  Steele  &  McCamp's  Dig.» 
tit.  Administration,  sec.  27;  Id.,  tit.  Conveyances,  sec.  2;  Id., 
sec.  7;  B.  S.,  tit.  Administration,  sec.  161;  Id.,  tit.  Execution, 
sec.  23.  Provision  was  made  for  the  recording  of  such  instru- 
ments,  whereby  they  became  constructive  notice  of  title:  Id.,  tit. 
Conveyances,  sec.  22.  The  lien  reserved  by  means  of  them  to 
the  vendor  has  none  of  the  odious  characteristics  of  the  vendor's 
equitable  lien  for  the  unpaid  purchase  money,  where,  having 
conveyed  the  legal  title,  acknowledging  the  receipt  of  the  pur- 
chase money,  he  ought  not  to  be  heard  to  assert  it  against  any 
subsequent  purchaser  or  incumbrancer  without  clear  and  un- 
equivocal proof  of  actual  notice.  On  the  contrary,  the  vendor, 
in  this  mode  of  conveyance,  does  expressly  refuse  to  part  with 
the  legal  title;  and  whether  by  the  terms  of  the  contract 
the  payment  of  the  purchase  money  be  a  condition  precedent  or 
dependent  upon  the  final  execution  of  the  deed,  the  result  is  the 
same.  It  makes  no  difference  whether  the  bond  for  title  be  re- 
corded or  not.  If  recorded,  it  becomes  notice;  if  not  on  record, 
that  circumstance  would  of  itself  be  sufficient  to  put  any  subse- 
quent purchaser  or  incumbrancer  upon  inquiry;  because  an  ex- 
amination of  the  record  would  show  title  out  of  the  vendor. 
And  unlike  the  equitable  lien  of  the  vendor  who  has  parted 
with  the  legal  title,  if  notes  be  taken  for  the  purchase  money 
with  any  additional  or  personal  security,  the  fact  of  the  vendor, 
who  gives  only  a  bond  or  covenant  for  title,  taking  such  addi- 
tional security,  is  no  waiver  of  the  lien,  where  it  is  expressly  re- 
served by  the  terms  of  the  contract,  so  that  the  payment  of  the 
purchase  money,  from  whatever  source  it  may  be  derived,  is  to 
be  a  condition  precedent,  or  a  simultaneous  act  with  the  execu- 
tion of  the  deed.  Although  in  Brown  v.  Morrison^  4  Ark«  217, 
this  distinction  is  not  clearly  stated,  it  necessarily  follows  from 
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the  decision  there  upholding  the  lien  of  Brown,  the  vendor, 
notwithstanding  he  had  taken  the  notes  of  Cole  with  personal 
seoniily.  As  the  court  there  said:  "  His  covenant  only  binds 
him  to  couTey  upon  the  reception  of  the  purchase  money." 

But  the  appellee  insists  that  whatever  lien  the  original  vendor 
may  have  had,  it  is  not  assignable,  and  did  not  pass  to  Irvin  by 
the  assignment  of  the  note  to  him,  but  that  when  Bowie  trans- 
ferred the  note  for  value  received,  he  got  his  money,  being  all 
that  he  was  entitled  to  ask»  and  that  the  condition  being  accom- 
plished, no  further  act  remained  for  him  to  do  but  to  execute 
the  conveyance.  Again:  it  would  be  sufficient  for  the  decision 
of  this  point  to  refer  to  the  opinion  in  Smilh  v.  Bobinson,  9upra; 
because,  whenever  we  assimilate  the  sale  of  land,  by  means  of  a 
bond  or  covenant  conditioned  to  make  title  on  payment  of  the 
purchase  money,  to  a  conveyance  and  mortgage  back  to  secure 
the  same  end,  the  usual  incidents  of  a  mortgage  attach  to  the 
transaction,  and  the  rights  of  the  parties  growing  out  of  it  are 
to  be  governed  by  analogous  rules.  The  weight  of  authority 
no  doubt  is  that  the  equitable  lien  of  the  vendor  is  personal  to 
him,  and  is  not,  unless  under  some  peculiar  equitable  circum« 
stances,  assignable.  We  decline  going  into  any  such  question, 
because  it  is  not  presented  here,  and  is  only  noticed  by  way 
of  contrast  with  the  description  of  lien  now  under  consideration; 
clearly  tta  lien,  under  a  bond  for  title  on  payment  of  the  pur- 
chase money,  being  expressly  reserved  by  contract,  tantamount 
to  a  mortgage  security  for  the  benefit  of  the  vendor,  and  the 
note  for  the  purchase  money  transferable  like  any  other  chose 
in  action  made  assignable  by  law,  the  assignment  of  the  note 
tacitly  carries  with  it  the  vendor's  lien,  by  way  of  mortgage 
security,  and  as  an  incident  to  the  debt.  The  value  of  the  note 
as  a  negotiable  instrument  in  the  hands  of  the  vendor  would  be 
impaired  if  the  security  could  not  accompany  a  transfer  of  it  to 
an  assignee.  The  right  of  the  purchaser  to  a  conveyance  de- 
pends upon  the  payment  of  the  note  by  him,  or  by  some  one 
who  has  become  subrogated  to  his  rights,  as  was  the  case  in 
StMih  V.  BcbiMon^  supra,  and  not  upon  the  fact  that  the  veodor 
has  received  the  money  upon  the  note,  if  it  be  still  outstanding 
against  the  purchaser;  and  this  would  be  so  though  he  had  in- 
dorsed it  without  recourse,  or  though  he  should  become  dis- 
charged by  the  laches  of  the  holder,  as  at  the  law  merchant,  or 
by  his  failure  to  pursue  the  maker  with  due  diligence  to  insolv- 
ency under  the  statute  of  assignments,  or  supposing  the  assign- 
or's liability  upon  the  contract  of  assignment  to  become  barred 
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by  limifcatioii.  That  the  Tendor's  lien,  when  thus  reserved  bj 
the  terms  of  the  contract,  is  assignable  in  those  states  where  this 
mode  of  conrejance  bj  bond  for  title  prevails,  see  Thnner  v. 
Btcka,  4  Smed.  &  M.  294;  Baper  v.  McCook,  7  Ala.  319;  NarvM 
V.  Johnson,  6  Hump.  489.  Though  it  is  remarkable,  as  an  exam* 
ination  of  the  cases  in  the  western  states  would  show,  that  the 
two  descriptions  of  lien,  though  so  entirely  dissimilar,  are  often 
confounded. 

At  the  time  the  lands  were  sold  upon  execution  of  the  judg- 
ment at  law  obtained  by  Irvin  against  Blackmore,  the  lien  of  the 
judgment  under  the  statute  had  expired;  but  the  sale  under  the 
junior  judgment  of  Anders  &  Homer,  under  which  Anders  pur- 
chased, was  within  three  years  from  its  rendition;  and  although 
the  sale  of  land,  under  a  junior  judgment,  only  passes  the  title 
of  the  defendant,  subject  to  the  lien  of  any  prior  judgment  in 
force,  yet  the  lien  of  Irvin's  judgment  had  ceased  to  be  in  force 
when  he  purchased  under  it,  and  the  judgment  creditors  being 
entitled  to  no  equitable  preferences  as  against  each  other,  but 
having  to  stand  or  fall  according  to  their  legal  priorities,  it  fol- 
lows that  if  the  lands  had  been  the  absolute  property  of  Black- 
more,  as  between  the  two  purchasers,  it  is  clear  that  they  would 
belong  to  Anders.  And  it  is  argued  for  him  that  if  Irvin  stands 
in  the  place  of  the  original  vendor,  then  by  his  purchase  of  the 
lands  under  his  judgment  against  Blackmore,  there  was  a 
merger  of  the  equitable  title  of  the  judgment  debtor  into  the 
legal  title  held  or  represented  by  Irvin,  whereby  Irvin,  having 
acquired  both  the  legal  and  equitable  estate,  has  no  cause  of 
complaint,  and  is  not  entitled  to  any  relief.  We  apprehend  that 
under  our  statute.  Dig.,  tit.  Execution,  sec.  25,  which  subjects 
to  execution  **  all  real  estate,  whether  patented  or  not,  whereof 
the  defendant  or  any  person  for  his  use  was  seised,  at  law  or 
in  equity,  on  the  day  of  the  rendition  of  the  judgment,  order, 
or  decreee,  whereon  execution  issued,  or  at  any  time  thereafter;'* 
that  Blackmore  had  such  an  interest  in  the  lands  as  was  subject 
to  execution  upon  any  judgment  rendered  against  him.  Even 
if  he  were  not  in  possession  or  had  not  paid  any  portion  of  the 
purchase  money,  yet  according  to  Smith  v.  Robinson,  supra,  the 
law  regards  the  purchaser  under  an  executed  contract  of  sale, 
evidenced  by  a  bond  for  title,  as  the  real  owner  of  the  land,  sub- 
ject to  an  incumbrance  for  the  purchase  money,  and  occupying 
the  position  of  a  mortgagor  who  has  divested  himself  of  the 
naked  legal  title  as  a  security  for  a  debt,  and  whose  equitable 
or  beneficial  estate  would,  without  doubt,  be  bound  by  the  lien 
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of  a  judgment,  and  subject  to  execution  to  satisfy  it:  Stale 
T.  LawBon^  6  Axk.  269.  In  order  to  present  this  case  most 
strongly  in  favor  of  Anders,  let  it  be  supposed  that  Bowie,  the 
origin^  vendor,  had  obtained  the  senior  judgment  at  law  for  the 
purchase  money  against  Blackmore,  and  had  caused  his  interest 
in  it  to  be  sold  under  execution  before  the  lien  of  the  judgment 
had  expired.  In  such  case  it  would  follow,  from  the  argument 
urged  on  behalf  of  Anders,  that  the  interest  of  Blackmore  was 
forever  divested,  and  that  neither  he  nor  any  vendee  of  his,  or 
purchaser  under  execution  against  him,  who  had  thereby  bo- 
come  subrogated  to  his  rights,  could  have  been  entitled  to 
redeem.  The  inquiry  what  e£kct  the  sale  of  the  mortgaged 
premises  upon  execution  of  a  judgment  at  law  for  the  mortgage 
debt  would  have,  according  to  the  laws  of  this  state,  upon  the 
mortgagor's  equity  of  redemption  alluded  to  in  the  case  of 
Price  V.  Staie  Bank,  14  Id.  60,  xnight  be  the  subject  of  an  ex- 
tended examination.  We  have  no  statute  regulating  the  mode, 
sometimes  resorted  to  elsewhere,  of  barring  the  equity  of  re- 
demption by  sale  under  a  power;  nor  is  the  consideration  of 
this  case  affected  by  any  question  how  far  the  equity  of  re- 
demption of  the  vendee  under  a  bond  for  title  may  be  barred  by 
A  stipulation  in  the  instrument  making  the  time  of  payment  the 
essence  of  the  contract,  or  whereby  a  forfeiture  is  agreed  upon 
in  the  event  the  purchase  money  be  not  punctually  paid.  Avoid- 
ing any  such  considerations,  which  could  only  be  adverted  to  by 
way  of  illustration,  it  must  suffice  to  express  our  opinion  of  the 
law  as  applicable  to  the  particular  case  before  us,  and  upon  the 
facts  stated. 

The  substance  of  the  statute  concerning  **  mortgages  "  is  set 
out  in  Price  v.  State  Bank,  supra.  Upon  any  fair  and  equita- 
ble interpretation  of  that  statute,  our  opinion  is  against  the 
power  of  the  mortgagee  to  foreclose  the  equity  of  redemption 
by  a  sale  of  the  mortgaged  premises  under  execution  of  a  judg- 
ment at  law  for  the  debt  secured  by  the  mortgage.  It  might  be 
questionable  whether  such  a  sale,  where  the  purchase  is  made 
by  a  third  person,  would  not  operate  to  transfer  to  him  the 
entire  claim  of  the  mortgage  upon  the  land;  that  is,  the  right 
to  have  a  foreclosure,  or  what  is  equivalent,  to  receive  the  benefit 
resultiiig  from  the  redemption.  And  it  might  be  true  that  a 
third  person  purchasing  at  such  sale  would  become  subrogated 
by  operation  of  law  to  the  mortgagor's  light  to  redeem.  Bo  that 
the  purchaser  in  such  case  might  possibly  acquire  the  title  as 
against  both  the  plain tifT  and  defendant  in  the  execution.    But 


558  MooBE  v.  Andebs.  {[Arkansas, 

a  purchase  of  the  mortgaged  premises  by  the  plaintiff  in  execu- 
tion, that  is  to  sajy  the  holder  of  the  mortgage  debt,  could  not 
bar  the  equity  of  redemption  subsisting  in  the  mortgagor;  and 
in  no  erent,  whether  the  purchase  be  made  by  the  plaintiff  in 
execution  or  by  a  stranger,  would  it  have  the  effect  to  bar  the 
equity  of  redemption  acquired  from  the  mortgagor  by  an  inter- 
mediate purchaser  or  incumbrancer,  whose  right  to  redeem  would 
not  be  cut  off  by  execution  of  the  judgment  at  law  to  which 
they  were  not  parties.  As  there  ought  to  be  a  mutuality  of 
rights,  it  follows  that  the  mortgagee  is  not  precluded,  by  his 
purchase  of  the  mortgagor's  estate  under  execution  at  law,  from 
going  into  equity  under  the  statute  to  have  a  foreclosure,  thereby 
opening  the  foreclosure  and  letting  in  all  the  equities  of  the 
mortgagor,  even  if  any  doubt  before  existed  concerning  them. 
We  have  seen  that  Irvin's  purchase,  under  his  judgment,  after 
the  lien  of  it  had  expired,  was  a  nugatory  act,  and  of  itself  gave 
him  no  rights  at  law  as  against  Anders,  who  claimed  under  Black- 
more.  But  his  right,  derived  by  assignment  from  the  vendor, 
to  subject  to  the  payment  of  the  original  purchase  money  the 
land  in  question,  whether  held  by  Blackmore  or  any  one  claim- 
ing under  him,  and  who  of  necessity  acquired  it  with  notice  of 
the  condition  upon  which  the  title  was  to  emanate  from  the 
vendor,  continued  unimpaired,  unless  we  held  that  the  mortgagee 
suing  at  law  is  precluded  thereby  from  having  a  foreclosure. 

Finally,  it  is  argued  for  Anders  that  by  the  law  in  force,  five 
years  being  the  limitation  upon  a  writing  obligatory,  and  Irvin's 
bill  of  complaint  not  having  been  exhibited  until  six  years  after 
the  writing  obligatory  assigned  to  him  fell  due,  his  right  to 
subject  the  land  in  question  to  the  payment  of  it  is  barred  in 
equity  by  analogy  to  the  statute  at  law;  and  that  the  judgment 
at  law  obtained  by  Irvin  against  Blackmore,  and  in  a  distinct 
proceeding,  is  no  judicial  ascertainment  of  the  debt  as  against 
Anders. 

Until  the  decisions  of  this  court,  beginning  with  Dicherson  v. 
Morrison^  6  Ark.  266,  followed  in  Davis  v.  Sullivan,  7  Id.  449, 
and  Bird  v.  Smith,  8  Id.  368,  it  was  doubtful  whether,  until  the 
passage  of  the  act  of  December,  1844,  there  was  any  statute 
affecting  the  limitation  to  actions  on  writings  obligatory,  other 
than  the  presumption  of  payment  arising  after  the  lapse  of  ten 
years,  according  to  section  31  of  the  revised  statutes  of  1839; 
but  those  decisions  did  authoritatively  settle  the  law,  as  now 
claimed  for  the  appeUee.  But  for  the  reason  that  he  is  not 
affected  by  the  independent  judgment  against  Blackmore,  ha 
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can  claim  no  immiinity  from  it.  No  doubt  exists,  under  the  stai- 
ute  of  limitations  applicable  to  these  transactions,  that  the  right 
of  the  mortgagee  to  assert  and  enforce  his  lien  upon  the  land 
by  a  bill  to  foreclose  would  not  be  barred  until  ten  years  from 
•the  time  the  right  to  foreclose  accrued;  because  he  would  haTO 
that  time  within  which  to  bring  ejectment  at  law,  and  for  aught 
that  appears,  the  possession  of  the  vendee  b^ing  consistent  with 
his  contract  of  purchase,  by  no  possibility  could  a  title  by 
length  of  adverse  possession  have  become  matured  as  against 
the  vendor  within  a  shorter  period.  That  the  vendor  who  gives 
a  bond  for  title  may  bring  ejectment  on  failure  of  the  vendee 
to  comply  with  the  condition  of  the  bond  by  the  payment  of 
the  purchase  money  is  fully  established  by  Brovm  v.  Morison 
and  Sullivan,  5  Ark.  217,  and  Fsara  v.  Merrill,  9  Id.  559;  nor  is 
any  notice  to  quit  necessaiy,  according  to  Smiih  v.  Bobinson, 
supra.  By  analogy,  therefore,  to  the  limitation  at  law,  we  hold 
that  the  bill  in  this  case,  to  subject  the  lands  in  question  to 
the  payment  of  the  original  purchase  money,  was  well  brought 
within  ten  years  from  the  maturity  of  the  writing  obligatory, 
executed  by  Blackmore  for  its  payment;  and  so  the  converse  oi 
this  would  be  law:  that  Anders,  if  under  different  circumstances 
it  had  become  important  to  his  rights,  would  have  had  a  like 
period  within  which  to  redeem. 

Upon  the  facts  alleged  in  the  bill,  the  complainant  Irvin 
was  entitled  to  the  relief  prayed  for.  The  decree  of  the  chan- 
cellor is  therefore  reversed,  and  the  cause  will  be  remanded 
with  instructions  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings. 

Vknpob's  Lixn  upow  Rxal  EgTATB  VOB  PuBCHASB  MoviT:  Logow  ▼• 
BadoUet,  12  Am.  Deo.  258,  and  note;  Farmer  ▼.  Sanutel,  14  Id.  106;  Tiemam 
T.  Beanit  15  Id.  557»  and  note;  Lupin  v.  Marie,  21  Id.  256,  and  note;  Moore 
V.  HoleoTnbe,  24  Id.  683,  and  note;  Briscoe  v.  Sronaugh,  46  Id.  108,  and  note; 
ffanna  ▼.  Wiiaon,  Id.  190,  and  note;  Clower  v.  HawUnga,  47  Id.  108,  and  note; 
Amutnmg  v.  Mudd,  50  Id.  545,  and  note;  Wellbam  y.  WiUiams,  52  Id.  427, 
and  note;  Manly  v.  Slason,  Id.  60,  and  note;  Spqford  y.  True,  54  Id.  621; 
Kilpairick  y.  Kilpatrick,  55  Id.  79;  Salmon  y.  Hoffman,  56  Id.  322,  and  notes. 

Waiysb  of  VEinMR'a  Liex:  Lagow  y.  BadoUet,  11  Am.  Dec.  258,  and 
note;  Joltnalon  y.  Owaihmty,  14  Id.  135;  Briscoe  y.  Bronaujh,  46  Id.  108,  and 
note;  Kmsely  v.  WUUams,  Id.  193,  and  note;  Plourman  y.  Biddle,  48  Id.  92, 
and  note;  ^oo9  y.  Swing,  49  Id.  478;  Manly  y.  Slason,  52  Id.  60,  and  notei; 
and  as  to  when  the  Yendor's  lien  will  attach,  and  when  it  does  not  attach,  ses 
Clower  Y.  JRawUngs,  36  Id.  108,  and  notes. 

ASSIGNHEKT   OF   VeNDOB'S    LiEN  WILL  BE  SUFPOBTED:  LogOW  Y.  BadolUi, 

12  Am.  Dec.  258,  and  extensiYe  note;  Jofinston  y.  Otoaihmey,  14  Id.  135,  and 
note;  Tieman  y.  Beam,  15  Id.  557,  and  note;  Ilanna  y.  WHson^  46  Id.  190, 
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and  note;  Terry  v.  Woods,  55  Id.  274  and  note;  27Ue$  ▼.  Btmtford,  51  Id. 
95,  and  note;  WelSwm  v.  WWiama,  52  Id.  427,  and  note;  Ckmuer  t.  Bankt, 
Id.  209;  Brown  v.  Blydenburgh,  57  Id.  506. 

NoncB  07  Lien:  Johnston  ▼.  OvxUhmey,  14  Am.  Deo.  135^  and  note;  Ari^ 
000  y.  Bronaugh,  46  Id.  108,  and  note;  Chwer  ▼.  BawUngs,  47  Id.  108^  and 
note;  Manly  v.  ^SZofon,  52  Id.  60^  and  note;  SlptUriek  ▼.  KUpatrkk,  55  Id.  791* 

Equity  ov  Bedebiption  is  Insepasablt  Aitnsxkd  to  Mobioaoe^  and 
ean  not  be  diiannexed  therefrom  even  by  the  ezpresBatipnlation  of  the  partieas 
Demarest  v.  Wfftikoop,  8  Am.  Dec.  467;  TouU  ▼.  Bk^ards,  23  Id.  722,  and 
note;  Hanna  v.  Wilson,  46  Id.  190,  and  note;  PoweU  y.  WiUiams^  55  Id.  106| 
Stevens  y.  Sherrod,  Id.  776,  and  note. 

MOBTOAOOR    MAT    RSDSBM    BT    PATINO    MOBTaAOB   DbBT   AlONE,    who* 

the  mortgagee  seeka  to  foreclose;  Lee  y.  Stone,  23  Am.  Deo.  589,  and  note. 

The  fbikgipal  case  is  cited  in  Hohnan  y.  PaUeraon*s  Heirs,  29  Ark, 
363^  to  the  point  that  the  legal  effect  of  a  title  bond  is  like  a  deed  ezecated 
by  the  yendor  and  a  mortgage  back  by  the  yendee.  The  yendor  in  anch  case 
has  a  lien,  which  alike  affects  all  persons  who  purchase,  as  the  legal  title  ia 
outstanding  in  the  yendor.  It  is  cited  in  WTuttington  y.  Simmons,  32  Id. 
379,  to  the  point  that  under  bond  for  title  an  equitable  title  to  landa  may  be 
conyeyed  and  the  legal  title  retained  as  a  security  for  payment  of  the  bal- 
ance of  the  purchase  money.  In  Nichol  y.  Dunn,  25  Id.  132,  it  is  cited  to 
the  point  that  the  assignment  of  a  note  for  the  purchase  money  of  land, 
secured  to  be  paid  by  a  yendor's  lien,  carries  with  it,  as  aa  incident  to  the 
debt  assigned,  the  yendor's  lien  resenred  by  the  contract  of  sale.  In  CVtnoIey 
y.  Biggs,  24  Id.  587,  it  is  cited  to  the  point  that  the  equitable  lien  of  the 
yendor  is  personal  to  him,  and  is  not,  unless  under  some  peculiar  equitable 
circumstances,  assignable;  but  this  question  was  not  noticed  in  the  principal 
case  except  by  way  of  oontrast  with  the  description  of  lien  there  under  con- 
sideration. See  Moore  y.  Anders,  14  Id.  635.  In  CoeJeriU  y.  Armstrong,  31 
Id.  593,  it  is  cited  to  the  point  that  equity  of  redemption  is  an  estate  in  the 
land,  and  the  person  entitled  to  it  the  real  owner  in  the  land.  And  in  Har^ 
ris  y.  King,  16  Id.  125,  it  is  cited  to  the  point  that  if  the  equitable  title  ia 
not  sued  upon  until  after  the  time  within  which  a  legal  title  of  the  same 
nature  ought  to  be  sued  upon  to  preyent  a  bar  by  the  statute  of  liznitatiaB% 
courts  of  eqTiity,  acting  by  analogy  to  the  statute,  will  not  entertain  it. 
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[15AaKAiraAS,118.] 

If  InHTBUOTioare  Asked  fob  bt  Eitheb  Pabtt  be  Rbfobed^  Ain>  Judo- 
MENT  Go  against  Pabtt  DISSATISFIED  WITH  REFUSAL,  his  ezoeptioa 
must  set  forth  all  or  sufficient  eyidence  oonceming  the  subject-matter  ol 
the  instruction  to  present  the  question  of  law  designed  to  be  made,  or  an 
appellate  court  will  presume,  in  fayor  of  the  judgment^  that  tiie  instmc- 
tion  was  properly  refused;  but  the  error  of  an  instruction  contradictory 
to  or  inconsistent  with  the  pleadings  may  be  apparent  withont  refer- 
ence to  the  eyidence. 

Bvidbnce,  thouoh  hot  Set  out  in  Bill  of  Exgkptiokb^  but  ukot  Whicb 
Instbuction  Pubfobts  to  be  Based,  will  be  pretamed  by  aa  ai^pellate 
court  to  haye  been  giyen  in  the  court  below. 
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Wakt  or  BviumcE  nroir  Which  to  Bau  InrrBUonoir,  though  good  law. 
will  render  it  erroneoiu  if  given. 

Paxaoes  to  SxmKXK  Stkamboat  abb  hot  Bboovxbabli  vbobc  Owimta 
OF  Boat  8miNO  Hmb  if  the  sonken  boat  oontribnted  to  the  collision 
by  her  own  oareloBaaeM  or  nnekillf ol  management,  or  if  the  oolliaion  wae 
the  reenlt  of  inevitable  accident,  and  not  oocaaioned  by  negligence  or 
want  of  skill  on  the  part  of  either  boat. 

OwKKB  ov  Freight  Damaged  by  Sukksn  Stxamxb  oak  vot  Rboovxb 
Dahages  fob  its  Ikjttbt,  Qoless  upon  the  same  state  of  case  as  proved 
her  owners  are  entitled  to  recover. 

Damages  fob  Ixjubt  to  One's  Pbofbbtt  Oooasionbd  bt  Oolubiok  of 
Two  Steamboats  are  recoverable  from  the  owners  of  the  boat  sinking  the 
other,  if  the  officers  and  agents  of  the  former  then  engaged  in  the  service 
of  the  owners,  willfully  or  without  orders  or  against  orders,  produced 
the  collision. 

Ebbob  to  Independence  ciroait  oonrt.  The  opinion  stateB  the 
facts. 

FairckOd,  for  the  plaintilt 

Byers  and  PaUeraan^  contra. 

By  Court,  WATKorB,  0.  J.  The  plaintiff  in  error  saed  the 
-defendants  in  an  action  on  the  case  to  recoyer  damages  for  the 
loss  of  some  beef  cattle  belonging  to  him,  and  which  had  been 
shipped  on  board  the  Gate  Joyeuse,  bound  for  New  Orleans. 
The  declaration  alleges  that  the  Gate  Joyease,  descending  the 
Mississippi  river,  met  with  the  steamboat  Talma,  of  which  the 
xlefendants  were  the  owners,  and  that  by  the  negligence  and 
mismanagement  of  the  officers  who  had  charge  of  the  Talma 
for  the  defendants,  she  ran  into  and  sunk  the  Gate  Joyeuse, 
whereby  the  plaintiflf's  cattle  were  drowned  and  lost  to  him. 
The  case  being  tried  before  a  jury,  on  the  plea  of  not  guilty, 
the  plaintiff  excepted  to  three  of  the  instructions  given  by  the 
court  at  the  request  of  the  defendants,  which  are  as  follows: 
' '  5.  If  the  Gate  Joyeuse  contributed  to  the  accident  or  collision 
by  her  own  carelessness  or  unskillful  management,  the  defend- 
ants are  not  liable.  6.  The  plaintiff  being  a  passenger  and  ship- 
per on  the  Gate  Joyeuse,  he  is  bound  by  Uie  same  principles 
•of  law  as  would  the  boat  be  were  she  plaintiff  in  the  action. 
7.  If  the  collision  was  produced  by  the  willful  act  of  the  officers 
iind  agents  of  the  Talma,  the  defendants  are  not  liable.  If  the 
-collision  was  the  result  of  inevitable  accident,  and  not  produced 
by  negligence  and  want  of  skill  on  the  part  of  either  boat,  the 
plaintiff  can  not  recover,  but  must  bear  the  loss  himself." 

The  bill  of  exceptions  taken  by  the  plaintiff  does  not  set  out 
«ny  of  the  evidence  adduced  at  the  trial,  nor  is  it  made  to  ap- 
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pear  upon  the  record,  by  agreement  of  the  parties  or  otherwise, 
what  the  facts  of  the  case  were,  or  which  the  evidence  may  have 
condaced  to  prove;  and  it  is  therefore  contended  for  the  defend- 
ants in  error  that  no  questions  are  presented  for  the  consideration 
of  this  court.  The  salutaiy  rule  of  law  is  that  eveiy  judgment 
of  a  court  of  competent  jurisdiction  is  presumed  to  be  correct, 
unless  the  party  complaining  that  it  is  erroneous  will  make  it 
appear  by  his  exception,  or  in  some  other  appropriate  mode 
upon  the  record,  wherein  the  alleged  error  consists.  Hence,  if 
instructions  asked  for  by  either  party  be  refused,  and  judgment 
go  against  the  party  dissatisfied  with  the  refusal,  it  devolves 
upon  him  to  set  forth  in  his  exception  all  or  so  much  of  the 
evidence,  with  reference  to  which  it  may  have  been  asked,  as 
will  present  the  question  of  law  designed  to  be  made:  else  the 
appellate  court  would  have  to  presume  in  favor  of  the  judgment 
that  the  instruction  was  properly  refused,  because  iJiere  may 
have  been  no  evidence  upon  which  to  predicate  it:  OoBina  v. 
Fowler,  2  Ark.  143;  Mason  v.  JUcOampbell,  Id.  606.  And  the 
like  result  would  take  place  where  it  could  be  inferred  that  the 
same  charge  in  substance  may  have  been  given  in  other  instruo- 
tions.  But  where  an  instruction  is  given  which  contradicts  or 
is  inconsistent  with  the  pleadings,  if  excepted  to,  the  error  may 
be  apparent  without  any  reference  to  the  evidence,  as  in  Dardey 
V.  Edwards,  1  Id.  446,  where  an  instruction  given  on  behalf  of 
the  plaintiffs  below  exempted  them  from  proving  a  material 
averment  in  their  replication.  Where  an  instruction  is  given 
purporting  to  be  predicated  upon  the  evidence,  and  upon  the 
hypothesis  that  certain  facts  shall  have  been  proven  to  the  satis- 
faction of  the  jury,  the  appellate  court  ought  to  presume,  in 
favor  of  the  court  below,  that  such  evidence,  though  not  set  out 
m  the  bill  of  exceptions,  had  been  adduced;  certainly  it  does 
not  lie  in  the  mouth  of  a  party  obtaining  an  instruction,  the 
correctness  of  which  is  called  in  question,  to  argue  that  there 
may  have  been  no  evidence  upon  which  to  base  it,  but  he  is 
estopped  from  doing  so  by  his  position  and  the  undue  advantage 
gained  by  the  instruction,  supposing  it  to  be  erroneous.  In 
such  case,  if  the  instruction  objected  to  be  the  only  error  com- 
plained of,  no  obligation  devolves  upon  the  party  excepting  to 
set  out  the  evidence;  on  the  contrary,  it  would  only  be  a  useless 
incumbrance  of  the  record,  if  the  instruction  states  clearly  a 
proposition  of  law  applicable  to  the  case,  and  leaves  it  to  the 
jury  to  say  whether  the  evidence  brings  it  within  the  principle 
asserted:  Pennock  t.  Didhgue,  2  Pet.  15.    As  there  said,  '*the 
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only  qaeaidoB  then  is,  whether  the  charge  of  the  ooxat  was  cor- 
rect in  point  of  law."  And  so  we  doubt  not  that  if  a  party  asks 
and  obtains  an  abstract  instmction,  thatis,  one  which  enun- 
ciates a  naked  legal  proposition  not  connected  with  any  sup- 
posed state  of  case,  according  as  the  juxy  may  find  it  proyed  or 
not  proved,  or  one  which  assumes  the  existence  of  the  facts 
upon  which  it  is  predicated,  thereby  depriving  the  juiy  of  their 
right  to  make  the  application  of  the  evidence  to  the  law  given 
them  in  charge,  he  does  so  at  his  peril,  and  the  law  would  pre- 
sume that  the  opposite  party,  standing  upon  his  legal  exception 
to  such  a  proceeding,  has  been  injured  by  it.  The  enforcement 
of  such  a  rule  would  discourage  the  practice  of  moving  for  a 
series  of  instructions  framed  so  as  to  meet  every  opposite,  and 
therefore  improbable,  state  of  case  that  may  be  made  by  the 
evidence. 

In  almost  evexy  case  where  the  pleadings  tend  to  single  and 
direct  issues,  the  drift  of  the  evidence,  however  tedious  or  con- 
tradictory, is  to  establish  or  repel  the  existence  of  a  few  prom- 
inent facts,  and  which  are  to  be  decisive  of  it  according  as  the 
court  may  chaige  the  jury  what  the  law  is  arising  upon  them. 
Thus  in  the  case  now  under  consideration,  we  have,  out  of  re- 
spect to  the  court  below,  and  the  defendants  in  error  who  moved 
for  the  instructions,  to  presume  that  there  was  evidence  con- 
ducing to  prove  three  inconsistent  conclusions  of  fact  supposed 
by  them:  1.  That  the  Cate  Joyeuse  contributed  to  the  collision; 
2.  That  it  was  occasioned  by  the  willful  act  of  the  officers  of  the 
Talma;  and  8.  That  it  was  the  result  of  inevitable  accident. 
Where  the  instruction  excepted  to  is  abstract  or  assumes  facts, 
or  upon  the  facts  supposed  by  it  is  bad  law,,  or  is  not  applica- 
ble to  the  nature  of  the  action,  the  error  is  as  fully  open  to 
revision  in  the  appellate  court  without  the  evidence  as  if  the  in- 
struction be  one  which  contradicts  the  pleadings.  But  if  the 
objection  be  that  there  has  been  no  evidence  adduced  to  which 
an  instruction  given  can  apply,  the  party  excepting,  in  order  to 
overcome  the  presumption  indulged  in  favor  of  the  court  below, 
must  set  out  the  evidence,  which,  if  it  conduce,  though  in  a 
slight  degree,  to  prove  the  hypothesis  which,  as  a  fact,  the  jury 
might  possibly  find,  and  which  it  was  therefore  proper  to  submit 
to  them,  and  then  the  instruction,  if  not  objectionable  in  point 
of  law,  will  be  sustained;  but  if  there  be  no  evidence  on  which 
to  base  it,  the  giving  of  the  instruction,  though  good  law,  will  be 
erroneous:  Pogwd  v.  Jcyner^  7  Ark.  468;  Slate  Bank  v.  WUXiams^ 
6  Id.  162.    A  practice  has  grown  up  for  the  court  to  instruct 
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the  joiy,  at  the  instance  of  the  defendant,  to  find  as  in  ease  ct 
nonsuity  or  that  the  plaintiff  has  failed  to  make  oat  his  case  in 
evidence:  Hill  t.  Bueker,  14  Id.  708;  an  anomalous  snfastitate 
for  the  peremptory  nonsuit,  as  well  as  a  demurrer  to  eTidenoe, 
neither  turning  the  plaintiff  out  of  court  against  his  will,  nor 
taking  the  case  from  the  jury  as  upon  a  formal  demurrer  to  evi- 
dence. If  such  an  instruction  be  given,  the  plaintiff,  preferring 
to  have  the  benefit  of  the  most  favorable  construction  that  can 
be  put  upon  the  evidence  in  his  favor,  rather  than  to  suffer  a 
voluntary  nonsuit,  may  except  to  it,  and  thereby  elect  to  be 
concluded  by  the  verdict,  though  in  doing  so  he  is  required  to 
set  out  all  the  evidence.  And  it  is  to  be  understood  that  these 
observations  are  not  designed  to  extend  to  cases  where  the  un- 
successful party  chooses  to  move  for  a  new  trial,  and  in  which, 
according  to  the  practice  sustained  by  the  repeated  deciaons  of 
this  court,  it  would  be  the  most  prudent  course,  if  not  indis^ 
pensable,  for  him  to  set  out  all  the  evidence. 

Presuming,  therefore,  that  the  court  below  would  not  have 
given  the  instructions  complained  of,  unless  there  had  been  some 
competent  evidence  at  the  trial  upon  which  to  predicate  them, 
it  results  of  necessity  that  their  correctness  in  point  of  law  will 
have  to  be  determined.  The  plaintiff  sued  as  a  shipper  on  the 
Cate  Joyeuse,  and  considering  the  fifth  and  sixth  instructions 
and  the  latter  clause  of  the  seventh  together,  the  court  below 
may  be  understood  as  charging  the  jury  that  if  they  believed 
the  Cate  Joyeuse  contributed  to  the  collision  by  her  own  care- 
lessness or  unskillful  management,  or  that  it  was  the  result  of 
inevitable  accident,  and  not  occasioned  by  negligence  or  want 
of  skill  on  the  part  of  either  boat,  the  owners  of  the  Talma 
would  not  be  liable  for  any  damage  sustained  by  the  Cate 
Joyeuse,  and  that  the  plaintiff  is  bound  by  the  same  principles 
of  law  as  would  be  applicable  to  an  action  by  the  owners  of  the 
Gate  Joyeuse  for  the  injury  done  to  her.  No  fault  is  to  be  found 
with  the  tenor  of  this  instruction.  However  equitable  the 
course  of  decision  in  admiralty,  which  would  apportion  the 
damages  as  between  the  vessels  and  the  freighters  or  insurers 
of  cargo  on  board,  arising  from  collision  when  occasioned  by 
mutual  fault  or  neglect,  or  was  the  result  of  inevitable  accident, 
without  fault  on  either  side,  may  seem  to  be,  and  whatever  con- 
clusion might  be  proper  if  the  maritime  law  extended  over  the 
waters  of  the  Mississippi,  with  courts  competent  to  adjudicate 
the  whole  subject-matter,  to  investigate  and  adjust  the  divers 
interests  of  all  the  parties  interested,  it  seems  to  be  well  settled 
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that  in  a  common-law  action,  a  courts  proceeding  according  to 
the  course  of  the  common  law,  can  not  ezerdae  such  poweiB, 
mnd  the  rule  is  that  if  collisions  happen  on  land  or  on  water 
from  onayoidable  accident,  as  between  the  two  Tessels  or  yehi- 
cles,  each  one  injured  must  bear  its  own  loss;  and  the  rule  ia 
the  same  where  tiie  collision  is  occasioned  by  the  mutual  fault 
of  both;  not,  indeed,  that  the  plaintiff  complaining  of  the  injury 
must  have  been  wholly  free  from  blame,  because,  though  in 
some  degree  in  fault  or  negligent,  as  for  example,  by  being  in  a 
wrong  position,  that  will  not  excuse  the  defendant  if  there  be  a 
want  of  ordinary  care  on  his  part  to  avoid  collision,  much  less 
can  he  take  advantage  of  it  as  a  license  to  commit  a  wanton 
aggression.  In  such  case,  the  injured  yeesel,  though  in  fault, 
is  not  considered  as  having  contributed  to  the  collision.  But 
we  are  not  to  presume  that  there  was  any  evidence  in  the  cause 
to  render  such  a  qualification  necessary,  and  according  to  the 
terms  of  the  instruction,  the  Gate  Joyeuse  must  have  contributed 
by  her  own  carelessness  or  unskillful  management.  Presuming, 
in  favor  of  the  court  below,  that  there  was  no  evidence  conduc- 
ing to  show  that  it  was  in  the  power  of  the  Talma  to  have  kept 
dear  of  the  Cate  Joyeuse,  there  can  be  no  reason  to  doubt  the  cor- 
rectness of  the  general  proposition  asserted  by  the  instruction, 
a  number  of  the  authorities  in  support  of  which  are  collected 
in  BroadweU  v.  SurigeH,  7  B.  Mon.  89  [46  Am.  Dec.  47].  Con- 
ceding that  if,  as  between  the  two  vessels,  the  Talma  had  been 
the  one  in  fault,  so  that  her  owners  would  have  been  liable  to 
those  of  the  Cate  Joyeuse,  they  would  also  be  liable  to  the 
plaintiff  in  this  action,  yet  the  law  seems  to  be  that  for  an  in- 
jury done  to  freight  by  a  collision  the  owner  of  it  must  share 
the  fate  of  the  vessel  on  board  of  which  his  goods  are  shipped, 
and  can  not  recover  unless,  upon  the  same  state  of  case  as  proved, 
her  owners  would  be  entitled  to  recover.  The  vessel  upon 
which  his  goods  are  shipped  may  be  liable  to  him,  as  well 
for  a  tort  by  which  they  are  injured  as  upon  the  contract  of 
affreightment,  and  we  may  suppose  that  for  an  injury  done  by 
collision  to  person  or  property,  disconnected  from  either  boat, 
where  both  are  at  fault,  there  might  be  redress  for  the  tort  by 
action  against  any  of  the  owners  of  both  or  either  of  the  boats; 
but  the  owner  of  goods  intrusted  to  a  carrier,  and  who  is  for 
that  employment  regarded  as  his  servant  or  agent,  can  not,  ac- 
cording to  the  common  law,  which  admits  of  no  inquiry  as  to 
the  degree  of  fault,  and  makes  no  provision  for  apportionment 
9i  damages  or  contribution  among  tort-feasors,  hold  another 
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liable  for  the  whole  damage  resulting  from  an  injury  to  which  he 
or  his  own  bailee  may  have  contributed  or  aggrayated,  and  con- 
eequently  can  have  no  recovery  at  all. 

In  Vanderplank  y.  MiUer,  1  Moo.  &  M.  169,  Lord  Tenterden, 
without  hesitation,  declared  that  such  was  the  law;  and  in 
Sampson  y.  Hand^  6  Whart.  811,  a  case  altogether  analogous  to 
the  present  one.  Chief  Justice  Gibson  illustrated  the  rule,  not 
without  reason  and  sustained  by  authority,  though  he  admitteil 
the  argument  against  it  seemed  plausible.    The  only  case  cited 
for  the  plaintifF  here  asserting  a  different  doctrine  is  that  of 
Goodrich  y.  Bogera  and  Strader,  6  West.  Law  J.  20,  in  one  of  the 
courts  of  common  pleas  of  Ohio,  which  may  have  been  acquiesced 
in  by  the  eminent  counsel  engaged,  as  we  do  not  find  any  subse- 
quent trace  of  it  in  the  Ohio  reports.    That  was  an  action  for 
an  injury  to  his  person,  by  a  passenger  on  one  of  two  colliding 
boats,    both    of    which    he    alleged    to  be  in  fault,   against 
the  owners  of  the  two  boats  joined  as  defendants.    The  presid- 
ing judge  properly  charged  the  jury  that,  as  against  the  owners  of 
the  boat  on  which  he  was  a  passenger,  his  right  to  recover  did 
not  depend  upon  the  breach  of  any  contract  to  transport  him, 
but  also  asserted  the  questionable  proposition  that  "  if  the  act 
was  caused  by  the  negligence  of  both  pilots,  both  owners  are 
liable,  and  each  is  liable  for  the  whole  damage."    Possibly  this 
may  be  the  law  applicable  to  a  passenger;  because,  having  voli- 
tion and  the  power,  whether  from  willfulness  or  ignorance,  of 
placing  himself  in  the  way  of  danger,  there  ought  not  to  be  the 
same  measure  of  accountability  for  his  safety  as  there  would  be 
for  the  carriage  of  passive  or  inanimate  freight,  wholly  under 
the  control  of  the  carrier;  and  this  might  have  the  effect  to  en- 
large the  recourse  of  the  passenger,  as  one  occupying  an  inde- 
pendent position,  against  all  persons  contributing  to  the  injury. 
But  freight  is  committed  to  the  carrier  as  baUee.    True,  the 
freighter,  or  all  the  freighters  of  goods  on  a  vessel,  have  no  con- 
trol over  the  officers  in  charge  of  her,  any  more  than  thej 
would  have  over  the  owner  of  the  vessel  or  vehicle  were  he 
managing  it  in  person.    Neither  does  the  sole  charterer  of  a 
ship;  the  owner  of  which  in  either  case,  if  he  retains  the  control, 
undertakes  that  he,  or  the  substitutes  appointed  by  him,  will  be 
trustworthy  and  competent  to  navigate  her  properly.    Hence, 
the  maxim  of  respondeat  superior  does  not  apply  to  the  freighter 
for  the  misconduct  of  those  having  command  of  the  vessel,  yet 
the  carrier  being  responsible  for  the  safe  carriage  of  freight,  uid 
held  to  a  strict  accountability,  has  a  duty  to  perform  about  it,  a 
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right  of  action  respecting  it^  and,  to  that  extent  as  against  third 
persons,  takes  the  place  of  the  owner,  who,  if  engaged  in  the 
transportation  of  his  own  goods,  could  not  recoTcr  for  an  injury 
occasioned  by  his  own  fault. 

The  court  also  charged  the  jury  that  if  the  collision  was  pro- 
duced by  the  willful  act  of  the  officers  and  agents  of  the  Talma, 
her  owners  are  not  liable.  We  understand  it  to  be  implied  in 
the  terms  of  this  instruction,  that  the  officers  of  the  Talma,  at 
the  time  of  the  collision,  were  engaged  in  the  service  of  the  de- 
fendants; being  in  charge  of  the  boat,  and  navigating  it,  the  pre- 
sumption would  be  that  they  were  employed  about  tike  business 
of  the  owners  and  acting  within  the  scope  of  their  authority. 
Obviously  the  fact  to  which  it  directed  the  inquiry  of  the  jury 
was  whether  the  trespass  was  willfully  committed  by  the  officers 
of  the  Talma,  and  not  whether  they  were  at  the  time  exercising 
an  independent  employment.  In  a  variety  of  cases,  acoording 
to  their  peculiar  circumstances,  it  may  be  difficult,  in  view  of  ad- 
judged cases,  to  say  whether  the  servant  or  agent  was  or  was 
not  acting  in  the  employ  of  the  principal,  and  the  determination 
of  it  has  often  been  swayed  either  way  by  the  apparent  hardship 
of  the  particular  case.  But  conceding  the  premises  laid  down  in 
this  instruction,  the  only  safe  rule  of  law  is,  that  the  master  is  lia- 
ble for  the  tortious  act  of  his  servant,  engaged  in  his  employment, 
though  done  willfully,  without  orders,  or  even  against  orders. 
If  the  servant's  disobedience  of  instructions  will  exonerate  the 
master,  the  proof,  easily  made,  virtually  does  away  with  the 
maxim  of  reqxmdeat  superior,  designed  for  the  protection  of  in- 
nocent third  persons,  and  obliging  the  principal  to  be  careful  in 
the  employment  of  agents,  to  whom  he  intrusts  the  means  of 
committing  an  injury.  In  the  case  cited  of  Philadelphia  and 
Beading  B.  R.  Oo.  v.  Derby,  14  How.  468,  Mr.  Justice  Grier, 
delivering  the  opinion  of  the  court,  urges  another  consideration 
equally  applicable  to  the  management  of  steam  power  on  water 
as  on  land,  and  to  all  officers,  though  having  different  duties, 
engaged  in  its  management.  He  says:  "  The  intrusting  such  a 
powerful  and  dangerous  engine  as  a  locomotive  to  one  who  will 
not  submit  to  control  and  render  implicit  obedience  to  orders 
is  itself  an  act  of  negligence,  the  eaiiea  cauaane  of  the  mischief; 
while  the  proximate  cause,  or  the  ipsa  negligeniia,  which  pro- 
duces it  may  truly  be  said  in  most  cases  to  be  the  disobedience 
of  orders  by  the  servant  so  intrusted.'' 

For  the  error  in  giving  so  much  of  the  seventh  instruction, 
the  judgment  is  reversed  and  the  cause  remanded,  to  be  further 
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proceeded  in^^ooordanee  to  law,  and  not  inconsistent  with  tbia 
opinion. 

LiABiLiTr  JOB  Daxaoi  Oocasiovkd  bt  Collision  of  VBassis:  Broadw^ 
T.  Svoiffert,  45  Am.  Deo.  47,  andvJiotey  in  which  the  matter  is  thoroaghly  die- 
eossed;  Sprout  y.  Hemrmngvoay^  25  Id.  350,  and  note,  Phare$  r.  JStewarif  33 
Id.  317;  CarUaU  y.  ffoUan,  48  Id.  440;  Whitesidea  r.  ThurlHll,  51  Id.  128r 
'Knowlton  y.  Scmford^  52  Id.  649,  and  note;  InniM  y.  Bteamer  Senator,  54  Id. 
805;  Rtue  y.  Steamier  Mary  Foley,  Id.  557;  Nelaon  y.  Si^lMk  Ine.  Co.,  Id. 
770^  «nd  eztenaiye  note  thereto;  Thomas  y.  Wmche$ter,  57  Id.  455,  and  note* 


O^Neil  v.  Henderson. 

[15  ABKAHlAl,  ass.] 
PlU>FKBT7    VsmCD    IN  WiFB,     OS    IN  TBITSTEES    FOB    HEB  Usi^   BT    FULL 

CoMPLiANCB  WITH  Laws  OF  Statb  in  wMch  the  oontraot  was  entered 
into  at  the  time  it  was  made,  gives  her  snch  a  title  that  no  act  of  the 
husband,  such  as  negligence,  fraud,  or  change  of  residence^  or  act  of 
trustee,  such  as  negligence  or  fraud,  or  apparent  hardship  growing  out 
of  such  act,  can  divest  her  of  her  interest  in  the  property. 

WiFB  IS  NOT  Bequibsd  TO  Do  Any  Act  to  Pbotect  HEB  TiTL^  such  as 
recording  the  evidence  of  her  title  in  every  state  to  which  her  husband 
may  remove,  if  it  is  perfeot  in  the  state  where  it  was  made  without 
registry. 

TMTsm  HAT  Maintain  Action  without  Pbovino  his  Aoobftangb  of 
Tbust;  his  bringing  of  the  suit  and  acting  as  trustee  are  sufficient. 

No  Demand  is  Necessaby,  in  Detinue,  fob  Tbustee  to  EscoyEB  WiFite 
Bepabatb  Pbopebty  levied  upon  and  sold  for  husband's  debts. 

No  Notice  of  Time  and  Place  of  Taking  Depositions  Kebd  be  GnrsN 
to  Adyebse  Pabtt,  where  interrogatories  have  been  filed  and  he  has 
received  notice  of  an  application  for  the  oonmiission. 

Appeal  from  Drew  circuit  court.    The  opinion  states  the 

facts. 

8.  H,  Hempstead^  for  the  appellant. 
Pike  and  Oummins,  for  the  appellee. 

By  Court,  Walsbb,  J.  This  was  an  action  of  detinue  brought 
by  Henderson,  as  trustee  for  Nancy  Burk  and  her  children, 
against  O'Neill,  for  a  negro  slaye.  The  trial  was  had  upon  the 
plea  of  the  general  issue,  and  a  plea  of  property  in  the  defendant 
Judgment  was  rendered  for  the  plaintiff.  Various  exceptions 
were  taken  to  the  opinion  of  the  court  upon  the  trial,  all  of 
iFhich  were  presented  upon  a  motion  for  a  new  trial,  which  was 
overruled,  and  upon  exception  to  the  opinion  of  the  court  in 
OYermling  the  motion,  are  made  part  of  the  record,  and  assigned 
M  grounds  of  error  in  this  court.    As  the  correctness  of  the  de- 
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cision  of  the  court  below  in  giving  the  instraotions  asked  by  the 
plaintiff,  and  refusing  to  give  those  asked  by  the  defendant, 
must  depend  upon  the  nature  of  the  plaintiff's  title  as  trustee, 
and  the  effect  of  our  statute  of  frauds  upon  it,  we  will  proceed 
to  examine  the  facts  and  settle  the  questions  of  law  arising  upon 
them. 

In  the  year  1843,  William  Hack,  a  resident  of  the  state  of 
Tennessee,  loaned  a  negro  woman  to  his  sister-in-law,  Mrs. 
Nancy  Burk,  who  with  her  husband,  John  F.  Burk,  then  re- 
sided in  the  state  of  Mississippi.  In  the  fall  of  1846  or  the 
winter  of  1847,  Burk  and  wife,  having  the  woman  slave  still  in 
possession,  removed  to  Drew  county,  Arkansas;  the  woman  in 
the  mean  time  having  borne  Joe,  the  property  now  in  dis- 
pute. On  the  twentieth  of  April,  1847,  Hack  conveyed  said 
woman  and  her  child  Joe  to  the  plaintiff,  Simeon  Henderson, 
in  trust,  for  the  sole  use  and  benefit  of  Mrs.  Bu^k  during  her 
Ufe,  and  to  her  children  after  her  death,  for  their  separate  use, 
maintenance,  and  support,  wholly  free  from  the  debts  and  lia- 
bilities of  the  husband,  and  denying  him  the  right  to  exercise 
any  control  whatever  over  said  slaves,  or  to  hire  or  sell  them. 
This  conveyance  by  deed  of  the  date  above  was  duly  acknowl- 
edged and  recorded  in  the  county  of  Marshall  and  state  of 
Mississippi,  the  then  residence  of  Henderson,  the  grantee. 
Burk  and  wife  still  continued  to  reside  in  Arkansas,  with  the 
slaves  in  their  possession,  and  apparently  under  the  control  of 
the  husband  and  wife  in  the  performance  of  ordinary  house- 
hold duties,  until  the  twenty-sixth  of  June,  1849,  at  which  time 
the  boy  Joe  was  taken  in  execution  to  satisfy  a  debt  contracted 
by  Burk  with  O'Neill,  the  appellant,  on  the  twenty-seventh  of 
April,  1849,  for  sixty-six  dollars  and  forty-seven  cents.  The 
deed  from  Hack  to  Henderson  was  never  recorded  in  Arkansas; 
nor  was  it  known  here  that  such  conveyance  existed.  Under 
this  state  of  facts,  the  question  of  law  intended  to  be  raised  by 
the  instructions  asked  by  the  defendant  and  refused  to  be  given 
by  the  court  is,  whether  the  deed  was  or  was  not  void  under  the 
Digest,  sec.  7,  c.  104,  as  against  creditors  and  purchasers,  for 
want  of  registiy  in  this  state. 

As  between  parties  in  interest  competent  to  assert  and  pro- 
tect their  legal  rights,  it  would  seem  clear  that  the  grantee  hold- 
ing the  title  to  the  property,  by  suffering  the  property  to  remain 
in  the  possession  of  a  third  person  without  notice  of  his  title, 
oould  not  hold  agftinst  a  creditor  who  had,  upon  the  presump- 
tion that  the  title  and  true  ownership  were  with  the  possession. 
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^yen  credit  to  him  who  held  such  property  in  possession,  oi 
against  an  innocent  purchaser  who  buys  upon  such  presumption, 
and  in  good  faith  pays  his  money  for  the  property.  But  in  a 
4saae  like  the  present,  where  the  real  party  in  interest  is  a  fems 
4xweri  subject  to  the  control  of  her  husband,  and  for  the  most 
party  by  reason  of  her  coverture,  without  power  to  assert  and 
protect  her  interest  and  rights,  the  law  has  thrown  around  her 
its' protection,  and  not  only  relieves  her  from  acting  or  from  the 
consequences  of  her  acts,  but  also  protects  her  against  the  neg- 
ligence or  the  abuse  of  the  trust  by  the  trustee.  If  such  was 
not  the  case,  the  trust  would  amount  to  nothing,  the  trustee 
having  a  mere  naked  legal  title  in  the  property,  but  which  (as 
is  the  case  in  this  instance)  is  not  to  remain  either  in  his  pos- 
session or  under  his  control,  but  to  be  used  and  enjoyed  by  a 
wife  and  helpless  children,  made  by  the  law,  as  well  as  their 
helpless  dependence  and  their  affection,  subject  to  the  control 
of  the  husband,  over  whose  character  for  prudence  and  discre- 
tion, by  the  mere  fact  of  executing  such  a  deed,  a  shade  of  doubt 
is  cast;  who  may,  at  pleasure,  change  his  residence,  involve 
himself  in  debt,  or  even  sell  the  property.  It  would  be  hazard- 
ous to  the  interest  of  the  wife,  even  with  the  greatest  vigilance 
on  the  part  of  the  trustee,  to  require  him  to  follow  up  the  trust 
property,  and  have  his  interest  in  it  made  known  of  record;  but 
even  then,  if  the  statute  of  frauds  may  be  successfully  pleaded 
against  her  rights,  no  vigilance  on  her  part  or  on  the  part  of 
the  trustee  would  be  sufficient  to  protect  her  interest,  because 
the  husband  might  remove  the  property,  and  contract  with  in- 
nocent purchasers  and  creditors,  to  the  utter  overthrow  of  the 
rights  of  the  wife. 

That  under  circumstances  such  as  the  present,  and  perhaps 
in  this  case,  the  husband  may  perpetrate  fraud  upon  innocent 
creditors  and  purchasers  is  very  true,  and  it  may  seem  wrong  to 
protect  the  property  against  their  equitable  claim.  But  then, 
when  we  consider  the  situation  of  the  wife,  how  utterly  impossi- 
ble it  is  for  her,  in  view  of  her  relation  to  her  husband,  to  pro- 
tect her  rights,  it  would  be  equally  wrong  to  hold  her  responsi- 
ble for  the  acts  of  her  husband.  The  most  important  question 
is,  Did  the  wife  acquire  an  interest  in  the  property  as  cestui 
que  trust  by  a  full  compliance  with  the  laws  of  the  state  in  which 
the  contract  was  entered  into  at  the  time  it  was  executed  ?  If 
so,  we  apprehend  that  no  act  of  the  trustee  or  of  the  husband, 
nor  would  any  apparent  hardship  growing  out  of  such  act,  divest 
bar  of  her  interest  in  the  property.     In  the  correctness  of  this 
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position  we  feel  fully  sustained  by  the  opinion  of  the  supremo 
eourt  of  the  United  States:  Bank  v.  Lee,  13  Pet.  107.  The  facts 
hi  that  case  weie:  That  in  1809,  Bichaid  Bland  Lee,  then  a  rest* 
dent  of  Fairfax  county,  Virginia,  with  his  family,  conveyed  sev- 
eral slaves  to  certain  trustees  in  trust  for  the  sole  use  of  his  wife, 
which  deed  was  duly  acknowledged  and  recorded  in  said  county; 
afterwards  Lee  moved  with  his  family  to  Washington  city,  in 
the  District  of  Oolumbia,  and  took  with  him  the  slaves  so  con- 
veyed in  trust,  and  exercised  ownership  over  them  as  his,  and 
executed  a  deed  of  trust  to  the  cashier  of  the  United  States  Bank 
for  said  slaves  to  secure  the  payment  of  six  thousand  dollars, 
money  borrowed  of  the  bank.  The  deed  of  trust  executed  in 
Virginia  for  the  use  of  Mrs.  Lee  was  never  recorded  in  the  Dis- 
trict of  Columbia,  nor  had  the  bank  any  notice  whatever  of  the 
claim  of  Mrs.  Lee  to  the  slaves  until  long  after  the  deed  was 
executed  to  the  bank,  and  after  the  death  of  Mr.  Lee. 

Under  this  state  of  case,  it  was  contended  for  the  bank  that, 
notwithstanding  Mrs.  Lee's  title  may  have  been  perfect,  and 
well  protected  against  the  statute  of  frauds  under  the  registry 
act  of  Virginia  whilst  the  property  remained  in  the  possession 
of  Lee  in  that  state,  yet  when  removed  to  the  District  of  Oolum- 
bia, the  statute  of  Maryland,  which  requires  all  contracts  for 
goods  and  chattels  whereof  the  vendor  shall  remain  in  posses- 
sion to  be  recorded,  or  else  to  be  void  as  to  purchasers,  operated 
upon  the  Virginia  title  of  Mrs.  Lee,  and  defeated  it  for  the 
benefit  of  purchasers  from  the  husband.  When  answering  this 
position.  Judge  Oatron,  who  delivered  the  opinion  of  the  court, 
said:  '*  The  statute  has  no  reference  to  a  case  where  the  title 
has  been  vested  by  the  laws  of  another  state;  but  operates  only 
on  sales,  mortgages,  and  gifts  made  in  Maryland.  The  writing 
•hall  be  recorded  in  the  same  county  where  the  seller  shall  reside 
when  it  is  executed.  The  seller,  Bichard  Bland  Lee,  residing 
in  Virginia,  it  was  impossible  for  Mrs.  Lee  to  comply  with  the 
act;  that  the  Virginia  deed  secured  to  Mrs.  Lee  the  same  right 
here  that  it  did  in  Virginia,  we  apprehend  to  be,  to  some  extent, 
an  adjudged  question."  The  judge  then  cited  Bnice  v.  Smiih,  3 
Har.  &  J.  449;  Crenshaw  v.  ArUhony,  Mart.  &  Y.  110;  and  closes 
his  opinion  thus:  "  The  deed  vesting  the  property  in  Mrs.  Lee's 
trustees,  having  been  duly  recorded  in  the  manner  required  by 
the  statute,  it  was  effectual,  according  to  the  laws  of  Virginia,  to 
protect  the  title  against  subsequent  creditors  of  or  purchasers 
from  Bichard  Bland  Lee/' 

The  case  of  Crenshaw  T.AnOumy,  supm,  was  an  action  in  detiiiiM 
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for  a  slaTO  sold  by  a  judgment  creditor  to  satisfy  a  debt  eon* 
tracted  by  the  husband  whilst  the  slare  was  in  his  possession. 
The  deed  of  trust,  securing  the  property  to  the  use  of  the  wife» 
was  executed  in  Yirginia,  and  there  duly  admitted  to  record,  all 
of  the  parties  and  the  property  then  being  in  Virginia.  The< 
husband  moved  to  Tennessee,  with  the  slave  in  his  possession. 
The  deed  never  was  recorded  in  Tennessee,  nor  had  the  creditor 
any  notice  of  the  wife's  title. 

The  supreme  court  of  Tennessee  held  that  the  deed  made  ia 
Virginia,  separating  the  title  and  the  possession,  was  of  a  char^ 
acter  to  be  operated  upon  by  the  Virginia  statute;  and  had  th» 
deed  not  been  recorded  there,  as  to  creditors  and  purchasers  th» 
tit]e  would  have  been  deemed  to  be  with  the  possession;  but 
having  been  recorded  there,  a  title  fair  and  unimpeachable 
vested  in  the  trustee  and  cestui  qus  tmsi,  and  being  valid  in  Vir* 
ginia^  the  statute  of  Tennessee  could  not  affect  it;  and  that  the- 
wife's  interests  were  not  affected  by  her  silence  in  regard  to  the 
title  which  she  held  to  the  property.  These  decisions  distinctly 
announce  the  principle  which  we  think  must  govern  the  decisioa 
of  the  case  now  before  us,  which  is,  that  if  a  perfect  title  is  ae» 
quired  in  accordance  with  the  laws  of  the  state  in  which  the 
parties  reside  at  the  time  the  contract  is  made,  and  where  it  ia 
made,  that  such  title  is  not  affected  by  neglect  or  omission  of 
the  trustee,  the  husband,  or  the  wife  to  record  such  deed  in  the 
state  to  which  the  property  may  be  removed,  or  where  it  may  be 
subsequently  held.  Some  importance  seems  by  the  court,  in  the 
case  of  Orenshaw  v.  Anthony,  supra,  to  be  attached  to  the  fact  thai 
the  deed  was  recorded  in  Virginia,  and  it  is  said  that  had  that  not 
been  the  case,  registry  in  Tennessee  would  have  been  neoessaiy 
in  order  to  prevent  the  operation  of  the  statute  of  frauds  in  that 
state.  If  the  court  intended  to  assert  that  registry  in  Virginia 
was  necessary  in  order  to  make  the  title  in  the  trustee  perfect^ 
then  this  decision  rests  upon  the  ground  assumed  in  the  case  of 
Bank  v.  Lee,  supra:  that  if  the  title  is  perfect,  the  wife  is  not 
bound  to  record  such  title  in  every  state  to  which  her  husband 
may  remove;  and  if  it  is  perfect  in  the  state  where  it  is  made 
wiUiout  registry,  that  it  is  a  matter  of  no  consequence  to  the 
creditors  of  another  state  whether  it  was  or  was  not  recorded  in 
the  state  where  it  was  executed,  because  it  is  very  evident  that  it 
would  be  no  notice  to  them,  and  no  compliance  with  the  laws  of 
the  state  to  which  the  property  may  be  removed.  We  have  re- 
marked upon  this  part  of  the  Tennessee  decision,  that  we  najy 
avoid  the  inference,  which  might  be  drawn  from  silenoe,  thai 
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we  consider  regisfxy  in  the  state  where  the  right  aocraes  easen** 
tial  to  protect  the  rights  of  the  wife  only  so  far  as  may  be  nee- 
^esarj  to  make  her  title  perfect  in  the  property.  And  it  has 
been  deemed  the  more  necessary  to  this,  from  the  fact  that  the 
eopreme  court  of  Texas  has  made  this  part  of  the  decision  of  the 
coart  in  the  case  of  Crenshaw  ▼.  Anthony,  supra,  the  basis  of  their 
decision  of  the  case  of  Warren  t.  Dickinson,  3  Tex.  460.  In  that 
4sase  Warren  and  wife  resided  in  Texas,  and  had  in  their  posses- 
fiion  a  slave  belonging  tp  the  father  of  Mrs.  Warren,  who  re- 
sided in  the  state  of  Mississippi,  where  he  died,  and  by  his  will 
bequeathed  this  slave  to  Jiis  daughter,  Mrs.  Warren.  After  the 
death  of  the  testator,  Warren,  the  husband,  sold  the  slave  to 
the  defendant,  who  had  no  notice  of  the  title  of  Mrs.  Warren, 
unless  the  recording  of  the  will  in  Mississippi  should  be  held 
fluch.  Under  this  state  of  case,  the  supreme  court  of  Texas  de- 
cided against  the  title  of  the  wife  to  the  slave:  not  because  of 
«ny  defect  in  the  will,  or  that  it  was  not  in  all  respects  a  valid 
'win  according  to  the  laws  of  Mississippi,  where  it  was  made; 
but  upon  the  ground  that  the  property  and  the  claimant,  the 
wife,  should  have  been  resident  in  Mississippi  at  the  time  the 
mil  took  effect  and  was  recorded. 

Now,  it  is  evident,  if  this  be  the  case,  it  can  not  be  for  want 
t>f  title  in  Mrs.  Warren  in  the  slave,  unless  it  could  be  main- 
tained that  property  can  not  be  devised  unless  it  is  actually 
in  the  place  where  the  devise  is  made,  and  where  it  took 
•effect,  and  where  the  devisee  also  resided;  which  is  certainly 
not  the  law.  But  it  must  be  upon  the  ground  that  registry, 
under  the  circumstances  of  the  case,  in  the  state  of  Mississippi, 
was  equivalent  to  registry  in  Texas,  in  protecting  the  registry 
of  the  wife  to  the  property  there,  and  if  so,  then  as  the  will  was 
registered  in  Mississippi  before  the  sale  of  the  slave  to  the  de- 
fendant, it  would  seem  to  follow  that  the  court  should  have 
•charged  them  with  notice  of  the  wife's  title,  and  have  decided 
in  her  favor;  but  as  such  was  not  the  decision  of  the  court,  and 
as  it  was  held  that  the  notice  to  be  effectual  should  have  been 
^ven  whilst  the  property  was  in  the  state  of  Mississippi,  and 
before  the  removal  of  the  wife  to  Texas,  we  must  presume  that 
tihe  court,  in  fixing  the  notice  at  that  date,  considered  it  in  some 
vespects  as  essential  to  the  validity  of  the  title  itself,  when  it 
look  effect  in  Mississippi;  and  by  so  considering  that  decision, 
it  may  be  reconciled  with  the  rule  held  in  Bank  v.  Lee,  supra; 
•nd  if  considered  otherwise,  we  must  dissent  from  it,  in  so  far 
•8  it  may  conflict  with  the  opinion  already  expressed:   thai 
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wherever  a  perfect  titie,  according  to  the  laws  in  foroe  in  the 
fitate  in  which  it  is  made,  vests  property  in  the  wife  or  in 
trustees  for  her  use,  such  title  remains  in  her,  notwithstanding 
any  change  of  the  residence  of  the  husband,  who  may  exezcise 
an  apparent  control  and  ownership  of  the  property,  or  any  act 
of  fraud  or  negligence  on  the  part  of  the  trustee  or  the  husband; 
nor  is  she  required  to  do  any  act  on  her  part  to  protect  her 
title.  But  the  law,  in  consideration  of  her  limited  rights  as  a 
feme  covert^  so  far  throws  around  her  title  its  protection  as  to 
protect  it  from  the  consequences  incident  to  such  negligence  or 
abuse  of  trust. 

It  is  very  true  that  this  rule  may  result  in  cases  of  hardship 
to  creditors  and  innocent  purchasers,  who,  finding  the  property 
in  the  possession  of  the  husband,  may  well  presume  the  title  to 
bo  in  him;  but  then,  on  the  other  hand,  without  this  rule,  the 
greatest  wrong  might  result  to  the  wife,  who  for  the  most  part 
is  deprived,  under  the  laws,  of  the  power  to  hold  a  separate  and 
distinct  ownership,  and  whom,  on  account  of  her  marriage  rela- 
tions, public  policy  would  not  compel  to  expose  the  fraud  per- 
petrated by  her  husband  by  gaining  credit  upon  the  faith  of  the 
property  as  being  his.  In  view  of  these  principles,  a  brief  re- 
view of  the  facts  of  this  case  will  enable  us  to  decide  the  material 
question  involved  in  it. 

We  have  seen  that  the  deed  of  trust  was  executed  in  the  state 
of  Mississippi,  the  residence  of  the  trustee,  and  was  there  duly 
authenticated  and  recorded.  This,  in  our  opinion,  was  suffi- 
cient to  vest  the  legal  title  in  the  trustee  for  the  use  therein  ex- 
pressed. It  is  true  that  a  few  months  before  that  time  Burk 
and  wife  had  removed  with  the  slave  to  Arkansas,  but  this  we 
have  said  did  not  affect  the  validity  of  the  title.  The  debt  for 
the  satisfaction  of  which  the  boy  was  seized  and  sold  was  not 
contracted  until  more  than  two  years  after  the  execution  of  the 
deed  of  trust.  Under  this  state  of  case,  even  under  the  rule  as 
held  in  Warren  v.  Dickinson^  supra,  by  the  supreme  court  of  Texas, 
if  the  slave  had  been  in  Mississippi,  and  the  wife,  the  cestui  que 
trust,  had  also  resided  there  when  the  deed  was  executed  and 
recorded,  the  subsequent  removal  of  the  property  to  Arkansas 
would  not  have  affected  the  wife's  title,  and  if  not  there,  would 
it  if  made  a  few  months  after?  Was  the  creditor  in  the  first  in- 
stance affected  with  notice  of  a  deed  recorded  in  Mississippi  7 
If  so,  why  not  when  the  deed  was  recorded  a  few  months  after? 
There  can  certainly  be  no  good  reason,  because  the  same  rule  ol 
law  that  required  him  to  look  to  a  registry  beyond  the  limits  of 
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this  state  at  one  time  wotild  also  at  another;  and  as  his  contract 
was  made  long  after  the  execution  of  the  deed,  he  would  be 
held  to  notice  of  it.  But  the  truth  is»  that  the  registry  of  the 
deed  in  Mississippi  was  no  notice  to  the  creditor  in  Arkansas,  no 
matter  when  made.  At  the  time  of  the  le^y  the  purchaser  had 
notice  of  the  title  of  Mrs.  Burk;  and,  by  a  jury  called  to  tiy  the 
right  of  property,  it  was  found  not  to  be  subject  to  the  pay- 
ment of  Burk's  debts,  so  that  he  purchased  with  the  fullest 
notice  of  the  trust;  but  the  question  does  not  turn  upon  notice 
at  the  time  of  the  levy  and  sale,  but  upon  the  question  as  to 
whether  the  trast  title  was  Toid  under  our  statute  for  want  of 
registry  in  this  state,  and  we  have  said  that  it  was  not. 

From  the  view  thus  taken  of  the  rights  of  the  plaintiff  as 
trustee,  it  follows  that  the  first,  second,  third,  fifth  and  seyenth 
instructions  were  properly  refused  by  the  court  below;  all  of 
them  growing  out  of  the  supposed  effect  of  the  statute  of  frauds 
upon  the  plaintiff's  title.  It  was  not  necessary ,  in  order  to 
maintain  the  action,  for  the  plaintiff  to  offer  proof  of  his  accept- 
ance of  the  trust;  the  bringing  of  the  suit  and  the  acting  as 
such  were  sufficient;  therefore  the  fourth  instruction  asked  was 
properly  overruled. 

The  sixth  instruction  was  also  properly  oyerruled,  becaune 
the  property  was  tortiously  taken  from  the  possession  of  tii'i 
feme  covert;  and  although  the  tort  was  waived  and  the  suit 
brought  in  detinue,  no  demand  was  necessary  to  entitle  the 
plaintiff  to  recover:  Schulenburg  v.  OampbeUy  14 Miss.  491;  Prater 
V.  Frasier,  11  Ark.  249. 

The  remaining  question  relates  to  the  admission  of  the  depo- 
sition of  a  witness  over  the  objection  of  the  defendant.  The 
principal  ground  of  objection  to  the  deposition  is,  that  it  waa 
taken  without  notice  to  the  defendant.  The  deposition  was 
taken  under  the  provisions  of  the  Digest,  c.  55,  sees.  9-12,  p. 
433,  which  provide  for  the  taking  of  depositions  upon  petition 
to  the  court.  The  order  was  granted  upon  petition  for  leave  to 
take  depositions  upon  interrogatories  and  cross-interrogatories. 
The  eleventh  section  provides  that  the  interrogatories  shall  be 
drawn  up  and  signed  by  the  parties  under  the  direction  of  the 
court,  and  if  either  party  shall  refuse  to  join  in  such  interroga- 
tories, such  refusal  shall  not  prevent  the  issuing  of  the  commis- 
sion. Under  the  provisions  of  this  statute,  when  the  interroga- 
tories are  agreed  upon  by  the  parties  and  signed  by  them,  or 
where  one  of  the  parties  shall  refuse  to  join,  the  effect  of  which 
is  an  abandonment  of  his  right  to  file  cross-interrogatories, 
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there  can  be  no  neoessity  for  notice  of  the  time  and  place  for 
taking  the  depositions^  because  the  evidence  is  confined  to  the 
particular  interrogatories  propounded,  and  the  officer  or  person 
appointed  by  the  court  to  take  the  depositions  is  charged  with 
the  due  execution  of  the  commission,  and  his  conduct  can  in  no 
wise  be  influenced  by  the  presence  of  either  party. 

It  seems  that  the  defendant  was  duly  notified  of  the  applica- 
tion  of  the  rule  in  this  case,  and  thereafter  must  be  presumed 
to  have  had  notice  of  the  further  action  of  the  court  upon  peti- 
tion. His  failure  to  file  cross-interrogatories  or  to  sign  the 
interrogatories  propounded  by  the  plaintiff  could  not,  under 
the  eleventh  section  of  said  act,  prevent  the  issuing  of  the  com- 
mission, or  become  the  grounds  for  objection  to  the  depositions 
when  taken.  There  was  no  valid  objection  to  the  deposition 
upon  this  ground,  but  even  if  there  was  upon  this  or  either  of 
the  other  grounds  relied  upon,  it  could  in  no  wise  change  the 
final  determination  of  this  case,  because,  independent  of  tiiat 
deposition,  there  was  clear  and  conclusive  proof,  to  which  it 
was  cumulative,  of  the  plaintiff's  right  to  recover.  And  when 
this  is  the  case,  and  the  question  is  presented  to  the  circuit 
court  as  to  whether  the  party  should  have  a  new  trial,  that  court 
may  well  refuse  to  set  aside  the  verdict  and  grant  a  new  trial» 
under  the  rule  repeatedly  recognized  by  this  court,  that  where, 
upon  the  whole  case  as  shown  by  the  evidence,  irrespective  of 
that  objected  to  as  inadmissible,  the  verdict  is  right,  it  should 
not,  because  of  the  improper  admission  of  such  evidence,  be 
reversed:  Payne  t.  BnUon,  10  Ark.  60. 

Affirmed. 


PowKB  ov  Feiob  Oovkbt  ovkb  hkb  Skpabats  Estatb:  Tkomat  v.  Mmttf 
30  Am.  Deo.  230,  uid  note  oontaining  An  elaborate  diioiiwinn  of  the  mbleoi. 

Ths  FBurciPAL  OASK  IS  cmsD  in  McNdU  v.  Arnold^  17  Ark.  168;  to  tbo 
point  that  a  deed  dnly  exeonted,  etc.,  in  another  state  aooording  to  the  lam. 
thereof  ia  not  neoeeaary  to  be  recorded  where  it  is  offered  in  eridenoe  to  pro- 
tect the  rights  of  the  grantee;  and  in  the  same  case,  p.  174,  to  the  point  thai 
the  trustee  of  the  wife  ooold  bring  detinue^  without  previou  domand,  agalnaft 
the  porohaser  of  her  pwperty,  levied  upon  and  sold  for  her  hisbaad^i  dabtiu 
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Ihnis  v.  Steameb  Senatob. 

[4  OlUVOBHIA,  6.] 

nr  OAn  or  Gollisiok,  Posirioir  ot  Vissbls  «nd  the  oharmotv  of 
the  vSif^  Are  in  evidenoe,  it  is  proper  to  ask  %  witness  whether  a  Tessaly 
on  moh  a  night  and  in  such  a  plaoe»  ooold  be  seen  at  a  oonsiderable  die* 
tsnoe  from  a  vessel  approaching  the  shore;  and  if  so^  how  iu  7 

Acnaa  to  reooTor  damages  ariaiiig  from  a  ooUiaion.  Thm 
opinion  states  the  case. 

M.  H.  MoAUuter,  for  the  plaintiff. 

A.  T.  Wihon,  for  the  defendant 

By  Oonrty  MtTBBAT,  0.  J.  This  was  an  action  brought  by 
Innis,  the  owner  of  the  ship  Bhode  Island,  for  damages  arising 
from  a  collision  by  the  steamer  Senator.  The  charge  of  the 
court  below  is  substantially  correct,  and  the  only  error  which 
we  discover  is  the  refusal  of  the  court  to  admit  certain  testimony 
tending  to  show  how  far  the  Bhode  Island  could  hare  been  seen 
at  the  time  of  the  collision.  After  the  witness  had  testified  con- 
cerning the  position  of  the  vessels  and  the  character  of  the  night, 
he  was  asked  whether,  **  allowing  the  Bhode  Island  occupied 
the  position  marked  upon  the  diagram  presented,  and  that  the 
night  was  merely  a  starlight  night  (without  a  moon)  oyerhead, 
but  hazy  along  tiie  water,  if  the  Bhode  Island  would  be  visible 
from  a  vessel,  from  any  considerable  distance  approaching  the 
land,  and  if  so,  to  state  the  distance  at  which  she  would  be 
visible."  This  question,  together  with  several  others  of  a  simi* 
lar  character,  was  overruled  by  the  court,  upon  the  ground  that 
it  was  hypothetical  and  speculative,  and  that  the  witness  oould 

Ak.  Daa  Toiii  TiX  tff.  f17 
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only  be  allowed  to  state  the  facts  and  the  relatiTe  positions  of 
the  vessels,  from  which  it  was  the  proyince  of  the  jniy  to  say 
which  was  in  fault.  It  is  undoubtedly  trae  that  the  jniy  must 
make  np  their  verdict  from  the  facts,  and  to  that  end  ibe  specu- 
lative opinions  of  witnesses  are  carefully  excluded.  But  it  is 
difficulty  in  such  a  case  as  the  present,  to  say  how  the  rlitrVnAaa 
of  the  night  could  have  been  so  brought  home  to  the  knowledge 
and  comprehension  of  the  jury  as  to  enable  them  to  determine 
whether  the  Senator  was  in  fault,  unless  by  some  such  question 
as  the  one  propounded.  The  character  of  the  night  had  been 
described,  and  the  better  to  understand  whether  objects  could 
be  easily  distinguished,  it  was  asked  whether  a  vessel,  on  sneh 
a  night  and  in  such  a  place,  could  be  seen  at  a  considerable 
distance  from  a  vessel  approaching  the  shore;  and  if  so,  how  farf 
The  question  was  direct,  and  the  answer  would  have  been  suffi« 
ciently  certain.  The  witness  must  have  stated  that  the  vessel 
could  have  been  seen  within  some  named  distance,  fromwhieh 
the  jury  might  have  drawn  the  inference  of  fault. 

The  judj^nent  of  the  court  below  is  reversed,  and  a  new  trial 
ordered. 

ISiMtuERfMun^  J.)  oononrxed. 


Hutchinson  v.  Peblet. 

[4  CAX0OBIIIA,  88.] 

PMot  G9  Pbiob  PossassioN  IS  SorrxoisNT  to  Maizttadt  Enonan  tm 

againtt  a  mere  naked  trespasser. 
Allboation  that  PLAnmiT  was  in   Possbbioit  at  Tim  of  Ooskib 

complained  of  is  sufficient  allegation  of  title  to  sustain  the  declaration* 

EjEomsNT  to  recover  possession  of  a  tract  of  land.  The 
plaintiff  in  his  complaint  alleged  that  he  was,  on  the  first  day  of 
October,  1861,  and  for  a  long  time  prior  thereto  had  been,  in 
the  possession  of  the  land  sued  for,  and  that  being  so  in  pos- 
session, and  claiming  the  right  to  such  possession,  the  defend- 
ant entered  and  ejected  him  therefrom,  to  his  damage  in  the 
sum  of  one  thousand  five  hundred  dollars.  The  defendant  de- 
murred to  the  complaint,  on  the  grounds:  1.  That  it  did  not  set 
up  any  title  or  claim  any  right  of  property  in  the  land;  2.  That 
the  plaintiff  did  not  aver  any  right  of  possession  in  the  land; 
8.  That  it  did  not  state  how  the  damages  claimed  had  accrued* 
The  demurrer  was  sustained,  and  the  plaintiff  appealed* 
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A.  C.  Peachy^  for  the  appellant. 
Terry  and  Perley,  for  the  respondent. 

By  Court,  Hstdkntsldt,  J.  Possession  is  always  prima/acie 
eyidenoe  of  title,  and  proof  of  prior  possession  is  enough  to 
maiutain  ejectment  against  a  mere  naked  trespasser.  The  alle- 
gation that  the  plaintiff  was  in  possession  at  the  time  of  the 
ouster  complained  of  ia  a  sufficient  allegation  of  title  to  make 
the  declaration  good.  The  demurrer  was,  therefore,  improperly 
sustained. 

The  judgment  is  reyersed,  with  costs,  and  the  cause  remanded. 

MuBBAT,  0.  J.,  concurred. 

PoasissiON  IB  PaiMA  Facib  Evidbnob  Of  TiTLB,  and  Is  taffioient  to 
nufcintain  ejectment;  See  McLawrin  ▼.  SdtmoM^  62  Am.  Deo.  563,  note  567, 
where  other  cases  are  collected;  WtnaiiB  v.  CharUiy^  poai^  p.  597;  Saeramenio 
V,R,R.  Co.  Y.  Jfo/ott;  7  Cal,  579;  ^ogis  v.  ifcky,  9  Id.  427;  TWner  y.  itU. 
ridge^  McAll.  232,  aU  citing  the  principal  case. 


Wblton  and  Wipe  v.  Adams  &  Co. 

[4  Oauvobsxa,  ST.] 

CKBTinoATB  or  Dbfosit  is  Ksootiablb  SiBOuaiTTy  and  so  far  as  negotia- 
bility is  concerned,  stands  on  the  same  footing  as  promissory  notes. 

M^*»^  Of  Lost  oa  Dbstbotxd  Nbootiablb  Instbumbnt  mat  RaqtmiB 
Indbmnitt  against  aU  fntnre  claims  under  it,  before  its  payment  can  be 
enforced  by  law. 

AonoN  on  a  certificate  of  deposit  issued  by  the  defendants. 
Harriet  Williamson,  prcTious  to  her  marriage  with  the  plaintiff 
Welton,  deposited  with  Adams  &  Co.,  of  San  Francisco,  four 
thousand  eight  hundred  and  fifty  dollars,  for  which  they  issued 
to  her  a  certificate  of  deposit,  payable  at  their  office  in  San 
Francisco  on  return  of  the  certificate  with  her  indorsement 
thereon.  Plaintiffs  alleged  that  the  certificate  was  destroyed  by 
a  fire  which  burned  down  the  house  in  which  she  was  living. 
Harriet  Williamson,  both  before  and  after  her  marriage,  de-» 
manded  payment  of  the  defendants,  which  they  refused  to  make 
without  the  production  of  the  certificate  or  a  bond  of  indemnity. 
The  plaintiffs  alleged  their  inability  to  give  the  indemnity  de- 
manded. The  district  court,  sitting  as  a  jury,  found  for  the 
plaintiffs,  and  the  defendants  appealed. 

J,  Nedy  Johnson,  for  the  appellants. 

Latham  and  Aldrichf  for  the  respondenta. 
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Bj  Court,  HsTDENVELDT,  J.  When  this  caae  was  first  aigoed, 
I  came  to  the  oondusion  that  a  oertifioate  of  deposit  was  ft  aon* 
negotiable  aeonrity,  and  upon  that  hypothesis  it  was  veiy  clear 
that,  like  all  other  unnegotiable  paper,  whoever  ohums  it  most 
do  so  in  the  name  of  the  payee,  and  consequently  the  defense 
of  "payment  to  the  depositor"  would  be  valid  against  all 
others.  After  a  reargument  of  the  cause.  I  am  satisfied  that 
my  first  opinion  was  incorrect. 

The  common  use  of  this  kind  of  security  is  of  recent  origin, 
and  they  have  therefore  not  been  made  the  subject  of  judicial 
decision,  as  far  as  I  can  discover.  An  examination  into  their 
specific  character  shows  that,  although  difiering  in  form  from  a 
promissory  note,  yet  they  have  aU  of  its  important  incidents. 
Each  contains  a  promise  by  one  person  to  pay  another  person, 
absolutely  and  unconditionally,  a  certain  sum  of  money  at  a  time 
specified  therein.  The  rules  of  law  in  reference  to  all  aeouxitiea 
ought  to  be  applied  according  to  the  nature  of  the  seonrity,  and 
not  be  infiuenced  by  the  name  by  which  the  paper  ia  commonly 
known.  I  have,  therefore,  no  longer  any  doubt  that  these  cer- 
tificates of  deposit  must  be,  as  far  as  negotiability  is  oonoemed, 
placed  upon  the  same  footing  as  promissory  notes.  These  latter 
were,  I  think,  very  clearly  negotiable  at  common  law,  indepen- 
dent of  the  statute  of  Anne;  but  if  there  are  any  doubts  as  to 
that  position,  they  are  solved  by  the  provisions  of  our  statute: 
See  Oomp.  L.  146. 

This  brings  us  to  the  main  question  raised  upon  the  reoord, 
whether  the  maker  of  a  negotiable  security  has  a  right  to  require 
indemnity  against  all  future  claims  when  it  is  alleged  that  the 
paper  has  been  lost  or  destroyed.  Upon  this  point,  the  Ameri- 
can authorities  are  conflicting.  Some  hold  that,  upon  proof  of 
the  destruction  of  the  paper,  no  indemnity  ought  to  be  de- 
manded. In  England,  a  suit  at  common  law  can  not  be  brought, 
but  a  resort  must  be  had  to  the  court  of  chancery,  which  always 
decrees  indemnity*  The  same  rule  as  to  indemniljy  prevails  in 
France,  except  in  the  case  of  paper  unnegotiable. 

It  is  undeniable  that  upon  the  payment  of  a  note  or  bill  the 
maker  or  acceptor  has  a  right  to  its  possession,  as  a  voucher  oi 
its  payment,  Oan  this  right  be  taken  away  without  an  equiva- 
lent? It  is  said  that  proof  of  its  destruction  is  a  guffioieiii 
assurance  that  it  can  never  afterwards  appear.  Bat  when  we 
reflect  upon  the  uncertainty  and  fallibility  of  all  human  testi- 
mony, it  looks  unjust  to  force  the  risk  of  its  reappearance  upon 
a  jfKKtj  totally  innooont  of  fault,  and  who  has  not  Iwigained 
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irith  a  Tiew  to  any  mischance  which  may  in  the  fntore  reeolt  to 
his  injuzy.  I  think  that  there  never  can  be  to  him  that  asaur-i 
ance  of  the  loss  or  destniction  of  the  paper  as  should  force  him, 
against  his  will,  to  take  the  peril,  either  of  defending  an  action 
thereaf ter,  or  of  repaying  the  amount.  The  negligence  or  mis- 
fortune of  the  holder  ought  not  to  give  him  the  right  of  casting 
such  a  burden  upon  the  maker. 

In  examining  and  comparing  the  numerous  conflicting  author* 
ities,  and  the  reasoning  which  they  adduce,  I  am  satisfied  that 
the  best  rule  is  to  require  the  indemnity  in  all  oases,  whether  a 
bill  or  note  be  lost  or  destroyed.  It  may  in  some  cases  operate 
as  a  great  inconvenience,  and  may  even  produce  hardship,  but 
00  does  nearly  every  mischance  or  misfortune.  We  only  deter- 
mine to  let  it  be  visited  where  it  is  properly  due.  A  different 
rule  would  produce  equal  or  more  hardship  and  inconvenience 
where  it  is  the  least  merited. 

Judgment  reversed  and  cause  remanded. 

MuxBAT,  0.  J.,  concurred. 

CxBTivtaATB  ov  Dbposit  18,  VK  LsoAL  EmoT,  Pbomibbobt  Notb:  86« 
LiaviU  y.  Palmtr^  61  Am.  Deo.  338,  note  343;  BotOhem  Loom  Oo.  v.  Mcirrii^ 
44  Id.  188;  note  to  (TNtUl  t.  Bradford,  42  Id.  676^  whera  this  labjeot  ia 
dieooBsed  wA  length,  and  other  caaes  are  collected;  McMUkm  v.  iUcAarcb,  9 
0*1.  418;  MOU  v.  Barney,  22  Id.  248;  Brwmmagwm  v.  TaOami,  29  Id.  605; 
Poorman  v.  MtiU,  36  Id.  120,  all  citing  the  principal  oaee. 

Paxtt  Sunro  on  Loer  Nsqotiabli  iNSTRumifT  xuar  Gnrs  iNDuyiTT 
before  he  can  maJTitain  hit  action:  Priee  v.  Dunlap,  5  Gal.  484;  Bamdoiph  v. 
ffarria,  28  Id.  664,  both  citing  the  principal  caae.  See  a^BMmgY,  Oraham^ 
63  Am.  Deo.  610;  Truly  v.  Lom,  46  Id.  306,  note  307»  where  othmr  oaaee  ar« 
oited. 


People  v.  Coleman. 


(4  CAUfoanA,  M.) 

BaoB  STAm  n  Butbxkb  wnmN  m  Own  Sphbu,  aa  an  independent  aov* 
ereignty. 

CONSTITUTIOH    OF    flXATS  18  NOT    TO    BS    RbOABDBD  AB    GbAHT   OF  POWKB 

bnt  rather  aa  a  restriction  upon  the  powera  of  the  legialatnre;  and  th# 
legialatnre  may  ezerciae  all  powera  not  forbidden  by  the  oonatitntion  of 
the  state,  or  delegated  to  the  general  government,  or  prohibited  by  the 
oonatitation  of  the  Unitod  Siatea. 

PowBB  TO  Tax  Tbadbs,  Pbofxssionb,  and  Oooufations  ia  entirely  within 
the  control  and  reata  in  the  aonnd  dlacretion  of  the  legialatnre. 

OoBwrruTAONAL  Pboyision  that  "Taxation  shall  bb  Equal  and  nni« 
form  thronghont  the  atate,"  doea  not  operate  aa  a  limitation  npon  tha 
taxing  power  of  the  legialatnre,  and  apply  to  CFery  apeciea  of  taxation. 
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bat  appUes  only  to  direct  taxation  upon  property  aa  aneli.  It  wai  in- 
tended to  proTont  the  l^gulatare  from  fixing  an  arbitnuT'  standazd  aa  to 
kind  or  quality. 

VThsbs  Fkamsbs  of  CoimnTDTioif  Bobeow  Pnovisioirs  from  coostitationi 
of  other  states,  which  have  received  a  jndicial  oonstmction,  it  is  safe 
to  assome  that  they  adopted  snch  provisions  in  view  of  such  constrac- 
tion,  and  acquiesced  in  its  correctness. 

RxTXNUB  Law  Iictxkded  bt  Leoislatubb  to  Atfect  All  Pebsoks  abd 
Pbopeett  Alikb,  as  near  as  possible,  does  not  violate  a  constitutional 
provision  that  "laws  of  a  general  nature  shall  be  uniform  in  their 
operation."  JJn  the  very  nature  of  things,  it  is  impossible  to  devise  a  tax 
law  that  shall  operate  with  perfect  equality  upon  all. 

0TATB  Law  PBoyiDiNO  THAT  All  Goods,  Wabbb,  bto.,  Bbouoht  into 
Statb  from  any  other  state,  or  from  a  foreign  country,  to  be  sold  in  this 
state,  owned  by  any  person  not  domiciled  in  the  state,  shall  be  declared 
oonsigned  goods,  and  that  every  person  selling  aoeh  goods  shall  be  taxed 
a  certain  rate  on  the  value  of  the  goods  so  sold,  the  tsz  to  be  paid  by  the 
seller,  and  to  be  a  Hen  on  the  goods  in  the  hands  of  the  owner,  does  not 
violate  those  provisions  in  the  constitution  of  the  United  States  which 
confer  upon  congress  the  power  to  regulate  commerce,  and  prohibit  any 
state  from  levying  any  impost  or  duties  on  imports  or  exports. 

Taxiho  Powbb  is  Incideht  Of  Sotbbbigbtt,  the  exercise  of  which  be- 
longs exclusively  to  every  state,  and  attaches  alike  upon  everything  tbst 
comes  within  its  jurisdiction. 

Biqht  ov  States  to  Rbgctlatb  Gommbbgb  is  Ooiicubbbht  with  that  of 
congress,  provided  alw^ys^  however,  that  all  state  rognlations  tnoonsii- 
tent  with  thc;se  of  the  federal  government  on  this  subject  must  give 
way. 

Act  Levtino  Tax  on  Consxohxd  Goods  ib  Habss  ov  OamioBxi  is  not 
in  violation  of  the  clause  of  the  constitution  of  the  United  States  wliidi 
guarantees  to  dtiaens  of  one  state  the  same  privilefss  and  ffnmwnities  to 
which  they  are  entitled  in  their  own  states. 

Revenue  Act  of  1863  is  kot  in  Dbbooatiov  of  the  oonstitntion  of  OUi- 
fomia,  or  of  the  constitution  of  the  United  States. 

AonoNs  brought  to  recover  the  penalties  impoaed  by  the  reve- 
nue act  of  1853,  on  auctioneers  for  selling  property  without  a 
license,  and  also  on  sellers  of  consigned  goods  which  belonged 
to  persons  not  domiciled  within  the  state.  The  defendants  de- 
murred to  the  several  complaints,  and  claimed  that  the  whole 
act  was  in  direct  conflict  with  the  constitutions  of  the  state  and 
of  the  United  States.  The  demurrer  was  sustained  pro  forma, 
and  the  plaintiff  appealed.  The  other  facts  appear  from  the 
opinion. 

8.  0.  Hastings,  attorney  general,  Thomas,  Magraw,  Tilford,  and 
Hoge  and  Wilson,  for  the  appellant. 

Crocked  and  Page,  for  the  respondents. 
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By  Court,  Mubbat,  C.  J.  This  appeal  is  proseouted  from  a 
pro  forma  decision  of  the  district  court  of  Contra  Costa  county. 
The  suit  was  commenced  in  the  nature  of  a  prosecution  to  re- 
cover the  penalty  for  a  yiolation  of  the  reyenue  act  of  1853. 
The  defendants  demur,  on  the  ground  that  the  act  in  ques- 
tion is  repugnant  to  the  constitution  of  the  United  States  and 
the  constitution  of  the  state  of  California.  In  approaching 
the  consideration  of  this  question,  we  can  not  but  regret  that  the 
public  mind  has  been  prepared  for  a  different  decision  than  the 
one  we  are  compelled  to  make  after  a  careful  consideraUon  of 
the  principles  involTcd.  The  exactions  of  government,  by  way 
of  tax  or  assessment,  are  always  met  with  reluctance;  and  the 
citizen,  too  often  forgetting  that  they  are  the  price  of  his  per- 
sonal liberty  and  the  security  of  his  property,  is  disposed  to  re- 
gard them  as  arbitrary  impositions,  from  which  he  may  properly 
escape  by  any  defense  or  technicality. 

To  enable  us  to  arrive  at  a  correct  determination  of  this  case, 
it  may  be  well  to  lay  down,  in  limine,  a  few  principles,  which 
we  believe,  by  long  acceptation,  have  become  universally  rec- 
ognized as  truisms,  and  which  have  not  within  our  knowledge 
been  doubted,  except,  perhaps,  by  the  learned  counsel  for  re- 
spondents: 1.  That  each  state  is  supreme  within  its  own 
sphere,  as  an  independent  sovereignty;  2.  That  the  constitu- 
tion of  this  state  is  not  to  be  considered  as  a  grant  of  power, 
but  rather  as  a  restriction  upon  the  powers  of  the  legistature; 
and  that  it  is  competent  for  the  legislature  to  exercise  all  powers 
not  forbidden  by  the  constitution  of  the  state,  or  delegated  to 
the  general  government,  or  prohibited  by  the  constitution  of  the 
United  States. 

From  this  it  follows  that  the  power  of  the  legislature  to  tax 
trades,  professions,  and  occupations  is  a  matter  completely 
within  the  control,  and  unless  inhibited  by  the  constitution  emi- 
nently belonging  to  and  resting  in,  the  sound  discretion  of  the 
legislature.  This  principle  has  been  repeatedly  maintained  by 
the  courts  of  almost  every  state  in  the  Union,  and  reiterated  bj 
the  decisions  of  the  supreme  court  of  the  United  States. 

It  becomes  necessary,  then,  to  inquire  if  this  power  has  been 
withdrawn  by  our  constitution  from  the  legislature.  This  posi- 
tion seems  to  have  been  abandoned  upon  the  argument  of  the 
case.  In  fact,  so  strong  are  the  authorities  and  obvious  the 
rules  of  construction,  that  it  would  be  almost  insulting  the  in- 
telligence of  any  respectable  tribunal  to  contend  for  it. 

But  it  is  contended  that,  oonoeding  this  power  to  tax  occupa- 
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tionB  and  prof  esfidons,  it  has  been  limited  by  the  thirteenth  eeo- 
tion  of  the  eleventh  article  of  the  constitution,  which  pxoTides  thai 
**  taxation  shall  be  equal  and  uniform  throughout  the  state.  All 
properly  shall  be  taxed  in  proportion  to  its  value,  to  be  aaeer* 
tained  as  directed  by  law;  but  assessors  and  collectors  of  town, 
county,  and  state  taxes  shall  be  elected  by  the  qualified  electors 
of  the  district,  county,  or  town  in  which  the  property  taxed  for 
state,  county,  or  town  purposes  is  situated."  Do  the  words 
'*  shall  be  equal  and  uniform  *'  operate  as  a  limitation  upon  the 
taxing  power  of  the  legislature,  and  apply  to  every  species  of 
taxation  to  which  government  may  resort  for  the  maintenance 
of  itself  ?  or  are  they  to  be  taken  as  applying  only  to  direct 
taxation  upon  property  as  such,  and  intended  to  prevent  the 
legislature  from  fixing  an  arbitrary  standard  as  to  kind  or  qual- 
ity, by  providing  that  it  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law  ? 

In  determining  this  point,  much  weight  should  be  given  to 
the  interpretation  of  similar  provisions  in  the  constitutions  of 
other  states  by  their  legal  tribunals.  It  is  a  safe  rule  of  con- 
struction, that  when  framing  the  organic  law  of  this  state,  the 
convention  thought  proper  to  borrow  provisions  from  the  con- 
stitutions of  other  states,  which  provisions  had  already  received 
a  judicial  construction,  they  adopted  the  provisions  in  view  of 
such  construction,  and  acquiesced  in  its  correctness. 

By  reference  to  the  debates  of  the  constitutional  convention, 
pp.  256,  364,  376,  it  will  be  observed  that  the  original  section 
read:  ''  All  lands  liable  to  taxation  in  this  state,"  etc.  A  mo- 
tion was  made  to  strike  out  the  word  ** lands"  and  insert  "im- 
movable and  movable  property."  This  section  was  afterwards 
amended  so  as  to  read  '*  all  property.''  It  is  apparent,  from  a 
perusal  of  the  debates  on  this  point,  that  the  convention  in- 
tended in  the  first  place  to  limit  the  taxing  power  of  the  legis- 
lature over  the  subject  of  real  estate  alone.  The  jealousies  of 
the  native  California  citizens,  and  a  desire  to  protect  them  from 
an  unequal  system  of  taxation,  gave  rise  to  all  the  discussion 
upon  this  subject,  which  resulted  in  substituting  the  word 
"property,"  and  providing  for  the  election  of  assessors  in  each 
county  by  the  qualified  electors. 

The  expediency  of  placing  any  limitations  or  restraint  upon 
the  taxing  power  of  the  legislature  was  strongly  doubted,  and 
the  clause  only  adopted  as  a  pledge  of  security  to  the  native  in- 
habitants against  imaginary  oases  of  inequality  or  arbitrazy  exac- 
tions. 
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In  adopting  this  provision  as  a  substitute^  the  convention 
aeems  to  have  supposed  that  it  applied  to  lands  only;  and  the 
member,  Mr.  Gwinn,  who  offered  it,  stated  to  the  convention 
that  he  had  copied  the  provision  from  the  constitution  of  Texas, 
a  state  similarly  situated  to  our  own,  where  there  were  many 
large  landholders  who  owned  estates  which  were  not  productive. 
"Taxation,"  he  says,  **  should  be  equal  and  uniform;  all  prop- 
erty in  this  state  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law.  Then,  if  the  gentlemen  wish 
to  be  more  specific,  I  am  willing  that  the  assessors  shall  be 
residents  of  the  county  or  district  in  which  the  lands  are  situ- 
avOci. 

The  constitution  of  Texas,  from  which  the  provision  now 
under  consideration  was  taken,  has  received  the  construction  of 
the  supreme  court  of  that  state  in  the  case  of  Atdanier  v.  6^01;* 
erTior,  1  Tex.  653.  The  provision  is  as  follows:  ''Taxation 
shall  be  equal  and  uniform,  and  all  property  shall  be  taxed  in 
proportion  to  its  value,"  etc.  In  this  case,  the  court  say  the 
word  ''property,"  as  used  by  the  constitution,  can  not  be  tor- 
tured, by  any  forced  construction,  into  meaning  an  occupation, 
calling,  or  profession;  and  if  the  first  part  of  the  section  can 
have  any  control  over  the  exercise  of  the  power  of  the  legisla- 
ture, it  is  in  this  way  that  it  would  restrain  the  enactment  of  a 
law  which  would  make  a  difference,  at  different  places  in  the 
state,  on  the  tax  imposed  on  the  same  occupation. 

Here,  then,  we  have  the  highest  authority  which  the  charac- 
ter of  the  case  will  admit  of;  and  the  court  does  not  contend  for 
or  treat  with  serious  consideration  the  proposition  that  profes- 
sions and  occupations  can  not  be  taxed,  or  that  this  clause  of 
the  constitution  was  intended  to  apply  to  anything  else  than  a 
direct  tax  upon  property. 

This  question  arose  in  the  case  of  Sawyer  v.  OUy  of  Alton^  3 
Scam.  127,  under  the  constitution  of  Illinois,  which  provides 
that  "the  mode  of  levying  a  tax  shall  be  by  valuation,  so  that 
every  person  shall  pay  a  tax  in  proportion  to  the  value  of  the 
property  he  or  she  has  in  his  or  her  possession;"  and  it  was 
contended  that  the  legislature  could  not  levy  any  tax,  unless 
property  was  the  basis,  and  the  mode  of  levying  it  by  valuation; 
and  the  authority  of  the  legislature  to  impose  a  road  tax  was 
contested;  but  the  court  held  that  the  constitution  did  not  limit 
the  power  of  the  legislature  as  to  the  objects  of  taxation,  but 
only  prescribed  the  mode,  when  the  tax  was  to  be  imposed  upon 
a  particular  object;  and  that  this  clause  was  intended  to  prevent 
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an  arbitrazy  tax  on  pzoperty,  according  to  kind  or  quality,  wiUi- 
out  regard  to  Talne. 

In  the  oaseof  the  PorOoiuf  Bank  y.  Jpthorp,  12Maa8.  252,  the 
question  azoee  as  to  the  power  of  the  legialatore  to  tax  all  bank 
stock. 

The  oonstitatum  of  Ifaaaaohnaetts  authorized  the  legislature 
«« to  impose  and  Uifj  proportionate  and  reasonable  assessments, 
rates,  and  taxes  upon  all  the  inhabitants  of  and  persons  resi- 
dent and  estates  lying  within  the  commonwealth;  and  also  to 
imjKMe  and  leyy  reasonable  duties  and  excises  upon  any  produce, 
goods,  wares,  merchandise,  and  commodities  whatsoeyer,  brought 
into,  produced,  or  being  within  the  same/'  Under  the  first  clause 
of  this  section  it  was  held  that»  as  a  tax  upon  the  banks,  the  act 
was  unconstitutional;  that  taxes  must,  by  the  provision  of  this 
section  of  the  constitution,  be  proportionate  and  equal  on  all 
the  persons  and  estates  lying  within  the  commonwealth ;  that  such 
clause  required  an  estimate  of  all  the  property,  and  an  assessment 
on  each  individual  according  to  the  value  of  his  property. 

But  the  right  to  lay  a  specific  tax  upon  banks  was  derived 
from  the  well-accepted  meaning  of  the  word  "commodity," 
which  was  held  to  signify  convenience,  privilege,  and  gains,  as 
well  as  goods,  chattels,  etc. ;  that  the  first  clause  did  not  extend 
to  the  right  so  to  tax  professions  or  trades,  which  might  be  taxed 
at  the  discretion  of  the  legislature;  that  *'  taxes  of  this  sort  must 
be  equal,  that  is,  they  must  operate  upon  all  persons  that  exercise 
the  employment  so  taxed."  This  point  came  before  this  court 
in  the  case  of  People  v.  Naglee,  1  Cal.  232  [62  Am.  Dec.  812],  and 
the  same  construction  was  given  as  that  held  by  the  supreme 
court  of  Texas. 

It  is  contended,  however,  that  the  question  was  not  neces> 
earily  involved  in  the  decision  of  that  case,  and  the  opinion 
quoad  hoc  is  obiter.  We  think  the  point  was  involved  in  the 
decision,  but  even  if  it  were  not.  we  are  disposed  to  regard  it  as 
authority,  and  acquiesce  in  its  correctness.  The  reasoning  of 
Mr.  Justice  Bennett  in  that  case  is  conclusive,  and  we  adopt  it 
as  the  basis  of  this  decision.  We  have  found  but  one  authority, 
viz.,  Crow  V.  State f  14  Mo.  237,  which  sustains  the  position  of  the 
respondent.  The  reasoning  of  the  court  in  that  case  is  anything 
but  clear  or  convincing,  and  its  authority  is  impaired  by  the  fact 
that  it  was  only  a  majority  decision.  The  able  opinion  delivered 
by  the  dissenting  judge,  to  our  mind,  is  conclusive  upon  the 
whole  case. 

Other  decisions  might  be  cited,  but  we  have  deemed  it  un- 
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neoessaiy.  The  oharaoier  whioh  this  and  other  similar  soita 
have  asanmed  as  a  publio  and  politioal  question  alone  has  in- 
duoed  us  to  resort  to  the  authority  of  other  courts  to  find  a 
proper  construction  of  this  clause  of  our  constitution.  The 
argument  of  the  respondent  has  proceeded  upon  the  ground 
that  eyeiy  species  of  property  must  be  taxed  at  a  uniform  and 
equal  rate;  that,  admitting  the  power  of  the  legislature  to  tax 
occupations^  they  must  be  taxed  at  an  equal  and  uniform  rate, 
or  by  "  some  standard  or  basis  applicable  alike  to  all  occupa- 
tions, and  haying  reference  to  yalue.  How  this  is  to  be  done," 
say  the  learned  counsel,  **  is  no  part  of  our  proyince  to  decide; 
nor  are  we  to  say  whether  it  is  possible  to  deyise  an  occupation 
tax  which  would  be  equal  and  uniform,  unless  it  be  a  tax  leyied 
equally  and  for  the  same  amount  upon  all  occupations.  All 
that  we  maintain  is  that  an  occupation  tax  which  is  not  equal 
and  uniform  yiolates  the  constitution/' 

Is,  then,  the  clause  under  consideration  so  yague  as  to  be 
wholly  unsusceptible  of  a  practical  meaning,  and  the  force  of 
the  proyision  to  be  defeated  from  a  want  of  some  indefinable 
equality  and  uniformity  existing  in  the  imagination  of  learned 
counsel,  but  so  subtle  in  its  character  as  to  defy  the  ordinary 
use  of  language  in  its  description? 

In  construing  this  section,  force  and  meaning  must  be  giyen 
to  eyety  part  of  it.  We  can  not  suppose  the  oonyention  intended 
to  enact,  as  a  part  of  the  fundamental  law  of  this  state,  a  pro- 
yision so  doubtful  and  ambiguous,  and  at  the  same  time  so 
completely  calculated  to  paralyze  the  energies  and  prostrate  the 
resources  of  the  state  goyemment. 

If  the  position  contended  for  by  the  respondent  be  correct, 
then  aU  property  must  be  taxed,  and  the  legislature  would  haye 
no  authority  to  exempt  any  species  of  property  from  taxation; 
yet  the  power  of  the  legislature  to  exempt  the  property  of  relig- 
ious and  eleemosynary  corporations  has  not  been  doubted.  It 
would  be  impossible  for  the  state  to  protect,  in  any  manner, 
her  own  domestic  interests.  Agriculture,  manufactures,  and 
mechanical  employments  must  languish  for  want  of  the  healthy 
discrimination  and  fostering  care  of  the  state  goyernment.  The 
occupation  of  the  humblest  artisan,  with  no  capital  but  his 
labor,  the  reward  of  whose  toil  secures  to  him  only  a  scanty 
subsistence,  must  be  taxed  equally  with  the  richest  merchant, 
banker,  or  broker,  or  if  not  equally,  at  least  the  state  has  no 
tight  to  release  the  miserable  pittance  so  cruelly  wrong  from 
tuB  hard  eanunga. 
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In  case  the  legislature  should  desire  to  exempt  a  meritorious 
class  of  dticenSy  or  impose  the  burdens  of  government  upon  % 
particular  class  of  property,  they  would  be  met  by  this  clause^ 
of  the  constitution,  which  makes  all  property  subject  to  taxa- 
tion. Suppose  it  should  be  necessary  to  raise  a  revenue  cxf 
three  hundred  thousand  dollars  on  one  hundred  million  dollars 
of  taxable  property,  instead  of  levying  this  tax  directly  upon 
real  estate  or  other  specific  articles  of  taxation  which  the  legis- 
lature might  designate,  everything  must  be  taxed,  from  the  sur- 
plice of  the  minister  to  the  plow  of  the  husbandman.  The 
assessment  would  necessarily  be  small  on  each  one,  but  the- 
expense  of  collecting  it  would  in  many  instances  amount  to- 
more  than  the  tax  itself.  No  such  absurd  consequences  were* 
ever  intended.  The  taxing  power  has  been  rightly  denominated 
the  right  arm  of  the  government;  fetter  and  restrict  it,  as  con*^ 
tended  for  in  this  instance,  and  it  becomes  an  empty  shadow,, 
potential  for  evil,  powerless  for  good.  The  debates  upon  our 
constitution  show  that  the  convention  regarded  this  power  a» 
belonging  to  the  legislature,  and  trusted  their  wisdom  for  a 
proper  exercise  of  it.  It  is  no  argument  to  say  that  they  may 
abuse  it  by  arbitraiy  distinctions  between  different  classes  of 
property,  or  that  they  may  totally  exclude  certain  classes  ot 
trades  and  professions;  for  wherever  power  is  lodged,  it  is  sub- 
ject to  abuse,  but  this  forms  no  solid  objection  to  its  exercise^ 
We  can  not  presume  that  a  high  co-ordinate  branch  of  the  gov-^ 
ernment  will  ever  be  actuated  by  anj  other  motive  than  a  liberal^ 
honest,  and  enlightened  regard  for  the  interest  and  welfare  ot 
the  state.  If  they  should  legislate  ignorantly  or  corruptly,  a 
remedy  may  be  found  for  it  at  the  ballot-box;  but  if  this  couri 
should  attempt  to  control  their  discretion,  or  usurp  their  pow- 
ers, there  is  no  remedy  but  by  revolution,  or  change  of  the  oon-^ 
stitution.  From  these  considerations,  we  are  of  opinion  thak 
the  words  "equal  and  uniform"  apply  only  to  a  direct  tax  oi^ 
property;  that  the  legislature  may  select  or  exempt  such  prop- 
erty as,  in  its  discretion,  it  may  think  proper;  and  that  tbeas 
words  do  not,  by  any  fair  rule  of  interpretation,  extend  to  tax 
on  occupation. 

But  it  is  contended  that  the  act  of  Ifay,  1853,  violates  that 
provision  of  our  constitution  which  provides  that  "all  laws  of 
a  general  nature  shall  be  uniform  in  their  operation."  Much  of 
the  reasoning  upon  the  first  branch  of  this  case  is  applicable  ta 
this  point.  By  a  "uniform  operation,"  it  was  intended  that 
laws  of  this  character  should,  as  near  as  possible,  affect  persons 
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mnd  pzoperty  alike.  No  legialation  has  ever  yet  prodaoed  a  law 
taxing  the  subjeot  for  the  support  of  government  which  really 
accomplished  this  object;  from  the  yery  nature  of  the  sabject,  it 
is  impossible.  The  citizen  who  is  protected  in  one  hundred 
thousand  dollars'  worlh  of  improved  property  in  the  city  of  San 
FrandsGo,  paying  an  income  of  from  fifteen  to  thirfy  per  cent 
l>er  annum,  jMiys  no  more  state  tax  upon  the  same  than  the  one 
who  lives  in  a  remote  portion  of  the  state,  owning  the  same 
Amount  of  property  in  wild  and  unproductive  lands.  The  bur- 
dens of  goverment  can  not  fall  equally  upon  all:  the  condition, 
estate,  and  occupation  of  the  individual  must  vaxy  the  operation 
of  the  law  in  almost  eveiy  case.  The  idea  of  a  revenue  law 
which  is  equal  in  its  operation  is  entirely  Utopian,  and  never 
can  be  realized.  If  the  legislature  should  pass  an  act  design- 
edly operating  unequally,  or  if  a  want  of  uniformity  in  its  opera- 
tion was  apparent  upon  its  face,  it  would  be  the  duty  of  this 
court  to  interpose  and  prevent  the  commission  of  so  grave  an 
injustice. 

But  if,  in  trying  to  approximate  to  a  correct  standard,  the  law 
may  work  a  hardship  in  particular  supposed  cases,  it  would 
rather  be  a  consideration  for  the  legislature  than  an  argument 
for  the  courts.  In  the  exercise  of  a  large  discretion  committed 
to  them,  they  have  adopted  a  scale  of  taxation,  and  whether  it 
is  designed  to  operate  on  inhabitants,  or  on  the  amount  of 
business  transacted,  we  are  not  prepared  to  say  that  it  is  incor- 
rect. 

But  it  is  contended  that  the  portion  of  the  act  which  refers  to 
the  sale  of  consigned  goods  is  in  violation  of  section  8  of  arti- 
cle 1  of  the  constitution  of  the  United  States,  which  provides 
that  "congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  In- 
dian tribes;"  and  section  10  of  article  1:  **  No  state  shall,  with- 
out the  consent  of  congress,  levy  any  impost  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  execut* 
ing  its  inspection  laws.''  That  part  of  the  act  of  May,  1853, 
supposed  to  be  in  violation  of  these  sections,  provides:  1.  That 
all  goods,  wares,  etc.,  brought  into  the  state  from  any  other 
«tate  or  foreign  country,  to  be  sold  in  this  state,  owned  by  any 
person  not  domiciled  in  the  state,  shall  be  declared  consigned 
^oods;  and  2.  That  every  person  selling  such  consigned  goods 
«hall  be  taxed  sixiy  cents  on  every  one  hundred  dollars'  worth 
of  goods  so  sold,  such  tax  to  be  paid  by  the  person  selling  such 
goods,  he  having  a  lien  on  the  owner  for  the  same.    Is  this  an 
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interference  with  the  powers  of  congress  to  xegnlste  commerce  f 
or  is  it  the  imposition  of  an  impost  duty  f 

In  support  of  this  proposition,  the  case  of  Broum  ▼.  States  12 
Wheat.  419,  has  been  relied  on.  In  that  case,  an  act  of  the 
legislature  of  Maryland,  requiring  all  importers  of  foreign 
goods,  and  others  selling  them  by  wholesale,  bale,  or  package, 
to  take  out  a  license,  or  in  case  of  refusal,  subjecting  them  to 
forfeiture,  etc.,  was  held  unconstitutional,  under  the  proTisions 
of  the  constitution  already  quoted.  This  decision  has  but  little 
application  to  the  present  case,  and  its  soundness  has  even  been 
doubted;  in  fact,  so  much  has  it  been  refined  and  trenched  upon 
by  the  subsequent  decisions  of  the  same  court,  that  it  may  be 
said  to  stand  alone  as  the  decision  of  a  particular  case,  and  of  no 
authority  beyond  it.  It  will  be  observed  the  law  of  Maryland 
imposed  this  tax  upon  the  importers  or  wholesale  dealers,  and 
the  decision  of  the  court  did  not  attempt  to  follow  the  goods 
beyond  the  possession  of  the  importer  or  the  wholesale  mer- 
chant. The  reason  of  this  distinction  is  by  no  means  clear,  and 
can  not  be  justified  on  any  sound  principles.  If  the  importer 
can  not  be  taxed  in  the  way  of  license,  because  the  goods  are 
foreign  fabrics  or  manufactures,  it  is  hard  to  say  why  the  retail 
dealer  should  be  compelled  to  pay  a  license  for  selling  the  same 
articles.  There  is  a  marked  difference  between  our  statute  and 
the  Maryland  act,  and  the  decision  of  Broum  t.  State,  mtpra,  is 
by  no  means  conclusive  on  this  case. 

The  act  of  May,  1853,  does  not  propose  to  tax  the  importer 
or  wholesale  dealer  in  foreign  goods  before  the  same  have  been 
broken,  but  provides  that  the  vendors  of  consigned  goods,  i.  e., 
goods  belonging  to  persons  not  residing  in  the  state,  shall  pay 
so  much  on  every  one  hundred  dollars'  worth  sold.  Sliglit  as 
^his  distinction  may  appear,  on  examination  it  will  prove  a  sub- 
stantial one,  when  taken  in  connection  with  the  powers  of  a 
sovereign  state  to  tax  persons  and  property  within  its  own  terri- 
torial jurisdiction.  The  taxing  power  is  an  incident  of  sover- 
eignty, the  exercise  of  which  belongs  exclusively  to  every  state, 
and  attaches  alike  upon  everything  which  comes  within  its  juris- 
diction. 

The  argument  of  the  court  in  the  case  of  Brawn  v.  Stale,  9upra, 
and  of  the  counsel  in  this  case,  proceeds  on  the  ground  thai  s 
license  to  sell  is  a  tax  on  the  article  itself,  and  that  such  tax  t4 
prohibited  by  the  constitution.  If  this  argument  be  correct,  it 
would  work  a  total  destruction  of  the  independence  of  the  stite 
governments,  and  leave  them  powerless  to  regulate  their  o  wn 
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internal  oommeroe,  polioe,  or  to  raise  a  revenue  for  state  purposes. 
Under  such  a  oonstructiouy  every  species  of  property,  except 
the  real  property  and  actual  productions  of  the  state,  would  be 
exempt  from  taxation,  upon  the  ground  that  they  were  articles 
of  commerce.  The  absurdity  of  such  a  proposition  i%  however, 
attempted  to  be  avoided  by  excepting  foreign  goods  from  the 
operation  of  the  rule  only  until  such  time  as  they  have  been 
broken  in  bulk  and  become  a  part  of  the  general  property  of 
the  state.  In  construing  the  powers  of  congress  upon  this 
subject,  it  is  to  be  observed  that  the  prohibition  of  the  states 
from  levying  any  import  or  export  duties  does  not  flow  from 
that  provision  of  the  federal  constitution  which  gives  to  congress 
the  right  to  regulate  commerce.  They  are  independent  pro- 
visions, and  by  well-settled  rules  of  construction  the  right  of 
the  states  to  regulate  commerce  is  concurrent  with  that  of 
congress,  with  the  understanding  always  that  all  state  reg- 
ulations inconsistent  with  those  of  the  federal  government  on 
this  subject  must  give  way;  but  this  act  does  not  attempt  or 
purport  to  extend  beyond  the  internal  commerce  of  the  state; 
neither  does  it  propose  in  terms  the  imposition  of  any  impost 
duty.  It  is  no  argument  that  the  tax  may  operate  upon  the 
instruments  or  vehicles  of  commerce. 

The  case  of  NtUhan  v.  iS/oto,  8  How.  73,  contains  a  fall  expo- 
sition of  the  qualifications  under  which  we  are  to  understand 
this  power  to  regulate  commerce.  This  was  a  revenue  law  of 
the  state  of  Louisiana,  enacting  that  every  money  or  exchange 
broker  should  pay  an  annual  tax  to  the  state  of  two  hundred 
and  fifty  dollars.  An  indictment  was  found  under  this  law,  and 
the  defense  was  that  the  business  taxed  was  exclusively  that  of 
buying  and  selling  bils  of  exchange  or  instruments  of  foreign 
commerce  or  commerce  between  the  states,  and  that  the  tax  was 
repugnant  to  the  grant  of  power  to  congress  on  this  subject. 
The  court  held  the  law  to  be  valid.  Judge  McLean,  who  deliv- 
ered the  opinion  of  the  court,  said:  **  The  right  of  a  state  to  tax 
its  own  citizens  for  the  prosecution  of  any  particular  business  or 
profession  within  the  state  has  not  been  doubted.  And  we  find 
that  in  every  state  money  or  exchange  brokers,  vendors  of  mer- 
chandise, of  our  own  or  foreign  manufacture,  retailers  of  ardent 
spirits,  tavern-keepers,  au^oneers,  those  who  practice  the 
learned  professions,  and  every  description  of  property  not  ex- 
empted by  law,  are  taxed.  Money  is  admitted  to  be  an  instru- 
ment of  commerce,  and  so  is  a  bill  of  exchange,  and  upon  this 
gxoond,  it  is  insisted  that  a  tax  upon  an  exchange  broker  is  a 
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tas  upon  the  instromento  of  commerce.  What  is  there  in  the 
products  of  agricaltiire»  of  mechanical  ingenuity,  of  mannfao- 
tores,  which  may  not  become  the  means  of  commerce?  And  is 
the  vendor  of  these  products  exempted  from  state  taxation  be- 
canse  they  may  be  thus  used?  Is  a  tax  upon  a  ship  as  property^ 
which  is  admitted  to  be  an  instrument  of  commerce,  prohibited 
to  the  states?  Ifay  it  not  tax  the  business  of  ship-building  the 
same  as  the  exercise  of  any  other  mechanical  art?  And  also  the 
traffic  of  ship-chandlers  and  others  who  furnish  the  cargo  of  the 
ship  and  the  necessary  supplies?-  There  is  but  one  answer  to 
these  questions.  No  one  can  claim  an  exemption  from  a  general 
tax  on  his  business,  within  the  state,  on  the  ground  that  the 
products  sold  may  be  used  in  commerce.' '  Again  he  says:  '*  The 
taxing  power  of  a  state  is  one  of  its  attributes  of  sovereignty. 
And  where  there  has  been  no  compact  with  the  federal  govem- 
menty  or  cession  of  jurisdiction  for  the  purposes  specified  in  the 
constitution,  this  power  reaches  all  the  property  and  business 
within  the  states  which  are  not  properly  denominated  the  means 
of  the  general  government;  and  as  laid  down  by  this  court,  it 
may  be  exercised  at  the  discretion  of  the  state.  The  only  re- 
straint is  found  in  the  responsibility  of  the  members  of  the 
legislature  to  their  constituents. "  ''If  this  power  of  taxation;" 
he  proceeds,  '*  by  a  state  within  its  jurisdiction  may  be  restricted 
beyond  the  limitations  stated,  on  the  ground  that  the  tax  may 
hai^e  some  indirect  bearing  on  foreign  commerce,  the  resources 
of  a  state  may  be  thereby  essentially  impaired.  But  state  power 
does  not  rest  on  a  basis  so  undefinable.  Whatever  exists  within 
its  territorial  limits,  in  the  form  of  prox>erty,  real  or  personal, 
with  the  exception  stated,  is  subject  to  its  laws,  and  also  the 
numberless  enterprises  in  which  its  citizens  may  be  engaged. 
These  are  subjects  of  state  regulation  and  state  taxation,  and 
there  is  no  federal  power  under  the  constitution  which  can  im- 
pair this  exercise  of  state  sovereignty." 

This  is  the  doctrine  of  the  supreme  court,  given  in  the  forci- 
ble and  pointed  language  of  a  judge  ''who,  on  the  question 
relating  to  the  extent  of  the  power  over  commerce  vested  in  the 
general  government,  has  been  uniformly  in  favor  of  its  exclusive 
character." 

After  thus  reviewing  the  decision«of  Judge  McLean,  in  Nathan 
V.  State^  supra.  Judge  Kapton,  in  the  case  of  Grow  v.  8UUe,  14  Mo. 
237,  proceeds  to  say:  "It  seems  to  be  established  beyond  all 
dispute,  by  the  present  supreme  judicial  tribunal  of  the  general 
government,  to  which  we  look  for  authoritative  expositions  of 
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the  constitaiion  and  laws  of  the  TTnioiiy  that  the  grant  of  powev 
to  Congress  to  regulate  commerce  with  foreign  nations  and 
among  the  seyeral  states  is  a  mere  aflbmative  grant  of  power, 
not  exclusiTe  in  its  character,  not  affecting  in  the  slightest  de- 
gree the  taxing  power  of  the  states — ^that  the  federal  goyem- 
ment  has  an  ample  protection  to  a  fall  and  efficient  exercise  of 
this  power  over  commerce,  in  the  supremacy  of  its  laws,  made 
in  pursuance  of  the  constitution,  over  any  conflicting  state  en« 
aotments,  and  in  total  prohibition  to  the  states  of  all  power  to 
impose  duties  on  imports  or  exports  or  tonnage*  These  safe* 
guards  are  sufficient  and  ample  to  secure  a  just  and  fair  execu- 
tion of  the  powers  rightfully  claimed  hy  the  general  govern- 
ment, and  to  prevent  all  collision  with  Uie  states.  To  require 
more,  and  by  construction  to  claim  that  the  taxing  power  of  the 
states  is  only  to  be  exercised  on  such  conditions  and  over  such 
property  as  may  not  even  incidentally  or  remotely  affect  for- 
eign commerce  or  commerce  between  the  states,  whether  con- 
flicting with  any  law  of  congress  or  not,  would  be,  in  the  judg- 
ment of  the  federal  judiciary  itself,  destructive  of  all  efficient 
state  government.  Such  a  construction  has  been  properly  dis- 
claimed by  that  high  tribunal.  Its  assertion  might  justly  sub- 
ject them  to  the  imputation  of  converting  themselves  into  what 
an  eminent  statesman  termed  a  truly  formidable  *  corps  of  sap- 
pers and  miners,'  engaged  in  loosening  the  foundations  of  state 
sovereignty." 

On  an  examination  of  the  cases  known  as  the  license  cases, 
reported  in  6  How.  604,  it  will  be  observed  that  the  whole  doc- 
trine of  Broum  v.  State,  8upra,  has  been  doubted,  and  that  the 
right  of  the  states  to  regtdate  their  own  internal  commerce  and 
to  tax  every  species  of  property  within  their  own  jurisdiction — 
nay,  more:  the  concurrent  power  of  the  states  over  the  subject 
of  commerce— -is  now  firmly  established  by  the  opinion  of  a 
majority  of  the  judges  of  the  supreme  court  of  the  United 
States. 

In  reviewing  these  decisions.  Judge  Napton  observes:  "  The 
•ease  of  Brown  v.  Staie,  supra,  stands  by  itself — a  decision  ren- 
dered twenty-four  years  ago— nearly  all  its  principles  since 
doubted  or  overruled,  and  narrowed  down  and  frittered  away, 
ontil  its  power  for  good  or  evil  is  gone.  As  a  precedent,  it  will 
reach  no  case,  except  just  such  a  one  as  itself  was.  It  is  possi- 
ble that  if  a  state  should  now  enact  a  law  precisely  in  the  lan- 
guage of  the  Maryland  act  of  1821,  such  a  law  would  yet  be 
pronounced    unconstitutional    by  a  tribunal    to  which   such 
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that  Oallj  &  David  had  waived  notice  of  non-payment.  Dela- 
croix and  David  answered  that  the  notes  had  not  been  presented 
for  payment,  and  also  that  after  the  maturity  of  the  notes  Mat- 
they,  in  consideration  of  payment  by  Gally  of  part  of  them,  agreed 
in  writing  not  to  sae  Gaily  or  Delacroix,  reserving,  however^hia 
right  against  David,  and  David's  rights  against  those  liable  to 
him.  Judgment  was  rendered  for  the  plaintiff,  and  the  defend* 
ants  appealed. 

WiUiam  H.  Shades,  for  the  apx>ellants. 
Saunders  and  Hqpbum,  for  the  respondent. 

By  Court,  Hkydknfkldt,  J.  On  the  part  of  the  indorsers,  there 
is  an  express  waiver  of  notice  of  non-payment,  the  language  of 
which,  in  the  case  of  each  of  them,  is  equivalent  to  an  admission 
that  the  notes  had  been  presented,  or  need  not  be  presented. 
This  is  the  only  construction  of  which  it  is  susceptible. 

The  next  point  is,  whether  the  plaintiffs  agreement  not  to  sue 
two  of  the  defendants  operates  as  a  release  to  those  two,  and, 
if  so,  whether  that  act  must  invoke  the  principle  that  a  release 
of  one  obligee  is  a  release  of  all.  It  is  well  settled  that  a  cov- 
enant not  to  sue  operates  as  a  release,  but  the  reason  for  it  is 
only  to  avoid  circuity  of  action.  If  the  covenant  not  to  aue  be 
broken,  the  strict  right  of  the  covenantee  is  to  recover  on  the 
covenant,  and  as  the  recovery  must  be  the  same  in  both  suits, 
the  doctrine  of  release  is  resorted  to  to  avoid  the  circuity.  But 
this  doctrine,  being  technical,  can  not  be  extended  in  its  con- 
«truction,  and  where  the  debt  is  joint  and  the  covenant  not  to 
«ue  is  made  to  a  portion  only  of  the  debtors,  it  wiU  not  be  held 
as  a  release  to  either,  but  the  party  who  holds  the  covenant  must 
be  left  to  his  action  upon  it. 

Judgment  affirmed. 

MuBBAT,  0.  J.,  concurred. 


Waivkk  of  VBMSKsnaan  ov  Nora,  What  Amouris  «o:  8m  Wmdium 
Banhr.  I^arkm.  56  Am.  Deo.  397;  SekmidtT.  Baddife,  B3 U.  ei%  note  WH 
Hunt  ▼.  Wadkigh,  45  Id.  108,  note  HO,  where  other  oaaes  we  ooUeoted. 

GovMNAm  HOT  TO  BuB  Onb  OF  Two  Jonrr  Dbbiobs:  See  Benjf  ▼.  €HUk^  4t 
Am.  Deo.  SSi,  note  500,  where  other  OMes  are  ooUeoted. 
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WiNANS  r.  Chmstt. 

[4  OALIlOBnA.  70.1 

Fkmbbbioh  GovruBD  with  Color  or  Tttlb  must  Prevail  in  Encnmrf 

except  when  a  better  title  ia  shown  in  the  defendants. 
PLAiNTivr  nr  Ejrctmknt  is  not  Comfkllxd  to  Protb  FKR-aiiiPLs  Tttl^ 

although  he  may  have  alleged  it  in  his  decIaratioQ.    He  may  roly  or 

prior  possession,  if  he  choose  to  do  so. 
DxriNDANT  in  Ejbctmbnt,   Who  is  Naked  Trespasser,  can  not  Givr 

Evidence  of  title  in  a  third  party,  nor  collaterally  impeach  the  validity 

of  a  conveyance  to  the  plaintiff. 
In  Ejectment,  pLAiNTirf  may  Bus  One  or  More  Defendants,  who  may 

answer  separately,  or  demand  separate  verdicts;  but  unless  they  do  so, 

they  will  be  concluded  by  the  general  verdict. 

Ejeoixent  to  recover  a  block  of  land  in  the  city  of  Sacra- 
mento. The  complaint  alleged  that  the  plaintiffs  had  lawful 
title  as  the  owners  in  fee  simple  of  the  premises  therein  de- 
scribed. The  evidence  showed  that  John  A.  Sutter,  sen. ,  was^ 
in  the  year  184&-7y  in  the  actual  corporal  possession  of  a  tract 
of  land,  of  which  the  premises  in  controversy  formed  a  part. 
The  assignment  of  Lee,  referred  to  in  the  opinion,  was  an  as- 
signment for  the  benefit  of  his  creditors.  There  was  a  verdict 
and  judgment  for  the  plaintiffs,  and  the  defendants  appealed. 
The  other  facta  appear  from  the  opinion. 

Crocker  and  McKune,  for  the  appellants. 

Winans^  Monson,  and  Morriton,  for  the  respondents. 

By  Court,  Mubbat,  0.  J.  We  shall  not  attempt  to  follow  the 
argument  of  counsel,  or  pass  upon  the  various  points  raised  on 
the  trial  of  this  cause  in  the  court  below.  To  do  so  would  in- 
Tolve  an  amount  of  labor  which  justice  to  the  other  business  of 
this  court  will  not  admit  of,  and  only  lead  us  into  a  hasty  and  in- 
considerate expression  of  opinion  upon  important  principles  not 
properly  arising  in  the  case.  The  decision  of  this  cause,  we 
think,  must  turn  upon  a  few  plain  rules  well  settled  in  the 
books,  and  heretofore  adopted  by  this  court.  We  decided  in 
the  case  of  Hutchinson  v.  Perley,  4  Oal.  33,  that  possession  was 
prima  facie  evidence  of  title,  and  that  proof  of  prior  possession 
was  sufficient  evidence  on  which  to  maintain  ejectment  against 
a  mere  naked  trespasser.  What  acts  of  ownership  are  necessary 
to  constitute  possession,  and  whether  it  must  be  actual  bona 
Jide  possession  or  occupation  of  the  premises  claimed,  was  not 
neoeeaary  for  the  decision  of  that  or  the  present  cause;  no  ques- 
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lion  being  made  on  the  ^cord  as  to  the  sufficiency  of  the  im- 
provements. Whenever  this  point  presents  itself  for  our  con- 
sideratioUy  we  will  lay  down  some  rule  which  shall  govern  this 
vexed  question  for  the  future.  The  evidence  shows  a  continu- 
ous possession  under  color  of  title  from  Sutter  to  the  present 
plaintifb.  It  also  appears  that  one  Harrington,  tenant  of  the 
plaintiffs'  grantor,  delivered  the  possession  to  one  Hays,  upon 
condition  that  said  possession  should  be  surrendered  at  a  cer- 
tain time,  and  that  said  Hays  afterwards  sold  said  premises  to 
the  defendant  Christy;  that  there  was  afterwards  an  abandon- 
ment of  the  premises  by  Christy,  and  that  one  of  the  witnesses 
entered  upon,  occupied,  and  attorned  to  the  present  plaintiffs. 
Under  this  state  of  facts,  the  court  instructed  the  jury  correctly, 
and  properly  refused  instructions  involving  questions  of  law 
not  pertinent  to  the  issue,  and  calculated  to  mislead. 

This  is  a  much  stronger  case  than  the  one  of  Butchinson  v. 
Perley^  supra,  referred  to.  It  is  not  a  mere  prior  possession,  but 
possession  coupled  with  color  of  title,  which  must  prevail,  ex- 
cept where  a  better  title  is  shown  in  the  defendants:  See  Adams 
on  Eject.,  sec.  17;  Jackson  ex  dem.  Livingslon  v.  WdUcer,  7  Cow. 
C37;  Woods  v.  Lane,  2  Serg.  &  B.  52;  Jackson  ex  dem.  Murray 
V.  Denn,  4  Cow.  200;  Jackson  ex  dem.  Ludlow  v.  Myers,  3  Johns. 
888;  Doe  v.  Herbert,  Breese,  279. 

Neither  were  the  plaintiffs,  although  they  had  alleged  in  their 
declaration  a  fee-simple  title,  compelled  to  prove  the  same.  Thej 
could  properly  rely  upon  prior  possession  if  they  chose  to  do  so: 
See  Adams  on  Eject.,  sec.  275;  Day  v.  Alverson,  9  Wend.  233. 
Consequently  the  introduction  of  Sutter's  title,  and  the  attempt 
to  show  that  the  fee  of  the  land  in  question  was  in  the  govern- 
ment  of  the  United  States,  was  inadmissible,  as  well  as  any 
attempt  to  impeach  the  deed  from  the  plaintiffs'  grantor.  The 
validity  of  Lee's  assignment  could  not  be  tried  collaterally,  and 
the  deed  from  him  to  the  plaintiffs  was  good  for  all  thepurposea 
for  which  it  was  introduced. 

It  is  objected,  however,  that  the  judgment  is  joint  against  the 
defendants,  and  that  they  claim  different  portions  of  the  prem- 
ises. The  plaintiff  may  elect  to  sue  one  or  more  defendants, 
and  they  may  answer  separately  or  demand  separate  verdicts; 
unless  they  do  so,  however,  they  will  be  concluded  by  the  gen- 
eral verdict:  See  Jackson  v.  Scoville,  5  Wend.  96;  Smith  ▼. 
Shackleford,  9  Dana,  452. 

There  are  errors  disclosed  by  the  record  which  undoubtedly 
will  occur  in  the  hurry  of  a  nisi  prius  trial ;  but  on  a  review  of 
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the  whole  case,  we  are  satisfied  that  the  judgment  is  correct,  and 
must  therefore  affirm  it 
Judgment  affirmed. 

HxTDKNFBLDTf  J.,  COnOUITed. 
Ik    lLLINOia»  PULXNTDrr   OAH   NOV    UmOOTOi    IM    BJICTMSNT    "DtWWEBMMt 

EsTATX  from  the  one  dUimed  in  his  declaration:  See  note  to  BaUanee  w 
Banldn,  54  Am.  Dec.  418,  where  a  number  of  caies  are  cited. 

P0SSE88OB  MAT  Maintain  E^jictuent  aoaikst  Intrudebs  who  are  witb 
out  title  or  anthority:  MeLawrin  t.  Salmont,  52  Am.  Deo.  563,  note  567 
Poflseeaion  is  prima /ode  evidence  of  title:  Pierced  Mining  Co*  v.  Fremont 
7  Cal.  319,  citing  the  principal  case.  Prior  possession  is  sufficient  eridenn* 
of  title  to  support  ejectment:  Nagle  ▼.  JUacy,  9  Id.  427;  Turner  t.  Aldridgt 
McAlL  232,  both  citing  the  principal  case. 

OmB  OR  Mors  Dxtrndants  mat  bb  Joinbd  iir  Ejbctmbbt,  and  th^^^ 
may  answer  separately,  or  demand  separate  verdicts;  but  if  they  do  not  d< 
so  they  will  be  concluded  by  the  general  verdict:  JBOit  v.  JeanB,  7  Cal.  417 
CfwrtU  V.  StUter,  15  Id.  264;  BUk  v.  Jeane,  26  Id.  376;  Leem  t.  Clark,  28  Id 
85,  all  citing  the  prinoipsl 
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[4  OlAUFOBIIXA,04.] 

tioir  OF  Real  Estatb  is  Prima  Prima  Evidbnob  of  Tri^  and  in 
sufficient  to  enable  a  party  to  maintain  ejectment. 

P088B88ION  TO  Entitle  Pabtt  to  Beoovbr  in  Ejeotmbnt  must  bb  Act- 
ual, bona  Jlde  occupation,  a  poaaesm  pedis,  a  subjection  to  the  will  and 
control,  as  contradistinguished  from  the  mere  assertion  of  title  and  the 
exercise  of  casual  acts  of  ownership,  such  as  recording  deeds,  paying 
taxes,  and  the  like. 

COBSTBUCTivB  PossEasioN  OF  Wholb  Tbact  OF  Land  ariscs  from  actual 
possession  of  part  of  it  by  one  who  enters  with  no  higher  evidence  of  title 
than  that  which  the  law  presumes  from  his  possession,  and  distinctly 
marks  out  the  extent  and  boundarios  of  bis  claim.  It  is  not  necessary 
that  he  should  cultivate  the  property  claimed  by  him,  nor  is  any  par- 
ticular kind  of  inclosure,  natural  or  artificial,  required  where  the  land  ii 
possession  is  marked  by  distinct  monuments  of  boundary.  It  is  suffioienr 
that  the  land  claimed  is  subjected  to  the  occupant's  use  for  the  purpose 
intended. 

Lamro  off  Land  into  Town  Lots,  selling  them,  and  exercising  other  acu 
of  ownership,  is  no  evidence  of  abandonment;  but  taken  in  connection 
with  other  acts  of  ownership,  furnishes  additional  evidenoe  of 

EnoncEiiT.    Thb  opinion  states  the  ciise. 
Stephen  J.  Field,  for  the  appellant. 
Charles  H,  Bryan,  for  the  respondents. 
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By  Oonrt,  MtrsBAT,  0.  J.    This  was  an  action  of  ejectment  ta 
recover  a  lot  in  the  city  of  Marysyille.     On  the  trial  of  the 
cause,  the  plaintiff  proved  that  Covillaud  and  others,  from 
whom  he  claimed,  were  in  the  year  1849  in  possession  of  a  tract 
of  land  lying  between  the  Tuba  river  and  a  slough,  which  wa» 
inclosed  by  a  ditch  on  each  side,  running  from  the  river  to  the 
slough;  and  had  within  said  indosure  a  trading  post,  a  corral, 
and  a  wheat  field.    The  lot  in  dispute  was  not  a  portion  of  the 
wheat  field  or  corral,  but  was  included  in  the  jiremises  thus  des- 
ignated or  inclosed  by  them;  their  right  of  possession  remaining 
unquestioned  and  undisturbed.     This  land  was  afterwards  laid 
out  into  lots  and  streets,  upon  the  official  map  of  the  city  of 
Marysville,  many  of  which  were  sold  by  said  Covillaud  and 
others.    There  is  no  pretense  of  an  abandonment  of  the  prem- 
ises thus  inclosed;  but  evidence  that   Covillaud   continued  to 
assert  title  and  exercise  acts  of  ownership  over  them.     On  the 
trial  of  the  cause,  the  court  rendered  a  judgment  of  nonsuit,  on 
the  ground  that  the  plaintiff  had  not  shown  such  a  possession 
as  entitled  him  to  recover.    At  the  last  term  of  this  court  we 
decided  possession  was  prima  facie  evidence  of  title,  and  suffi- 
cient to  maintain  ejectment.    What  acts  of  ownership  were  nec- 
essary to  constitute  possession  was  not  involved  in  that  decision. 
From  a  careful  examination  of  the  authorities,  I  am  satisfied 
there  must  be  an  actual  bona  fids  occupation,  a  possessio  pedis,  a 
subjection  to  the  will  and  control,  as  contradistinguished  from 
the  mere  assertion  of  title  and  the  exercise  of  casual  acts  of 
ownership,  such  as  recording  deeds,  paying  taxes,  etc.    This 
being  the  case,  it  becomes  necessary  to  inquire  if  a  party  who 
enters  on  land  with  no  higher  claim  of  title  than  that  which  the 
law  presumes  from  his  possession  is  entitled  to  claim  more  than 
the  quantity  thus  actually  occupied  by  him. 

This  question  has  been  frequently  decided  in  most  of  the 
western  states,  where  entries  have  been  made  upon  public  lands 
by  persons  unable  to  reduce  the  whole  of  the  lands  to  actual 
occupation  by  fencing  and  cultivation.  These  entries  have  for 
the  most  part  been  made  by  settlers  claiming  one  hundred  and 
sixty  acres  under  pre-emption  laws,  or  some  local  custom  on  the 
subject.  In  many  cases  the  occupation  of  a  portion  of  the  land 
and  the  blazing  of  trees,  so  as  to  distinctly  mark  the  extent  and 
boundaries  of  the  claim,  have  been  held  to  operate  as  notice, 
and  cany  the  possession  to  the  whole  tract;  so  the  felling  of  tim- 
ber aroimd  a  tract  of  land  and  the  building  of  a  brush  fence  have 
been  held  as  sufficient  acts  of  the  party  in  occupation  of  a  part 
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to  draw  after  them  the  possession  of  the  land  so  inclosed.  The 
character  of  the  improvement  must  in  a  great  measure  depend 
upon  the  localitj.  It  is  not  necessary  the  occupant  should  cul- 
tiyate  the  property  thus  claimed:  it  is  sufficient  if  it  be  subjected 
to  his  use  in  the  manner  pointed  out.  Neither  is  any  particular 
kind  of  inclosure  required  where  a  party  is  in  possession  of  land 
marked  by  distinct  monuments  of  boundary,  whether  the  same 
be  a  natural  or  artificial  inclosure.  Olaiming  title  to  the  whole 
tract,  the  possession  of  the  part  so  occupied  will  draw  after  it 
the  possession  of  the  whole. 

It  is  said  that  this  doctrine  would  give  to  Covillaud  and  others 
all  the  land  claimed  by  them  running  from  Tuba  river  to  the 
mountains.  We  know  nothing  of  their  claim;  but  if  they  should 
establish  their  possession  in  the  manner  already  indicated,  we 
can  see  no  reason  for  a  different  rule.  Laying  off  the  premises 
into  town  lots,  selling  the  same,  and  exercising  other  acts  of 
ownership  over  them,  does  not  operate  as  an  abandonment,  but 
taken  in  connection  with  previous  acts  of  ownership,  would 
rather  seem  to  strengthen  the  plaintiff's  possession.  From  this 
it  follows  that  the  court  below  erred  in  ordering  the  plaintiff  to 
be  nonsuited.  The  evidence  of  the  character  of  the  possession 
and  the  nature  of  the  inclosure  were  before  the  jury,  and  they 
ought  to  have  been  allowed  to  pass  on  the  sufficiency  of  thenu 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 

H.EZDEBVKL])T,  J.,  couourred. 


P088B8BIOV  AS  EvmxNCB  or  TiTLX.^Theoretically,  »t  least,  poMenion  i* 
the  primitive  mode  of  aoquieition  of  all  property,  and  oonstitutes  the  nlti- 
mate  foundation  upon  which  every  title  rests:  3  Washb.  Real  Prop.  114.  It 
oooatitates,  also,  the  only  means  of  enjoyment  of  property.  Hence  it  ia 
necessarily  the  oonEipicnoos  badge  or  sign  of  owoersbip.  It  follows,  there- 
fore, that  possession  of  realty  is  prima  fade  or  presamptiye  evidence  of  title 
in  the  possessor  nntil  the  contrary  is  shown  by  stronger  evidence:  Adama 
on  Eject.  137,  Waterman's  ed.;  Tyler  on  Eject.  70;  3  Washb.  Real  Prop. 
114;  Jaekacm  v.  Town,  15  Am.  Dec.  405;  TuUle  v.  Jacknn,  21  Id.  306;  McCiUt 
V.  Doe,  17  Ala.  533,  536;  Eakm  v.  Brewer,  60  Id.  579;  Eagle  etc.  Mfg,  Co.  v. 
Oi&wii,  62  Id.  869;  WUam  v.  OUnn,  68  Id.  383;  Hkka  v.  Dams,  4  Cal.  67; 
Hukhmmm  v.  PerUy,  Id.  83;  Nagle  v.  Macy,  5  Id.  426;  PoUer  v.  Knowles,. 
Id.  88;  JotM^  AdnCre  v.  Nwm,  12  Qa.  472;  87niik  v.  LariUard,  10  Johns. 
856;  Dasyit.Almrmm,  9  Wend.  223;  Asher  v.  WIvUdock,  L.  R.,  1  Q.  B.,  1; 
8.  a,  11  Jar.,  N.  8.  925;  35  L.  J.  Q.  B.  17;  14  Week.  Rep.  26.  This  ia 
a  principle  firmly  imbedded  in  all  common-law  jnrispmdence:  Hicks  v.  Davie, 
4  Cal.  67.  The  doctrine  is  sometimes  stated  to  be,  that  to  establish  a  pre. 
sumption  of  title  from  mere  possession,  it  mnst  be  shown  that  the  possession 
Is  under  a  daim  of  right;  bnt  this  seems  to  be  unnecessary,  for  unless  the 
soatBafy  appears,  the  pzesamptioii  will  be  that  the  pnssnssion  is  in  the  pu^ 
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•esftor's  own  right,  unoe  the  law  never  presumes  a  wrong:  Jcukaon  ▼.  Canemt' 
Btonerst  1  Dev.  &  B.  L.  177.  It  is  held  that  the  presumption  arising  from 
possession  b  a  presumption  of  seisen  in  fee:  Bull.  N.  P.  103,  109;  AAer  t. 
muUlock,  L.  R.,  1  Q.  B.,  1;  8.  0.,  11  Jur.,  N.  S.,  925;  35  L.  J.  Q.  B.  17; 
14  Week.  Rep.  26;  Day  y.  AJvenon,  9  Wend.  223.  "But  this  doctrine," 
says  Mr.  Tyler,  "needs  to  be  qualified  a  little.  Undoubtedly,  if  a  peisoo 
be  found  in  possession  of  land,  claiming  it  as  his  own  in  fee,  it  is  prima  faek 
evidence  of  his  ownership  and  seisin  of  the  inheritance.  It  is  not,  howerer, 
the  possession,  but  the  possession  accompanied  with  the  olaim  of  the  foe,  that 
gives  this  effect,  by  construction  of  law,  to  the  acts  of  the  party.  PoBsession 
per  se  eyidences  no  more  tban  the  mere  fact  of  present  oocupation  by  righ^ 
for  the  law  will  not  presume  a  wrong;  and  that  possession  is  just  sa  consist- 
ent with  a  present  interest  under  a  lease  for  years  or  for  life  as  in  fee. 
From  the  very  nature  of  the  case,  therefore,  it  must  depend  upon  the  col- 
lateral circumstances  what  is  the  quality  and  extent  of  the  interest  claimed 
by  the  party;  and  to  that  extent,  and  that  only,  will  the  presumption  of  law 
go  in  his  favor:  La  FromboiM  ▼.  Jacktoiif  8  Cow.  603;  S.  C,  18  Am.  Dec.  463; 
Adama  v.  Ouier,  30  Miss.  397;  Bieard  ▼.  WUUams,  7  Wheat.  59;  Jackson  t. 
Porter,  Paine,  457:'*  Tyler  on  Eject.  71.  In  some  of  the  cases,  possession  is 
s^id  to  be  something  more  than  mere  evidence  of  title,  and  to  constitute  of 
itself  a  grade  of  title,  though  it  is  the  lowest  grade:  Jonei^  Adm*r  v.  Ntmn, 
12  Ga.  472. 

Pboot  or  Priob  Possbssion  Less  thak  Statxttobt  Pebiod  Suvncmrr 
TO  Sustain  Ejbctmsitt. — ^It  follows  from  what  has  already  been  stated,  thst 
in  an  action  of  ejectment,  proof  of  prior  possession  alone,  under  a  claim  of 
title,  on  the  part  of  the  plaintiff  or  those  under  whom  he  claims,  will  be  suf- 
ficient, prima  Jhae,  to  maintain  the  action  as  against  a  subsequent  possessor 
who  is  a  mere  intruder,  or  a  tenant  of  the  plaintiff,  or  one  who  is  in  by  entry 
only,  and  shows  do  better  title,  by  adverse  possession  or  otherwise:  Cam  v. 
Mddann,  4  Am.  Dec.  384;  Jdekson  v.  Harder,  Id.  262;  Jackaon  v.  Town,  15 
Id.  405;  TtUOe  v.  Jackson,  21  Id.  306;    Warner  v.  Page,  24  Id.  607;  PitU  y. 
BuUard,  46  Id.  405;   McLawrin  v.  Salmons,  52  Id.  563;  Smoot  v.  LeeoU,  1 
Stew.  590;  McCall  v.  Doe,  17  Ala.  533;  Clarke  v.  Clarkt^s  AdnCr,  51  Id.  498; 
Anderson  v.  Melear,  56  Id.  621;  Eakin  v.  Brewer,  60  Id.  579;  Bagle  etc.  Mfg. 
Co,  V.  O'tbaon,  62  Id.  369;   Wilson  v.  Olenn,  68  Id.  383;  Jads  v.  Dyer,  31  Ark. 
334;  ffutdiinaon  v.  Perley,  4  Cal.  33;  Nagle  v.  Maey,  5  Id.  426;    PotUr  ▼. 
Knowles,  Id.  88;  Ayrea  v.  Bensley,  32  Id.  620;  Seymour  v.  CretweU,  18  Fla. 
29;    Jofmson  v.  Lancaster,  5  Ga.  39;   Jone^  Adm'r  v.  Nunn,  12  Id.  4^i 
471;  Buckner  v.  ChanibUss,  30  Id.  652;  Jones  v.  Easley,  53  Id.  454;   Hicks  ▼. 
Steigleman,  49  Miss.  377;  Kerr  v.  Farish,  52  Id.  101;  Lum  v.  Heed,  53  Id. 
73;  CrockeU  v.  Morrison,  11  Mo.  1;  Smith  v.  Lorillard,  10  Johns.  356;  Da^ 
V.  Alverson,  9  Wend.  223;  Murphy  v.  Looms,  26  Hun,  659;  Newnam's  Least* 
V.  CindnnaU,  18  Ohio,  323;  Wilson  v.  Palmer,  18  Tex.  592;  Jieed  v.  ShepUp, 
6  Vt.  602;  Doe  v.  Dyeball,  Moo.  &  M.  346;  S.  C,  3  Gar.  &  P.  10;  Daeim 
V.  Gent,  1  H.  &  N.  744;  8.  O.,  3  Jur.,  N.  S.,  342;  26  L.  J.  Ex.  122;  Asher 
V.  Whitelock,  L.  R.,  1  Q.  B.,  1;  S.  G.,  11  Jur.,  N.  8.,  925;  35  L.  J.Q.B. 
17;   14  Week.  Rep.  25.    *'That  the  first  possession,"  says  Kent,  C.  J.,  in 
Smith  V.  Lorillard,  10  Johns.  356,  "should,  in  such  cases,  be  the  better  evi- 
dence of  right,  seems  to  be  the  just  and  necessary  inference  of  law.     The 
ejectment  is  a  possessory  action,  and  possession  is  always  presumption  of 
right,  and  it  stands  good  until  other  and  stronger  evidence  destroys  that  pre- 
sumption.   This  presumption  of  right  every  possessor  of  land  has,  in  the 
first  instance;  and  after  a  continued  possession  for  twenty  yean,  under  pr^ 
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tense  or  oleam  of  light,  the  actual  posaession  ripens  into  a  right  of  poesesaion 
which  will  toll  an  entry.    Bat  until  the  possession  of  the  tenant  has  become 
so  matured,  it  would  seem  to  follow  that  if  the  plaintiff  shows  a  prior  pos- 
session^  and  upon  which  the  defendant  entered  without  its  having  been 
foruudly  abandoned  as  derelict^  the  presumption  which  arose  from  the  ten- 
ant's posseosion  is  transferred  to  the  prior  possession  of  the  plaintiff,  and  the 
tenant,  to  recall  that  presumption,  must  show  a  still  prior  possession,  and  so 
the  presumption  may  be  removed  from  one  side  to  the  other,  totiea  quoUes^ 
until  one  party  or  the  other  has  shown  a  possession  which  can  not  be  over- 
reached, or  puts  an  end  to  the  doctrine  of  presumptions  founded  on  mere 
possession,  by  showing  a  regular  legal  title  or  a  right  of  possession.'*    So 
though  the  plaintiff  sets  up  a  title  which  ho  fails  to  prove,  he  may  recover  on 
the  strength  of  his  prior  possession  against  a  bare  subsequent  possession: 
Daviaon  v.  Otnt^  1  H.  &  N.  741;  8.  C,  3  Jur.,  N.  S.,  342;  26  L.  J.  Ex.  122. 
The  plaintiff  may,  to  define  the  extent  of  his  possession,  introduce  a  deed 
from  one  having  no  title,  with  proof  of  entry  and  occupation  thereunder: 
Keant  v.  Cannooan^  21  CaL  291.    If,  however,  the  plaintiff  entered  under  a 
claim  notorious  and  sufficient  to  account  for  his  possession,  such  possession 
is  not  evidence  of  any  other  claim:  Lincoln  v.  Thompson^  75  Mo.  613.    Of 
course,  also,  possession  alone  is  of  no  avail,  unless  continued  for  a  period  suf- 
ficient to  give  title  under  the  statute  of  limitations,  against  a  good  title  iu 
fact:  Perking  v.  Morae,  30  Minn.  11;  Dum  v.  MUler,  75  Mo.  260.    It  is  in- 
timated in  some  cases  that  a  title  founded  on  prior  possession  alone  may  be 
defeated  by  a  subsequent  possessor  showing  a  good  outstanding  title  in  a 
stranger,  with  which  such  subsequent  possessor  does  not  connect  himself: 
Potter  V.  Knawks,  5  Cal.  88;  Anderson  v.  Mekar,  56  Ala.  621;  EaUn  v. 
Brewer,  60  Id.  579.    But  the  contrary  is  expressly  laid  down  in  Huhbard  v. 
Barry,  21  Cal.  321;  Bates  t.  Campbell,  25  Wis.  613;  Wilson  v.  Olenn,  68 
Ala.  383,  and  other  cases. 

In  several  of  the  states  it  IM  held  that  bars  prior  possession,  unless  continued 
for  a  period  sufficient  to  confer  an  absolute  title  under  the  statute  of  limita- 
tions, will  not  sustain  an  ejectment  against  a  subsequent  bare  possession:  Dos 
V.  Howell,  1  Houst.  178;  Breeding  v.  Taylor,  13  B.  Mon.  477;  Alexander  y. 
Campbell,  74  Mo.  142.  In  Bledsoe  v.  Simms,  53  Id.  315,  and  Dunn  v.  JllUler, 
75  Id.  273,  the  doctrine  of  recovery  on  prior  possession  is  said  to  be  generally 
limited  to  actions  against  mere  trespassers  or  intruders,  and  not  to  apply  to 
cases  where  the  defendant  is  in  under  color  and  claim  of  title.  In  many  if 
not  most  of  the  cases,  the  rule  is  stated  to  be,  that  a  prior  possession,  under 
claim  of  title,  will  prevail  against  a  subsequent  intruder,  seeming  to  intimate 
that  there  must  be  at  least  an  assumption  of  rightfulness  in  the  plaintiff's 
possession;  but  it  is  expressly  adjudged,  in  Hoey  v.  Furman,  1  Pa.  St.  295, 
that  a  disseisor  or  wrong-doer  whose  possession  falls  short  of  the  statutory 
limit  may  recover  against  a  subsequent  intruder.  "  The  actual  occupation," 
say  the  court  in  Munshower  v.  Patton,  13  Am.  Dec.  678,  "however  tortious 
it  might  be,  however  destitute  of  color  of  title,  either  in  law  or  in  equity,  gives 
aright  to  the  extent  of  mclosure  against  all  the  world  but  the  state."  See 
on  this  point  the  note  to  Ferguson  v.  Kennedy,  14  Id.  765.  On  the  other 
hand,  it  is  held  in  Wood  v.  Missouri  etc.  B,  Co.,  14  Kan.  323,  that  a  mere 
trespasser  on  the  public  lands  can  not  maintain  an  action  to  quiet  his  posses- 
sion. 

Pbiob  PoflBBSSiON  TOR  Statctobt  Pkbiod,  if  actual,  notorious,  con* 
tinuous,  and  adverse,  under  claim  of  right,  is  conclusive  evidence  ^  ^^Ja. 
•nd  will  warrant  a  recovery  in  ejectment^  even  against  an  otherwi^Mi  fLood  •^^^ 
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standing  titles  Amutrmg  ▼.  BisUau,  59  Am.  Deo.  115;  Dc€  t.  FUtdkr^  37 
Md.  490:  WUaon  v.  Oleim,  68  Ala.  383;  Jacka  v.  Chaffin^  84  Ark.  S34;  Dam 
T.  TTbrnpton,  66  Mo.  39. 

P&iOB  PoBflBBSiON  MUST  HAYB  BEEN  ACTUAL  to  Bupport  a  reooTery  in 
ejectment  founded  on  the  prior  poeaettion  alone,  and  a  conBtmottve  powmwion 
will  not  do:  Jaekaon  ▼.  Myers,  3  Am.  I>ec.  504;  Bard  y.  RolUna^  30  Gal.  408; 
Polack  Y.  McChraih,  32  Id.  15;  Courtney  y.  Tumer,  12  NeY.  345;  Seymour  y. 
OiraweU,  18  Fla.  29;  ^uribe  y.  Hammond,  76  Pa.  St.  172.  It  must  be  a  poe- 
■eertion  objecting  the  land  to  the  will  and  dominion  of  the  oooapant;  it  mnsi 
be  evidenced  by  thoee  things  easential  to  its  beneficial  nse,  and  must  be  deariy 
defined,  open,  notorious,  and  continuous:  Courtney  y.  Turner,  euprct.  It  must 
be  evidenced  by  acts  indicating  permanency  of  occupation:  Burke  v.  Hanr 
mond,  supra.  Personal  residence,  cultivation,  or  improvement  is  not  neoes- 
sary :  Barstow  y.  Newman,  34  Cal.  90.  The  possession  may  be  acquired  through 
the  agency  of  a  tenant:  McLawrin  v.  Salmons,  52  Am.  Deo.  563;  Protection 
of  the  land  by  a  substantial  inclosure  sufi^cient  to  turn  stock,  without  resi- 
dence or  improvement,  is  enough:  Polack  v.  McOraih,  32  Cal.  15;  Southm^fd 
V.  Henley,  45  Id.  101;  not  so  where  the  inclosure  is  insufficient:  Borel  v. 
Bollins,  30  Id.  408;  Polack  v.  McOrath,  32  Id.  15;  Baldwin  v.  Simpaon,  12 
Id.  560;  especially  as  against  one  in  possession  of  part  under  a  conveyance  of 
the  whole  tract;  Baldunn  v.  Simpson,  supra.  See  also  Woffy.Baldioin,  19  Id. 
306.  Actual  inclosure  of  meadow  land  is  not  esssential  to  actual  possession 
where  the  circumstances  of  the  country  do  not  require  inolosnre:  Courtney  v. 
Tumer,  12  Nov.  345.  The  proof  of  prior  possession  must  also  be  dear  and 
nnequivooal;  evidence  of  payment  of  taxes  and  exeoation  of  pArtitiaa  deeds 
is  not  enong^:  Jackson  v.  Myers,  3  Am.  Deo.  504. 


Taylor  v.  Bbown. 

[4  OAUfOBMIA,  188.) 
COHBEABLE  MAY  AfPOINT  AS  MaIHT  DePUTISS  A8  HB  PlEASE8»  Jud  »  dsp* 

nty  appointed  by  him  is  not  guilty  of  any  trespass  in  levying  by  virtne 
of  legal  prooess  in  his  hands. 

Wbtt  of  error  to  the  county  court  of  Solano  county.  The 
opinion  states  the  case. 

John  Gurry t  for  the  appellant. 

By  Oourt,  HETDSNTELDTy  J.  The  declaration  diaoloaeB  no 
cause  of  action  against  the  defendants.  It  seems  from  its  alle* 
gations  that  the  plaintiff  was  improperly  sued  in  trespass  on  ac- 
count of  a  levy  by  a  deputy  constable,  and  having  paid  the 
judgment  rendered  against  him,  now  sues  the  constable  on  his 
bond  for  improperly  appointing  the  deputy.  All  this  was  wrong. 
The  constable,  like  any  other  ministerial  officer,  had  the  right 
to  appoint  as  many  deputies  as  he  pleased.  The  deputy  was 
not  guilty  of  any  trespass  in  levying  by  virtue  of  legal  prooess  ia 
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his  hands.     The  plaintiff  paid  the  judgment  against  him  f oi 
the  trespass  in  his  own  wrong. 

The  judgment  is  reversed. 

MmuuT,  0.  J.,  ooncurxed. 


CoHszABUBi  Mat  Act  b¥  Diputt  in  tfat  ezttdM  of  their  niaisteisi 
fanctiooix  Jobmm  t.  AhmO;  85  Cal.  713^  dtiag  tlM  priaoipsl 


Stoughton  v.  Swan. 

[4  GALOOBnA,  SU.] 

KonoB  OP  DBBOvoa  ov  Pbomz9sobt  Nots  is  Sumomrr  if  it  appear  oi 
oftD  be  reesonftbly  inferred  therefrom  that  it  has  been  duly  presented  f oi 
peymenl  and  has  been  dishonored. 

WoBD  "FaonBXKD"  Has  Dsfivixb  Lsoal  SionncaTiON  which  mnat  be 
reoognfwd  by  the  ooorti. 

Aonoa  against  indorser  of  a  promissory  note.  The  notice 
referred  to  in  the  opinion  was  in  these  words :  **  Benicia,  March  6, 
1854.  Ifr.  Thomas  W.  Swan — Sir:  Ton  are  hereby  notified  that 
I,  this  day,  protested  a  promissory  note,  drawn  by  Mrs.  Hannah 
B.  Beveridge,  for  seven  hundred  and  fifty-seven  dollars  and  sev- 
enty-seven cents,  and  payable  five  months  after  the  date  thereof, 
to  you  or  your  order,  and  by  you  indorsed;  said  note  dated 
October  3, 1853;  and  that  the  holder,  J.  W.  Stoughton,  looks  to 
you  for  the  payment  of  the  same.  H.  Lee,  notary  public." 
Judgment  was  rendered  against  the  plaintiff,  and  he  appealed. 

By  Court,  Mubbat,  0.  J.  No  precise  words  or  particular 
form  is  required  in  the  notice  to  be  given  to  the  indorser  of  a 
promissory  note  or  bill  of  exchange  of  its  dishonor.  It  is  suffi- 
cient if  it  appears  or  can  reasonably  be  inferred  from  the  notice 
that  the  note  or  bill  has  been  duly  presented  for  payment 
and  has  been  dishonored.  A  notice  that  a  note  had  been  duly 
presented,  etc.,  and  protested  for  non-payment,  and  that  the 
holder  looked  to  the  indorser  for  payment  of  the  same,  is 
sufficient  to  put  the  indorser  upon  inquiry,  which  is  all  the 
law  requires,  and  answers  fully  the  reason  and  purpose  of 
notice.  The  word  **  protested  "  has  a  definite  legal  signification, 
which  should  have  been  recognized  by  the  court  below.  In  this 
case,  the  notice  of  protest  was  sufficient. 

Judgment  reversed,  with  costs. 

HETDEinnELnT,  J.,  concurred. 


BMPLOTMBn  OP  KoTABT  TO  3Cake  Demand  OB  GiVB  Nonon  ta  an  !»• 
ia  Bol  neoenaiy:  Lathnp  v.  Lmtmn,  52  Am.  Deo. 
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Taylor  v.  Habgous. 

[4  OALEPOBnA,  908. 1 
OoOUTAirOT   BT    FAMII.T  D    PBBBmCFTIVB   EtIDENOS  OF  AFPBOPBIAVRnr  09 

PL4CB  AS  HcncisnAD,  and  is  consequently  notioe  to  all  the  world. 

RgMOVAL  ov  HxTSBAKD  AKD  WivB  FBOii  HoMXSTSAB  after  Bale  thereof  bj 
the  husband,  in  which  the  wife  did  not  join,  furnishes  no  evidence  of  an 
abandonment  of  the  homestead  by  her. 

When  Place  Acquibes  Cha&acteb  of  Homestead,  the  nature  of  the  estate 
becomes  changed,  without  reference  to  the  manner  in  which  the  title  to 
the  property  originated,  whether  it  was  the  separate  property  of  either 
husband  or  wife,  or  the  common  property  of  both.  It  is  tnrnibd  into  a 
sort  of  joint  tenancy,  with  the  right  of  surriTorship  as  between  husband 
and  wife,  and  this  estate  can  not  be  altered  or  destroyed,  except  by  the 
concurrence  of  both,  in  the  manner  provided  by  law. 

EraoTXEiTF  to  recover  a  lot  of  land  in  the  city  of  San  Fran- 
cisco. The  complaint  alleged  that  at  the  time  of  the  convey- 
ance of  the  lot  to  the  defendant  by  the  hnsband  of  the  plaintiff, 
it  was  and  had  been  the  homestead  of  the  family,  and  that  the 
plaintiff  did  not  unite  in  said  conveyance.  There  was  a  verdict 
and  judgment  for  the  plaintiff  and  the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Saunders  and  Hepburn^  for  the  appellant, 

Lorenzo  Sawyer ^  for  the  respondent. 

By  Oourt,  Heydexfkli>t,  J.  In  Oooh  v.  JUcOhriMtian^  4  OaL 
23,  we  decided  that  the  homestead  law  required  no  specific  act 
to  indicate  the  selection  of  a  homestead,  and  that  the  occupancy 
of  the  family  was  presumptive  evidence  of  the  appropriation  of 
the  place  as  a  homestead,  and  was  consequently  notice  to  all 
the  world.  The  main  difference  between  this  case  and  that  of 
Cook  V.  McOhristian,  supra,  consists  in  the  fact  that  here  the 
husband  and  wife  removed  from  the  premises  after  a  sale  by  the 
husband,  in  which  the  wife  did  not  join,  and  it  is  aigued  by 
the  appellant  that  this  was  evidence  of  an  abandonment  of  the 
homestead,  and  the  acquisition  of  a  new  one.  It  seems  to  me, 
on  the  contrary,  to  be  the  very  case  against  which  the  statute 
intends  to  provide.  If  the  husband  can  sell  at  pleasure,  and 
remove  to  another  place,  without  the  consent  or  approbation  of 
the  wife,  then  the  design  of  the  statute  to  protect  her  against 
the  improvidence,  misfortunes,  or  misconduct  of  the  husband 
would  be  totally  nugatory.  As  soon  as  a  place,  by  the  occu- 
pancy in  good  faith  of  the  family,  acquires  the  character  of  a 
homestead,  the  nature  of  the  estate  becomes  changed,  without 
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reference  to  the  manner  in  which  the  title  to  the  property  origi- 
nated, whether  it  was  the  separate  estate  of  either  hnsbftnd  or 
wife,  or  the  common  property  of  both.  It  is  tamed  into  a  sort 
of  joint  tenancy,  with  the  right  of  soryiTorship,  at  least  as  be- 
tween husband  and  wife,  and  this  estate  can  not  be  altered  or 
destroyed,  except  by  the  concurrence  of  both,  in  the  manner 
provided  by  law.  The  conveyance  by  the  husband  alone  is 
declared  by  the  statute  to  be  void,  and  this  rule  can  not  be  sub- 
verted, unless  it  be  in  favor  of  an  innocent  purchaser  without 
notice. 

It  is  argued  for  the  appellant  that  if  during  several  years  hus- 
band and  wife  buy  several  homesteads,  live  in  them  for  a  time, 
and  then  the  husband  sells,  the  wife,  after  the  death  of  the  hus- 
band, may  sue  for  and  recover  them  all.  Although  it  is  not 
called  for  by  any  of  the  facts  in  this  case,  yet  I  have  no  hesita- 
tion in  saying,  in  answer  to  the  argument,  that  no  such  conse- 
quence could  follow;  because  we  have  said  that  occupancy  is 
only  presumptive  evidence  of  homestead,  and  therefore,  when 
the  wife  has  recovered  one  homestead,  this  recovery  would  com- 
pletely rebut  the  presumption  which  occupancy  might  raise  in 
reference  to  any  other  for  which  she  might  bring  suit.  The 
other  matters  argued  by  the  appellant  are  not  made  sufficiently 
prominent  by  the  evidence  to  entitle  them  to  separate  consid- 
eration. 

Judgment  affirmed. 

Mttbbat,  C.  J.,  concurred. 

Abakdovbocnt  or  Hohebtbad.— In  most  of  the  states  land  is  dedicated  to 
the  purpose  of  a  homestead  by  actual  occupancy  and  use.  In  some  states 
the  dedication  is  made  by  a  public  notice  of  record  in  conformity  with  cer- 
tain statutory  requisites,  and  a  third  mode  of  dedication  is  by  the  actual 
setting  off  of  the  land  as  a  homestead  by  a  court  of  justice.  Occupation  at 
the  timo  of  the  dedication,  at  least,  is  a  fact  necessarily  connected  with  the 
idea  of  a  homestead.  A  homestead  is  either  originally  acquired  by  occupa- 
tion without  more,  or  it  is  acquired  by  filing  a  proper  notice  or  claim  by  one 
who  is  at  the  time  of  the  filing  in  the  actual  occupation  of  the  prenuacs. 
As  actual  occupancy  is  essential  in  the  creation  of  the  homestead,  it  would 
seem  that  actual  occupancy  should  bo  necessary  to  its  perpetuation.  At  a 
very  early  stage,  however,  in  the  history  of  homestead  exemptions,  the  courts 
manifested  »  strong  inclination  to  relax  the  strict  rule  which  would  make  the 
continued  existence  of  the  homestead  to  depend  upon  the  actual  occupation 
of  the  person  claiming  it.  The  courts  have  in  almost  all  cases  sought  to 
preserve  and  extend  the  right  to  the  homestead,  after  it  had  once  been  dedi- 
cated to  use  as  such;  and  experience  soon  showed  that  to  do  this,  it  became 
necessary  to  recognize  some  exceptions  to  the  strict  rule  requiring  actual 
oontinued  ooonpanoy  in  all  cases.    All  the  authorities  atjee  that  where  there 
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U  a  permanent  ceasation  of  occupancy  there  is  an  abandonment  of  the 
etead:  Thomp.  Home.  &  Ex.,  bgo.  263;  PhiOtpB  r.SpringMd,  89  EL  83; 
Davi»  V.  KelUy^  4  Iowa,  523;  Campbell  Y.Adair,  46Mu8.  170;  Austinr.  Steady, 
46  N.  H.  51.  In  considering  the  question  of  abandonment,  the  difficulty  is  to 
determine  what  is  sufficient  evidence  of  the  abandonment.  And  in  endeavoriog 
to  solve  this  difficulty,  the  intention  of  the  claimant  is  the  main  considesa- 
tion.  The  question  of  intention  to  abandon  the  homestead  is  one  of  fact  to 
be  ascertained  and  determined  from  a  consideration  of  all  the  facts  and 
circumstances  of  each  case:  Thomp.  Home.  &  Ex.,  sec.  265;  KUckett  ▼• 
Burgioin,  24  IlL  40;  Fyfe  v.  Beers,  18  Iowa,  4;  Lodse  v.  Rowell,  47  N.  H. 
46.  Dillon,  J.,  delivering  the  opinion  of  the  court  in  Fgffe  v.  Beers,  stipra^ 
said:  "The  difficulty  arises  in  cases  where  the  removal  is  actual,  but  where 
there  is  claimed  to  exist  the  intention  to  return  and  resume  possession  of  the 
premises  as  home.  And  here  the  difficulty  is  chiefly  one  of  fact  rather 
than  of  law.  *  *  *  For  such  cases  no  general  rule  can  be  ennnciated; 
each  turns  upon,  and  the  decision  of  each  exacts,  a  special  regard  to  its  own 
peculiar  facts."  Great  stress  is  laid  by  the  courts  everywhere  npon  the  in« 
tention  with  which  the  occupant  of  a  homestead  removes  from  it.  Indeed, 
such  intention  has  a  controlling  influence  in  determining  whether  or  not  such 
removal  amounts  to  an  abandonment:  Thomp.  Home.  &  Ex.»  sec.  266; 
Smyth's  Home.  &  Ex.,  sec.  278;  7%nan  v.  Moore,  43  BL  169;  PotU  v.  Davok' 
poH,  79  Id.  455;  Howard  v.  Logan,  81  Id.  383;  Campbell  v.  Adcdr,  45  Miss. 
170;  Locke  v.  Bowell,  47  N.  H.  46;  Wood  v.  Lord,  51  Id.  448;  Shepherd  v. 
Casdday,  20  Tex.  24;  Oouhenant  v.  Cochrell,  Id.  96;  JUcJUiUan  ▼.  Warner, 
38  Id.  410. 

Intention  to  Retubn  must  Exist  at  Tnts  of  Removal  from  the  home- 
stead. An  intention  afterwards  formed  will  not  prevent  the  abandonment 
from  becoming  perfect  in  the  mean  time.  And  if  the  abandonment  has  once 
become  complete,  the  homestead  is  as  though  it  had  never  existed:  PkUtipe 
V.  Sprinofield,  39  IlL  83;  Carter  v.  Ooodman,  11  Bush,  228.  Gofer,  J.,  in 
delivering  the  opinion  of  the  court  in  the  latter  case,  said:  "Having  lost  his 
right  to  the  exemption,  his  unexecuted  intention  to  return  and  reside  in  his 
former  dwelling  could  not  re-establish  that  right.  This  could  only  be  done 
by  making  it  the  actual  residence  of  his  family:"  Smith  v.  tiffin,  75  Ho.  559. 

Mebb  Intention  to  Abandon  the  homestead,  without  carrying  such  in- 
tention into  effect  by  actual  removal,  is  not  abandonment:  Dtain  v.  Toasr, 
10  Cal.,  167;  Dawley  v.  Ayere,  23  Id.  108;  Croee  v.  EherU,  28  Tex.  523^  534. 
The  fact  that  both  husband  and  wife  were  anxious  to  sell  their  homestead, 
and  that  the  husband  made  repeated  efforts  to  accomplish  that  purpose,  but 
failed  because  a  satisfactory  price  could  not  be  obtained,  does  not  show  an 
intention  to  abandon  the  homestead  as  such:   Dunn  v.  Tour,  10  Cal.  167. 

Declarations  Made  bt  Oocufant,  especially  if  made  at  or  before  the  time 
of  removal  from  the  homestead,  are  admissible  in  evidence  to  prove  the  fact 
of  abandonment:  Brennan  v.  WaUaee,  25  CaL  108;  Wright  ▼•  Dutmmg,  46 
111.  271;  McMUlan  v.  Warner,  38  Tex.  410;  Jarvaie  v.  Moe,  88  Wis.  440; 
particularly  if  such  declarations  are  made  in  disparagement  of  the  rights  and 
at  a  time  when  the  claimant  was  in  the  aotnal  ooonpation.  of  the  premises: 
Anderson  v.  Kent,  14  Kan.  207;  HolUman  v.  SmkK  39  Tex.  867. 

Length  ov  Time  is  a  circumstance  to  be  taken  into  aoooont  in  determin* 
ing  the  question  of  abandonment.  But  mere  length  of  time^  without  other 
evidence  of  intention  to  abandon,  is  entitled  to  oomp«rativdy  little  weight. 
Long-continned  absence  can  be  looked  to  only  for  the  purpose  of  asoertainiqg 
the  intention  with  which  a  removal  is  made.    And  on  tbootlMr  hand^  itisnoi 
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nmo&uary  that  abienoe  bo  oontiniied  for  a  gnat  length  of  time  bx  order  to 
^Mnutitate  an  abandonment.  The  fact  of  remoyal,  conpled  with  an  intention 
aerer  to  return  to  the  homestead,  oonetitatee  an  abandonment,  and  nothing 
lees  doesi  I^e  v.  Beers,  18  Iowa,  4;  DwOan  t.  Woodbury,  24  Id,  76;  CUm 
T.  Upton,  56  Tex.  319.  In  the  case  of  Fjife  t.  Beers,  eupra,  Dillon,  J.,  deliv- 
ering the  opinion  of  the  coort,  said:  "How  long  an  absence  will  forfeit 
the  light  depends  upon  ciroamstanoes.  If  a  man,  for  example,  shonld  lock 
up  his  homestead,  or  eren  rent  it  and  go  to  Borope  on  a  tonr  of  pleasure,  or 
for  any  other  temporary  purposes,  clearly  intending  to  retom  and  resume  pos- 
session of  the  homestead,  it  seems  clear  that  even  five  years'  absence  would 
not,  oertainly  as  respects  general  creditors,  work  a  forfeiture  of  the  home- 
atead  right."  And  the  right  of  homestead  ceases  just  as  soon  as  the  occu- 
pant^ with  a  view  to  acqniring  a  residence  elsewhere,  and  with  no  fixed  pur- 
pose of  returning^  ceases  to  occupy  the  premises  as  a  residenoe:  8mUh  t.  Bmtu% 
75  Mo.  559. 

TncpOBAST  AjBBXBrcnB  vboh  Fbbmibb  daimed  as  a  homestead  wiU  not  be 
considered  as  an  abandonment  of  them,  if  there  was  no  intention  to  remain 
away  permanently.  This  is  particularly  the  case  after  the  character  of  home- 
stead has  been  once  stamped  on  the  premises.  A  homestead  is  not  intended 
to  be  a  prison  in  which  to  confine  the  claimant  on  pain  of  losing  it  if  he  re- 
mores  from  it.  The  health  of  the  family,  or  of  some  member  of  it,  may  de- 
mand a  removal  for  a  time  to  some  other  locsHty.  The  occupant  may  need 
to  remove  to  some  other  place  for  a  time  to  secure  the  advantages  of  educa- 
tion for  his  children,  or  to  secure  some  other  benefit  to  himself  or  to  his 
family.  He  may  be  elected  or  appointed  to  some  office,  the  duties  of  which 
may  necessitate  hii  temporary  removal  to  some  other  place  of  abode.  Ha 
may  desire  to  travel  for  a  time,  either  for  pleasure  or  on  business.  In  all  such 
cases  it  would  be  manifestly  unjust  to  deprive  him  of  his  homestead,  if  he 
intends  again  to  return  to  and  reside  in  it  with  his  family.  A  temporary 
removal  from  the  homestead,  with  intent  to  retain  the  home  there  and  to 
return  to  it,  is  held  by  all  the  courts  not  to  be  an  abandonment:  Boyle  v. 
Shuhum,  59  Ala.  666;  Lehman  v.  Bryan,  67  Id.  553;  Benedict  v.  Bunnell,  7 
Gsl.  246;  Moee  v.  Warner,  10  Id.  296;  Ouhd  v.  Ottiod,  14  Id.  506;  Harper  y. 
Forhee,  15  Id.  202;  Keniey  v.  ffudeUon,  99  III.  493;  Fyfe  v.  Beere,  13  Iowa, 
4;  Stewart  v.  Brand,  23  Id.  478;  Oman  v.  Orman,  26  Id.  361;  Bradahaw  v. 
Buret,  57  Id.  745;  Etxon  v.  George,  18  Kan.  253;  Campbell  v.  Adair,  45 
Miss.  170;  Austin  v.  Stanley,  46  K.  H.  51;  JHcTnlur/y.  Woodruff,  9  Lea,  671; 
Tc^lorv,  Boidware,  17  Tex.  74;  ThoToas  v.  WUUams,  50  Id.  269;  Clements  v. 
Laey,  51  Id.  150;  Kessler  v.  Draub,  52  Id.  575;  West  River  Bank  v.  Qale,  42 
Vt.  27;  Lindsay  v.  Mwrpky,  76  Va.  428;  Jarvais  v.  Moe,  38  Wis.  440;  BaUey 
V.  Comings,  16  Nat  Bank.  Beg.  382L  And  in  Oriffln  v.  Sheley,  55  Iowa,  513,  it 
was  decided  that  the  fact  that  the  head  of  the  family  is  absent  from  home  the 
greater  part  of  the  time  will  not  deprive  his  family  of  their  homestead  rights. 
In  West  Mher  Bank  v.  Oale,  eupra,  the  occupant  of  the  homestead  left  his 
home  with  the  intention  of  returning  to  it  after  a  temporaiy  sojourn  for  a 
Bpedfio  purpose  elsewhere,  but  his  absence  was  protracted  by  aoddents,  be- 
yond what  he  had  originally  intended.  He  did  not,  however,  change  his 
purpose  to  return,  but  carried  it  into  effect  as  soon  as  he  recovered  from  the 
effects  of  his  injuries  sufficiently  to  be  removed  to  his  residence.  The  court 
held  that  he  had  not  lost  his  right  of  homestead  exemption.  In  PUpps  t* 
Adon,  12  Bush,  375,  it  was  decided  that  a  widow's  temporary  absence  from 
her  homestead  after  having  rented  it  to  a  tenant  was  not  snob  an  abandon- 
ma&t  of  the  homestead  as  forfeited  her  claim  to  its  exemption* 
▲x.  Dbo.  Tob.  LZ— ao 
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Mbrb  LxAsnro  ob  Renting  of  Hombstbad  to  a  ienaiit,  after  the  claim- 
ant  has  by  hia  occnpancy  impressed  upon  the  place  the  character  of  a  horns- 
stead,  is  generally  not  regarded  as  evidence  of  abandonment.  The  right  to 
temporarily  remove  from  the  homestead,  vithont  forfeiting  the  right  of  ex- 
emption, would  amount  to  little  if  the  owner  were  compelled  to  leave  hit 
house  untenanted  during  his  absence:  Thomp.  Home  k  Ex.,  sec.  273;  Turn- 
Unaon  y.  Swinney,  22  Ark.  400;  Dunn  v.  Teaser^  10  Cal.  167;  Stewari  t.  Brand, 
23  Iowa,  477;  Jiobb  y.  McBride,  28  Id.  386;  Campbell  v.  Adcdr,  45  Miss.  170: 
Ouy  v.  Dwma,  12  Neb.  632;  Wetz  y.  Beard,  12  Ohio  St.  431;  Herrkk  v. 
Oraves,  16  Wis.  157;  Myers  v.  Ford,  22  Id.  139.  The  courts  of  nearly  sll 
the  states  have  been  very  liberal  in  holding  that  the  owner  of  a  homestead 
does  not  lose  his  right  of  exemption  by  temporarily  removing  from  and  rent- 
ing it.  But  in  Illinois  it  Lb  held  that  the  exemption  is  lost  by  removing  fran 
the  premises  and  renting  them:  Cabeen  v.  Mulligan,  37  UL  230;  Titman  v. 
Moore,  43  Id.  169;  Fisher  v.  Cornell,  70  Id.  216.  It  is  also  held  in  that  stats 
that  by  its  laws  a  homestead  right  is  lost  by  the  claimant's  removing  to  and 
acquiring  a  residence  in  another  state:  Carr  y.  Biting,  62  Id.  14.  In  Ver- 
mont it  was  formerly  held  that  there  must  be  an  actual  personal  occupation 
of  the  place  to  constitute  it  a  homestead:  True  v.  MorriU,  28  Vt.  672 ;  Dam 
v.  Andrews,  30  Id.  678.  Subsequently  to  these  decisions  the  legislaturo 
changed  the  words  of  the  statute,  "occupied  as  a  homestead,"  to  ''used  and 
kept  by  such  housekeeper  or  head  of  a  family."  The  present  statute  resds: 
"The  homestead  *  *  *  used  or  kept  by  such  housekeeper  or  head  of  a 
family  as  a  homestead  shall,  together  with  the  rents,  issues,  profits,  and  prod, 
nets  thereof,  be  exempt:"  Rev.  Laws  Vt.  1880,  sec  189I.  This  act  removes 
all  doubts  as  to  the  efifect  of  a  temporary  removal  from  and  renting  of 
the  homestead.  See  also  WesA  Bioer  Bank  v.  Oale,  42  Vt.  27.  In  Alabama 
it  was  formerly  held  that  a  house  and  lot  not  occupied  by  the  owner,  but 
rented  out  by  him,  were  not  exempt  as  a  homestead,  because  not  in  actual 
nse:  Raster  v.  McWHUams,  41  Ala.  302;  McConnaugky  v.  BaaOter,  55  Id.  379. 
And  even  where  the  owner  of  a  homestead  removed  from  the  premises  under 
the  advice  of  a  physician,  and  with  the  declared  intention  of  returning,  and 
rented  the  premises  to  a  tenant  by  the  year,  it  was  decided  that  the  exemp- 
tion was  forfeited  and  lost:  SUnoY.LUUe,  63  Id.  257.  But  section  2843  of 
the  Alabama  code  of  1876  provides  that  "atemporaiy  quitting  or  leasing 
of  the  same  for  a  period  of  not  more  than  twelve  months  at  any  one  time 
shall  not  be  deemed  to  be  an  abandonment  of  it  as  his  homestead."  In  1858, 
the  legislature  of  Wisconsin  passed  an  act  which  provided  that  "  the  owner 
of  a  homestead,  under  the  laws  of  this  state,  may  remove  therefrom  or  sell 
and  convey  the  same,  and  such  removal  or  sale  and  conveyance  shall  not  ren- 
der such  homestead  subject  or  liable  to  forced  sale  on  execution:"  Stat,  of 
Wis.  1858,  p.  189;  R.  S.  Wis.  1878,  sec.  2983.  This  statute  accounts  for 
the  liberal  doctrine  maintained  by  the  courts  of  Wisconsin  on  the  sabjed 
under  discussion. 

AoQUismoN  o?  New  noHESTSAD  Elsewherb  is  regarded  as  oonolnstve 
evidence  of  abandonment.  The  law  does  not  recognize  the  right  of  any 
claimant  to  two  homesteads  at  the  same  time.  As  soon  as  the  second  home- 
stead is  acquired  the  first  one  is  regarded  as  abandoned:  Davis  v.  KeUey,  14 
Iowa,  523;  Atchison  y.  Wheeler,  20  Kan.  625;  Drury  r,  Baieftelder,  11  Gray, 
214;  Donaldson  v.  Lamprey,  20  Minn.  18;  AlUson  v.  Shilling,  27  Tex.  450; 
Jarvais  v.  Moe,  38  Wis.  440.  And  the  filing  of  a  notice  of  claim  will  not 
prevent  one  who  has  acquired  a  new  homestead  from  losing  the  old  one,  nor 
does  the  statute,  providing  that  the  owner  of  a  homestead  may  remove  there- 
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from,  and  that  mch  remofal  ahall  not  rezider  the  homestead  liaUe  to  sale  on 
ezeoation,  apply  to  aneh  a  case:  Dcmaldson  ▼.  Lamprey^  tupra. 

Cleab  and  Decisttb  Peoov  n  EasBMTiAL  to  eetabliflh  the  abandonment 
of  a  homestead.  The  best  evidenoe  that  a  homestead  has  been  abandoned  is, 
no  doubt,  the  fact  that  a  new  one  has  been  acquired.  Such  evidence  is,  as 
we  have  seen,  always  oondusxTe.  In  Massachusetts  it  is  held  that  when  an 
estate  of  homestead  has  been  once  acquired  under  the  statute  of  that  state, 
it  can  not  be  lost  by  mere  abandonment  until  a  new  homestead  has  been 
acquired  elsewhere:  Connor  ▼.  McMurraiy,  2  Alien,  202;  Woodbury  v.  Luddy^ 
14  Id.  1.  And  the  civil  oode  of  California  contains  the  following  provisions 
iu  reference  to  an  abandonment  of  a  homestead:  Sec.  143:  "A  homestead 
oan  be  abandoned  only  by  a  declaration  of  abandonment,  or  a  grant  thereof, 
executed  and  acknowledged:  1.  By  the  husband  and  wife,  if  the  claimant  is 
married;  2.  By  the  claimant,  if  unmarried."  Sec  1244:  "A  declaration  of 
abandonment  is  effectual  only  from  the  time  it  is  filed  in  the  office  in  which 
the  homeste«id  was  recorded."  In  most  of  the  other  states,  however,  if  not 
in  all  of  them,  the  abandonment  of  a  homestead  may  be  established  by  evi- 
dence less  oondnsive  than  that  which  is  required  in  Massachusetts  and  in 
California:  Thomp.  Home.  &  Ex.,  sees.  285  et  seq.;  1  Am.  Law  Beg.,  N.  S., 
712;  Campbell  v.  Adair,  45  Miss.  170;  Shepherd  v.  Casmday,  20  Tex.  24; 
Gouhenant  v.  Cockrell,  Id.  96;  McMillan  v.  Warner,  38  Id.  410;  Wool/oUc  v. 
RidxUs,  41  Id.  358.  In  delivering  the  opinion  of  the  court  in  Shepherd  ▼. 
Casmday,  20  Tex.  29,  Hemphill,  C.  J.,  said:  *' We  do  not  intend  to  assert 
the  proposition  that  the  old  homestead  remains  until  a  new  one  is  gained. 
This  would  perhaps  too  much  embarrass  and  obscure  the  condition  and  rights 
of  property  to  receive  judicial  sanction;  there  being  no  law  or  statute  to 
that  effect.  But  while  this  is  admitted,  we  must  remember  the  wise  and 
beneficent  purpose  of  the  homestead  exemption;  that  it  was  intended  to 
secure  the  peace,  repose,  independence,  and  subsistence  of  citizens  and  of 
families;  that  it  was  placed  beyond  the  reach  of  creditors,  an  asylum  upon 
which  they  might  gaze,  but  which  they  could  neither  enter  nor  disturb;  a 
right  so  strongly  secured,  founded  upon  such  high  public  policy,  can  not  bo 
lost  by  the  mere  absence  of  the  party  or  family  intended  to  be  benefited^ 
The  homestead  is  not  to  be  regarded  as  a  species  of  prison  bounds,  which  the 
owner  can  not  pass  over  without  pains  and  penalties.  His  necessities  or  cir- 
cumstances may  frequently  require  him  to  leave  his  homestead  for  a  greater 
or  less  period  of  time.  He  may  leave  on  visits  of  business  or  pleasure;  for 
the  edacation  of  his  children,  or  to  acquire  in  some  more  favorable  location 
means  to  improve  his  homestead,  or  for  the  subsistence  of  his  family;  or  ho 
may  intend  to  abandon  provided  he  can  sell.  But  let  him  leave  for  what 
purpose  he  may,  or  bo  his  intentions  what  they  may,  provided  they  are  not 
those  of  total  &bandonmeat»  his  right  to  the  exemption  can  not  be  regarded 
as  forfeited.  And  if  he  did  intend  on  leaving  to  abandon,  this  may  bo 
changed  by  him,  up  to  the  time  that  he  acquires  a  new  homestead.  He  may 
show  this  change  by  the  resumption  of  his  residence;  or  it  may  be  made 
known  in  other  modes;  and  however  it  may  be  made  known  or  ascertained, 
it  will  be  effectual  to  protect  his  rights;  for  if  the  place  be  in  fact  his  home- 
stead, it  can  not  be  exposed  to  forced  sale.  Frauds  will  not  be  permitted; 
but  the  rights  of  the  homestead  can  not  be  forfeited  unless  by  a  party's  show- 
ing a  continuous  abandonment  up  to  the  time  that  some  opposing  right  by 
•ale  has  vested  legally  in  other  parties."  And  Ogden,  J.,  in  delivering  the 
opinion  of  the  court,  in  the  case  of  McMillan  v.  Warjier,  33  Id.  414,  said: 
*'But  the  intention  to  abandon  must  be  deariy  established  by  proof,  before  a 
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Jozy  would  be  Anthorised  to  find  relinqwiihTnant  of  any  xjghte  under  tii« 
homeitead  lawi,  and  that  intent  ahonld  be  proTen  by  the  beat  aooeaaUe  eri- 
denoe.  That  »  party  haa  left  hia  home  and  been  abaent  for  an  indefinite 
period  would  of  itaelf  be  no  anfficient  eyidenoe  to  eatabliah  the  fact  of  aban- 
donment^ bnt  anoh  faot  mnat  be  accompanied  with  the  further  proof  of  the 
intent  not  to  retnm.  How  that  intent  ia  to  be  eatablished  mnat  depend  to  a 
great  extent  upon  the  cironmatancea  and  facta  antronnding  each  caooL  The 
dedarationa  of  a  party  before,  at  the  time  o(  and  after  leaving  hia  home 
may  be  given  in  evidenoe  to  establish  the  intent."  The  viewa  above  quoted 
are  approved  in  the  anbaeqnent  case  of  WooV(Xk  v.  Ek^kOU^  41  Id.  358,  ia 
which  it  waa  decided  that  a  vdlantary  abandonment^  with  a  fixed  intention 
not  to  return,  although  a  new  homestead  be  not  acquired,  opena  the  aban- 
doned property  to  creditors. 

Facts  Hxld  SomcixHT  to  Pboyb  ABAHDOincDiT. — ^For  the  poipoae  of 
illustrating  the  prinoiplea  already  stated,  a  few  casea  are  here  given.  In 
I&mbaiil  V.  YTttem,  69  Iowa,  638,  where  a  person  owning  a  homeatead  in  the 
country  moved  to  town  with  hia  family,  intending  to  practice  law,  and  reside 
permanently  in  town  if  he  succeeded,  otherwise  to  return  to  the  country  to 
his  homestead,  the  court  held  that  he  had  abandoned  hia  homestead.  In 
Cc/tUmi,  HmwX^  68  Id.  694,  the  facts  were  that  the  party  removed  with  his 
family  from  his  homestead  and  aotuaUy  reaided  for  many  yeara  in  another 
conn^,  where  he  repeatedly  exercised  the  right  of  suffrage,  and  at  different 
timea  offered  to  sell  hia  homestead.  These  facts,  in  tiie  absence  of  any  proof 
of  a  definite  or  fixed  purpose  on  his  part  to  return  and  occupy  the  premises  as 
his  homestead,  were  decided  to  be  sufficient  to  prove  hia  abuidonmeBit  of  his 
homestead.  In  Leonard  v.  Ingraham,  68  Iowa,  406,  the  case  preaented  to 
the  court  was  this:  The  husband  left  the  atate  in  1876.  The  wife  followed 
him  in  1876,  leaving  part  of  her  furniture  in  the  homestead.  She  returned 
to  the  homestead  for  a  time  in  1877,  and  then  went  to  reside  with  her  hus- 
band out  of  the  state  permanently.  The  court  on  these  facta  decided  that 
there  had  been  an  abandonment  of  the  homestead  in  1876.  In  Sookch  v. 
Hadoert  2  Lea,  633,  these  facts  were  decided  to  be  sufficient  to  prore  aban- 
donment: The  husband  left  the  homstead  and  went  to  another  state.  The 
wife  at  the  same  time  went  to  live  with  her  father  in  another  county.  The 
husband's  mother  remained  on  the  homestead,  rented  it^  and  boarded  and 
lodged  with  the  tenant.  Neither  the  huaband  nor  the  wife  returned  for 
three  years.  In  Lehman  v.  Bryan,  67  Ala.  668,  the  husband  removed  from 
the  homestead,  intending  to  return  if  his  wife's  health  improved,  and  the 
court  held  that,  in  the  absence  of  proof  that  the  cpwrnie  rt9ertemU  was 
formed  at  the  time  of  the  removal,  there  was  an  abandonment.  In  Shyoek 
V.  LaUmer,  67  Tex.  674,  it  waa  decided  that  after  a  man  went  <mt  of  business^ 
rented  his  store,  and  took  a  position  as  clerk,  his  store  ceased  to  be  a  home, 
stead,  although  he  intended  to  resume  business  in  the  store  when  hia  financial 
*  circumstances  should  be  sufficiently  improved.  In  Burton  v.  i>otii^  65  HL 
146,  it  was  decided  that  a  mortgagor,  by  suirendering  to  the  mortgsgee  the 
possession  of  the  homeatead  under  a  leaae  renewable  annually  until  the  ex- 
tinguishment of  the  debt»  abandoned  the  homestead,  notwithstanding  he  re- 
turned after  five  years  and  took  possession  of  it.  In  SmUh  v.  CTsefl;  66  Tex. 
815,  the  husband  and  wife  left  the  homeatead  and  went  to  a  foreign  country, 
with  the  avowed  intention  of  expatriating  themselves  and  of  never  retaming 
to  the  homeatead,  and  thia  was  decided  to  be  evidence  of  abandonment. 

Faotb  Hxld  kot  Sutwicxxnt  to  Provb  Abandokiixnt.— In  LMng  v. 
Mwrray,  76  Va.428k  adtizenof  Virginia  left  hia  homsatead  and  want  to 
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ciher  state  to  engage  in  bnsineas  for  the  purpose  of  making  money  to  pay  Lii 
debts,  but  with  no  intention  to  make  the  latter  state  his  permanent  residenoe 
It  was  held  that  he  had  not  abandoned  his  homestead  right  in  Viiginia.  In 
Sendenon  v.  Ford,  46  Tex.  627»  it  was  decided  that  the  absence  of  the  owner 
of  the  homestead  in  the  Confederate  army  did  not  afford  oTidence  of  abandon- 
ment of  the  homestead.  In  Cipperly  ▼.  JViodea,  53  IlL  34C,  the  owner  of  the 
homestead  went  to  another  state  with  his  wife,  and  there  kept  house  for  ser* 
•ral  months,  but  testified  that  he  had  always  intended  to  return  to  his  hom^ 
stead,  and  the  court  decided  that  he  had  not  abandoned  it. 

BxMOYAL  TBOM  HoMisxKAD  KUBT  BB  VoLxnxTASY  to  make  it  cTidence  of 
abandonment.  If  the  claimant  is  obliged  by  some  oTemiling  necessity  to 
leave  his  homestead,  such  enforced  removal  will  not  be  evidence  of  abandon- 
ment :  ITowT.  Warner,  10  Cal.  296;  Vanxant  v.  Vamant,  23  BL  636;  Aikm- 
mm  ▼.  AikxMim,  37  N.  H.  434;  Btxrhtr  v.  DixyUm,  28  Wis.  367.  Where  the 
wife  is  foroed  to  leave  the  husband  owing  to  his  cruel  treatment  of  her,  or 
owing  to  his  carrying  on  illicit  intercourse  with  another  woman  living  in  the 
same  house,  the  wife  does  not  lose  her  rights  in  the  homestead  by  leaving  it: 
Thomp.  Home,  k  Ex.,  sec  278;  Dcyle  v.  Cchum,  6  Allen,  73;  AUdnaon  v. 
Atkmton,  40  N.  H.  249;  Header  v.  Place,  43  Id.  307;  Wood  v.  Lord,  51  Id. 
448;  Welch  T.  Bke,  31  Tex.  608;  Barker  v.  DajfUm,  28  Wis.  367.  Nesmith, 
J.,  delivering  the  opinion  of  the  court  in  Meader  v.  Plaoe^  eupra,  said:  "  The 
wife's  legal  home  is  the  husband's,  and  the  last  homestead  occupied  by  the 
husband  at  the  time  of  iiis  death  has  been  construed  to  be  her  last  homestead, 
whether  living  together  or  separately."  And  Dixon,  0.  J.,  delivering  the 
opinion  in  Barker  v.  Dayton,  28  Wis.  883,  said:  "  It  is  well  settled  that  the 
wife,  if  driven  from  her  home  by  the  cruelty  of  her  husband,  loses  no  rights, 
and  forfeits  none  of  the  immunities  or  privileges  to  which  she  is  entitled  by 
law;  but  that  she  retains  the  same  without  prejudice,  as  if  she  had  remained 
in  the  house,  or  continued  to  reside  with  her  husband.'* 

Nor  can  the  husband's  desertion  of  his  wife  and  family  deprive  them  of 
their  rights  to  the  homestead,  or  operate  as  an  abandonment  as  to  them:  Carj^ 
▼.  Tioe,  6  Gal.  625;  Bene^Uet  v.  Bunnell,  7  Id.  247;  Benaon  v.  Aitken,  17  Id. 
163;  GambeUe  ▼.  Brock,  41  Id.  78;  Moore  v.  Dunning,  29  III  130;  WhUe  v. 
Clark,  36  Id.  285.  The  reason  for  this  doctrine  is  thus  stated  by  Caton,  J.« 
delivering  the  opinion  of  the  court  in  Moore  v.  Dunftimg,  eupra:  '*  This  plaoe 
still  continued  the  home  and  residence  of  the  husband  as  well  as  his  family, 
at  least  until  it  is  proved  that  he  had  acquired  a  home  and  a  settlement  else- 
where, and  this  the  law  can  never  assume  he  has  done.  The  presumption  is 
that  he  oontinnes  a  wanderer,  without  a  home,  until  he  returns  to  his  duty  and 
his  family."  But  the  husband,  as  head  of  the  family,  has  the  right  to  deter- 
mine its  plaoe  of  residence,  and  it  is  very  generally  held  that  he,  by  abandon- 
ing the  homestead,  may  render  it  subject  to  alienation  without  the  wife's  con- 
currence: Thomp.  Home.  &  Ex.,  sec.  276;  Brown  v.  Coon,  36  111.  243;  TUman 
V.  Moore^  48  Id.  169;  VoBey  t.  TnuUes,  59  Id.  188;  Hand  v.  Wtnn,  52  Miss. 
784.  And  in  Pardo  v.  BiUorf,  48  Mich.  275,  it  was  decided  that  when  a  hus- 
band has  a  homestead,  if  his  wife  leaves  him  without  his  consent,  to  reside 
elsewhere,  but  he  refuses  to  go  with  her,  and  continues  in  the  homestead,  he  is 
not  deprived  of  his  homestead  by  reason  of  her  leaving  him.  Nor  do  the 
facts  that  he  rents  a  part  of  the  homestead,  and  is  sometimes  absent  from  ii, 
affect  his  rights  so  long  as  he  retains  possession  and  olaims  the  homestead 
privileges. 

RmoTAL  TBOM  HoiOBTKAD  IS  pRDiA  Facxs  Evidbhcb  of  abandonmoni, 
and  devolves  upon  the  claimant  the  burden  of  proving  that  there  was  not  an 
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Intention  on  his  part  to  abandon:  Thomp.  Home,  ft  Ex.,  sec.  284;  narper  t. 
Forhea,  15  Cal.  202;  Jarvaia  t.  Jfoe,  38  Wis.  448.  Field,  G.  J.,  in  deliveriag 
the  opinion  of  the  court  in  ffarper  v.  Fbrbea,  guprct,  said :  "Occupancy  of 
premises  by  the  husband  with  his  family  is  presumptive  evidence  of  their  ap- 
propriation as  a  homestead.  It  was  so  held  in  Cook  v.  McChristian,  4  Gid. 
25,  and  we  think  correctly.  Removal  from  premises  thus  appropriated  bj 
the  husband  with  his  family  is  in  like  manner  presumptive  evidence  of  their 
abandonment  as  a  -homestead.  In  both  cases  the  presumption  must  be  r^ 
butted  by  parties  who  assert  a  claim  to  the  premises  in  the  face  of  such  oc- 
cupancy or  removal.  What  circumstances  will  be  sufficient  to  rebut  the  pre- 
sumption of  abandonment  may  often  be  a  matter  of  much  difficulty  to 
determine.  It  is  sufficient  to  say  that  it  must  appear  that  the  removal  wu 
temporary  in  its  nature,  made  for  a  specific  purpose,  with  the  intention  of  ra- 
occupying  the  premises.  The  necessities  of  the  family,  their  maintenance, 
their  health,  or  the  education  of  the  children,  may  often  require  a  temporary 
change  of  residence.  In  such  cases,  the  premises  will  still  retain  their  origi- 
nal character  as  a  homestead.* 

But  an  abandonment  of  the  homestead  will  not  be  presumed  from  the  fact 
that  the  head  of  the  family  removes  to  another  place  in  search  of  a  new  home, 
but  being  disappointed  in  his  search,  returns  to  his  old  one:  KUeheU  ▼.  Burtf' 
toin^  21  IlL  40;  Ives  v.  Mills,  87  Id.  75.  And  in  a  late  case  in  Iowa  it  wai 
decided  that  the  fact  that  the  head  of  the  family  went  to  another  state  for 
the  purpose  of  establishing  a  new  homestead  there,  and  became  a  resident  of 
that  state,  did  not  operate  as  an  abandonment  of  the  original  homestead,  so 
long  as  the  family  remained  in  possession  of  it.  It  was  said  in  that  case  that 
tlie  homestead  exemption  is  for  the  benefit  of  the  family;  and  so  long  as  the 
family  desire  to  occupy  it,  and  do  occupy  it  as  their  homestead,  the  law  designs 
that  it  shall  be  exempt:  Savings  Bank  of  Decorah  v.  Kennedy,  68  Iowa,  454. 
But  evidence  that  the  claimants  removed  their  residence  to  another  place,  with 
nothing  to  indicate  that  the  removal  was  temporary,  is  sufficient  evidence  that 
they  had  abandoned  it  as  their  homestead,  at  least  as  against  one  who  had 
bought  the  property  on  the  faith  of  its  having  been  abandoned  as  a  homestead: 
Wool/olk  V.  BickeUSf  48  Tex.  28.  Mere  absence  from  the  homestead  is  not 
proof  of  an  intention  to  abandon  it,  but  is  a  circumstance  to  be  considered 
with  others  in  arriving  at  the  intention  of  the  parties:  Vcm  Dogart  v.  Van 
Dogart,  46  Iowa,  359;  Bunker  -v.  PaqueUCj  37  Mich.  79. 

Alienation  as  Evidence  of  Abandonicent. — A  deed  of  the  homestead 
executed  by  a  married  woman,  although  invalid  as  a  conveyance,  may  be  evi- 
dence of  her  intention  to  abandon  her  homestead  right:  Shspard  v.  Brewer, 
65  111.  383.  The  execution  by  the  husband  and  wife  of  a  deed  of  the  home- 
stead, absolute  in  form,  but  really  intended  as  a  mortgage,  is  not  evidence  of 
their  abandonment,  except  as  against  an  innocent  purchaser:  Mabury  v.  Rwt, 
68  Cal.  11.  But  where  a  husband,  who  owned  a  homestead  dedicated  under 
the  California  homestead  act  of  1851,  after  the  death  of  his  wife,  removed 
from  it,  and  conveyed  it  by  a  deed  absolute,  it  was  held  that  this  fact  was 
evidence  that  he  had  abandoned  his  claim:  Johnston  v.  Bush,  49  Id.  198.  The 
alienation  of  the  homestead  by  a  widow  after  it  has  been  set  off  to  her  doei 
not  constitute  an  abandonment  of  it,  but  her  grantee  may  hold  the  same 
against  the  heir:  Plummer  v.  White,  101  111.  474.  The  sale  of  a  portion  of  a 
homestead  upon  which  the  house  is  situated,  without  an  intention  to  build 
upon  and  occupy  the  part  left,  deprives  it  of  its  character  as  a  homestead: 
Windle  v.  Brandt,  65  Iowa,  221.  Where  the  owner  of  a  homestead  deeded  to 
bis  brother  his  interest  therein,  collected  material  for  building  another  honsak 


July,  1854.]         Bequette  v.  Oaulfield.  615 

ftad  filed  a  petition  to  have  a  homeetead  aet  oat  from  another  part  of  the 
mortgaged  premiaea,  these  facts  were  held  to  be  inconsistent  with  the  idea 
that  he  was  keeping  the  premises  as  a  homestead:  WhUemam  t.  lUid,  63  Vt. 
654. 

MiscKLLANEOUs. — The  benefit  of  a  homestead  exemption  ia  not  lost  by  the 
destruction  by  fire  of  the  house,  where  the  owner  has  no  intention  to  abandon 
it,  but  is  preparing  to  rebuild:  Howard  v.  Logan,  81  HI.  383.  The  rights  of 
a  wife  to  the  homestead,  under  the  laws  of  Illinois,  is  not  forfeited  by  reason 
of  the  fact  that  her  husband  has  absconded  from  the  state:  People  v.  StUt,  7 
Brad.  App.  294.  In  determining  whether  the  homestead  has  been  abandoned 
or  not,  regard  must  be  had  to  the  parx)oses  and  declarations  of  the  wiie  as  well 
as  to  those  of  the  husband;  and  where  there  is  an  intention  or  desire  on  her 
part  to  return  to  it^  the  homestead  may  not  be  lost,  although  the  husband 
did  not  intend  to  return:  Kerr  v.  South  Park  Commiseionere,  8  Biss.  276. 

Thb  pbikoipal  oass  is  oitsd  in  Dorsey  y.  McFcarland,  7  Cal.  345,  to  the 
point  that  the  removal  of  husband  and  wife,  after  a  sale  of  the  homestead  in 
which  the  wife  did  not  join,  is  not  an  abandonment  of  the  homestead,  nor 
evidence  of  such  abandonment;  in  Heoalk  v.  Kraemer,  8  Id.  71»  to  the  point 
that  removal  of  the  wife  with  her  husband  from  the  homestead  is  not  an 
abandonment  thereof  by  her;  in  Gimmy  v.  Doane,  22  Id.  63,  to  the  point  that 
the  homestead  may  be  established  upon  the  common  property  of  the  husband 
and  wife,  or  upon  the  separate  property  of  the  wife;  in  Ilolden  ▼.  Pinney,  6 
Id.  236,  to  the  point  that  occupancy  of  the  homestead  is  presumptive  evidence 
of  its  appropriation,  and  imparts  notice  to  all  the  world;  in  Mose  v.  Warner, 
10  Id.  297,  to  the  point  that  the  voluntary  removal  of  the  husband  with  his 
family  is  not  of  itself  evidence  of  abandonment  of  the  homestead;  and  in  the 
foUovring  cases  to  the  point  that  the  homestead  is  a  joint  estate  in  husband 
and  wife,  with  the  right  of  survivorship:  Doreey  v.  MeParUmd,  7  Id.  345; 
Estate  qf  Buchanan,  8  Id.  609;  &tate  qf  Tomphme,  12  Id.  125;  Got  t.  Moor% 
14  Id.  477;  Brtnnan  v.  Wa:aace,  25  Id.  114. 


Bequette  v.  Caulfield. 

[4  GaLOSOBKU,  27&j 

PossBSBioK  Gives  Right  of  Actiox  in  Ejbctxknt  aoainsv  Mxbb  Tank 
PAfflKB,  even  where  title  may  be  showu  to  exist  in  another. 

Wrxbb  Pabtt  Relies  Solblt  on  P&iob  Possession,  that  reliance  may 
faU  if  it  be  shown  that  he  voluntarily  abandoned  his  possession  without 
the  purpose  of  returning. 

Ejsctmekt  for  a  lot  of  land  in  the  city  of  Sacramento.  In 
1850,  the  defendant  was  in  possession  of  the  premises,  and 
pending  an  action  against  him  for  the  possession,  he  was  put  in 
prison  for  jjarticipating  in  the  squatter  riots.  While  in  prison 
he  told  one  Pearis  that  he  wanted  to  have  nothing  more  to  do 
with  the  property,  and  that  Pearis  might  take  possession  of  it, 
which  he  did.  The  plaintiff  in  this  action  claimed  title  through 
Pearis.  The  defendant  afterwards  got  into  possession,  and  this 
action  wad  brought  to  recover  the  premises  from  him.     There 
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was  a  Terdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Crocker,  McKunSf  and  Sobinson,  for  the  appellant. 
BoUs  and  JEmmeU,  for  the  respondent. 

By  Court,  Heydxsweldt,  J.  We  have  often  held  that  poBsee* 
aion  is  evidence  of  title;  but  it  is  equally  true  that  possesdon 
gives  a  right  of  action  against  a  mere  trespasser,  even  Tehere 
title  may  be  shown  to  exist  in  another.  So  where  a  party  can 
show  nothing  but  a  prior  possession,  that  reliance  may  fail  if 
it  be  shown  that  he  voluntarily  abandoned  his  possession  with- 
out the  purpose  of  returning.  In  this  case,  Gaulfield's  first 
claim  of  possession  was  answered  by  the  allegation  of  abandon- 
ment, and  the  jury  found  against  him.  Then  his  present  pos- 
session is  that  of  a  trespasser,  if  Bequette's  possession  was  prior 
to  it.    So  the  jury  found,  after  it  was  fairly  left  to  them. 

Judgment  afiirmed. 

MuBBAT,  0.  J.,  concurred. 

PossBasioN  Qiwa  Right  or  AcnoK  aoadibt  Mxbs  Tbxm^assxb,  ereft 
where  title  may  be  ehown  to  exist  in  another:  Turner  v.  Aldridffe,  McAU. 
232,  citing  the  principal  caae.  Where  mere  prior  poeaesaion  is  relied  on,  and 
the  defendant  is  a  mere  intruder,  he  cannot  justify  his  act  by  showing  the 
tme  title  to  be  outstanding:  Hichardgon  v.  JUcNulty,  24  Cal.  348,  citing  the 
principal  case.  In  case  of  public  lands  not  minet^  the  title,  as  between 
citizens  of  the  state,  where  neither  connects  himself  with  the  government,  is 
vested  in  the  first  possessor:  Hubbard  ▼.  Barry,  21  Id.  325.  Bee  also  Phone 
▼.  Seward,  ante,  p.  699,  and  note. 

Thb  princifal  oass  is  oitbd  in  Bird  ▼.  LUbros^  9  GaL  6,  to  the  point 
that  prior  possession  is  eridence  of  title»  but  this  cTidenoe  may  be  destroyed 
1^^  abandonment.    It  ia  also  distinguished  in  Oregory  ▼.  Baynes^  13  Id.  695. 


Fitzgerald  v.  Gobham. 

[4  CALIIOBaX4,  S89.] 

OovTXNuxD  GBAiroa  or  Possbssion  Rbquibsd  bt  Statotx  or  Tukxnm  t» 
validate  a  sale  of  goods  and  chattels  must  be  actual,  and  not  ooostniotiveu 

Whbre  Ow»kr  or  Gooixi  Makics  Bona  Fide  Salx  or  Thxic  to  a  puichaaar 
who  takes  possession  of  them,  and  the  purchaser  thereupon  appoints  the 
former  owner  of  the  goods  his  agent  to  take  charge  of  them  and  sail 
them,  and  for  that  purpose  redelivers  the  possession  to  him,  the  sale  m 
fraudulent  and  void  as  against  the  creditors  of  the  origmal  owner. 

Tboteb  against  the  sheriff  for  taking  and  carrying  away  cer- 
tain goods.    The  goods  originally  belonged  to  one  Joseplm, 
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Josephs  sold  and  delivered  the  goods  to  the  plaintiffs  in  this 
action,  and  on  the  day  following  the  sale  they  appointed  him 
their  agent  to  sell  the  goods,  and  allowed  him  a  salary  for  his 
services.  One  Speyer  brought  an  action  against  Josephs,  and 
issued  an  attachment,  under  which  the  defendant,  as  sheriff, 
took  and  carried  away  the  goods.  This  action  is  brought  to  re- 
cover the  value  of  the  goods  so  taken.  There  was  judgment  for 
the  defendant,  and  the  plaintiffs  appealed.  The  other  facts 
appear  from  the  opinion. 

Boies,  Lawrence,  and  Edatings,  for  the  appellants. 
BurriU  and  Oorham,  for  the  respondent. 

By  Court,  Hetdxntbldt,  J.  By  the  fifteenth  section  of  the 
statute  of  frauds  of  this  state,  it  is  made  conclusive  evidence  of 
fraud  in  the  sale  of  goods,  unless  the  sale  is  "  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession.''  In  this  case  there  was,  at  the  most,  a 
mere  constructive  change  of  possession.  Josephs  was  continued 
in  charge  and  control  over  the  goods;  and  although  the  sale  to 
the  plaintiffs  was  in  good  faith,  and  Josephs  was  in  like  good 
faith  their  agent  or  clerk,  yet  the  very  case  is  presented  upon 
which  the  statute  intended  to  operate.  The  continued  change 
of  possession  must  be  actual,  and  not  constructive. 

Judgment  affirmed. 

MuBBAT,  O.  J.,  concurred. 


DXLIVBBT    AXD    AOOXPTANOB    OF   Ck>OI>S    TO   TaXB  VlBBAL  SaLB  OUT  OV 

0TATUTX  OF  Fbauds:  See  SMndUr  v.  Hw&kmt  49  Am.  Deo.  316,  note  325, 
where  this  sabjeot  it  diaoosaed  »t  length.  The  abeence  of  any  fraudulent 
intent  will  not  take  the  oaae  oat  of  the  atatnte.  There  mnat  be  an  aotual  and 
oontinned  change  of  poaaeaaion!  SUnoari  v.  Socmnell,  8  Gal.  83;  Bacon  v.  Scan^ 
neU,  9  Id.  273.  In  the  oaae  of  Oodehaux  ▼.  Mulford,  26  Id.  323,  Sanderaon,  J., 
deliTering  the  opinion,  aaid  that  the  principal  caae  waa  virtnallyoverraled  by 
the  oaae  of  SUvem  v.  Irvfin,  15  Id.  503. 

Thx  FBDfoirAL  GASi  D  cmD  in  Vanee  v.  Boiffdon,  8  CaL  561,  tothe  point 
that  a  vendor  having  poMOirion  of  the  property  aa  dark  or  ■■  warahoaaeman 
of  the  vendee  randan  the  aale  frandnlent. 
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Ruiz  v,  Norton. 

[i  Galifobvia*  86S.] 

tv  AcnoK  ov  Ck>HTSACT  OF  Sals  ov  Quaittitt  ov  "Souitd  Rns,"  the 

seller,  in  order  to  recover  on  the  contract,  mu«t  show  that  the  rice  wu 

■ound. 
Whbbb  Coktsact  n  Freb  rsoM  AMBiouirr  on  its  Fact,  parol  eTidenoa 

is  not  admissible  to  yary  its  terms  or  to  alter  the  character  of  the  liaUlity 

which  it  creates. 

WhXBI  VE2nX>B    OF    GOOM    OAK    KOT   BSCOVXB  ON  WRITTEN  CONTBACT  of 

sale  thereof,  and  there  has  been  a  delivery  of  some  of  the  goods  sold,  he 
may  recover  the  value  of  the  goods  so  delivered  on  a  quanium  valebanL 

Pbincifal  mat  Sue  in  his  Own  Name  on  Wbittbn  Contract  made  end 
signed  by  his  agent  without  disclosing  his  principal;  but  to  maintain  the 
action,  he  mast  show  the  agency  and  the  power  of  the  agent  to  bind  him, 
at  the  time  of  making  the  contract.  And  the  defendant  may  make  the 
same  defenses  against  the  newly  discovered  principal  that  he  coold  make 
sgainst  the  agent  with  whom  he  dealt  as  principal. 

Where  One  of  Two  Innoctnt  Parties  must  Suffer,  it  most  be  he  who 
trosted  most,  or  he  whose  misplaced  confidence  enabled  the  wrong  to  be 
committed. 

Action  on  a  written  contract  for  the  aale  of  a  certain  quantity 
of  rice.  The  plaintiffs  had  judgment,  and  the  defendants  ap- 
pealed.   The  other  facts  appear  from  the  opinion. 

N.  BenneUf  and  BoUs  and  EmmeU^  for  the  appellants. 

McAllister,  WUliams,  and  Bose,  for  the  respondents. 

By  Court,  Heybenfeldt,  J.  In  this  case  the  plaintifEs  sue 
upon  a  written  contract,  wherein  one  of  their  stipulations  is  to 
deliver  the  defendants  a  certain  quantity  of  sound  rice.  It  will 
not  be  disputed  that  every  one  must  be  held  bound  by  the  plain 
and  obvious  meaning  of  his  engagements.  The  plainlifis,  to 
maintain  their  action,  must  show  that  they  have  done  all  which 
they  agreed  to  do.  But  in  this  suit  they  failed  to  show  that  the 
rice  was  sound,  and  the  defendants  were  not  allowed  to  show 
that  it  was  unsound.  This  omission  was  a  failure  to  make  ont 
their  case,  and  consequently  they  should  not  be  permitted  to 
recover  on  the  contract.  The  district  court  was  probably  led 
into  error  on  account  of  what  is  alleged  to  be  a  delivery  of  the 
whole  amount  sold,  in  the  shape  of  a  particular  cargo,  and 
doubtless  construed  it  into  the  purchase  of  a  special  cargo;  in 
which  case  the  court  would  have  been  right  in  allowing  the 
action  to  proceed  on  the  contract,  turning  the  defendants  round  to 
their  action  on  the  warranty,  or  allowing  them  in  the  same  action 
to  recoup  the  damages  under  proper  averments  in  the  pleadingSr 
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But  fhe  contract  here  declared  on  is  not  of  that  chias.  It  ia 
simply  for  the  sale  and  delivery  of  so  mach  sound  rice,  with- 
out specifying  any  particular  rice  or  any  particular  cargo;  and 
in  tlie  absence  of  any  ambiguity  on  the  face  of  the  contract, 
parol  CTidence  was  inadmissible  for  the  purpose  of  varying  its 
terms^  or  of  altering  the  character  of  the  liability  which  it  cre- 
ated. This  view  renders  it  unnecessary  to  consider  whether 
there  was  a  delivery  or  not.  If  there  was,  it  is  then  very  cer- 
tain that,  although  the  plaintiffs  may  not  be  allowed  to  recover 
on  the  contract,  they  may  recover  on  a  quanlum  valdtarU:  See 
FouUon  T.  LaUimore,  17  Eng.  Com.  L.  122. 

The  next  question  to  be  considered  is,  whether  the  action 
was  rightfully  brought  in  the  name  of  the  present  plaintiffs. 
The  contract  was  in  vmting,  made  and  signed  by  their  agents 
without  disclosing  the  principal.  Although  the  cases  cited  are 
conflicting,  the  best  authority  and  the  soundest  reasoning,  I 
think,  is  in  favor  of  the  position  that,  in  such  cases,  the  princi- 
pal may  bring  the  action.  But  in  order  to  maintain  it,  he  must 
show  the  agency  and  the  power  of  the  agent  to  bind  him  at  the 
time  of  making  the  contract,  else  there  would  be  no  mutuality, 
and  consequently  no  contract. 

Not  do  I  conceive  that  it  would  be  permitted  to  put  the  de- 
fendant in  any  worse  condition  on  account  of  a  change  of  parties, 
of  which  he  had  no  notice,  and  to  which  he  had  not  assented. 
His  defenses  against  the  agent  with  whom  he  dealt  as  principal 
must  be  also  available  against  the  newly  discovered  principal. 
In  such  cases,  it  is  true,  the  principal  may  be  the  8u£Eerer,  but 
the  rule  ia  familiar  that  where  one  of  two  innocent  parties  must 
suffer,  it  must  be  he  who  trusted  most,  or  he  whose  misplaced 
confidence  enabled  the  wrong  to  be  committed. 

Judgment  reversed  and  the  cause  remanded* 

MuBBAT,  0.  J.,  concurred. 


Pabol  EvmiNCB  IirAniiissnuji  to  Vabt  Waittxn  Cqntbact:  See  P&f 
ter  v.  Pierce,  65  Am.  Dea  151,  note  152,  where  other  eaoes  are  eolleoted. 

Quantum  Mkbuft  undbb  Spbcial  Contbact:  See  Oleaaon  v.  Smith,  57 
Am.  Deo.  62,  note  64,  where  other  cases  ore  referred  to. 

Whbn  Principal  Mat  Sob  on  Contbact  Madb  bt  bis  Agbnt:  See 
VioleU  V.  Powell,  52  Am.  Dea  548,  note  551,  where  other  cases  are  collected. 
Where  a  contract  is  made  by  an  agent  lor  the  benefit  of  his  principal,  the 
latter  may  sne  on  it^  althongh  his  name  was  not  disclosed  by  the  agent:  Si, 
Louie,  K,  a  d>  N.  B.  Co.  ▼.  Thacher,  13  Kan.  567;  Chandkr  v.  Coe,  54 
N.  H.  571;  Cfroaby  v.  WcUkim,  12  Cal.  88. 

Thb  pbinoipal  casb  is  c^ted  in  Moore  v.  McKhday,  5  Cal.  474,  to  the 
point  that  a  description  of  rice  in  a  sale  note  as  "  sound  rice  "  amounts  to  a 
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WARanty;  and  in  FUtd  ▼.  L^fon,  4  Id.  20,  and  in  Stoddardr.  T^eadwett^  26 
Id.  805,  to  the  point  that  a  claim  for  danu^ea  for  breaoh  of  wananty  imy 
be  aet  np  by  way  of  ooonter-olaim  in  an  action  bioaght  to  raoorer  the  piiM 
of  thegooda. 


People  v.  Gilmoeb. 

[4  GAUVOsnA,  878.J 
WhXBB  DBVCNDAlfT  IS  CONYICTED  OF    MaNSLAUOHTBB  OV    LnUOIMBNT  lOB 

MuiKDKBy  and  the  rerdict  is,  on  his  motion,  set  aside,  he  may,  on  a 
second  trial  for  mnrder  on  the  same  indictment^  plead  the  former  oottTi<y 
tion  of  manslaughter  as  an  acquittal  of  the  crime  of  mnrder.  Bnt  he 
may  be  tried  again,  on  the  same  indictment,  and  oonvioted  of  man« 
slaughter. 

Iia>ionfE]iT.    The  opinion  states  the  case. 

By  Court,  Mubbat,   G.  J.     The  appellant  was  indicted  for 
murder.     On  the  trial  the  jury  rendered  a  Terdict  of  guilty  of 
manslaughter,  which  was  afterwards  set  aside  on  the  prisoner's 
motion,  and  a  new  trial  ordered.     On  the  second  arraignment 
of  the  prisoner  upon  the  indictment,  he  pleaded  a  former  ac* 
quittal.    The  questions  presented  are:  1.  The  prisoner  hsTin^ 
been  convicted  of  manslaughter,  can  he  on  a  second  trial  be 
compelled  to  answer  to  the  charge  of   murder?  and  2.  Ad- 
mitting that  he  can  not,  whether  the  prisoner  can  be  again  tried 
for  manslaughter,  inasmuch  as  the  indictment  against  him  is  for 
the  crime  of  murder.    A  conviction  for  manslaughter  is  an  ac- 
quittal of  the  charge  of  murder,  and  the  verdict,  though  general 
in  its  terms,  must,  by  legal  operation,  amount  to  an  acquittal  of 
every  higher  offense  charged  in  the  indictment  than  the  particu- 
lar one  of  which  the  prisoner  is  found  guilty.    The  reason  is 
obvious:  if  such  were  not  the  case,  the  party,  after  undergoing 
punishment  for  manslaughter,  might  be  arraigned  and  tried 
again  for  murder,  notwithstanding  he  had  been  compelled  to 
answer  this  charge  upon  the  first  trial,  and  the  jury  had  passed 
upon  the  same.     **  The  jury,  in  such  a  case,  in  contemplation 
of  law,  render  two  verdicts:  the  one  acquitting  him  of  the  higher 
crime;  the  other  convicting  him  of  the  inferior.    They  must  first 
determine  his  guilt  or  innocence  upon  the  charge  made  by  the 
indictment  before  proceeding  to  inquire  whether  he  is  guilty  of 
an  inferior  crime.    The  verdict  of  manslaughter  is  as  much  an 
acquittal  of  the  charge  of  murder  as  a  verdict  pronouncing  hii 
entire  innocence  would  be,  for  the  effect  of  both  is  to  exempt 
him  from  the  penalty  of  the  law  for  such  crime:"  Huri  v.  Stakt 
25  Miss.  878  [59  Am.  Dec.  225]. 
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It  is  contended,  howeyer,  in  opposition  to  this  position,  that 
the  new  trial  is  the  consequence  of  the  prisoner's  own  act,  and 
that  he  Yolantarily  subjects  himself  to  the  risk  of  a  conviction 
for  murder  by  applying  for  such  new  trial.  The  case  has  been 
likened  to  one  where  the  judgment  is  arrested  for  some  irregu- 
larity or  informality  on  the  application  of  the  prisoner.  There 
is  a  wide  difference  between  the  two  cases:  in  the  latter  the  ver- 
dict is  against  the  prisoner,  while  in  this  case  it  is  in  his  favor. 
There  is  no  authority  to  be  found  which  enables  a  party  or  the 
court,  in  a  case  where  the  prisoner  has  been  acquitted  of  an  al- 
leged crime,  to  arrest  the  judgment  and  retry  the  cause.  The 
acquittal  would  operate  as  a  bar  to  all  further  proceedings,  and 
the  party,  if  insane  enough  to  ask  again  to  be  put  upon  trial, 
would  be  met  by  the  answer  that  the  court  had  no  longer  any 
jurisdiction  over  him.  I  shall  assume  that  the  court  below 
possessed  the  inherent  power  of  awarding  a  new  trial  in  this 
case,  and  that  the  statute  is  only  a  limitation  on  the  power  of 
said  court  as  to  the  cases  in  which  it  may  be  exercised.  Sec- 
tion 439  of  the  criminal  code  reads  as  follows:  "A  new  trial  is  a 
re-examination  of  the  issue  in  the  same  court,  before  another 
jury,  after  verdict  has  been  given.  It  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had,"  etc.  It  is  contended 
that  this  section  is  conclusive  of  the  whole  case.  It  is,  however, 
susceptible  of  another  reading,  and  one  more  in  consonance 
with  the  humane  and  enlightened  spirit  of  the  age,  as  well  as  of 
our  jurisprudence.  I  understand  it  to  mean  the  issue  in  con- 
troversy, not  the  one  that  has  been  settled  by  the  jury,  and 
found  in  favor  of  the  defendant;  and  I  understand  the  words 
**  placing  the  parties  in  the  same  position  that  they  occupied  be- 
fore the  trial ''  as  simply  applying  in  reference  to  the  issues  un- 
disposed of.  The  section,  at  best,  is  but  a  crude  definition  of 
a  new  trial,  and  by  reference  to  the  act,  it  will  be  seen  that  the 
legislature  does  not  purport  to  give  to  the  courts  the  power  of 
granting  new  trials,  as  a  new  and  distinct  power,  not  belonging 
to  them  by  virtue  of  their  original  jurisdiction,  but  only  to  limit 
the  exercise  of  an  acknowledged  authority. 

That  I  am  correct  in  my  construction  of  this  section,  to  my 
mind  is  evident,  from  the  fact  that  the  legislature  could  not 
have  intended,  where  a  man  had  been  improperly  convicted  of  a 
minor  offense,  to  subject  him  to  the  risk  of  being  convicted  of  a 
greater  one.  If  such  a  rule  be  established,  no  man  will  subject 
himself  to  the  risk  of  being  hung  for  murder  when  convicted  of 
tnanslanghter,  and  will  prefer  in  many  instances,  although  inno- 
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cent,  to  rest  under  the  conyiction  than  to  encounter  the  dangex 
of  a  second  trial.  In  eveiy  case  where  the  timid  and  unfriended 
are  involved,  this  will  be  found  to  be  the  result,  and  in  times  of 
high  popular  excitement,  those  who  may  be  bold  in  the  con- 
sciousness of  their  innocence  will  hesitate  before  they  volunta- 
rily assume  so  great  a  risk,  and  pay  so  fearful  a  premium  for  the 
privilege  of  asserting  that  innocence. 

Again:  the  prisoner  is  either  absolved  from  the  charge  of 
murder  and  entitled  to  a  new  trial  on  the  charge  of  manslaughter, 
or  he  is  not  entitled  to  a  new  trial  at  all.  The  constitution  of 
this  state  has  provided  that  **  no  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense."  Now,  if  I  am  right, 
that  a  conviction  for  manslaughter  is  an  acquittal  for  murder, 
it  must  follow  that  any  law  that  would  compel  a  party  to  be  re- 
tried for  murder  in  order  to  escape  the  minor  offense,  thereby 
putting  the  party  in  jeoparty,  is  in  conflict  with  this  provision  of 
the  constitution.  It  has  been  urged  that  the  party  voluntarily 
put  himself  in  this  jeopardy.  Such  is  not  the  case.  The  act,  if 
we  are  to  give  it  the  construction  contended  for  on  the  part  of 
the  state,  takes  from  the  party  a  right  which  he  before  pos- 
sessed, and  necessarily  subjects  him  to  a  second  jeopardy  if  he 
wishes  to  maintain  that  right  or  assert  his  innocence.  This  is 
a  subjection  by  operation  of  law,  and  not  by  act  of  the  party; 
and  if  it  were  otherwise,  I  have  shown  that  no  party  can  volun- 
tarily subject  himself  to  a  second  trial  after  an  acquittal,  and 
that  the  courts  have  no  jurisdiction  over  him.  These  principles 
have  been  fully  settled  by  the  supreme  courts  of  Mississippi  and 
Tennessee,  in  the  cases  of  Hurt  v.  State^  supra,  and  Slaughter  v. 
SkUe,  6  Humph.  410. 

I  know  of  but  one  case  in  which  a  different  rule  has  been  held, 
viz.,  by  Mr.  Justice  Grier  in  a  case  before  the  United  States  cir- 
cuit court  in  Philadelphia,  in  1848.  The  address  of  the  learned 
judge  to  the  prisoners  in  that  case  seems  to  have  been  prompted 
more  by  the  feelings  natural  to  the  occasion  than  from  a  correct 
opinion  of  the  law,  and  as  it  is  unsupporied  by  any  authority  or 
argument,  may  be  considered  as  mere  didum.  The  only  differ- 
ence between  the  cases  cited  from  Mississippi  and  Tennessee,  if 
any  exist,  and  it  does  not  appear  from  the  report  of  those  cases, 
is  that  there  were  distinct  and  separate  counts  in  the  indictment 
both  for  murder  and  manslaughter,  while  in  the  present  case 
there  is  but  one  count,  and  that  for  murder.  This  considera- 
tion has  been  urged  upon  the  court,  and  it  has  been  ably  argued 
that  if  the  prisoner  can  not  be  retried  for  murder,  there  is  no 
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indictment  on  whioh  he  can  be  arraigned  and  tried  for  man- 
filanghter,  and  therefore  he  most  be  discharged. 

In  the  case  of  OampbeU  v.  State,  9  Yerg.  833  [80  Am.  Deo. 
417]y  it  was  held  to  be  error,  after  oonyiotion  on  one  ooont  of 
an  indictment  and  an  acquittal  on  another,  to  retry  the  party 
on  both  counts,  upon  the  grounds  which  we  hare  alreadj 
alluded  to.  In  Indiana,  in  the  case  of  Moms  t.  State,  1  Blackf. 
87,  it  was  held  that  where  one  count  includes  a  greater  and  a 
less  charge,  e.  g.,  burglary  and  larceny,  and  after  acquittal  of 
the  greater  offense,  but  conyiction  of  the  lesser,  a  new  trial  is 
ordered,  that  the  whole  case  is  reopened,  and  the  defendant 
subjected  on  the  second  trial  to  the  double  charge.  I  have 
been  unable  to  obtain  the  latter  case,  and  am  therefore  ignorant 
of  the  reasons  on  which  the  decision  was  based.  Whatever  they 
may  haye  been,  I  do  not  see  how  such  a  decision  could  be  main- 
tained on  principle.  If,  however,  there  be  any  well-settled 
ground  of  distinction  between  a  case  where  the  indictment  con- 
tains several  counts  and  where  it  contains  only  one,  that  differ- 
ence is  obviated  by  our  statute,  which  specially  provides  that 
''the  indictment  shall  charge  but  one  offense;"  and  further, 
that  **  the  defendant  may  be  convicted  of  any  offense  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he 
is  charged  in  the  indictment,"  etc.  An  indictment,  by  opera- 
tion of  law,  for  murder  is  also  an  indictment  for  manslaughter, 
and  every  less  offense  that  may  be  included  under  the  charge  of 
murder,  just  as  much  as  though  it  were  charged  in  distinct  and 
separate  counts. 

We  are  of  opinion  that  the  appellant  is  now  liable  and  should 
be  tried  for  manslaughter  on  the  indictment  already  found 
against  him.  In  regard  to  the  last  point  raised  by  the  apx>el- 
lant,  viz.,  that  the  district  court  has  no  jurisdiction  over  the 
case  of  the  prisoner,  we  do  not  consider  it  worthy  of  serious 
consideration,  as  the  legislature  possessed  the  undoubted  right 
to  transfer  the  criminal  business  of  the  court  of  sessions  to  the 
district  court;  and  section  439  of  the  criminal  code  can  not  be 
regarded  as  a  guaranty  of  any  right  to  the  prisoner  to  be  again 
tried  before  the  court  of  sessions,  or  as  a  limitation  on  the 
power  of  the  legislature  to  change  the  forum. 

The  judgment  of  the  court  below  is  reversed  and  the  oauae 
remanded,  with  instructions  to  the  district  court  to  tiy  the^ 
prisoner  for  manslaughterp  in  conformity  with  this  opinioiL 

HmmnajiT,  J.,  concurred* 
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PEUKnm  IvDioxiD  roB  Mubdxb  asi>  Vocvd  Guiurr  ov  Matoijipwbo 
can  not,  <m  a  new  trial,  be  again  tried  for  murder:  State  v.  Chamdierf  02  Am* 
Deo.  699;  note  603;  People  ▼.  Bactua,  6  Cal.  278;  People  ▼.  Apgar^  96  Id. 
891;  BeUT.8tate,4B  Ala.  684;  8.  C,  17  Am.Bep.49;  Bke  parte  Bradk^iA 
Ind.  668;  Logg  r.  People,  8  Brad.  App.  103;  State  t.  Tweedp,  11  lofwa^  8S7; 
^^tfoif '•  OcMe* 28 Gatt. 967,  960;  Stater.  Belden,  33  lIHa.  121;  8. a,  14 As. 
Bep.  760;  cotOra:  State  ▼.  McOord,  8  Kan.  232;  8.  C,  12  Am.  Bep.  47%  iB 
dting  the  prindpal  oaae.  Bat  he  may  be  again  triad  lor 
/oAniDii  T.  Aofi^  29  Ark.  46^  oitfaig  the  prlno^ 
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King  ».  Woodbupp. 

[38  Oonmomnrr,  M.1 
FaboIi  BflPMKW  n  AmcisBiBLs  to  Pbotji  Sum  Aobsid  to  si  Paid  iob 

Ubi  of  Lakd^  After  the  tenant  ha*  enjoyed  that  nee,  aooording  to  tht 

tenmi  of  a  parol  agreement. 
Law  irxij.  hot  Imply  CozrTBAOT  where  there  if  an  exprew  oontraot  bo» 

tween  the  parties. 

iMPBOVKMSHTi    MadB   BT   TbNAHT  MAT   Bl    BiDUCTXD    FBOM    AMOUHT   Of 

Bjdit;  where  they  are  made  under  an  agreement  which  was  a  part  of  the 
oontraot  of  lease,  and  although  there  was  no  express  stipulation  as  to  tho 
mode  of  the  payment,  yet  it  obvious  that  it  must  have  been  the  under- 
stsading  of  the  parties  that  the  expenses  were  to  be  charged  as  part  pay* 
ment  of  the  rent. 
L—Km'a  HxiBa,  Who  Buvvkb  Tehaxis  to  CoirriinTx  thiib  Oooupatiov 
AS  BsroBBp  without  questioning  the  validity  of  their  title  or  requiring 
any  change  of  terms,  must  be  considered  as*  having  assented  to  their 
occupying  upon  the  terms  on  which  they  had  entered  and  had  previously 
occupied. 

Aonov  to  reooTer  for  the  use  and  occupation  of  certain  real 
estate,  brought  by  the  widow  and  child  of  Oeorge  King.  Upon 
the  trial  before  the  auditors  it  appeared  that  the  defendants 
leased  the  premises  from  King,  by  parol,  for  one  year,  at  a  rent 
of  one  thousand  dollars  per  annum,  from  April  1,  1852,  with 
the  privilege  of  occupying  the  premises  for  five  years  at  the 
same  rent;  and  it  was  agreed  between  the  parties,  as  a  part  of 
the  contract  of  lease,  that  the  defendants  should  immediately 
put  the  premises  in  proper  condition  to  be  occupied,  and  charge 
the  expense  to  King;  but  there  was  no  express  stipulation  as  to 
the  mode  of  payment.  This  evidence  concerning  the  lease  was 
AM.nM.Yox..LX-40  eas 
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admitted  by  the  auditors,  against  the  defendant's  objection 
The  defendants  took  possession  at  onoe,  and  began  to  make  the 
improvements,  when  King  died;  and  after  his  death  they  were 
completed  without  consulting  the  plaintiffs,  who  had  no  knowl- 
edge that  they  were  being  made.  The  premises  were  afterwards 
sold  by  King's  administrator,  under  an  order  of  court,  for  the 
payment  of  debts.  The  defendants  claimed  a  deduction  from 
the  rent  for  the  expense  of  making  the  improvements,  and  this 
was  allowed  by  the  court,  upon  the  report  of  the  auditors,  and 
judgment  rendered  in  favor  of  the  plaintiffs  for  the  balance. 
The  plaintiffs  filed  their  motion  in  error,  and  brought  the  case 
before  this  court  for  revision. 

Welles  and  Fellowea,  for  the  plaintiffs. 

B.  D.  Hubbard^  contra. 

By  Oourt,  Waitb,  J.  This  is  an  action  brought  to  recover 
for  the  use  and  occupation  of  certain  real  estate.  Upon  the 
trial  before  the  auditors,  it  appeared  that  the  occupation  of  the 
defendants  commenced  under  a  parol  lease  from  George  King, 
then  the  owner  of  the  estate,  and  from  whom  the  defendants  derive 
title  since  the  occupation  commenced.  The  defendants,  for  the 
purpose  of  showing  the  extent  of  their  liability,  offered  parol 
evidence  of  their  agreement,  with  King,  under  which  they  en- 
tered  and  occupied  the  premises.  To  the  admission  of  this  evi- 
dence the  plaintiffs  objected,  but  the  auditors  received  it.  It  is 
now  claimed  by  the  plaintiffs  that,  as  the  agreement  was  a  con- 
tract relating  to  lands,  the  admission  of  parol  evidence  to  prove 
it  was  in  violation  of  the  provisions  of  the  statute  of  frauds. 
On  the  part  of  the  defendants,  it  is  insisted  that,  as  the  prem- 
ises had  been  occupied  by  them,  and  nothing  remained  neces- 
sary for  the  fulfillment  of  the  contract  except  the  payment  of  the 
stipulated  rent,  the  evidence  was  proper  to  show  the  amount  of 
that  rent,  and  was  not  within  the  provisions  of  the  statute. 

If  the  decision  were  to  be  governed  by  the  English  cases, 
aside  from  the  statute  of  11  Geo.  11.,  c.  19,  sec.  14,  perhaps  the 
weight  of  the  authorities  might  be  considered  in  favor  of  the 
plaintiffs'  claim,  although  the  opinions  of  the  English  judges 
have  not  been  entirely  uniform  upon  the  subject:  Cocking  v. 
Ward,  1  Man.  G.  &  S.  858;  S.  0.,  50  Eng.  Com.  L.  858;  Price 
▼.  Leyhum,  1  Gow,  109;  S.  C,  5  Eng.  Com.  L.  477;  De Medina 
V.  Poison,  Holt  N.  P.  47;  S.  0.,  8  Eng.  Com.  L.  21.  The 
case  last  cited  was  an  action  for  the  use  and  occupation  of  a 
bouse.    The  lease  was  by  parol,  and  the  defendants'  counsel 
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claimed  that  it  was  void,  inasmuch  as  it  was  not  a  lease  in  pos- 
session, bat  in  reversion;  and  that  no  evidence  could  be  re- 
ceived of  any  ingredient  of  a  contract  which  the  law  had  declared 
to  be  Toid.  Gibbs.  0.  J.,  said:  **  The  agreement  is  void  by  the 
statute  of  frauds,  but  I  am  of  opinion  that  you  may  still  resort 
to  it  to  calculate  the  amount  of  rent.  '*  But  we  have  no  occasion 
to  examine  these  authorities,  because  all  doubts  upon  that  sub- 
ject in  England  have  been  removed  by  the  provisions  of  that 
statute.  It  is  there  enacted  "  that  landlords,  where  the  agree- 
ment is  not  by  deed,  may  recover  a  reasonable  satisfaction  for 
the  lands,  tenements,  or  hereditaments  held  or  occupied  by  the 
defendant,  in  an  action  on  the  case,  for  the  use  and  occupation 
of  what  was  so  held  or  enj  jyed;  and  if,  in  evidence  on  the  trial 
of  such  action,  any  parol  demise,  or  any  agreement  (not  being 
by  deed),  wherein  a  certain  rent  was  reserved,  shall  appear,  the 
plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  qtuzrUum  of  the  damages 
to  be  recovered/'  And  we  think  the  law  of  Connecticut,  as  re- 
peatedly recognized  by  our  courts,  is  in  conformity  with  the 
provisions  of  that  statute.  Previous  to  the  passing  of  that  stat* 
ute  it  was  generally  held  in  England  that  an  action  of  assump^ 
tU  for  rent  in  arrear,  upon  a  parol  lease  for  years,  could  not  be 
maintained.  But  our  courts,  disregarding  the  opposing  de- 
cisions of  the  English  courts,  held  that  an  action  of  indebUcUtis 
assumpM  might  be  maintained,  even  upon  an  implied  promise, 
arising  from  the  use  and  occupation  of  real  estate  by  permission. 
And  such  may  now  be  considered  as  the  settled  law  in  this  state: 
Ounn  V.  Scoml,  4  Day,  228  [4  Am.  Dec.  208]. 

The  principle  has  been  established  by  numerous  decisions  in 
this  state,  that  where  a  parol  contract  has  been  made  for  the 
transfer  of  real  estate  at  a  stipulated  price,  and  a  conveyance 
has  been  made  according  to  the  terms  of  the  contract,  an  action 
at  law  may  be  maintained  to  recover  the  price.  Thus,  in  one 
of  the  earliest  cases  upon  this  subject,  the  plaintiff  had  sold  his 
farm  to  the  defendant,  and  gave  him  a  deed  of  it,  and  then 
brought  an  action  of  aasumpsii  to  recover  the  stipulated  price. 
The  superior  court  said:  '*  The  defendant  has  got  a  deed  of  the 
plaintiff's  farm;  the  contract  has  been  executed  on  one  part, 
which  takes  it  out  of  the  statute  made  to  prevent  frauds  and 
perjuries.  The  case  is  not  within  either  the  letter  or  spirit  of 
the  statute;"  Gone  v.  Tracy,  1  Boot,  479.  The  same  principle 
has  been  recognized  in  other  cases:  Clark  v.  Brown,  Id.  77; 
Noyen  V.  Moor,  Id.  142;  Sparrow  v.  Smith,  6  Conn.  117;  Bdden 
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r.  Seymour,  8  Id.  313  [21  Am.  Deo.  661];  Boardman  t.  SleOe,  13 
Id.  569.  And  in  a  more  rocent  caee»  where  an  action  at  law 
was  bronght  to  recoTer  for  land  oonyejed,  this  eonrt  held  thfti 
the  fulfillment  of  the  contract  on  the  part  of  the  plaintiff,  in  pnr- 
Buance  of  the  contract,  entitled  him  to  the  sum  Btipolated,  and 
that  parol  e^dence  of  the  contract  was  not  precluded  bj  the 
statute:  Baxier  v.  Oay,  14  Id.  122.  And  in  a  still  later  case, 
Hinman,  J.,  referring  to  the  case  last  cited,  remarked:  '*  We  are 
aware  of  a  class  of  cases  where  one  of  the  parties,  having  per- 
formed his  part  of  the  agreement,  may  bring  a  suit  at  law  and 
recover  the  consideration  promised  for  such  performance:"  Eaton 
v.  WhUaker,  18  Id.  231  [44  Am.  Dec.  586].  And  in  another 
case  this  court  held  that  parol  testimony  was  admissible  for  the 
purpose  of  showing  that  the  consideration  for  the  sale  of  real 
estate  was  different  from  that  expressed  in  the  deed,  and  what 
in  fact  was  the  true  consideration:  Meeker  y.  Meeker,  16  Id.  387. 

Now,  if  parol  evidence  is  admissible  to  prove  the  price  agreed 
to  be  paid  for  the  sale  of  land  after  the  conveyance  has  been 
made,  it  is  difficult  to  see  upon  what  principle  it  can  be  said 
that  similar  evidence  is  not  admissible  to  prove  the  sum  agreed 
to  be  paid  for  the  use  of  land  after  the  tenant  has  enjoyed 
that  use  according  to  the  terms  of  the  agreement.  Were  it 
otherwise,  the  statute,  instead  of  operating  for  the  prevention 
of  fraud,  might  be  converted  into  an  instrument  for  its  protec- 
tion. If  a  tenant,  after  having  occupied  property  under  a  parol 
demise,  can  turn  around  and  say  to  his  landlord.  You  can  not 
recover  the  rent,  for  I  object  to  any  parol  evidence  of  my  agree- 
ment to  pay  it,  it  might  well  justify  a  remark  made  by  Chief 
Justice  Best,  in  a  similar  case,  when  he  said:  **  This  is  one  of 
tbo  most  iniquitous  objections  ever  made:"  Seago  v.  Deane,  4 
Bing.  459;  S.  0.,  15  Eng.  Com.  L.  39. 

But  again:  the  plaintiffs'  action  is  founded  upon  a  contract, and 
they  can  not  recover  unless  they  prove  a  contract  on  the  part  of 
the  defendants,  either  express  or  implied:  Birch  v.  Wright,  1  T. 
R  387;  Boston  v.  Binney,  11  Pick.  1;  Sirahan  v.  Smith,  4  Bing. 
91;  S.  C,  13  Eng.  Com.  L.  355.  And  if  the  defendants  entered 
and  occupied  under  an  expressed  contract,  the  law  will  imply  no 
other.  If  the  agreement  was  that  they  should  pay  one  thousand 
dollars  a  year  rent,  the  law  will  not  imply  an  agreement  to  pay 
one  thousand  five  hundred  dollars,  although  in  the  opinion  of 
respectable  witnesses  the  latter  sum  might  be  considered  a  fair 
rent.  "  A  landlord,"  says  Bayley,  J. ,  '*  suing  for  rent,  must  pro- 
ceed either  upon  an  express  contract  made  with  the  tenant,  ot 
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upon  a  contract  which  the  law  will  imply  from  the  relation  bu1> 
sisting  between  them:"  Hall  v.  Burgess^  6  Barn.  &  Oress.  332; 
S.  C,  11  Eng.  Com.  L.  246.  And  again:  "  Where  there  is  an  ex- 
press contract  between  the  parties,  none  can  be  implied:"  Orim^ 
man  y.  Legge^  8  Barn.  &  Cress.  324;  S.  C,  15  Eng.  Com.  L.  229. 
And  Maule,  J.,  in  the  case  of  Berrey  y.  Lindley,  said:  "  If  a  partj 
enter  under  an  iuYalid  agreement,  or  under  an  agreement  not 
amounting  to  a  demise,  he  may  still  hold,  subject  to  the  terms  of 
that  agreement,  so  far  as  thej  are  not  at  Yariance  with  the  species 
of  tenancy  which  the  law  under  the  circumstances  creates:"  8 
Man.  &  G.  514;  S.  C,  42  Eng.  Com.  L.  271. 

We  are  satisfied,  therefore,  that  the  auditors  are  right  in  ad- 
mitting parol  CYidence  to  prove  the  agreement  under  which  the 
defendants  entered.  But  it  is  said  the  superior  court  erred  in 
deducting  the  ezpenees  of  the  improvements  from  the  amount  of 
rent.  And  this  depends  upon  the  construction  of  the  agreement 
respecting  the  mode  of  paying  for  those  expenses.  If  that  wa» 
distinct  and  independent  of  the  demise,  then  the  decision  is 
wrong.  But  the  auditors  have  found  that  this  agreement  was- 
a  part  of  the  contract  of  lease,  and  although  there  was  no  express 
stipulation  as  to  the  mode  of  payment,  yet  it  is  obvious  that  it 
must  have  been  the  understanding  of  the  parties  that  these  ex- 
penses were  to  be  charged  as  part  payment  of  the  rent,  and  con* 
eequently  the  defendants  were  properly  charged  with  only  the 
balance.  The  plaintiffs,  having  suffered  the  defendants,  after  the 
death  of  the  lessor,  the  original  owner,  to  continue  their  occu- 
pation as  before,  without  questioning  the  validity  of  their  title 
or  requiring  any  change  of  terms,  must  be  considered  as  having 
assented  to  their  occupying  upon  the  terms  on  which  they  had 
entered  and  had  previouusly  occupied.  At  any  rate,  none  other 
are  proved,  and  the  law  will  imply  no  other. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  judg* 
ment  complained  of. 

In  this  opinion  the  other  judges  concurred,  except  Chubob,  C. 
J.,  who  was  disqualified,  and  Stobbs,  who  was  absent. 

Judgment  affirmed. 

Pbom isx  NOT  Impuxd  Whebs  Expbbss  CoMTaACT  ExDiB:  Waite  r.  Mer* 
riU,  16  Am.  Deo.  238;  SoekeU  v.  Waiihu.  20  Id.  438;  Ph£lp$  v.  Shddom,  23  Id. 
6S9;  Whedotk  v.  iVvoMM,  Id.  674. 

Tbvant  when  Bhtixlsd  to  Compensation  iob  iMPBovncxNiBt  8m 
lindiey  v.  WUton,  14  Am.  Deo.  72;  Mwnfard  v.  Bnmm^  16  Id.  44a 

Rent  how  Dbxbbmined  vfon  Holdimo  ovEa:  See  Dtlfer  v.  BiAmU^  16 
Am.  Deo.  67a 
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Thv  principal  cask  18  CITED  in  Peck  v.  JSarrMon,  28  Conn.  122,  to  tin 
point  that  the  ooniideration  of  a  deed,  after  conveyance  has  been  made^  maj 
always  be  shown  by  parol  evidence;  and  in  LarUn  v.  Avery,  Id.  316^  to  the 
point  that  an  estate  from  year  to  year  by  legal  implication  is  f^««ili^y  ia 
Connectiont. 


Staples  v.  Bradley. 

[23  OosiisOTiouT,  le?.] 

pAKTinoiT  Made  by  Release  Deeds  betveex  Gbakteb  op  Tenast  ip 
CoBOCoy  AND  Co-tenants  is  Valid,  when  it  is  in  the  power  of  any  oo- 
tenant  to  compel  a  partition  by  legal  proceeding;  and  a  creditor  of  the 
grantor,  before  any  interference  on  bis  part  to  obtain  payment  of  hii 
debt  as  against  the  prox)erty,  has  no  legal  interest  therein  requiring  recog- 
nition in  the  partition  proceedings. 

Pabtition  mat  be  Treated  as  Legal  bt  CREDrroB  op  Tenant  in  Com- 
mon when  he  levies  his  execation,  where  it  is  made  by  release  deeds 
between  the  grantee  of  such  tenant  and  his  co-tenants,  althoogh  th« 
creditor  at  the  same  time  insists  that  the  deed  of  the  tenant  ia  void,  so 
far  as  it  was  designed  to  defraud  his  creditors. 

Ejeotuent.  One  Samuel  B.  Sherwood  had  been  the  owner  of 
a  tract  of  land  embracing  the  premises  in  question,  and  upon 
his  decease  it  descended  to  his  children,  Mrs.  Bissel,  Mrs.  Jes- 
8up,  and  William  B.  Jessup.  The  defendant  acquired  the  in- 
terest of  the  latter,  and  conveyed  the  same  to  his  son,  David 
Bradley,  who,  with  Mrs.  Bissel  and  Mrs.  Jessup,  afterwards 
partitioned  the  land  among  themselves  by  quitclaim  deeds,  and 
the  premises  in  question  were  set  off  to  David  Bradley.  The 
plaintiff  had  levied  an  execution  upon  the  premises,  under  a 
judgment  recovered  against  the  defendant;  and  in  this  action  he 
offered  evidence  to  show  that  the  defendant's  deed  to  his  son 
was  fraudulent  and  void  as  against  the  defendant's  creditors; 
but  the  defendant  objected  to  the  admission  of  the  evidence, 
because  the  plaintiff  by  the  levy  of  his  execution  acquired  no 
title  to  the  premises,  and  the  court  sustained  the  objection.  The 
plaintiff  moved  for  a  new  trial,  and  the  case  was  reserved  for  the 
opinion  of  this  court. 

Hawley,  for  the  plaintiff. 

Builer  and  Carter ^  for  the  defendant. 

By  Court,  Waxte,  J.  The  deed  from  the  defendant  to  his  soa 
of  his  undivided  interest  in  the  common  property  was  binding 
upon  the  parties,  and  good  against  all  persons  exoept  his  cred- 
itors.   The  grantee,  upon  receiving  the  conveyance,  became  a 
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tenant  in  common  with  the  two  female  heirs  of  Mr.  Sherwood, 
and  it  was  in  the  power  of  either  of  them,  by  legal  proceedings, 
to  compel  a  partition  of  the  common  property.  In  a  suit  for 
that  purpose,  before  any  interference  on  the  part  of  the  cred- 
itors of  the  defendant,  no  person  except  the  co-tenants  could 
legally  be  made  a  party  to  the  proceeding.  For  until  such 
creditors  had  appropriated  the  property  or  some  portion  of.  it 
in  payment  of  his  debt,  or  had  instituted  some  proceeding  for 
that  purpose,  he  had  no  legal  interest  in  the  property.  If  it 
was  in  the  power  of  either  of  the  co-tenants,  by  legal  proceed- 
ing, to  compel  partition,  it  is  difficult  to  see  why  they  may  not 
all  Toluntarily  do  what  the  law  would  have  compelled  them 
to  do. 

Their  object  in  giving  release  deeds  was  not  to  create  any  new 
title,  but  merely  to  extinguish  the  rights  of  the  grantors  in  the 
shares  released,  and  thereby  to  effect  partition.  This  they 
might  have  accomplished  by  means  of  a  deed  of  partition;  but 
the  more  usual  mode  of  doing  it  in  this  state  is  by  release  deeds, 
the  one  adopted  by  them.  For  although  a  release  deed  here 
may  have  the 'effect  of  a  primary  conyeyance,  operating  as  a 
transfer  of  an  estate  without  warranty,  yet  it  retains  its  com^ 
mon-law  character  of  discharging  a  right.  It  will  convey  what* 
ever  right  or  interest  the  releasor  has  in  the  property:  Dart  y. 
Dart,  7  Conn.  250. 

The  plaintiff,  therefore,  when  he  levied  his  execution,  might 
well  treat  the  partition  as  legal,  as  having  been  made  by  the 
defendant,  through  the  agency  of  his  son,  by  means  of  his  deed, 
although  the  plaintiff,  at  the  same  time,  insisted  that  it  was 
void  so  far  forth  as  it  was  designed  to  defraud  the  defendant's 
creditors.  And  of  this  the  defendant  has  no  right  to  complain. 
When  he  gave  the  deed,  he  parted  with  all  his  interest  in  the 
property,  and  empowered  his  son  to  do  with  it  as  he  pleased. 
Any  other  construction  might  operate  most  injuriously  upon 
the  other  co-tenants.  They,  relying  upon  the  validity  of  tba 
partition  made  by  all  the  persons  having  any  legal  interest  in 
the  property,  and  being  ignorant  of  any  particular  design  on 
the  part  of  the  defendant  and  his  son,  may  have  gone  forward 
and  made  substantial  improvements  upon  their  respective 
shares,  erected  buildings,  and  improved  the  land.  Under  those 
circumstances,  to  hold  the  partition  yoid,  and  all  those  improve- 
ments common  property,  would  be  manifestly  unjust:  BaUmn 
V.  Breed,  16  Conn.  60. 

We  are  therefore  of  opinion  that  the  testimony  offered  by  the 
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plaintiff  ought  ia  haye  been  receired,  and  eonaequently  Bdrim 
a  new  trial. 

In  this  opinion  the  other  jodgea  oonooxred,  except  Siobbs,  J.g 
who  was  disqualified. 

New  trial  advised. 


PaBTITTOV  18  BlOBT  WhXOB  TXKAIVT  Uf  OoiOCOV  MAT  CULDC  FBOM  Ov 

nzTANT  AT  Amt  Tims:  HiggMoUom  ▼.  Short,  57  Am.  Dee.  198^  and  note. 

Effxct  or  MnnrAL  Dkkdb  or  Bargain,  Sal^  and  Kblbaiw  Madb  bt 
Tenants  in  Common:  See  Dawwn  ▼.  LoMrmce,  42  Am.  Deo.  210. 

JUDOMBNT  AOAIN8T  TXNANT  IN  CoiCMON  No  ObSTAOLB  TO  PaBTISIOB:  BoHh^ 

ktgion  T.  Clarke^  21  Am.  Deo.  432»  and  note. 


HoTT  u.  Smith. 

[93  OomnonouT,  177.] 

Oqntbaot  Binds  Pabtt  to  Dig  roB  Gold  in  Calitobhia  itm  Two 
Tbabs  at  Lbast,  where,  although  there  is  no  stipulation  as  to  time,  he 
agrees,  in  consideration  of  the  advancement  of  a  sum  of  money,  to  ssil 
for  California  on  a  certain  day,  to  procure  a  sufficient  quantity  of  pro- 
visions to  last  two  years,  to  forward  all  necessary  tools  for  digging  gold, 
and  to  commence  digging  as  soon  as  possible  after  his  arrival  there. 

fABTT   MUST   MaKB    FulL    DisCLOSTTBB   Or   All   HXS    PsOOESDINaS    D0BINO 

Two  Ybara  that  he  ought  to  have  been  engaged  under  his  oontract  to 
procure  gold,  where  he  agrees,  in  consideration  of  certain  advances  by 
the  plaintiffs,  to  dig  for  gold  in  California  for  two  years,  and  to  return 
the  amount  he  procures,  and  tl\e  bill  charges  that  he  in  some  way  ob- 
tained and  sent  home  large  sums  of  money,  which  were  either  procnred 
by  digging  or  by  the  use  of  the  funds  furnished  by  the  plsintifib  for  that 
purpose. 

Bill  in  equity  for  discovery  and  general  relief,  against  Will- 
iam  L.  Smith  and  William  Newman.  The  bill  alleged  that 
Smith,  on  January  22, 1849,  executed  and  delivered  to  the  plaint- 
iffs and  the  defendant  Newman  a  writing  by  which  he  agreed,  in 
consideration  of  one  thousand  dollars  received  from  the  plaint- 
iffa  and  Newman,  to  sail  for  California  on  or  about  the  first  day 
of  February  following,  and  to  ''forward  to  California  a  suffi- 
cient quantity  of  provisions  to  last  two  years,  and  will  procure 
and  forward  to  California  all  necessary  tools  for  digging  gold, 
and  will  commence  digging  as  soon  as  possible  after  my  arrival 
there;  and  forward  every  opportunity,  to  the  foregoing-named 
persons  [the  plaintiffs  and  Newinan]  any  amount  I  may  have  on 
hand,  they  to  receive  one-fourth  part  of  the  amount  that  I  caa 
eoUect  while  there,  and  the  remaining  three-fourths  to  be  kept 
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by  them  for  mytiaey  and  subject  to  my  order."  The  bill  further 
alleged  that  an  additional  advance  of  two  hundred  dollars  wan 
made  to  Smith,  and  that  the  latter  went  to  California,  accordingf 
to  the  terms  of  the  agreement,  and  forwarded  to  the  plaintiffs  one 
thousand  two  hundred  dollars  in  gold;  that  Smith  and  Newman 
•oon  after  fraudulently  conspired  to  deprive  the  plaintiffs  of  the 
benefit  of  the  agreement;  that  Smith  neglected  and  refused  ta 
perform  his  agreement,  and  to  render  any  account  of  his  pro> 
eeedings  in  California;  and  that  Smith  in  some  way  obtained 
large  sums  of  money,  either  by  digging  gold  or  by  use  of  the 
funds  furnished  him,  which  the  plaintiffs  believed  he  sent  home 
to  Newman.  The  bill  prayed  that  the  defendants  be  required 
to  account  for  the  moneys  and  property  received  by  them  during^ 
the  two  years  that  Smith  was  in  California;  that  Smath  be  re- 
quired to  disclose  the  amount  of  the  gold  and  other  property 
obtained  by  him  during  that  timd,  when  and  where  he  dug  for 
gold,  how  much  he  obtained  at  each  place  of  digging,  when 
he  left  off  digging  thereat,  in  what  manner  he  employed  his 
time,  whether  he  transmitted  gold,  money,  or  other  property  to 
Newman,  and  if  so,  when,  in  what  manner,  and  how  much,  and 
what  amount  of  gold,  money,  or  other  property  he  brought 
-with  him  from  California,  and  how  much  of  it  was  obtained 
during  the  two  years;  and  that  Newman  be  required  to  disclose 
what  gold,  money,  or  other  property  he  received  from  Smith 
while  in  California,  what  he  had  done  with  the  same,  what  ar- 
rangement existed  between  him  and  Smith  as  to  the  gold,  etc.  ^ 
transmitted,  what  correspondence  took  place  between  them,  and 
the  like.  The  substance  of  Smith's  answer  and  a  partial  dis- 
closure made  by  him,  upon  which  the  questions  in  the  case 
arose,  when  reserved  for  the  advice  of  this  court,  suficiently 
appear  in  the  opinion. 

DuUon^  Ibrris,  and  Miner,  for  the  plamti&. 

Bawley,  for  the  defendants. 

By  Court,  Hihiun,  J.  We  think  the  defendants  are  bound 
to  answer  the  interrogatories  which  are  propounded  to  them. 
They  do  not  deny  the  right  of  the  plaintiffs  to  call  for  a  full 
disclosure  in  respect  to  all  gold  obtained  by  Smith  by  digging 
during  the  time  he  was  in  California  at  work  under  the  contract; 
but  they  claim  that  the  contract  did  not  bind  him  to  dig  for 
gold  during  any  particular  time;  and  that  if  it  did,  they  have 
•o  tight  to  compel  him  to  account  for  gold  obtained  in  any 
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other  way  than  by  digging;  that  if  he  disregarded  his  contract, 
be  is  only  liable  in  damages  in  an  action  at  law,  and  not  to 
account  for  any  money  be  might  have  obtained  in  any  way  not 
€»ntemplated  in  the  contract. 

We  thinks  howeyer,  that  the  contract  did  bind  him  to  dig  for 
|{old  for  the  period  of  two  years  at  least.  It  is  true  that  the  con« 
tract  does  not  say  in  express  terms  that  he  would  dig  for  gold  for 
two  years;  but  it  shows  that  a  large  sum  of  money  was  advanced 
to  him  to  enable  him  to  procure  the  necessary  tools  and  pro- 
visions, and  in  consideration  of  that  adTancement,  he  agrees  to 
procure  a  sufficient  quantity  of  provisions  to  last  two  years,  and 
also  to  forward  all  necessary  tools  for  digging  gold,  and  to  com- 
mence digging  as  soon  as  possible  after  his  arrival  there. 
From  these  circumstances,  we  have  no  doubt  that  all  parties 
contemplated  that  he  was  to  be  engaged  in  this  busines  for  two 
years  at  least.  Now,  although  it  may  be  true  that  the  plaintiffs 
may  have  no  right  to  call  for  an  account  of  any  gold  or  other 
property  obtained  in  any  other  way  than  by  digging,  yet  they 
bave  a  right  to  know  how  much  gold  and  at  what  places  he 
obtained  such  gold  as  he  did  obtain  in  that  way,  and  we  do  not 
think  that  they  are  bound  to  take  his  simple  statement  of  what 
he  considers  the  amount  of  gold  that  he  obtained  in  that  way. 
They  have  a  right  to  a  disclosure  of  aU  the  oiroumstances  that 
may  enable  a  court  to  determine  whether  he  procured  his  gold 
by  digging  or  in  some  other  way.  It  is  very  possible  that  the 
court,  on  a  full  disclosure  of  all  his  conduct  relating  to  the  pro- 
curement of  gold,  might  differ  from  him  in  respect  to  the  manner 
in  which  he  procured  it,  and  might  think  it  was  procured  by 
digging;  and  for  the  purpose  of  testing  the  correctness  of  his 
opinion,  we  think  the  plaintifBs  are  entitled  to  know  what  he 
was  about  during  the  two  years  that  he  ought  to  have  been  en- 
^faged  under  the  contract.  The  bill  states  that  he  in  some  way 
obtained  and  sent  home  to  the  defendant  Newman  large  sums 
of  money,  and  it  charges  that  it  was  either  procured  by  digging 
or  by  the  use  of  the  funds  of  his  associates,  the  plaintiffs,  which 
were  furnished  him  for  the  purpose  of  procuring  tools  and 
provisions.  If  this  was  so,  he  ought  to  account  for  it;  and 
a  mere  simple  denial  of  the  fact  is  not,  we  think,  a  satisfactory 
answer  to  the  call  made  upon  him  in  the  bill.  He  says,  in  the 
partial  disclosure  which  he  makes,  **  that  he  brought  home  no 
gold,  money,  drafts,  or  other  property  from  Oalifornia,  obtained 
by  digging,  or  under  the  contract,  according  to  the  construc- 
tion [given  to  that  contract  by  himself  and  his  ooonael;"  and 
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in  another  place  he  says  ''he  never  sent  to  anybody  any 
gold,  etc.,  obtained  by  digging  nnder  the  contract/' 

Now,  by  this  answer  he  constitutes  himsetf  the  sole  judge  of 
what  he  obtained  by  digging  or  under  the  contract,  and  at- 
tempts effectually  to  prevent  the  plaintiff's  from  investigating 
the  matter  at  alL  He  does  not  deny  that  in  some  way  he  ob- 
tained large  sums  of  money,  which  he  either  sent  home  to  New- 
man or  brought  home  himself.  His  conduct,  in  refusing  to 
answer  what  sums  and  how  they  were  obtained,  raises  a  strong 
suspicion,  to  say  the  least,  that  they  were  obtained  in  some  way 
which  would  make  him  accountable  to  the  plaintiffs  for  a  share 
of  them.  Suppose  he  abandoned  digging  for  gold  himself,  but 
employed  others  to  dig  with  the  funds  furnished  him  by  the 
plaintiffs,  would  he  not  be  accountable  to  the  plaintiffs  for  a 
share  of  the  avails?  Or  suppose  he  invested  the  plaintiffs' 
money  in  some  other  business,  and  thus  obtained  large  profits, 
might  he  not  be  accountable  for  money  thus  obtained?  We 
think  he  has  no  right  to  constitute  himself  or  his  counsel  a 
judge  of  his  own  accountability,  and  then  refuse  to  answer 
questions  because  he  thinks  they  relate  to  matters  into  which 
the  plaintiffs  have  no  right  to  inquire.  He  ought  to  relate  all 
the  facts  as  fully  as  if  he  were  under  examination  as  a  witness, 
and  the  court  will  determine  from  them  whether  he  is  accounta- 
ble or  not. 

The  last  two  questions  reserved  for  the  advice  of  the  court  of 
errors  we  have  thought  it  best,  upon  the  whole,  not  to  answer 
until  the  facts  are  all  before  the  court.  They  may  never  require 
to  be  answered  at  all,  and  they  have  not  been  very  fully  argued 
by  counsel.  When  the  facts  are  all  brought  out,  the  questions 
will  be  cleared  of  some  embarrassments  with  which  they  are 
now  necessarily  attended. 

In  this  opinion  the  other  judges  concurred. 


The  prinoipAl  oate  agAin  came  before  the  court  in  Ho^  v.  SmUh^  27  Coun. 
46a 

DiscoviBT  MAT  BB  Had  TO  Dbtbct  Fbaud  Ain>  iMFOsmoN:  Skinner  v. 
JudnHf  21  Am.  Dec  691;  Brown  v.  Olesfg^  61  Id.  413;  and  where  leading 
eiioamatanoes  reat  in  the  defendaafa  knowledge:  SUmnar  ▼.  Judaony  wpra, 
nemfWMi  V.  Newlk^  42  Id.  169;  Brown  v.  Cfhgfh  <^1  Id.  413;  ffoweU  v.  Ask 
57  Id.  371, 
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Nichols  v.  Citt  of  BsiDaEPOBT. 

[98  OoxmcnxouT,  189.] 

OwKSB  CAN  HOT  Rscxivxtt  UPON  GouNT  70B  Valus  qt  Land  Takbv  av» 
Appbopbiatsd  bt  Citt»  under  the  proTiaions  of  its  charter,  for  *  pnblio 
street  or  highway  within  the  limits  of  the  city,  whether  the  proceedinga 
be  Toid  or  not;  the  land  not  being  taken  in  the  former  case,  and  in  the 
latter  caie  oompenaation  being  required  to  be  made. 

Local  and  Psculiab  Bbnefit  Aocbuino  to  Owneb  is  to  bb  Ck>N8n>EBE& 
IN  Estimating  Damages  Sustained  bt  Him  by  the  taking  of  his  prop- 
erty for  public  improvement;  and  if  the  benefit  derived  equals  or  exceeds 
the  value  of  the  land  taken,  the  owner  has  sustained  no  damage  within 
the  meaning  of  the  oonstitntional  provision  requiring  compensation  to  be 
made  for  private  property  taken  for  public  use,  and  nothing  can  be  allowed 
him. 

Long  Aoquibsobncb  of  Communitt  in  Exxbgisb  or  Impobtant  Powxi» 
and  the  repeated  sanction  of  it  by  the  legislature,  ought  to  be  some  en* 
deuce  of  its  legality. 

PowxB  OP  Taxation  is  Limited  Onlt  bt  DiscBBnoN  op  Lxoislatubb^ 
when  exercised  by  the  government  itself,  and  when  exercised  by  suborn 
dinate  bodies  is  limited  by  the  objects  for  which  the  legislature  has  seen 
fit  to  authorize  it  to  be  exercised,  and  by  such  restrictions  as  the  legisla* 
tnre  has  seen  fit  to  prescribe,  unless,  indeed,  it  ia  further  limited  by 
some  constitutional  provision. 

Ck>N8TIT0nONAL   PBOVISION  THAT  PbIVATE  PbOPBBTT  SHALL  NOT  BB  TaXSN 

FOB  Public  Use  without  just  compensation  refers  to  property  takeo 
by  the  right  of  eminent  domain,  and  not  to  the  collection  of  taxes. 
Ohabteb  op  Municipal  Ck)BPOBATiON  Authobizing  Ezpensb  or  Makino 
Street  Improvement  to  be  Assessed  upon  those  specially  benefited 
thereby  is  constitutional. 

8TATUT0BT  REQUISITES  MUST  BB  StBICTLT  Ck>MPLIED  WITH,  AND  APPBAB  0« 

Face  of  Proceedings,  where  it  is  attempted  to  acquire  title  to  land,  or 
to  take  from  a  proprietor  his  right  to  the  unrestrained  use  of  it  m  tasitem* 
and  under  the  provisions  of  positive  law,  and  in  derogation  of  the  com* 
mon  law. 

Appbaisebs  to  Assess  Damages  Caused  bt  Latino  out  ob  Impbovino 
Stbeets  SHOULD  BE  Shown  TO  BB  Fbbeholdbbs  of  the  city,  by  tiio 
appointment,  or  the  record  of  it,  where  the  charter  requires  the  damages 
to  be  assessed  by  such  persons,  appointed  by  the  mayor.  The  fact  that 
the  persons  are  to  be  freeholders  is  a  jurisdictional  faot^  which  can  only 
be  shown  by  the  appointment  itself,  or  its  record;  and  if  not  so  shown,  it 
seems  the  appraisal  is  void. 

Bbctions  of  Municipal  Chabtbb  Bbabing  on  Subjbot  undbb  Consideba* 
TiON  will  All  be  Tabbn  Toobthbb,  in  order  to  arrive  at  the  intention 
of  the  legislature. 

Benefits  ob  Damages  Caused  bt  Public  Impbovbmbnts  must  Nbcbssabilt 
BE  Considered  by  appraisers  appointed  under  a  charter  to  assess  dam- 
ages or  benefits  respectively;  and  the  appraisers  of  damages  can  only  ap* 
praise  the  excess  over  benefits,  as  also  the  appraisers  of  benefits  can  only 
the  excess  over  damages.    When  the  benefits  eoual  or  exceed  the 
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damagei^  or  the  damages  equal  or  exceed  the  benefits,  aa  the  ease  maj 
be,  the  powers  of  the  appraisers  are  at  an  end,  and  they  can  only  retoni 
that  there  has  been  no  damage  or  no  benefit. 

AaSBSSMENT  OT  BSKSFITS    I2f    LaTINO    OUT    StrXIT   18  NOT    ObJXOTIONABLI^ 

where  the  committee  of  a  city  cooncil,  appointed  to  lay  it  ont,  reported 
to  the  board  ^hat  they  were  unable  to  agree  with  any  of  the  parties 
whose  lands  were  taken,  althoagh  it  does  not  otherwise  appear  that  any 
attempt  was  made  to  agree  with  the  plaintiff. 

AWfflMKNT    PbOCEXDINOS    ABI    NOT    VoiD    BBCAU8S   NO   KOTIGB   THUUOV 

WAS  PBXvionsLT  GivKN  by  the  oommittee  who  laid  ont  the  street,  the 
charter  of  the  city  not  requiring  notice  to  be  so  given. 

AenoN  by  Jonathan  Nichols  against  the  city  of  BridgeporL 
The  questions  were  reserved  for  the  advice  of  this  court,  and, 
with  the  facts  necessary  to  their  understanding,  sufficiently  ap- 
pear in  the  opinion. 

Hawley,  for  the  plaintiff. 

DuMon  and  Loomis^  for  the  defendants. 

By  Court,  Hinmah,  J.  The  declaration  contains  a  count  for 
money  had  and  received  by  the  defendants  for  the  plaintiff's 
use,  and  also  a  count  for  the  value  of  the  land  taken  and  appro^ 
priated  by  the  defendants,  under  the  provisions  of  their  charter, 
for  a  public  street  or  highway  within  the  limits  of  the  city. 
The  right  of  the  plaintiff  to  recover  upon  the  second  count  has 
not,  however,  been  pressed,  and  as  much  of  the  plaintiff's  argu- 
ment rests  upon  the  claim  that  the  land  of  the  plaintiff  has  not,  in 
point  of  law,  been  taken,  on  the  ground  that  the  proceedings 
are  all  void,  we  presume  the  claim  upon  this  count  was  intended 
to  be  abandoned.  It  seems,  therefore,  to  be  sufficient  to  say,  in 
reference  to  it,  that  if  the  proceedings  of  the  city  authorities  are 
void,  the  plaintiff's  land  has  not  been  taken,  and  he  can  have 
no  right  to  recover  for  it  as  if  it  had  been,  and  if  the  proceed- 
ings are  not  void,  or  at  least  inoperative  so  far  as  the  plaintiff's 
rights  are  concerned,  it  must  be  because  his  land  has  been  le- 
gally appropriated  to  the  public  use  as  one  of  the  legally  consti- 
tuted streets  of  the  city;  and  as  this  could  net  be  accomplished 
without  first  making  just  compensation  for  the  land  taken,  it 
follows,  as  of  necessity,  that  such  compensation  must  have  been 
made;  and  in  no  event,  therefore,  can  the  plaintiff  recover  upon 
this  second  count. 

Can  he  recover  upon  the  money  count  ?  If  the  proceedings 
of  the  city  authorities  are  void,  or  inoperative  in  respect  to  the 
plaintiff's  rights,  it  follows  that  he  can  recover  the  amount  oi 
money  which  he  has  been  compelled  to  pay  the  city  collector 
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on  the  warrant  of  Alderman  Burrall;  but  if  they  were  all  valid 
proceedings,  then  the  money  was  due  to  the  city,  and  the  plaint- 
iff's claim  to  recover  it  fails.  The  plaintiff  has  had  nothing 
paid  to  him  for  his  land  taken  by  the  extension  of  John  street, 
but  has  been  compelled  to  pay  and  has  paid  4he  sum  of  six 
hundred  dollars  as  an  assessment  for  benefits  reoeived  by  him 
in  respect  to  his  land  not  taken  by  the  extension  of  said  street; 
and  the  claim  first  made  is,  that  this  assessment  of  benefits, 
whether  made  as  a  compensation  for  his  land  taken  or  otherwise, 
is  illegal  and  void,  on  the  ground  that  it  is  an  attempt  to  take 
private  property  for  public  use,  within  the  familiar  constitu- 
tional provision  that  such  property  shall  not  be  taken  for  such 
use  without  just  compensation  being  made  therefor;  and  this  is 
the  question  we  have  first  to  consider. 

The  charter  of  the  city  of  Bridgeport  authorizes  such  an  as- 
sessment of  benefits  to  be  made.  That  portion  of  the  charter 
which  relates  to  the  subject  will  be  found  in  the  thirty-eighth 
and  forty-second  and  the  intermediate  sections;  and  it  is  proper 
here  to  remark  that  we  do  not  assent  to  a  claim  made  by  the 
plaintiff's  counsel  as  to  the  proper  manner  of  looking  at  these 
sections  for  the  purpose  of  giving  a  construction  to  them.  It 
seemed  to  be  assumed  that  we  were  to  look  at  these  several  sec- 
tions independently  of  each  other,  as  if  they  were  each  treat- 
ing of  a  single,  separate,  distinct,  and  several  matter,  and  as  hav- 
ing no  relation  to  each  other;  whereas,  as  we  look  at  them,  they  all 
relate  to  the  same  general  subject,  viz.,  the  laying  out,  or  alter- 
ing, extending,  or  enlarging  of  any  new  highway,  street,  publio 
walk,  public  avenue,  or  public  landing-place  in  the  city;  also 
the  establishment  of  lines  on  the  lands  of  proprietors  adjoining 
the  streets  and  public  avenues,  between  which  and  the  streets 
or  public  avenues  the  proprietors  are  prohibited  from  erecting 
buildings,  and  the  making  of  compensation  to  persons  injured 
by  these  improvements,  either  in  respect  to  the  taking  of  these 
lands,  or  the  establishment  of  lines  for  building,  and  the  assess- 
ment of  benefits  to  the  owners  of  lands  or  buildings  benefited 
thereby,  for  the  purpose  of  raising  the  means  with  which  to  make 
such  compensation.  The  importance  of  this,  however,  will  be 
made  more  apparent  when  we  come  to  consider  the  legality  of 
the  assessment  in  this  case,  in  point  of  form.  We  are  now  only 
upon  the  constitutionality  of  the  assessment  of  benefits,  without 
respect  to  the  point  whether  the  proper  course  was  taken  in  this 
particular  case.  The  forty-first  section  provides  that  ''whenever 
any  highway,  street,  public  walk,  public  avenue,  or  landing-place 
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in  said  city  shall  be  laid  out  or  altered,  or  wheneyer  any 
shall  be  designated  upon  the  land  of  any  proprietor  belwawi 
which  and  any  highway,  street,  public  walk  or  publio  avewam 
in  said  city  such  proprietor  shall  be  prohibited  to  build,  smA 
court  of  common  council  shall  have  power  and  it  shall  be  their 
duty  to  ascertain  what  person  or  persons  owning  or  interested 
in  lands  or  buildings  in  said  city  will  be  specially  benefited 
by  such  lay-out,  alteration  or  designation,  and  to  apportion 
among  and  to  assess  to  be  paid  by  such  person  or  persona 
respectively  the  whole  or  such  part  as  they  shall  judge  reason- 
able of  the  damage  caused  by  such  lay-out,  alteration,  or  desig- 
nation;'' and  then  the  section  goes  on  to  provide  how  the  benefits  ^ 
thus  assessed  shall  be  collected. 

In  the  case  of  Nicholson  v.  New  York  and  New  Haven  R.  E. 
Go.y  22  Oonn.  74  [56  Am.  Dec.  890],  the  superior  court  in* 
Btructed  the  jury  that,  in  estimating  the  damages  caused  to 
the  plaintiff's  property  by  the  defendants  making  an  embank* 
ment  on  his  land,  in  one  of  the  streets  of  New  Haven,  to  such. 
an  extent  as  to  make  it  necessary  for  him  to  raise  up  his  build* 
ings  from  their  original  foundations  to  enable  him  to  gain 
access  to  them,  which  embankment  was  rendered  necessary  in 
consequence  of  the  construction  of  the  defendants'  railroad,  the 
jury  should  allow  the  defendants  the  local,  personal,  and  par* 
ticular  advantage  accruing  to  the  plaintiff's  premises  from  the 
construction  and  use  of  the  road;  and  this  court  were  unani- 
mously of  opinion  that  that  instruction  was  correct.  The  point 
then  arose  upon  the  words  of  the  charter  of  the  New  York  and 
New  Haven  railroad,  which  allowed  to  persons  whose  real  estate 
was  taken  or  injured  just  damages;  and  it  was  said  in  that  ease 
that  the  practice  of  selectmen  and  county  commissioners  in  lay* 
ing  out  ordinary  highways  under  the  statute  was  to  consider  the 
local  and  peculiar  benefit  which  a  proprietor  whose  land  is  taken 
receives  by  the  new  highway,  in  respect  to  his  land  not  taken,  but 
which  is  contiguous  to  the  road.  This  decision  is  a  full  and 
perfect  answer  to  so  much  of  the  plaintiff's  argument  as  rests  upon 
the  idea  that,  because  some  portion  of  his  land  was  taken  by 
the  extension  of  John  street,  therefore  he  must  have  sustained 
damage  thereby.  It  is  obvious  that,  in  point  of  fact,  the  plaint- 
iff's land  might  be  so  situated  as  to  be  greatly  benefited  by  the 
opening  of  the  new  street  through  it;  and  while  it  is  true  that 
there  is  no  power,  and  ought  to  be  none,  in  the  government  to 
thrust  a  benefit  on  an  individual,  and  then  compel  him  to  pay 
for  it,  as  a  mere  abstract  proposition,  yet  we  think  it  would  be' 
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«  perrendon  of  the  constitational  provision  in  respect  to  com- 
pensation for  property  taken  for  public  use  to  hold  that  the 
government  must  in  all  cases  pay  for  the  property  taken,  irre- 
speotive  of  the  local  and  peculiar  benefit  which  the  party  receives 
thereby.  While  it  is  unjust  that  property  should  be  taken  for 
public  use  without  compensation,  it  is  equally  so  that  any  indi- 
vidual should  be  paid  for  a  benefit  he  has  received  by  a  publio 
improvement,  whether  it  is  thrust  upon  him  or  not.  Publio 
improvements  are  not  made  at  the  call  of  any  single  individual, 
nor  are  they  denied  because  one  or  more  individuals,  what- 
ever may  be  their  interest  in  regard  to  them,  may  feel  aggrieved 
by  them;  but  they  are  made  because  the  public  require  and  need 
them;  and  when  so  required,  individuals  who  are  Tery  much 
benefited  by  them  ought  surely  to  rest  satisfied  with  them,  with- 
out tenaciously  insisting  upon  compensation  for  these  benefits. 
These  principles  are  fully  sustained  by  numerous  decisions  in 
Massachusetts,  New  York,  and  elsewhere:  Owners  ofChraund  v. 
Mayor  of  Albany,  16  Wend.  874;  CommonwedUh  v.  Justices  of 
Norfolk,  6  Mass.  430;  ComnKmtoeaUh  v.  Oony,  2  Id.  489;  WkUe 
^.  County  Commissioners  of  Norfolk,  2Cush.  361. 

But  the  plaintiff  has  not  only  been  denied  compensation  for 
his  land  taken  by  the  extension  of  John  street,  but  he  has  been 
assessed  and  compelled  to  pay  the  sum  of  six  hundred  dollars, 
as  for  a  benefit  he  has  received  by  the  extension.  This  assees- 
ment,  we  have  seen,  is  authorized  by  the  f oriy-first  section  of  the 
barter  of  Bridgeport,  but  it  is  claimed  that  this  section  of  the 
charter  is  unconstitutional  and  void.  Provisions  of  a  similar 
character  to  this  are  contained,  we  believe,  in  most,  if  not  aU, 
the  city  charters  in  the  state,  either  in  respect  to  the  laying  out 
^r  improvement  of  streets,  or  in  respect  to  public  parks,  side- 
walks, and  sewers,  and  probably  for  many  other  city  purposes; 
and  these  provisions,  to  a  greater  or  less  extent,  have  been  acted 
upon  ever  since  the  organization  of  cities  in  the  state;  and  al- 
though questions  in  respect  to  the  exercise  of  this  power  have 
frequently  arisen  in  the  courts,  yet  the  constitutionality  of  the 
power  itself  has  not,  so  far  as  we  are  advised,  been  seriously  ques- 
tioned before;  certainly  it  has  not  been  so  questioned  in  our  high- 
est courts.  Surely,  the  long  acquiescence  of  the  community  in 
the  exercise  of  this  important  power,  and  the  repeated  sanction  of 
it  by  the  legislature  in  chartering  our  cities,  ought  to  be  some  evi« 
dence  of  the  legality  of  it.  It  is  difficult  to  believe  that  a  doubt* 
f ul  power  of  this  sort  would  be  long  submitted  to  without  ques- 
tion.   But  we  agree  that  this  is  not  conclusive  upon  it»  however 
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pexsnaedye  it  may  be.    But  what  objection  is  there  to  the  exertion 
of  such  a  power  ?    It  is  said  that  it  takes  the  property  of  indiyidii* 
als,  that  is,  their  money;  for  public  use  without  any  compensation 
therefor.  Thisisnotso,  either  in  theoxy  or  in  fact   Iftheassess- 
ment  has  been  truly  and  justly  made,  Uie  fact  must  be  regular^ 
ascertained  to  be  what  the  theory  of  the  proceeding  supposes  It 
to  be,  viz.,  that  the  party  whose  money  is  taken  is  locally  and 
peculiarly  benefited  over  and  beyond  the  ordinary  benefit  which, 
as  one  of  the  community,  he  receives  in  all  public  improyements, 
to  the  precise  extent  of  the  assessment.    It  is  no  answer  to  this 
to  say  that  the  power  may  be  abused:  that  is  true  of  every  power; 
and  whether  this  particular  power  is  so  liable  to  be  abused  as 
to  make  it  improper  that  it  should  be  vested  in  the  city  corpora- 
tions is  a  matter  of  which  the  legislature  must  be  the  sole  judge. 
The  legislature  saw  fit  to  authorize  the  city  authorities  to  lay  out 
new  streets  and  public  avenues,  and  instead  of  throwing  the  ex* 
pense  on  the  whole  city,  to  be  raised  by  a  general  tax,  it  author- 
izes the  expense  of  the  several  new  improvements  to  be  assessed 
upon  those  who, ' 'owning  or  interested  in  the  lands  or  buildings 
in  said  city,  will  be  specially  benefited  by  such  lay-out,  alteration, 
or  designation,  and  to  apportion  among  and  to  assess  to  be 
paid  by  such  person  or  persons  respectively  the  whole  or  such 
part  as  they  shall  judge  reasonable  of  the  damages  caused  by 
such  lay-out,  alteration,  or  designation/ '    Now,  unless  there  ia 
some  inherent  difficulty  in  ascertaining  who  are  the  persons  thus 
specially  benefited,  we  see  no  more  objection  to  this  mode  of 
taxation  for  a  public  improvement  than  there  is  in  all  other 
modes.    From  the  vexy  nature  of  the  subject,  the  power  of  tax- 
ation is  an  arbitraiy  power  which,  when  exercised  by  the  govern- 
ment itself,  is  limited  only  by  the  discretion  of  the  legislature, 
and  when  exercised  by  subordinate  bodies,  is  limited  by  the  ob- 
jects for  which  the  legislature  has  seen  fit  to  authorize  it  to  be 
exercised,  and  by  such  restrictions  as  the  legislature  has  seen 
fit  to  prescribe,  unless,  indeed,  it  is  further  limited  by  some  con- 
stitutional provision.    But  the  only  provision  that  can  be  found 
at  all  bearing  upon  this  subject  in  our  constitution  is  the  ona 
already  alluded  to,  that  **  the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation  therefor;"  and 
this  has  respect  to  property  taken  by  the  right  of  eminent  do- 
main, as  where  the  land  itself  is  taken  for  a  highway  or  other 
public  work,  or  where  property  is  directly  taken  for  the  use  of 
the  government,  and  has  no  reference  to  Uie  collection  of  taxe^ 
where  money  is  taken  as  the  oontributive  shares  of  individuals 
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to  the  public  burdens.  The  rule  of  taxation  authorised  bjtheehar- 
ter,  and  whioh  in  this  particular  case  the  authorities  of  Bridge- 
port adopted,  is  certainly  as  equitable  as  any  other.  It  attempts 
to  apportion  each  man's  tax  to  the  benefit  which  he  is  to  receive 
from  the  improTement  for  which  it  is  expended.  Most  of  our 
highways  are  laid  out  by  the  selectmen  of  the  towns,  and  the  ex- 
pense is  borne  by  the  town  in  which  the  highway  is  located, 
though  in  regard  to  many  of  them  the  inhabitants  of  the  towns 
have  a  much  less  interest  than  the  public  beyond  the  local  limits 
of  the  town;  and  in  regard  to  many  others,  they  are  prindpallj 
for  the  accommodation  of  some,  perhaps  a  small  portion,  of  the 
town's  inhabitants.  But  the  towns  bear  the  burden  because  the 
legislature  has  thrown  it  upon  them.  It  might,  with  the  same 
propriety,  haye  thrown  it  upon  the  counties,  or  even  upon  the 
lesser  territorial  corporations;  and  although  injustice  may  oo- 
casionaUy  be  done,  by  compelling  a  small  town  to  construct  an 
expensive  bridge  for  the  benefit  principally  of  persons  outside 
of  its  limits,  yet  the  general  operation  of  the  law  is  perhaps  as 
equitable  as  any  system  which  could  be  devised.  At  any  rate, 
we  have  never  heard  it  agitated,  as  a  debatable  point,  that  the 
system  was  so  unjust  as  to  be  unconstitutional  or  illegal. 

We  think  the  views  which  we  have  here  expressed  may  fairly 
be  drawn  from  the  class  of  cases  already  cited,  in  whidi  it  has 
been  held  that  the  local  and  peculiar  benefit  which  a  party 
receives  by  the  laying  out  of  a  highway  or  other  like  public 
improvement  through  a  portion  of  his  land  may  be  considered 
and  deducted  from  the  damage  he  has  received  by  the  taking  of 
another  portion  of  his  land  for  the  purpose  of  making  the  im- 
provement itself.  If  you  can  deduct  the  benefit  from  the  valae 
of  the  land  taken,  then  ii  follows  that  where  the  benefit  exceeds 
the  value  of  the  land,  the  property  has  sustained  no  damage, 
and  nothing  can  be  allowed  him  for  his  land  whioh  has  been  taken 
for  public  use:  See  While  v.  County  Oommissionera  of  Norfolk  ^  2 
Cush.  861.  But  as  the  constitution  is  imperative  that  private 
property  can  not  be  taken  without  just  compensation  being  made 
therefor,  it  follows  that  the  estimated  benefits  must  be  considered 
and  treated  as  the  compensation  for  the  land  taken,  and  the  only 
compensation  to  which  the  party  is  entitled.  This,  however,  is 
in  effect  but  one  way  of  taxing  an  individual  peculiarly  bene- 
fited by  the  laying  out  of  a  highway  for  a  portion,  and  it  may 
be  only  a  portion,  of  his  just  share  of  the  whole  tax  for  the 
public  improvement.  If  you  can  in  this  way  tax  one  individual 
for  the  whole  or  a  part  of  his  share  of  the  public  buxden,  il 
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eeenui  to  follow  that  yoa  can,  for  the  same  reason  and  on  the 
same  gionnd.  tub.,  the  special  and  peculiar  benefit  he  has  re* 
ceiyed  or  is  to  reoeiTe  by  the  improyement,  tax  eyeiy  other  indi- 
yidual  who  is  similarly  sitoated.  And  if  yon  can  tax  him  to  the 
extent  of  the  full  yalue  of  the  land  actoally  taken,  there  is  no 
reason  that  will  limit  the  tax  to  that  precise  amonnt,  or  to  aiqr 
amoont  short  of  the  fall  yalue  of  the  benefit  he  receiyes,  pro- 
yided  all  others  similarly  situated  are  taxed  proportionably. 

But  the  point  we  are  now  considering,  although  it  has  neyer 
before  come  up  for  consideration  in  this  court,  is  not  a  new  one 
to  the  profession;  and  it  has  yeiy  lately  receiyed  the  careful  ex- 
amination of  the  court  of  appeals  in  New  York,  which,  upon 
full  argument  and  in  yiew  of  all  the  authorities  which  could  be 
brought  to  bear  upon  the  question,  came  unanimously  to  the 
conclusion  that  where  a  statute  *' authorizes  a  municipal  cor- 
poration to  grade  and  improye  streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of  land  benefited  by  the  im- 
proyement«  in  proportion  to  the  amount  of  such  benefit,"  it  is 
a  constitutional  law;  that  such  an  assessment  is  an  exerdse  of 
the  power  of  taxation  yested  in  the  state  goyemment,  and  is  not 
in  confiict  with  any  proyision  of  the  constitution:  People  ex  reL 
Oriffin  y.  Mayor  eto.  of  Brooklyn,  4  N.  T.  419  [65  Am.  Dec. 
966]. 

As  the  oonstitation  of  New  York,  in  relation  to  eyery  point 
which  can  be  supposed  to  haye  any  bearing  upon  this  question, 
does  not  difTer  in  any  essential  particular  from  our  own  consti- 
tution, this  decision  of  that  learned  court,  so  lately  made,  ought 
to  haye  a  controlling  influence  upon  the  question,  if  we  had 
doubt  in  relation  to  it,  on  the  ground  of  principle,  especially  in 
the  absence  of  any  well-considered  case  to  the  contrary;  for  we 
think  it  is  shown,  in  the  opinion  expressed  in  this  case,  that  the 
contrary  doctrine,  which  at  one  time  seemed  to  preyail  in  Een- 
tucl^,  can  not  now  be  considered  as  the  law  of  that  state.  See 
the  cases  decided  in  Kentucky,  referred  to  by  Judge  Buggies  in 
Chr\ffin  y.  Mayor  eto»  of  BroMyn,  eupra. 

But  objections  are  made  to  the  regularity  of  the  proceedings 
resalting  in  the  assessment  of  benefits.  In  the  first  place,  it  is 
insisted  that  as  it  appears  the  plaintiff's  land  was  yaluable, 
damages  should  haye  been  allowed  him  as  a  matter  of  right. 
This  objection  has  been  incidentally  answered  already.  Aside 
from  the  question  of  benefits,  he  was  undoubtedly  entitled  to 
damages;  but  if  we  are  correct  in  what  has  been  said,  then  be 
was  only  entitled  to  the  excess  of  damage  oyer  his  local  and 
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peculiar  benefits;  and  if  there  is  no  such  excess,  then  he  has 
suflTered  no  damage  \rithin  the  meaning  of  the  oonstitationil 
provisions  requiring  properly  taiken  for  public  use  to  be  com- 
pensated for,  for  the  reason  that  he  has  obtained  compensatioii 
in  the  increased  value  to  him  of  his  adjoining  land  not  takea 
for  such  use.  The  plaintiff  further  claims  that  the  freeholders 
to  assess  damage,  under  the  thirty-eighth  section  of  the  charter 
of  Bridgeport,  are  by  the  terms  of  the  charter  appointed  for 
the  mere  purpose  of  assessing  damages,  irrespective  of  any 
benefits;  and  that  a  different  body,  the  common  council,  must 
ascertain,  assess,  and  apportion  the  benefits.  And  in  connection 
with  this,  it  is  claimed  that  the  record  does  not  show  that  the 
persons  appointed  to  assess  damages  were  freeholders  or  resi- 
dents of  the  city. 

Some  portion  of  this  claim  is  well  founded,  undoubtedly. 
The  appointment  of  appraisers  to  estimate  the  damages  to  pro- 
prietors caused  by  the  laying  out  and  extension  of  John  street 
does  not  show  that  the  persons  appointed  were  either  f  reeholdeza 
or  residents  of  Bridgeport;  and  although  the  warrant  for  the  col- 
lection of  the  assessment  against  the  plaintiff,  which  professes  to 
give  a  history  of  all  the  proceedings,  does  state  that  those  persona 
were  in  fact  freeholders  of  the  city,  yet  we  can  not  Chink  this  is 
proper  evidence  of  the  fact.  This  fact  can  no  more  be  shown 
by  a  statement  in  the  warrant  than  a  judgment  can  be  shown  by 
a  statement  in  an  execution,  or  by  parol  testimony,  which  no  one 
would  claim  to  be  proper.  The  rule  undoubtedly  is,  that  where 
it  is  attempted  to  acquire  title  to  land,  or  to  take  from  a  propri- 
etor his  light  to  the  unrestrained  use  of  it,  in  invUum,  and  under 
the  provisions  of  positive  law,  and  in  derogation  of  the  common 
law,  every  requisite  of  the  statute  must  be  complied  with,  and 
should  appear  on  the  face  of  the  proceedings  under  which  tbe 
property  is  attempted  to  be  taken:  MUdheU  v.  SxrhUmd^  7  Conn. 
229;  Hdbari  v.  Friabie,  5  Id.  592;  Booth  v.  Booih,  7  Id.  350. 

And  where  it  becomes  necessary  for  a  party  to  show  a  fact 
like  this,  the  due  appointment  of  certain  officers  to  make  an 
appraisal,  it  should  be  shown  by  the  record,  unless  it  appears 
the  record  is  lost,  in  which  event  secondary  evidence  of  its  con- 
tents may  be  proved:  Oriffin  v.  Rising^  2  Cush.  76;  nor  can  we 
sanction  the  defendants'  claim  that,  by  his  appeal  to  a  judge  of 
the  superior  court,  or  his  hearing  before  freeholders  appointed 
by  the  judge,  the  plaintiff  waived  the  irregularity.  It  appears 
to  us  that  the  fact  that  the  persons  whom  the  mayor  was  bound 
to  appoint  appraisers  to  assess  damages  to  persons  whose  lands 
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were  taken  for  pablio  use  were  to  be  freeholders  of  the  citj  was 
a  jurisdictional  fact,  which  coold  only  be  shown  by  the  appoint- 
ment itself  or  the  record  of  it;  and  if  the  appraisera  appointed 
in  this  case  had  no  jurisdiction  and  no  power  to  make  any  ap- 
praisal because  it  did  not  appear  that  they  were  freeholders  of 
the  city,  then  it  seems  the  appraisal  they  did  make  was  Toid, 
and  there  was  nothing  to  appeal  from. 

If  we  looked  at  the  several  sections  of  the  charter  of  Bridge- 
port as  entirely  separate  and  distinct  from  each  other,  as  the 
plaintiff  views  them,  we  should  have  great  difficulty  in  coming 
to  any  other  result  than  that  the  attempted  appraisal  of  damages 
to  the  plaintiff  having  failed  in  consequence  of  the  appraisers 
not  being  freeholders  of  the  city,  the  whole  proceedings  must 
be  void  also;  and  such  would  be  the  result  if  they  rested  upon 
the  legality  of  the  appraisal  under  the  thirty-eighth  section  of 
the  charter.  We  have  suggested,  however,  that  we  do  not  so 
look  at  the  charter.  The  object  must  be  to  come  at  the  inten- 
tion of  the  legislature;  and  to  do  this  we  take  all  the  sections 
bearing  upon  the  general  subject  of  taking  property  for  public 
use  together;  and  the  whole  as  connected  with  certain  provisions 
directing  and  prescribing  the  means  of  making  compensation 
therefor.  And  in  view  of  the  subsequent  proceedings  which 
have  been  had  in  this  case,  it  appears  to  us  that  the  difficulty 
which  has  been  suggested  has  been  cured  by  those  proceedings. 

The  thirty-eighth  section  of  the  charter  prescribes  a  mode  of 
laying  out  streets,  and  provides  for  the  assessment  of  dama^^cs 
caused  thereby.  The  section  is  silent  in  respect  to  the  assessmcii  t 
of  benefits;  but  this  court  held,  in  a  late  case,  that  similar  provis- 
ions in  a  railroad  charter  necessarily  meant,  by  the  word  '*  dam- 
ages," the  real,  actual  injury  over  and  above  the  special  and 
peculiar  benefit  which  the  land-owner  received  by  the  improve- 
ment. The  conunittee  of  freeholders,  then,  in  order  to  estimate 
correctly  the  real  injury,  must  examine  into  the  benefits  so 
far  as  to  see  whether  they  equal  the  damages,  and  if  they  do 
not,  they  must  necessarily  inquire  what  the  benefits  are,  in  ordex 
to  deduct  them  from  the  damages;  but  when  it  is  once  found 
that  the  benefits  equal  or  exceed  the  damages,  their  powers  are 
at  an  end,  and  they  can  only  return  that  the  party  whose  land 
has  been  taken  has  suffered  no  damage,  as  they  are  not  ap- 
pointed to  assess  anything  but  damages.  This  has  been  under- 
stood to  be  the  law  by  all  parties  throughout  these  proceedings. 
Hence  no  damages  have  been  assessed  by  anybody  to  the  plaint- 
iff,  while  damages  were  assessed  to  all  others  who  were  differ- 
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entlj  sitoated.  The  oommittee  appointed  hj  the  mayor,  aftei 
assessiiig  the  damages  of  all  persons  whom  thej  found  to  hafs 
been  injured,  olose  their  report  by  saying  that  no  other  persona 
have  sustained  damage  by  the  extension  of  John  street,  and  the 
committee  appointed  by  the  judge  of  the  superior  court  on  the 
plaintifTs  appeal  say  expressly  that  the  said  David  B.  Nichols 
has  sustained  no  damage;  and  although  these  proceedings  were 
Toid  for  the  reasons  suggested,  they  show  clearly  how  all  parties 
have  construed  this  section  of  the  charter. 

The  forty-first  section  of  the  charter  provides  for  the  assess- 
ment of  benefits  by  the  court  of  common  council;  and  on  the 
fifteenth  of  July,  1850,  that  body  appointed  a  committee  to 
make  an  assessment  of  the  benefits  to  proprietors  by  the  exten- 
sion  of  John  street*  On  the  twenty-second  of  July  the  com- 
mittee report  a  list  of  individuals  benefited  by  the  extension, 
and  among  them  is  the  plaintiff,  who  is  assessed  and  set  in  the 
list  as  benefited  to  the  amount  of  six  hundred  dollars.  This 
report  was  accepted;  the  plaintiff  was  notified  of  it,  and  he 
appealed  to  a  judge  of  the  superior  court  for  a  review,  and  a 
disinterested  committee  of  freeholders  of  the  county,  appointed 
by  the  judge,  after  a  full  hearing,  reassessed  the  plaintiffs 
benefits  by  the  extension  of  this  street  at  the  same  sum  of  six 
hundred  dollars. 

The  plaintiff  claims  that  this  assessment  also  was  void.  He 
insists  that  no  assessment  of  benefits  can  be  made  until  it  has 
been  in  some  way  regularly  determined  that  no  injury  or  dam- 
age has  been  suffered;  and  that  this  can  only  be  done  by  a  valid 
finding  under  the  thirty-eighth  section  of  the  charter;  we  think 
otherwise.  If  the  appointment  of  appraiseis  of  damages,  by 
the  mayor,  had  shown  that  the  persons  appointed  were  free- 
holders of  the  city,  it  would  have  regularly  appeared  from  their 
report  that  the  plaintiff  had  suffered  no  damage;  but  still  they 
would  have  had  no  power  to  assess  benefits,  and  it  would  have 
been  necessary  to  have  had  an  assessment  under  the  forty-first 
section;  and  the  common  council  or  their  committee,  under  that 
section,  must  necessarily  take  into  consideration  the  damage  to 
the  plaintiff,  so  far  as  to  see  that  it  did  not  amount  to  or  exceed 
the  benefits,  otherwise  there  could  be  no  benefits  to  ascertain 
and  assess.  As  the  appraisers  of  damage  could  only  appraise 
the  real  damage,  or  the  excess  over  the  benefits,  so  the  assessors 
of  benefits  could  only  assess  the  excess  over  the  damages;  and 
we  do  not  see  why  a  regular  finding  by  a  competent  board,  un- 
der the  charter,  that  the  plaintiff  has  not  been  damaged  by  the 
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extension  of  John  street,  is  not  necessarily  involved  in  the  finding 
that  he  has  been  benefited  thereby  to  the  extent  of  six  hundred 
dollars. 

It  -was  said  that  the  legislature  never  intended  to  oonstitate 
two  boards  having  jurisdiction  over  the  same  subject-matter. 
But,  to  the  limited  extent  which  we  have  indicated,  it  appears 
to  us  otherwise.  These  two  boards  are  so  constituted  that  it  is 
not  possible  for  their  decisions  to  confiict.  If  the  first  commit* 
tee  find  no  excess  of  injury,  they  have  nothing  to  appraise;  and 
if  the  common  council  find  no  excess  of  benefit,  they  have  noth- 
ing to  assess;  and  as  the  assessment  of  benefits  is  in  the  nature 
of  a  tax,  there  seems  no  impropriety  in  its  being  vested  in  the 
board  which  has  jurisdiction  over  the  mode  of  taxation,  where 
taxes  are  levied  by  the  city.  Besides,  the  legislature  has  made 
such  provision  on  the  subject  as  it  thought  proper,  and  we  have 
nothing  to  do  with  the  mere  question  whether  the  mode  pre- 
scribed is  the  most  convenient  that  could  be  devised. 

It  was  said  that  it  does  not  appear  that  the  common  council 
made  any  attempt  to  agree  in  respect  to  the  plaintijfs  damage. 
But  the  committee  who  laid  out  the  street  report  to  that  board 
that  they  were  unable  to  agree  with  any  of  the  parties  whose 
lands  were  taken;  and  this  report  was  accepted.  We  think  this 
sufficient,  until  something  is  shown  to  the  contrary.  Again:  it 
was  objected  that  no  notice  was  given  of  the  time  when  the 
committee  of  the  common  council  assessed  the  benefits.  The 
duties  of  this  conmiittee  were  analogous  to  the  duties  of  town 
assessors;  and  there  was  no  more  necessity  of  their  giving  notice 
than  in  the  case  of  ordinary  assessors  of  taxes;  the  charter  does 
not  require  them  to  do  so.  After  the  assessment  was  made,  they 
gave  notice  to  Mr.  Nichols,  and  he  then  exercised  his  right  of 
appeal  to  freeholders  appointed  by  a  judge  of  the  superior 
court;  and  before  the  board  to  which  he  appealed  he  had  a  full 
and  fair  hearing,  which  resulted  in  a  reassessment  of  the  same 
sum  that  had  been  assessed  by  the  committee.  What  is  meant 
by  the  claim  that  the  benefits  were  not  properly  apportioned,  we 
do  not  know.  The  committee  reported  a  list  of  persons  owning 
lands,  etc.,  who  were  specially  benefited  by  the  extension  of  the 
street,  with  the  amount  to  which  each  was  benefited.  We  do 
not  see  what  more  could  be  done  by  way  of  apportionment. 

Again:  it  is  claimed  that  the  order  to  pay  and  the  warrant  to 
collect  the  assessment  issued  against  the  plaintiff  alone.  There 
is  nothing  to  show  the  reason  of  this,  or  that  there  was  any  im- 
propriety in  it.    If  the  others  paid  their  assessments  without 
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the  necessitj  of  resorting  to  any  compulsory  measures,  we  do  not 
think  that  the  plaintiff  ought  to  complain  of  it. 

Another  claim  was,  that  the  damages  which  other  persons 
had  suffered  by  the  extension  were  ordered  to  be  paid  oat  of 
the  city  treasury;  and  could  not  for  that  reason  be  afterwards 
claimed  of  the  persons  benefited.  We  find  no  foundation  for 
this  in  the  record  before  us;  and  if  the  fact  was  so,  we  see  no 
objection  to  it.  The  city  might  pay  the  damages,  and  then  re- 
imburse itself  by  the  assessment  and  collection  of  the  benefits^ 
as  well  as  to  cause  the  benefits  to  be  paid  directly  to  the  parties 
injured. 

Lastly,  it  is  insisted  that  as  the  committee  to  ascertain  benefits 
do  not  appear  to  have  been  freeholders,  their  assessment  was  void. 
But  the  charter  requires  that  the  court  of  common  council  shall 
ascertain  the  benefits;  and  the  mode  of  doing  it  is  not  prescribed. 
For  convenience,  a  committee  of  the  board  was  appointed,  who 
made  the  assessments  and  reported  them  to  the  board,  and  the 
report  was  accepted.  It  thus  became  the  act  of  the  court  of 
common  council,  and  there  is  no  provision  that  that  body  shall 
be  composed  of  freeholders. 

Upon  the  whole  case,  therefore,  we  advise  that  judgment  be 
rendered  for  the  defendants. 

In  this  opinion  Watte  and  Ellswobth,  JJ.,  concurred. 

CnuBGHy  C.  J.,  and  Stobbs,  J.,  were  of  opinion  that  as  it  did  not 
i^pear  on  the  face  of  the  proceedings,  in  laying  out  the  street 
or  highway  for  the  benefits  of  which  the  plaintiff  was  assessed, 
that  the  persons  appointed  to  estimate  and  who  estimated  the 
damages  sustained  by  him  by  such  lay-out,  were  freeholders  of 
the  city  of  Bridgeport,  as  was  required  by  the  thirty-eighth  section 
of  the  charter,  under  which  those  proceedings  took  place,  the 
said  proceedings  and  laying  out  were  ineffectual  and  void;  and 
that  this  defect  in  the  proceedings  was  not  cured  by  the  subse- 
quent proceedings;  and  that  as  the  said  street  or  highway  was  not 
legally  established,  the  plaintiff  was  not  liable,  under  the  pre- 
ceding section,  to  be  assessed  for  benefits  received  by  him  by 
said  laying  out,  and  consequently  was  entitled  to  recover  the  sum 
collected  of  him  for  such  benefits. 

Judgment  for  the  defendants. 


Certain  questioiiB  growing  out  of  the  principal  CMe  again  oame  before  the 
coart  in  NichoU  v.  CUy  qf  Bridgeport^  27  Ck>nn.  459. 

Benktits  hat  bb  Dbdi7ctkd  fbou  Damaob  fob  Land  Takbn  vor  Pubuo 
Impbovbmbnt,  and  if  the  benefits  equal  the  damage,  the  land-owner  ahall  fat 
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Allowed  nothing:  Trimlp  CoUege  t.  CS^  <if  Hartford,  32  Conn.  452,  citing  the 
principal  cmo.  Statutes  requiring  benefits  to  be  so  deducted  or  allowed  from 
land  taken  or  injured  are  passed  in  the  exercise  of  the  taxing  power,  and 
are  constitutional:  ffoUon  y.  CHty  qf  MUwaxikee^  31  Wis.  40^  quoting  exten* 
aively  from  the  principal  case  to  this  point. 

PowBB  OF  Taxation  Rests  in  BiscRsnoK  or  Lxoislatubx:  PeopU  t. 
Mayw  etc.  qf  Brooklyn,  55  Am.  Deo.  268;  Shatpku  ▼.  Mayor  etc.  qf  PhUa- 
ddplda,  59  Id.  759,  and  notes  to  these  oases. 

CoagTITDTIONAL  P&0Y18I0H  THAT  PBIYATB  PBOPIBTT  SHALL  NOT  BB  TaKBN 

fOB  PiTBUO  Uss  without  just  oompensation  applies  to  tiie  power  of  eminent 
domain,  and  not  to  taxation:  People  v.  Maiyor  eic  of  Brooklyn,  55  Am.  l>ec. 
266;  Sharplen  v.  M<xyor  etc.  qf  Philadelphia,  59  Id.  759,  and  notes  to  these 
cases.  The  principal  ease  is  cited  to  this  point  in  Sears  t.  CottreU,  5  Mich. 
262. 

Assessments  fob  Pctblio  iMPBOVEacxNTs  mat  be  made  aooobdino  to 
Bekeftts:  People  ▼.  Mayor  etc.  of  Brooklyn,' 65  Am.  Deo.  266,  and  note. 
The  principal  case  is  cited  to  this  proposition  in  Law  ▼.  Madieon  etc.  Turnpike 
Co.,  30  Ind.  82. 

Assessment  fob  Stbbbt  Impbovbments  is  Lbgitimatb  Ezsboisb  of  Tax- 
ing PowBB:  City  qf  Bridgeport  ▼.  New  Tork  etc.  R.  B„  36  Conn.  262;  Ear* 
ward  CoUege  v.  Aldermen  of  Boston,  104  Mass.  482;  Emery  v.  San  Franeieco 
Oas  Co.,  28  CaL  352;  all  citing  the  principal  case  to  this  point. 

Requisites  of  Statute  must  be  Btbictlt  Complied  with,  where  lands 
are  taken  under  statute  authority  in  derogation  of  the  common  law:  Sharp 
T.  Johnson,  40  Am.  Deo.  269,  and  note. 

The  fbincipal  case  is  also  cited  to  the  point  that  the  record  of  the  pro- 
ceedings under  which  property  is  attempted  to  be  taken  for  streets  by  the 
eity  of  Bridgeport  must  show  the  legal  right  of  the  city  authorities  thus  to 
take  it,  in  Judson  v.  City  qf  Bridgeport,  25  Conn.  429;  City  qf  Bridgeport  y. 
Cfiddings,  43  Id*  308;  see  also  Avery  v.  Town  of  Oroton,  36  Id.  309,  distin- 
guishing the  principal  case;  in  Triruty  College  v.  City  of  Hartford,  32  Id.  481, 
where  a  city  charter  required  that  the  highway  committee  should,  if  they 
were  able,  agree  on  the  damages  with  the  party  whose  land  should  be  taken 
before  applying  to  the  commissioners  of  compensation,  and  it  appeared  that 
the  ohaiiman  applied  for  that  purpose  to  the  president  and  the  treasurer  of  a 
ooUege  whose  Und  was  taken,  both  of  whom  replied  that  they  were  not  author- 
ised to  act  in  the  matter,  to  the  point  that  the  requirement  was  sufficiently 
complied  with;  and  in  Taylor  v.  Palmer,  31  CaL  683,  it  is  also  cited  by  Saw- 
yer, J.,  disssenting,  to  the  point  that  it  is  competent  to  make  owners  of  UuiA 
panooally  liable  for  their  aeMssments  in  improving 
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Bailey  v.  Wioqins. 

(B  Uuaammom,  482.] 

ImtQM  OR  Jusnoi  of  Pxacb  u  not  RupomzBUi  for  onon  of  Judgimwt 
oommitted  while  he  is  aotiiig  in  good  faith  in  hie  ofiSoial  oapeoi^. 

#€8TiGS  OF  Pkacb  Who  Caosbs  Inhooknt  Pkbsoh  Moneed  of  oiime  to  bo 
orxeeted  and  imprisoned  is  not  guilty  of  trespass. 

•PaBST   SuSD   fob    TBI8PA88    UT    UkIAWFULLT    ABBnTDTO  AHD   IimiBOV- 

DTO  Plaihtiff  may  introdnoe  eridenoe  nnder  the  general  issne  that  at 
the  time  of  so  doing  he  was  a  Jnstioe  of  the  peaoe,  and  issned  the  wanmnt 
anthorudng  the  arrest  upon  oompUint  dnly  made. 

TBBSPA88  vi  et  armi»  against  the  defendant  Wiggins  for  ties- 
fNiss  and  false  imprisonment.  Defendant  was  a  jnstioe  of  the 
peace,  but  this  does  not  appear  from  the  declaration  nor  from 
his  plea,  which  was  the  general  issue,  not  guiltj.  The  plaintiff, 
in  support  of  his  case,  showed  that  by  the  authority  of  the  de- 
fendant, acting  as  a  justice  of  the  peace,  he  was  arrested  and 
imprisoned.  He  introduced  evidence  tending  to  show  that  the 
process,  upon  the  authority  of  which  he  was  arrested,  had  issued 
without  the  proper  affidavit  charging  him  with  the  comnusaion 
of  an  offense,  and  generally  without  any  lawful  process  what- 
ever. In  further  support  of  these  facts,  he  put  in  evidence  a 
certain  record  of  proceedings,  purporting  to  have  been  had 
before  Wiggins,  a  justice  of  the  peace.  This  record  referred  to 
an  affidavit  not  produced.  Defendant  'further  introduced  evi- 
dence tending  to  show  malice.  Defendant's  stated  case  was  that 
Charles  Murphy  purchased  a  horse,  which  was  offered  for  sale  by 
the  sheriff  as  the  property  of  one  Crossan.  This  horse  was 
elaimed  by  plaintiff  Bailey  as  his  property.    Oroesan  and  Bailey 
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afterwards  took  ihia  horse  from  one  of  MurpliT^s  servants  bj 
foroe,  and  took  him  out  of  the  state,  together  with  a  saddle  and 
bridle  belonging  to  Murphy  which  were  on  him.  Murphy  then 
made  affidayit  before  Wiggins,  who  issued  process  for  Bailey's 
arrest.  In  this  affidavit  the  name  of  Bailey  was  not  inserted,  as 
it  was  imknown,  but  after  his  arrest  it  was  filled  in.  Upon  the 
hearing,  Bailey  was  held  to  answer,  and  in  default  of  bail,  was 
committed.  The  principal  point  involved  in  the  case  was 
whether  the  defendant  should  have  specially  pleaded  in  justifi- 
cation that  he  acted  as  a  judicial  officer,  or  whether  he  could 
introduce  evidence  of  such  fact  under  the  general  issue. 

Boger^s,  for  the  plaintiff. 

BateSf  for  the  defendant. 

By  Oourt,  Habbington,  J.  1.  The  court  etzed  in  ruling  out 
evidence  for  the  defendant  that  a  complaint  was  made  before 
him  as  a  magistrate,  and  that  his  causing  the  plaintiff  to  be  ar- 
rested was  an  official  act,  which  was  presented  as  his  justification. 

As  a  general  principle,  a  trespass  cannot  be  justified  under 
the  plea  of  not  guilty.  The  justification  must  be  pleaded.  The 
court  was  right,  therefore,  in  announcing  that  principle;  but 
the  evidence  offered  was  really  not  in  justification,  but  in  dis- 
proof of  the  trespass.  A  judge  acting  within  his  jurisdiction  is 
not  a  trespasser,  though  his  judgment  be  wrong  on  the  facts. 
This  is  a  fundamental  principle.  The  denial  of  it  would  be 
fatal  to  the  administration  of  justice,  and  produce  greater  evils 
than  any  which  can  result  from  holding  the  judge  exempt  from 
being  sued  as  a  trespasser.  Any  wrong  done  to  the  individual 
by  an  illegal  arrest  may  be  speedily  redressed  by  the  writ  of 
habea8  corpus;  and  for  malice  or  corruption  the  judge  may  be 
punished;  but  how  can  justice  be  administered  if  every  opinion 
or  judgment  of  the  magistrate  may  subject  him  to  a  civil  suitf 
There  is  no  safety  but  in  the  rule  that  holds  a  judge  acting  in 
good  faith  irresponsible  to  the  party  for  error  in  judgment. 

The  question  was  presented  at  the  trial  without  much  argument, 
and  without  reference  to  authorities.  On  this  motion  the  mat- 
ter has  been  more  fully  examined  and  the  authorities  presented. 
They  leave  no  doubt  on  my  mind  that  the  evidence  was  admissi* 
ble.  In  Totes  v.  Lansing,  5  Johns.  282,  Chief  Justice  Kent  re- 
viewed the  decisions  on  this  question,  premising  that  such  a 
review  would  '^  teach  us  to  admire  the  wisdom  of  our  forefathers, 
and  to  revere  a  principle  on  which  rests  the  independence  of  the 
administration  of  justioe."    He  quotes  Sergeant  Hawkins  for 
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the  principle  ''  that  the  law  has  freed  the  judges  of  all  courts  ci 
record  from  all  prosecutions  whatsoever,  except  in  parliament, 
for  anything  done  bj  them  openly  in  such  courts  as  judges/' 
He  cites  the  book  of  assize,  27  Edw*  IILy  pi.  18,  where  A.  was 
indicted  for  that,  being  a  judge  of  oyer  and  terminer,  certain  per- 
sons were  indicted  before  him  for  trespass,  and  he  had  entered 
upon  the  record  that  they  were  indicted  for  felony,  and  judg- 
ment was  demanded  if  he  should  answer  for  falsifying  the  reo« 
ord,  since  he  was  a  judge  by  commission,  and  all  the  judges 
were  of  opinion  that  the  presentment  was  void.  In  9  Edw.  lY., 
8  pi.  10,  it  was  held  by  Littleton,  J.,  and  not  denied,  that  an 
action  of  assault  and  battery  would  not  lie  against  a  justice  of  the 
peace  for  what  he  did  as  a  judge  of  record.  The  same  principle 
was  afterwards  more  solemnly  advanced  by  all  the  judges  in  21 
Edw.  IV.,  pi.  49  They  all  concurred  in  opinion  that  for  what 
a  justice  of  the  peace  did  in  the  sessions  he  was  not  amenable. 
Tracing  the  principle  down  through  more  modern  cases, 
English  and  American,  Judge  Kent  concludes  with  the  case  of 
Pkelp8  V.  Sillf  1  Day,  315,  where  the  supreme  court  of  Oon- 
nccticut  said:  "It  was  a  settled  principle  that  a  judge  is  not 
to  be  questioned  in  a  civil  suit  for  doing  or  for  neglecting  or 
refusing  to  do  a  particular  o£Scial  act,  in  the  exercise  of  judicial 
power.  No  man  would  accept  the  office  of  judge  if  his  estate 
were  to  answer  for  eveiy  error  in  judgment;  or  if  his  time  and 
property  were  to  be  wasted  in  litigations  with  every  man  whom 
his  decisions  might  ofifend."  The  case  of  Hammond  v.  HoweU^  1 
Mod.  184;  S.  C,  2  Id.  218,  is  remarkable  for  the  attempt  made 
by  counsel  to  make  it  an  exception  to  the  admitted  general  rule, 
on  the  ground  that  the  magistrate  (the  recorder  of  London)  was 
guilty  of  so  gross  an  abuse  of  power  that  it  was  not  warranted 
by  his  commission,  and  that  therefore  he  did  not  act  as  a  judge. 
But  the  author  says:  "  The  court  did  not  yield  to  such  miserable 
sophistry;  for  they  held  that  the  bringing  of  the  action  was  a 
greater  offense  than  the  imprisonment  of  the  plaintiff,  for  it  was 
a  bold  attempt  both  against  the  government  and  justice  in 
general."  In  Oreavelt  v.  BurweU,  12  Mod.  886;  S.  0.,  1  Salk. 
396;  1  Ld.  Baym.  454,  Sir  John  Holt,  after  showing  ''that 
judges  were  not  liable  to  an  action  by  the  party  for  what  they 
did  as  judges,"  added:  '*  That  even  if  a  justice  of  the  peace  should 
record  that  upon  his  view  as  a  force  which  was  no  force,  ha 
could  not  be  drawn  in  question,  for  it  is  a  judicial  act;  and  that 
in  like  manner  jurors  were  not  responsible  for  their  verdiotSi 
because  they  were  judges  of  fact." 
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I  will  not  follow  out  the  oases  cited;  for  all  of  them,  and  manj 
others  which  I  have  examined,  maintain  the  same  principle.  I 
•haU  refer  onlj  to  one  other,  which  is  in  point,  both  on  the  prin- 
ciple and  on  ilie  question  of  admitting  the  eridenoe  under  the 
plea  of  not  guilty.  It  is  the  case  of  Mills  t.  OoUett,  12  Moo.  k  P. 
242,  which  was  an  action  of  trespass  for  assault  and  imprison- 
ment  against  a  justice  of  the  peace  for  committing  the  plaintiff  to 
the  county  jail,  "  where  he  lay  among  felons  for  three  months'* 
on  a  charge  of  felony,  when  his  offense  amounted  at  the  most 
to  trespass  only.  The  plea  was  *'  not  guilty. "  The  prosecution 
was  under  an  act  of  parliament  for  felling  timber-trees;  and  as 
it  appeared  in  eyidenoe  that  the  trees  were  in  the  plaintiff's  own 
occupation,  it  was  azgued  against  the  magistrate  that  he  had  no 
jurisdiction,  and  he  must  have  known  that  he  had  none;  and 
that  the  plaintiff  had  not  been  guilty  even  of  trespass.  But  the 
court  held  that,  the  offense  charged  being  within  his  jurisdio- 
tion,  the  magistrate  could  not  be  sued  as  a  trespasser.  Tindal, 
O.  J. :  "  If  a  party  charged  with  an  offense  be  brought  before  a 
magistrate,  he  must  exercise  a  judgment  in  the  case,  and  he  is 
not  liable  for  a  mere  error  in  judgment."  Park,  J.:  **  If  when 
a  charge  is  before  him,  a  magistrate  does  not  exceed  his  juris- 
diction, he  is  not  liable  to  an  action."  Burrough,  J.:  "If  a 
magistrate  has  jurisdiction,  as  he  had  here,  he  never  can  be  lia- 
ble in  an  action  of  trespass,  nor  in  any  form  of  action,  for  a  mere 
mistake  in  matter  of  law,  and  whether  an  occupier  could  commit 
a  felony  under  the  statute,  on  his  own  premises,  was  clearly  a 
matter  of  law/'  Qasalee,  J. : ''  The  defendant  acted  on  his  gen- 
eral authority;  and  if  there  was  a  probability  of  a  felony  having 
been  committed,  he  was  bound  to  proceed  as  in  other  cases. 
Suppose  a  committal  on  suspicion  of  murder,  and  it  turns  out 
not  to  be  murder:  shall  the  magistrate  be  liable  f" 

The  only  question,  then,  in  the  present  case  is,  whether  Justice 
Wiggins  had  jurisdiction  to  commit  for  felony,  and  whether  there 
was  a  chaige  before  him  upon  which  he  acted  judicially.  The 
affidavit  ruled  out  at  the  trial  presented  such  a  charge,  namely: 
**  That  a  certain  Yamall  Bailey  did,  at  the  hundred  of  Christiana, 
in  the  county  aforesaid,  on  the  eleventh  day  of  November  in- 
stant, by  threats  and  putting  in  fear  one  Thomas  Braceland,  did 
forcibly  take  or  cause  to  be  forcibly  taken  away  from  the  said 
Thomas  Braceland  one  large  bay  gelding  of  the  value  of  sixty 
dollars;  one  saddle  and  bridle  of  the  value  of  six  dollars;  said 
horse,  saddle,  and  bridle  being  the  property  of  him  the  said 
OharleB  If  nzphy."    This  vras  not  necessarily  a  ohaige  of  f ekmy. 
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bat  it  might  prove  to  be  sucb,  and  the  magiBtrate  had  joiiadio- 
tion  of  the  matter  and  was  bound  to  exercise  his  judgment  upon 
it.  That  judgment,  though  erroneous,  protected  him  from  this 
suit;  and  he  should  have  been  allowed  to  prove  this  defense 
under  the  general  issue. 

2.  The  jury  erred  in  finding  a  verdict  for  the  plaintiff  on  the 
proof  before  them.  The  transcript  of  the  record  which  was  put 
in  evidence  by  the  plaintiff  presented  this  matter  of  justification, 
namely,  that  the  defendant  was  acting  as  a  justice  of  the  peace, 
on  a  charge  preferred  under  oath,  and  that  as  such  magistrate 
he  issued  the  warrant  upon  which  the  plaintiff  was  arrested. 
For  such  an  act  he  can  not  be  held  liable  as  a  trespasser.  His 
judgment  on  the  complaint  before  him  may  or  may  not  have 
been  wrong;  that  remains  to  be  tried  in  Orossan's  case,  for  he 
has  been  indicted  for  a  felony  in  the  same  transaction.  It  would 
be  monstrous  to  hold  a  justice  of  the  peace  liable  as  a  trespasser, 
for  erroneously  judging  that  to  be  a  felony  which  the  pros- 
ecuting officer  of  the  state  and  a  grand  jury  of  the  CN>unty  have 
treated  as  a  felony.  In  Bailey's  case,  who  was  with  Crossan, 
it  may  be  assumed  that  the  judgment  of  the  justice  was  wrong, 
and  that  he  had  no  felonious  intent.  The  grand  jury  have  ig- 
nored the  bill  against  him,  and  I  think  properly;  but  he  was 
engaged  in  an  unlawful,  if  not  in  a  criminal  act,  in  aiding  Cros- 
san  to  take  away  forcibly  the  property  of  Murphy.  He  has, 
therefore,  no  cause  of  complaint  if  the  oharac<^er  of  his  offense 
was  mistaken  by  the  magistrate;  and  however  much  mistaken  or 
erroneous  the  judgment  of  the  magistrate  may  have  been  in  the 
case,  it  does  not  make  him  a  trespasser,  and  Bailey  can  have  no 
action  against  him  for  the  arrest  and  imprisonment.  On  the 
evidence,  therefore,  the  jury  ought  to  have  rendered  a  verdict 
for  the  defendant. 

WooTTEN,  J.,  concurred  in  making  the  rule  absolute  and 
granting  a  new  trial,  on  the  groimd  that  the  evidence  offered  hf 
the  defendant  was  admissible,  not  under  the  general  issue,  bat 
in  reply  to  the  transcript  offered  by  the  plaintiff  showing  the 
character  in  which  he  acted.  On  the  other  points  he  expressed 
no  opinion. 

Booth,  0.  J.,  dissented,  and  would  have  delivered  an  opinion 
expressing  his  reasons  therefor,  but  his  subsequent  sickness 
and  death  prevented  this. 

Judicial  OFnont  is  not  Liabls  for  acta  dona  by  him  whan  soiiiig  Jodi* 
daUy  aad  within  tho  aphere  of  his  juiiadiotioa:  Bofdm  v.  Aofe^  54  Am.  Daa 
tl7,  and  eaaaa  in  Bola  24a 
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b  Ymooemduxob  IV  Equitt  fob  Pabtitiov,  Plaivtitf  NiBD  voT  8nh 
FoBXH  BIB  TiXLB  to  the  land  in  fnU,  Defendant  may  if  necessary,  m 
bit  plea  or  answer,  deny  his  title  to  the  whole  or  any  part  of  the  land,  ov 
he  may  deny  the  oo-tenancy,  in  which  case  a  preliminary  trial  wonhl. 
hare  to  be  bad. 

BQUirr  Don  .vor  Ordivabilt  Possbs  Covoubbkvt  Jubisdictiov  witk 
law,  in  oases  of  partition^  in  QeoKgia.  If  the  remedy  at  law  is  fall  and 
complete,  the  party  mnst  resort  to  that  fonun. 

When  SumoiiNT  Facto  abb  vot  Afiibmativblt  Avbbbbd  to  Ivtbbi- 
CouBT  oy  Bquitt  with  Jurisdiction  to  grant  the  relief  specifically  asked, 
it  is  the  chancellor's  dnty  to  examine  the  allegations  contained  in  the  faill^. 
to  see  if  from  them  he  would  be  entitled  to  grant  other  and  farther  r»> 
dress,  onder  the  prayer  for  general  relief. 

JuBUDionov  07  Ohavcibt  is  UKQcnsTioNABLB  IV  Pabtxtion  CAim^ 
where  in  order  to  perfect  the  partition  it  will  be  necessary  to  decree  p^ 
caniary  compensation. 

iv  ExAMiVATiov  or  Faoib  of  Bill  Suooist  to  the  mind  of  the  ohanoeUor 
that  contingencies  may  and  probably  will  arise  which  can  not  be  obTi- 
ated  at  law,  he  is  as  mnch  boand  to  retain  the  bill  as  if  the  complainant 
had  therein  stated  that  sach  contingencies  woald  bo  ariM. 

br  pABTinov  Pbocxedivq  at  Law,  uvdkb  Statutbb  or  Oboboia,  the 
ooart  can  not  decree  the  threefold  relief  of  sabdividing  some  lots,  allotting 
•there  entire^  with  or  without  pecuniary  compensation,  and  ordering  a 
sale  of  others.  One  of  those  methods  contemplates  a  division  in  kind, 
and  the  other  a  sale,  which  two  modes  can  not  be  combined  at  law. 

}0CBT  or  Bqttrt  mat  nr  Pabtitiov  Pbogebdino,  of  numerous  lots,  if  neo> 
essary,  appoint  a  receiver  to  rent  out  the  property  in  whole  or  in  part^ 
and  pay  the  rent  over  to  the  co-tenants  according  to  their  respective 
rights,  or  may  order  the  lots  to  be  held  and  enjoyed  by  one  for  a  certaiB.- 
tagth  ol  time^  and  then  by  the  others  sacoesrirely* 
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If  It  Apfsabs  fbom  Bill  for  PABTinoir  teat  Owhsb  of  aa  undivided 
qojurtor  of  tlio  property  eonght  to  be  partitioned  is  deoeaaed  and  leavea 
him  anrriTiiig  a  widow,  it  is  a  exreamataooe  tending  to  indnoe  tho  oIuhi* 
oellor  to  retain  the  bill,  aa  the  widow  may  hftTe  a  elaim  for  dower  whiak 
will  require  an  adjnatment  in  the  ooone  of  the  proeeeding,  wfaidi  oouU 
not  be  afforded  by  a  oonrt  of  law. 

FABTinoir  18  Onx  ot  SuBjaer-MATrau  or  Covoubbbht  Jubbdiciiov  oI 
eqnity  in  England,  and  in  anoh  oaaea  our  eonrti  are  reh&otant  to  onat  the 
of  equity. 


Bill  for  partitioxi.  A  denrairer  was  filed  to  the  biU,  ajion  the 
{fround  that  there  was  lack  of  eqniij,  and  that  there  was  a  com* 
plete  remedy  at  hiw;  and  it  was  OTermled.  The  opinion  states 
the  necessary  facts. 

Dcugherty^  for  the  plaintiff  in  error. 

Jcmei^  for  the  defendant  in  error. 

By  Ooiirt,  Lumfkih,  J.  This  is  a  bill  for  partition.  The  com- 
plainanty  Seaborn  Jones,  alleges  that  he  and  Daniel  McDoogald, 
in  his  life-time,  owned  and  possessed  twenty-five  lots  in  the  a\;j 
<A  Columbos,  which  are  identified  by  their  numbers  in  the  plan 
•of  said  town.  It  charges  that  complainant  owns  three  fourths 
of  all  these  lots,  and  the  estate  of  MoDougald  the  remaining 
fourth,  and  prays  that  a  partition  may  be  made,  not  by  subdi* 
Tiding  these  various  lots,  but  }jj  aUotting  them  in  entire  lots.  It 
further  prays  for  general  relief.  A  general  demurrer  was  filed 
to  the  bill,  which  being  overruled,  the  defendant  excepted. 

Ootmsel  for  the  plaintiff  in  error  insists  that  the  title  to  this 
property  is  not  sufiloiently  set  forth.  This  is  not  necessary. 
The  bill  is  framed  according  to  the  approved  precedents  in 
chancery. 

It  is  competent  for  the  defendant,  by  plea  or  answer^  to 
"Controvert  the  complainant's  title  to  the  whole  or  any  portioa 
of  this  property,  or  deny  the  co-tenancy.  And  in  that  event  a 
preliminary  trifd  would  be  had  to  settle  these  questions.  But 
unless  the  complainant's  interest  is  disputed,  there  is  no  neces- 
sity for  such  a  proceeding.  The  right  to  the  land  is  afwnmnd 
«s  the  foundation  of  the  bill. 

The  main  ground  of  the  demurrer,  however,  is  that  the  bill 
oontains  no  particular  fact  or  feature  which  would  jostiiy  a  ooort 
of  chancery  in  taking  jurisdiction  of  this  matter. 

We  have  heretofore  held,  and  do  still  maintain,  that  in  thii 
state  equity  does  not  possess,  ordinarily,  concurrent  jurisdiction 
over  piurtitions;  and  that  if  the  remedy  at  law  be  full  and  eom- 
plete,  to  that  forum  the  party  mnrt  go.    We  must  ^*^"^^wt  the 
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billp  then,  to  aee  whether  the  statementB  whibh  it  oontaiiui  will 
foetitj  ohanoexy  jnrisdiotion.  It  ohargea  that  some  of  the  lote 
«re  improved,  and  that  to  out  them  into  paroela  would  be  im- 
possible; at  any  rate,  that  it  would  greatly  depreciate  their 
value.    The  demiurer  admits  this  to  be  true. 

Again:  it  is  suggested  that  one  Adolphus  S.  Butherford  haa 
been  appointed  receiyer,  under  a  deed  said  to  have  been  executed 
by  McDougald  in  his  life-time  for  the  benefit  of  his  creditors. 
The  bill  does  not  allege  expressly,  as  it  should  haye  done,  that  the 
lots  which  are  sought  to  be  partitioned  are  included  in  this  trust 
^eed.    Such  was  probably  the  intention  of  the  draughtsman. 

As  to  the  special  relief  sought,  yiz.,  that  the  lots  be  divided 
entirely,  there  is  no  necessity  to  go  into  equity  for  that  purpose. 
The  provincial  act  of  1767,  which  has  been  overlooked  in  this 
discussion,  makes  positive  provision  for  this  kind  of  division. 
It  enacts  that  the  partitioners  "  shall  proceed  to  make  a  just  and 
equal  partition  and  division  of  all. such  lands  and  tenements, 
held  in  coparcenary,  joint  tenancy,  or  tenancy  in  common,  either 
in  entire  traofcs  or  parcels,  as  they  shall  judge  to  be  in  propor- 
tion to  the  shares  claimed  and  most  beneficial  to  the  several  co- 
parceners, joint  tenants,  or  tenants  in  common,  according  to 
the  best  of  their  knowledge:"  OobVsDig.  682.  And  for  this 
purpose  the  writ  of  partition  is  directed  by  the  statute  '*  to  be 
devised  and  framed  according  to  the  nature  of  the  case:*'  Id. 
So,  then,  if  the  bill  rested  upon  this  foundation  alone,  it  could 
not  stand. 

What,  then,  is  next  to  be  done  by  the  chancellor  when  a 
biU  like  this  is  presented  for  his  consideration  ?  It  becomes  his 
duly  to  look  to  the  allegations  in  the  bill,  to  see  whether,  under 
the  prayer  for  general  relief — ^that  india-rubber  prayer,  as  it  has 
been  not  inaptly  called  by  accurate  equity  pleaders,  which  like 
charity  is  made  to  cover  a  multitude  of  professional  sins— other 
and  further  relief  can  not  be  administered  than  that  which  is 
specifically  asked.  And  here,  again,  the  bill  is  not  so  full  as  it 
might  have  been — ought  to  have  been.  It  does  not  aver  affirm- 
atively that  a  state  of  facts  exists  which  will  render  it  indispenssr 
Ue  for  a  oourt  of  equity  to  interpose.  Perhaps  the  draughtsman 
eould  not  make  such  positive  averments. 

For  instance,  he  does  not  allege  that  to  equalice  the  lots» 
in  making  the  kind  of  division  prayed,  it  will  be  absolutely 
neoessaiy  to  decree  pecuniary  compensation.  If  the  bill  had 
contained  this  averment,  the  jurisdiction  of  ohanoexy  would 
have  been  unquestionable,  for  the  common-law  courts  have  no 
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power  to  eqtudice  the  allotments  in  thia  way.  And  yet  it  would 
occur  to  any  mind  that  a  division  of  these  lots  by  entire  traoti 
could  hardly  be  effected  without  decreeing  pecuniaiyeontribii- 
tioa 

Then  this  inquiry  presents  itself:  Suppose  the  chancellor 
shall  see,  in  examining  the  facts  of  the  bill,  that  contingencies 
may  and  probably  will  arise  which  can  not  be  obviated  at  law, 
will  he  not  retain  the  bill  ?  Is  he  not  just  as  much  bound  to  do 
so  as  if  tha  complainant  had  stated  in  his  bill  that  these  exigen- 
cies might  and  probably  would  arise  ?  We  think  so.  And  it 
is  in  this  view  of  this  case  that  we  have  determined  to  sustain 
the  equity  jurisdiction  which  is  here  assumed.  If  it  were  clear 
that  no  such  difficulties  as  those  which  are  foreshadowed  by 
the  facts  of  this  bill  could  arise,  then  we  should  feel  constrained 
to  diapose  of  this  case  differently.  But  not  only  may  the  diffi- 
culty as  to  pecuniary  compensation  come  up  in  the  future  prog- 
ress of  this  case,  and  which  a  court  of  equity  alone  could  ad- 
just, but  others  are  suggested  to  the  mind  of  this  court. 

It  may  be  found  necessary  or  desirable,  with  a  view  to  par- 
tition this  property  to  the  best  advantage,  to  subdivide  some 
of  the  lota,  allot  others  entire  with  or  without  pecuniary  com- 
pensation, and  to  sell  others.  And  liberal  as  our  statutory  rem- 
edy is — certainly  much  more  so  than  that  provided  by  the  act  of 
Henry  YIII. — still  we  entertain  strong  doubts  whether  a  parti- 
tion at  law  could  accomplish  this  trifold  relief.  No  one  act  ii 
sufficient  for  this  purpose.  The  statute  of  1767,  as  we  have 
seen,  authorizes  a  partition  by  entire  lots  or  by  subdivision  of 
each  parcel,  according  to  the  respective  rights  of  the  parties. 
The  act  of  1837  directs  a  sale  under  certain  circumstances: 
Cobb's  Dig.  583,  584.  But  would  it  be  competent  to  frame  a 
writ  of  partition  with  a  double  aspect — that  is,  the  mode  of  par- 
tition contemplated  by  each  of  these  statutes?  ^  We  very  much 
doubt  this. 

It  would  seem  that  the  co-tenant  should  elect  to  proceed  under 
the  one  act  or  the  other.  One  contemplates  an  actual  division, 
and  in  kind  only;  the  other  a  sale.  How  can  you  combine  the 
two  modes  at  law  f  This  doubt  would  incline  us  to  sustain  the 
chancery  jurisdiction,  apart  from  the  element  of  pecuniary  com- 
pensation. 

But  equity  can  do  more  than  seems  to  have  been  imagined  by 
those  who  have  instituted  this  proceeding.  It  can  not  only  direct 
a  sale  of  some  of  the  lots,  and  a  partition  of  others  in  whole 
lots  or  in  parcels,  and  decree  compensation  to  equalize  the  allot* 
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ments,  but  it  can  appoint  a  receiTer  to  rent  oat  this  pxopertj, 
the  whole  or  any  part  of  it,  and  pay  over  the  profits  to  the  co- 
tenants  according  to  their  respective  rights  and  interests.  Tea, 
it  may  do  more  than  this:  it  can  order  any  one  or  more  of  these 
twenty-fiye  lots  to  be  held  and  enjoyed  for  a  certain  length  of 
time  by  one  of  the  co-tenants,  and  then  by  the  other,  and  so  on 
successively.  And  this,  too,  may  become  necessary,  in  the  fur* 
ther  settlement  of  this  subject. 

But  again — for  this  case  is  fruitful  of  suggestion:  Daniel 
MoDougald  died  intestate.  His  widow,  or  administratrix,  is  a 
party  to  this  proceeding.  She  may  be  entitled  to  dower  in  the 
whole  or  some  portion  of  this  property;  and  it  may  become  im- 
portant to  their  proper  partition,  by  sale  or  otherwise,  that  her 
legal  estate  may  be  protected,  and  the  property  disincumbered 
of  this  claim.  Suppose  that  it  should  be  found  necessary  to  seU 
one  or  more  of  these  lots  to  make  partition,  and  the  widow,  who 
is  in  her  representative  character  a  party  to  this  bill,  is  entitled 
to  dower.  By  the  laws  of  this  state,  the  sale  may 'still  be  made, 
and  by  agreement  or  decree  she  could  receive  one  third  of  the 
one  fourth  of  the  proceeds,  to  be  held  and  enjoyed  during  her 
natural  life,  and  the  purchaser  in  the  mean  time  by  the  arrange- 
ment acquire  a  good  title.  How  utterly  inadequate  a  court  of 
law  to  provide  for  such  an  emergency  I 

But  once  more:  these  lots,  some  or  all  of  them,  may  be 
embraced  in  the  trust  deed  made  by  McDougald  for  the  benefit 
of  his  creditors,  and  under  which  Adolphus  3.  Butherford  has 
been  appointed  receiver.  In  the  event  of  the  sale  or  rent  of 
these  lots,  it  may  become  important,  for  the  protection  of  the 
fund,  that  the  receiver  may  be  in  a  situation  to  assert  his  rights, 
which  he  may  do  under  this  bill,  to  which  he  has  been  made  a 
party,  but  which  he  could  not  do  at  law.  But  I  forbear  to  mul« 
tiply  reasons  to  show  that  numerous  exigencies  may  arise  in  the 
progress  of  this  proceeding  for  the  partition  of  these  lots,  which 
could  only  be  arranged  in  equity. 

Assuming,  then,  that  the  facts  set  forth  in  this  bill,  meager  as 
they  are,  compared  with  what  they  might  have  been,  and  out  of 
which  all  these  suggestions  and  others  which  might  be  made 
legitimately  arise,  make  it  just  as  obligatory  upon  this  court  to 
sustain  this  bill  as  though  they  had  been  stated  and  charged  by 
the  complainant,  we  feel  it  to  be  our  duty  to  affirm  the  judg- 
ment of  the  court  below  in  overruling  the  demurrer,  especially 
as  partition  is  one  of  the  subject-matters  of  the  concurrent  juris* 
diction  of  equity  in  England. 
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In  all  saoh  oasea  we  slioiild  be  more  nliiebmt  to  oust  Um 
jurisdiotion  of  a  court  of  eqnily. 
Judgment  aflbmed. 

BiHNnra,  J.,  not  sitting. 

Iv  Pabrtiov  Sun  or  Lum^  Trlb  n  hot  Mbxdlid  won:  Simmf§  Hen 
▼.  CoaiUrf  15  Am.  Dao.  781,  and  note.  Bat  the  faOl  mnst  state  tha  oomplain- 
ant'a  title  and  the  def  endanVa  title,  whereto  ^  will  appear  that  they  are  Joinl 
tenants.  The  prindpal  case  ia  dted  hj  Freeman  in  hia  work  eo  oo-tenanej 
and  partition,  aeo.  486,  where  he  aaya:  "  So  far  aa  we  are  aware^  it  has  never 
been  held  to  be  neceaaaty,  in  applying  for  a  partition,  whether  at  law  or  in 
equity,  to  ahow  any  deraignment  of  the  plaintifTa  title."  Gonrta  of  law  and 
equity  have  oonoorrent  Jurisdiction  in  matters  of  partition:  BwUr  t.  BviHUA, 
Story's  Bq.  Jur.,  sees.  646-658. 

UiTDEB  DisJUKonvB  PftATKB  FOB  Geksul  Relikt,  where  the  eom- 
plainant  is  not  entitled  to  the  speoial  relief  prayed  for,  any  other  spooifio  reli«f 
not  inoonsiatent  with  the  case  made  may  be  granted:  Cottwi  t.  iSois^  22  Am. 
648^  and  note,  where  it  is  said  that  if  a  mistake  ia  made  in  the  prayer  for  ^e- 
eiiio  relief,  the  party  will  be  afforded  relief  under  his  general  prayer  thersfoi^ 
aooordtng  to  the  facts  of  his  oaae. 


Ranet  v.  MoRae. 

UwiiA»«  nr  Rbtebivo  up  Juoomxht  iob  Siztt  Oaam  Mobs  thaa  tts 
amoont  raoovered  is  onred  by  a  remitter  Toluntarily  entered  by  plalBt> 
iff,  for  that  amount.    The  maxim,  Dt  mminm$,  etc.,  a|^es  insnoha  cass. 

ht  EvoLAKD,  IN  Qxnr  against  Joint  Obuoobs,  both  muat  be  aned*  or  if 
one  is  within  the  reabn  but  can  not  be  fonnd,  he  must  be  proaecuted  to 
outlawry.  In  Georgia,  howerer,  if  the  aheriff  retnma  one  party  not 
found,  the  plaintiff  may  proceed  against  the  party  served. 

Ir  BiooBD  OF  JuDGMXNT  AQAIN8T  Onb  Joint  Dbbtob  docs  uot  show  that 
the  other  waa  senred  or  could  not  be  found,  it  is  erxoneoos,  and  snob 
fact  is  good  ground  for  a  motion  in  arrest  of  Judgment.  Such  motioD, 
however,  comes  too  late  if  made  after  eleven  yeara  have  elapaed. 

FiBflONAL  PBiviiBax  WsioH  Dbfbndant  Ha8  of  having  an  action  against 
him  tried  in  the  county  in  which  he  resides  may  be  waived  by  kirn. 
Consequently,  when  a  declaration  does  not  aver  that  the  defendant  re- 
sides in  the  oonnty  where  it  is  filed,  his  appearing  and  answering  gives 
the  oovrt  JurisdiotiQn  of  his  person. 

Whbki  Dbolabation  dois  not  Avbb  that  Dbfbndant  Bbxdbb  in  tiie 
oonnty  in  which  the  action  is  commenced,  it  may  be  amended  at  any 
time.  Such  omission  is  waived  by  the  defendant* a  pleading  to  the  msritib 
and  cured  by  his  conf essioa  of  Judgment.  It  wonld  aot  be  good  on 
tion  in  arrest  of  Judgment. 

MonoB  to  set  aside  judgment.    The  opinion  states  the 
saxyfaots. 
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Thomas  and  Downing,  for  the  plaintiff  in  error. 
Wdbom,  for  the  defendant  in  error. 

By  Oonrty  LxncniVy  J.  An  action  of  aasunqpmi  was  bronght 
in  the  inferior  court  of  Stewart  county,  in  ISAO,  by  John  N. 
McBae,  against  James  H.  Baney  and  William  Y.  Baney,  on  a 
joint  note  of  the  defendants  for  two  hundred  and  twenty-one 
dollars  and  eighty-three  cents.  It  was  not  alleged  in  the  writ 
that  either  of  the  defendants  resided  in  the  county.  James  H. 
Baney  alone  was  served.  Immediately  following  the  indorse* 
ment  of  service  on  the  declaration  on  James  H.  Baney^  by  Bob- 
ert  Beeves,  sheriff,  is  the  entry:  ^'  William  V.  Baney  not  served, 
fourteenth  April,  1840;"  the  sheriff's  name  not  being  sub- 
scribed. James  H.  Baney,  the  defendant  who  was  served,  ap- 
peared and  filed  the  plea  of  the  general  issue  and  payment;  and 
at  the  trial  term  confessed  judgment  for  the  debt,  with  cost  of 
suit.  He  entered  an  appeal  in  his  own  name  to  the  superior 
oourt,  giving  one  Bryant  Boss  as  his  security.  On  the  appeal 
trial,  in  July,  1842,  he  again  confessed  judgment  for  the  whole 
amount  of  the  plaintiff's  demand.  At  April  term,  1863,  James 
H.  Baney  moved  the  court  to  vacate  the  judgment  rendered 
against  him,  because  he  and  William  V.  Baney  were  sued  to* 
gether,  as  joint  obligors,  and  he  alone  was  served,  and  that  his 
co-defendant  was  not  served,  nor  did  the  sheriff  return  as  to 
him  that  he  was  not  to  be  found.  And  further,  because  said 
judgment  was  entered  up  for  a  sum  other  and  different  and 
greater  than  the  confession  was  for. 

As  to  the  variance  between  the  judgment  and  the  confession 
of  sixty  cents,  that  is  cured  by  the  remitter  voluntarily  entered 
by  the  plaintifl^  and  requires  no  further  notice.  The  maxim.  Da 
mtntmitf,  etc.,  if  ever  to  be  invoked,  should  be  applied  on  this 
occasion. 

In  England,  in  a  suit  upon  a  joint  contract,  if  the  facta 
do  not  appear  from  the  plaintiff's  writ  that  the  other  joint  con- 
tractor is  within  the  realm  and  in  life,  the  defendant  must  bring 
it  before  the  court  by  a  plea  in  abatement  .If,  however,  the 
facts  are  disclosed  by  the  plaintiff  himself,  that  the  other  joint 
contractor  is  alive  and  within  the  jurisdiction  of  the  court,  then 
the  defendant  may  demur,  move  in  azrest  of  judgment,  or  take 
advantage  of  the  defect  by  writ  of  enor.  Then,  to  avoid  the 
consequences,  the  plaintiff  is  compelled  to  prosecute  the  other 
joint  defendant  to  outlawry:  1  Oh.  PL  ST;  OabM  v.  Vaughan, 
1  Sannd.  290,  291,  note.    The  statute  of  this  state,  of  1820.  was 
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intended  to  relieve  parties  plaintiffs  from  this  proceeding;  and 
in  lieu  of  it,  it  provides  that  if  the  sheriff  returns  that  the  other 
joint  contractor  is  not  to  be  found,  the  plaintiff  may  proceed 
against  the  party  served:  Cobb's  Dig.  484,  4869 

In  the  case  before  us,  it  appears  that  both  of  the  joint  con- 
tractors are  alive,  for  both  are  sued.  It  not  being  alleged, 
however,  in  the  declaration  that  either  of  the  defendants  lives 
in  the  county  where  the  suit  was  brought,  it  may  be  question- 
able whether  the  onvs  is  not  ui>on  the  defendant  to  show  by  his 
plea  that  the  defendant  not  served  is  alive  and  suable.  Bat 
waiving  this  point,  and  adopting  the  suggestion  of  Lawrence, 
J.,  in  South  V.  Ihnner^  2  Taunt.  256,  that  persons  sued  as  living 
are  presumed  to  continue  alive;  and  passing  by  the  further  fact 
iiiat  the  appearance  of  James  H.  Baney,  and  pleading  and  con- 
fessing judgment  on  both  trials  in  both  courts,  may  amount  to 
a  waiver  of  want  of  any  proper  return  as  to  William  Y .  Ranej, 
we  come  to  the  inquiry: 

1.  As  to  the  judgment  rendered  in  this  case:  is  it  void,  or 
voidable  only  ?  It  is  not  a  void  judgment.  The  court  which 
gave  it  had  jurisdiction  both  of  the  person  of  the  defendant  and 
the  subject-matter  of  suit.  And  the  defendant,  against  whom 
the  judgment  was  rendered,  was  legally  served.  It  is  an  erro- 
neous judgment  only;  and  the  error  is  one  which  could  have  been 
taken  advantage  of  by  motion  in  arrest  of  judgment.  None  waa 
made.  Is  the  motion  of  1853,  eleven  years  afterwards,  to  set 
aside  the  judgment,  not  for  want  of  service  of  the  other  joint 
contractor,  or  of  jurisdiction  in  the  court,  anything  else  in  effect 
but  a  motion  in  arrest  of  judgment  ? 

But  the  defendant  comes  too  late  for  this  purpose.  He  had 
his  day  in  court.  Why  did  he  not  avail  himself  of  it?  To 
countenance  a  practice  like  this  would  be  to  encourage  the 
grossest  laches.  Parties  die ;  witnesses  die  or  move  off;  and  yet  at 
this  late  day  it  is  proposed  to  vacate  a  judgment  for  a  defect 
apparent  upon  the  record,  and  which  would  have  been  good  in 
arrest  of  judgment  at  the  time  it  was  rendered,  eleven  years  pre- 
viously t  And  this,  too,  at  the  instance  of  a  party  who  had  been 
regularly  sued  and  served,  and  who  pleaded  to  the  merits  and 
confessed  judgment  on  both  trials.  If  the  error  complained  ol 
was  not  apparent  on  the  record,  and  consequently  not  good  in 
arrest  of  judgment,  or  if  the  party  had  not  been  served,  and 
consequently  from  this  or  other  cause  had  not  had  his  day  in 
court,  the  rule  would  be  different. 

But  it  is  further  insisted  that  this  judgment  is  a  nullity  fot 
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want  of  jurisdiction  iu  the  court  to  give  it.  And  this  ex- 
ception is  founded  on  the  fact  that  the  declaration  does  not 
ayer  that  the  defendants  resided  in  Stewart  county. 

Parties  can  not  by  consent,  whether  express  or  implied,  confer 
jurisdiction  oyer  the  subject-matter.  Titles  to  land  must  be 
tried  in  the  superior  court,  and  in  the  county  where  they  lie. 
But  it  is  otherwise  as  to  the  person.  The  provision  in  the  con- 
stitution fixing  the  residence  of  the  defendant  as  the  place  of 
trial  guarantees  a  personal  privilege,  which  may  be  waived,  so 
far  as  the  rights  of  the  parties  themselves  are  concerned,  but  not 
so  as  to  prejudice  third  persons.  And  I  speak  what  I  know 
when  I  say  that  the  opinion  of  this  court  in  Central  Bank  of 
Oecfrgia  y.  CHbson^  11  Ga.  453,  was  not  intended,  nor  so  under- 
stood at  the  time,  to  be  in  conflict  with  this  principle.  At  the 
close  of  that  case,  my  brother  Nisbet  puts  that  decision  upon  the 
proper  ground;  he  says:  "  The  bftnk  is  a  public  corporation; 
its  funds  belong  to  the  state;  all  the  people  are  interested  in 
them.  The  legislature  has  made  it  suable  at  Milledgeville. 
Seasons  of  public  policy  require  that  it  should  be  sued  there 
alone,  which  reasons  do  not  apply  with  the  same  force  to  in- 
dividuals.'' It  was  for  the  reasons  thus  stated  that  this  court 
held  that  the  bank  could  not  waive  jurisdiction  and  submit  to 
be  sued  in  Moscogee  instead  of  Baldwin  county. 

Besides,  the  omission  in  the  plaintiffs  writ  was  amendable 
at  any  time.  It  was  waived  by  pleading  to  the  merits;  it  is 
cured  by  the  confession  of  judgment.  It  would  not  be  good 
on  motion  in  arrest  of  judgment;  it  can  not  be  made  available  in 
this  court. 


Nox-joiNDEB  OF  JoiNT  CONTRACTOR  still  living,  If  it  ftppcars  upon  the  face 
of  the  declaration,  may  be  taken  advantage  of  by  demurrer,  motion  in  arreit 
of  judgment,  or  writ  of  error:  Roberts  v.  McLean,  42  Am.  Dec.  529,  and  note, 
wherein  the  prior  cases  in  this  series  upon  the  question  of  non>joinder  of  par- 
ties are  collected. 

The  principal  casb  is  cited  in  Wrifjid  v.  Ilarria,  24  Ga.  415,  vrhere  the 
court  hold  that  a  judgment  against  one  of  two  partners,  only  one  of  whom  is 
served,  may  be  revived  against  the  executors  of  the  party  against  whom  the 
judgment  was  rendered,  and  the  plaintiff  is  not  driven  to  pursue  his  remedy 
against  the  surviving  partner.  In  Blalock  v.  TUlivell,  56  Id.  517,  it  ia  cited 
to  the  point  that  errors  in  the  proceedings,  such  as  want  of  service,  are  cured 
by  appearing  and  pleading  to  the  merits.  It  is  also  cited  in  Suydam  v.  Palmer, 
63  Id.  647,  where  the  court  say  that,  both  by  the  statute  and  common  law, 
parties  to  an  action  can  not  by  consent  give  jurisdiction  to  a  court  of  theii 
persons  or  of  the  subject-matter.  The  matter  of  jurisdiction  may  be  waived, 
however,  but  not  so  as  to  prejudice  third  persons. 
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Methvin  v.  Methvin. 

[16  Oboboia,97.] 

OouBT  WILL  HOT  Stbiotlt  ScBUTDhzB  CONDUCT  ov  WiFB  in  detennining 
her  right  to  temporary  alimony,  bnt  it  is  allowed  almost  as  a  matter  ok 
oonrse  npon  proof  of  mairiage  and  pendency  of  snit  for  divoroe. 

CoDRT  WILL  Abcebtaik  Amount  ot  Wivb^  Sbpabats  Fobtunb  in  deter- 
mining amount  of  temporary  alimony,  and  if  she  does  not  need  this  allow- 
ance to  prosecute  and  maintain  her  suit,  this  should  influence  the  ooori 
in  exoroising  its  discretion. 

Incidental  Power  of  Coubt  to  Gbant  Tbmpobabt  Alimony  Abisbs 
FBOK  Fact  that  the  wife,  by  her  coverture,  should  not  be  placed  in  a 
position  by  which  she  hxis  a  right,  without  the  ability,  to  enforce  and  se- 
cure a  remedy  for  its  violation. 

Djbcrbtion  oj  Ooubt  in  Fizino  Amount  of  Tkbcpobabt  Aumont  will 
not  be  interfered  with  unless  there  has  been  a  flagrant  abuse  of  it. 


Libel  for  divoroe  by  Mary  A.  Methvin  against  William  Meth* 
vin,  pending  which  the  plaintiff  petitioned  for  temporary  alimony 
and  counsel  fees.  To  this  application  the  defendant  answered* 
admitting  the  marriage^  and  averring  that  at  the  time  of  the 
separation  of  plaintiff  and  defendant  he  allowed  her  to  retain  all 
the  property  given  her  by  her  father,  which  was  worth  four 
hundred  and  fifty  dollars;  that  he  was  informed  that  the  peti- 
tioner owned  thirteen  slaves  worth  five  thousand  and  fifty  dollars; 
and  that  she  had  been  grossly  immoral  in  conduct*  He  admitted 
that  he  had  acquired  an  estate  worth  thirty-three  thousand  dol- 
lars, as  stated  in  the  application.  Upon  the  hearing  of  the  appli- 
cation, a  witness  of  the  defendant  testified  that  the  plaintiff  had 
in  her  possession  thirteen  negroes  bequeathed  by  her  father's  will 
to  John  Manson  in  trust  for  her,  but  that  these  negroes  were 
worth  nothing  to  hire,  and  had  been  and  were  still  an  expense. 
The  defendant  offered  to  prove  that  the  petitioner  was  intemper- 
ate, and  immoral  in  her  conduct  with  other  men.  This  evidence 
was  refused,  and  the  defendant  excepted.  The  court  awarded 
five  hundred  dollars  counsel  fees  and  twenty-five  dollars  per 
month  alimony;  and  to  this  decision  the  defendant  excepted. 

Poe,  NesbUg  and  Poe,  for  the  plaintiff  in  error. 

Scarborough,  for  the  defendant  in  error. 

By  Oourt,  Stabbes,  J.  In  the  case  of  MsChe  ▼.  MoChe^  10 
Oa.  477,  it  was  decided  that  our  superior  courts  have  the  power 
which  the  ecclesiastical  courts  had  in  England  to  grant  alimony 
jpendenie  lite,  as  incidental  to  their  right  to  entertain  the  suit  for 
divorce.     In  these  courts  it  was  not  the  practice  veiy  strictly  to 


Feb.  1854.]  Methyin  v.  Methttt.  666 

Bcrutinize  the  conduct  of  a  wife  for  the  purpoBe  of  determining 
her  right  to  temporary  alimony.  This  allowance  was  made 
almost  as  matter  of  course,  upon  a  proof  of  marriage  and 
pendency  of  suit  for  diyorce:  2  Bum's  Ecc.  Law,  443^  436;  Teo 
T.  Teo,  2  Dick.  498;  Dickenaan  t.  Matne,  Id.  682;  Lionell  Far- 
rington'%  Case,  Oro.  Oar.  10;  Mix  ▼.  Mix,  1  Johns.  110.  The 
courts  held  that  it  was  better  to  wait  until  the  trial,  when  both 
parties  could  be  heard  and  the  case  fully  investigated,  before 
they  undertook  to  reject  the  claim  for  alimony. 

The  court,  however,  may  look  into  the  facts,  so  as  to  ascer- 
tain the  amount  of  the  separate  fortune  of  the  wife,  and  regu- 
late its  grant  by  that;  for  if  the  wife  have  a  considerable  estate, 
and  do  not  need  this  allowance  in  order  that  she  may  be  put  in 
a  position  to  prosecute  and  maint>ain  her  suit,  this  of  course 
should  influence  the  court  in  the  exercise  of  its  discretion.  The 
incidental  power  to  make  this  allowance  arises  from  the  fact 
that  the  wife,  by  her  coverture,  should  not  be  placed  in  a  position 
by  which  she  has  a  right,  without  the  ability,  to  enforce  and 
secure  a  remedy  for  its  violation. 

The  objections  so  strenuously  urged  to  this  order  for  tempo- 
rary alimony,  growing  out  of  the  conduct  of  the  wife,  her  long 
acqtiiescence  without  suit,  etc.,  may  be  of  much  service  upon 
the  trial;  but  for  the  reasons  given,  should  not  influence  the 
court  in  the  grant  of  temporary  alimony.  As  well  as  we  can 
form  an  opinion  from  the  record,  we  think  that  the  allowance 
was  altogether  too  great,  and  we  are  not  surprised  that  the 
counsel  for  the  defendant,  with  the  firm  belief  which  he  ex- 
presses in  the  justice  of  his  client's  cause,  has  felt  this  to  be  a 
grievous  wrong  to  that  client.  It  is  the  result,  however,  of  a 
discretion  which,  for  wise  and  benevolent  purposes,  the  law  has 
intrusted  to  the  circuit  judge,  and  with  which  we  think  we 
should  not  interfere,  unless  a  more  flagrant  abuse  of  it  appears 
than  is  presented  in  this  record. 

Judgment  affirmed. 

AuMomr  asd  ns  Allowanoi— DspnonoK  or  Aumont. — **  Alimony,  as 
the  term  is  naed  in  divoroe  law,  ia  the  allowanoo  which  a  hnaband,  by  order 
of  court,  pays  to  his  wife  living  separate  from  him  for  her  maintenance;  or 
it  may  be  the  provision  which  is  made  by  the  oonrt  for  the  sustenance  of  a 
wife  divorced  from  the  bond  of  matrimony,  ont  of  her  late  husband's  estate — 
this  latter  branch  of  the  definition,  however,  being  a  matter  which  pertains 
only  to  the  modem  law,  not  to  the  ancient:"  2  Bishop  on  Mar.  &  Div.,  sec. 
851.  In  the  ancient  law,  alimony  signified  "that  legal  proportion  of  the 
husband's  estate  which,  by  the  sentence  of  the  ecclesiastical  court,  is  allowed 
to  the  wife  for  her  maintenance  upon  account  of  any  separation  from  him:** 
AyL  Panr.  58;  GodoL  Abr.  508;  Enffin,  C.  J.,  in  Boger§  v.  Ttnei^  6  Irod.  L. 
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1293,  297.  ''Alimony  ta  the  munteiuuioo  or  rapport  wbich  a  hnsbaad  ii 
bound  to  giTO  hifl  wife  npon  a  sepaiation  from  her,  or  the  anpport  which 
either  father  or  mother  is  bonnd  to  give  to  his  or  her  children,  thoagh  this  ii 
more  nsoally  called  maintenance:"  Strong,  senator,  in  Burr  v.  Burr^  7  Hill, 
1S07.  "It  is  not  a  portion  of  his  real  estate  to  be  assigned  to  her  in  fea 
simple,  subject  to  her  control  or  to  be  sold  at  her  pleasure;  but  a  provision 
for  her  support^  to  oontinue  during  their  joint  lives,  or  so  long  as  they  live 
separate:"  Martin,  J.,  in  WaUing^ord  ▼.  WaUmgaf&rd,  6  Har.  &  J.  485. 
BeealK>Par«ofis  V.  ParsofM,  7  N.  H.  309;  S.  C,  32Am.Dec.  362,  965;  Wool- 
dridge  v.  Lueoi,  9  B.  Mon.  49;  Clark  v.  Clark,  6  Watts  &  S.  85;  Stewart  on 
liar.  &  Div.,  sec.  358.  Blaokstone  says  of  alimony:  "In  case  of  divorce  a 
menaa  et  thoro,  the  Uw  allows  alimony  to  the  wife,  which  is  that  allowance 
which  is  made  to  a  woman  for  her  support  out  of  the  husband's  estate,  being 
settled  at  the  discretion  of  the  ecclesiastical  judge  on  consideration  of  all  the 
circumstances  of  the  case.  This  is  sometimes  called  her  estovers,  for  which, 
if  he  refuses  payment,  there  is,  besides  the  ordinary  process  of  excommunica- 
tion, a  writ  at  common  law  de  eatoverUa  habendis,  in  order  to  recover  it.  It 
U  generally  proportioned  to  the  rank  and  quality  of  the  parties.  But  it  case 
-of  elopement  and  living  with  an  adulterer,  the  law  allows  her  no  alimony:* 
1  BU.  Com.  441. 

The  doctrine  of  alimony  is  based  upon  the  common-law  obligation  of  tbt 
husband  to  support  his  wife.  This  obligation  he  cannot  abandon;  and  there- 
fore, when  the  law  permits  the  wife  to  live  apart  from  her  husband  because  of 
his  wrong-doing,  it  also  requires  him  to  maintain  her:  Barker  v.  Dojfiom,  28 
Wis.  367;  Harris  v.  JETarria,  31  Gratt.  13;  York  v.  Tcrk,  34  Iowa,  630;  City  v. 
Thkk,  10  PhiU.  205;  Thomaa  v.  TJiomaa,  41  Wis.  229;  Schouler  on  Hns.  ft 
Wife,  sees.  650,  652;  2  Bishop  on  Mar.  &  Div.,  sec.  369. 

Aldcont  wiTHOiTT  DivoBcs, — ^Alimouy  is  in  its  nature,  as  deduoed  from 
its  origin  and  the  law  and  practice  of  the  ecclesiastical  courts,  a  merely  inci- 
dental proceeding,  and  has  no  existence  as  a  separate  and  independent  right. 
"Wherever  found,  it  comes  as  an  incident  to  a  proceeding  for  some  other 
purpose,  as  for  a  divorce;  no  court  in  England  having  any  jurisdiction  to 
grant  it,  where  it  is  the  only  relief  sought:"  2  Bishop  on  Mar.  &  Div.,  sec 
351.  Being  incidental  to  a  proceeding  for  divorce,  a  statute  giving  a  judge 
jurisdiction  in  cases  of  divorce  gives  him  jurisdiction  also  in  questions  of 
alimony:  Jonea  v.  Jonea,  36  Am.  Dec.  723.  But  after  the  abolition  of  the 
ecclesiastical  courts  during  the  commonwealth,  courts  of  equity  took  cogniz- 
ance of  suits  for  alimony,  though  they  did  not  hear  suits  for  divorce:  2  Bishop 
on  Mar.  &  Div.,  sec.  353.  In  some  of  the  United  States,  courts  of  equity 
have  exercised  the  jurisdiction  of  granting  alimony  where  this  was  the  only 
relief  sought,  while  in  other  states  this  jurisdiction  has  been  conferred  by 
•tatute.  This  subject  is  treated  in  the  note  to  FiachU  v.  FiachU,  12  Am.  Dec. 
257,  where  the  majority  of  authority  in  found  to  be  with  that  case  in  holding 
that,  independent  of  statutory  provision,  equity  has  no  original  jurisdiction 
to  entertain  a  suit  for  alimony,  but  it  can  be  granted  only  as  an  incident  to 
some  other  matter  of  which  the  court  has  jurisdiction.  The  following  cases 
in  this  series  hold  that  equity  has  jurisdiction  to  grant  alimony:  Bhama  v. 
Bhame,  16  Id.  597;  Famahill  v.  Murray,  18  Id.  344;  ffehna  v.  Frandaeua,  20 
Id.  402;  Crane  v.  MeguuUa,  19  Id.  237.  For  the  grounds  upon  which  alimony 
without  divorce  will  be  granted  in  those  states  in  which  this  jurisdiction  is 
sustained,  see  2  Bishop  on  Mar.  &  Div.,  sees.  358-363,  and  the  cases  in  this 
series  above  cited.  See  also  Almond  v.  Alnumd,  15  Am.  Deo.  781;  FhUejf  v. 
Fmley,  33  Id.  528. 
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Ikctdental  Chabacrb  ov  Aldcont.— The  eodeaiMtical  eoorts  of  Eiig« 
land,  which  exaroised  the  jurisdiction  over  the  tabject  of  diyoroe,  had  no 
pmrer  to  decree  an  absolute  diyorce:  1  Bla.  Com.  441;  Shaw  v.  Oould,  L.  R., 
3  H.  L.,  65,  63;  Foliamb*B  Cote,  3  Salk.  138;  Stewart  on  Mar.  &  Div.,  sec. 
362.  This,  if  accomplished  at  all,  was  by  means  of  a  legislative  enactment 
by  act  of  parliament.  The  divorce  a  vinculo  at  the  ecclesiastical  law  was 
merely  a  decree  of  nullity,  rendered  when  the  marriage  was  unlawful  ab 
initio  for  some  cause,  such  as  consanguinity,  corporal  imbecility,  or  the  like : 
3  Bla.  Com.  94. 

The  ecclesiastical  courts  granted  alimony  merely  as  an  incident  to  the  divorce 
«  maua  et  thoro:  Rees  v.  Waters,  9  Watta,  90,  93;  Head  v.  Head,  3  Atk. 
647;  Ltnoeon  v.  ShatweU,  2:j  Miss.  630,  633;  BaU  v.  Montgomery,  2  Ves.  jun. 
191,  195;  Coohe  v.  Cooike,  2  Phillim.  40.  The  right  to  alimony  depended  upon 
the  duty  of  the  husband  to  support  his  wife,  and  therefore,  that  there  might 
be  a  grant  of  alimony,  permanent  or  pendente  Ute,  a  valid  marriage  was  a 
necessary  prerequisite:  Smyth  v.  Smyth,  2  Add.  Ecc  264;  Portsmouth  v. 
Portsmouth,  3  Id.  63;  Bird  v.  Bird,  1  Lee,  205,  211.  At  the  ecclesiastical 
law  there  was  no  divorce  a  vinculo  except  for  causes  rendering  the  marriage 
void  ab  initio,  and  therefore  doubt  has  been  expressed  whether,  in  the  absence 
of  express  statutory  provision,  a  court  can  grant  permanent  alimony  with  an 
absolute  dissolution  of  the  marriage  ties,  which  is  now  so  commonly  provided 
for  by  statute  for  causes  other  than  mere  incapacity  to  enter  the  married 
state:  Davol  v.  Davol,  13  Mass.  264;  2  Bishop  on  Mar.  &  Div.,  sec.  376.  But 
it  is  held  that  courts  which  have  jurisdiction  to  grant  divorce  have  necessa- 
rily incident  the  right  to  grant  alimony  with  the  legal  separation  or  divorce 
ameneaeethoro:  Orifflnr.  Chiffin,  47  N.  Y.  134,  137,  141;  Perry  v.  Perry,  2 
Paige,  604,  606;  Ball  v.  Montgomery,  2  Ves.  jun.  191,  195;  Fiscfdi  v.  Fiachli, 
I  Blackf.  360;  8.  C,  12  Am.  Deo.  250;  Doyle  v.  Doyle,  26  Mo.  645;  Adams 
T.  Adams,  100  Mass.  365;  Laumon  v.  ShotweU,  21  Miss.  630.  See  Oalland  v. 
CaUand,  38  CaL  265;  2  Bishop  on  Mar.  k  Div.,  sec.  376.  Though  in  North 
Carolina  and  Vermont  it  was  held  that  the  courts  had  no  power  to  grant 
alimony  pendente  UU:  Wilson  v.  Wilson,  2  Dev.  k  K  h,  377;  Harrington 
V.  Harrington,  10  Vt.  605 ;  Haten  v.  Haaen,  19  Id.  603.  And  there  are 
cases  which  hold  that  this  principle  of  the  incidental  character  of  alimony 
extends  to  the  divorce  unknown  to  the  ecclesiastical  law— the  divorce  abso- 
lute, or  a  vinculo  matrimonii,  for  causes  other  than  marital  incapacity;  and 
therefore  that»  though  not  expressly  authorized  to  grant  alimony  in  such 
eases,  the  courts  may  nevertheless  do  so :  Harris  ▼.  Harris,  31  Gratt.  13,  17; 
see  CluUres  v.  Ohaires,  10  Fla.  308,  312;  Campbell  v.  Campbell,  37  Wis.  206, 
220.  But  this  doubt»  of  whatever  weight,  is  removed  generally  by  statutes 
which  provide  for  alimony  with  all  kinds  of  divorce. 

Two  Kinds  of  Alimont,  Pebmaksmt  and  Pendents  Litx.-— Alimony 
is  of  two  kinds :  permanent  and  pendente  lite,  or  temporary,  or  ad  interim,  as 
it  is  sometimes  called:  2  Bishop  on  Mar.  &  Div.,  sec.  351;  Schouler  on  Hus.  & 
Wife,  sec.  551;  Stewart  on  Mar.  &  Div.,  sees.  359,  360.  Alimony  pendente  lite 
is  awarded  during  the  pendency  of  the  suit,  and  its  object  is  to  provide  for  the 
support  and  maintenance  of  the  wife  during  the  pendency  of  the  suit,  and  to 
enable  her  to  make  any  defense  which  she  may  have.  Pernument  alimony  is 
awarded  at  or  after  the  close  of  the  suit. 

Katubi  of  Pebmanbnt  Alimont. — ^Alimony  is  permanent  merely  as  dis- 
tinguished from  temporary  alimony.  It  ceases  when  one  of  the  parties  diet 
Jhwera  v.  Dewers,  65  Miss.  315,  319;  Wallings/ord  v.  Walling^ord,  6  Har.  & 
J.  685,  688,  689;  Kurtn  v.  Kurtt,  38  Ark.  119;  or  upon  the  reconciliation  of 
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tha  parties:  Loekridge  v.  Loekridge,  3  Dana»  28, 29;  S.  0.,  28  Am.  DBe.02;  7^ 
▼.  Tiffin^  202,  206;  Hogen  v.  Vinesa^  6  Ired.  293,  297;  Lodbwood  r.  Krum,  34 
Ohio  St.  2;  7.    So  it  may  be  increased  or  diminiahed  when  it  ia  awarded  with 
a  decree  of  diyoroe  a  mema  et  thoro :  Bogen  ▼.  FineM^  6  Ired.  293i  297;  see 
Brmih  ▼.  amOh,  45  Ala.  264,  268;  JTtirte  ▼.  KurtiL,  38  Ark.   119;  Mdler  v. 
MUlsr,  6  Johns.  Ch.  51,  93,  Sloan  v.  Cox,  4  Hayw.  75^  77;  Otway  ▼.  Otwajf^ 
2  Phillim.  109;  De  BUufuiere  v.  De  Blaqukrt,  3  Hagg.  Eoo.  822,  329.    Bat 
when  under  a  etatatory  diTorce  a  vitteuh  alimony  may  be  given,  if  it  be 
given,  it  most  be  given  at  the  time  of  the  decree,  not  afterwards;  WUde  t. 
WUde,  36  Iowa,  319,  321;  and  as  the  jurisdiction  over  the  parties  is  at  an 
end  after  such  a  suit,  the  award  of  alimony  is  final,  and  can  not  be  changed : 
SmUh  V.  Smth^  45  Ala.  264,  268;  Kerr  v.  Kerr,  59  How.  Pr.  255,  256;  Kamp 
V.  Kamp,  59  N.  T.  212,  216;  Shepherd  r.  Shepherd,  1  Hun,  240,  241;  8.  C, 
58  N.  T.  644;  Pertereine  ▼.  Thamaa,  28  Ohio  St.  596,  599;  Hardm  v.  BardiM, 
88  Tex.  616,  621;  unless  the  conrt  reserves  the  right  to  make  snch  change  in 
the  decree:  Severn  \,  Severn,  7  M.  C.  Chan.  109,  111;  Frieer.  Fries,  1  McAr. 
291,  294;  Loekridge  v.  Loekridge,  3  Dana,  23,  29;  S.  C,  28  Am.  Dec  52;  Per^ 
tereme  v.  Thtmae,  28  Ohio  St.  596,  599;  WUUama  v.  WilUams,  29  Wis.  517, 
523,  524;  or  nnless  the  statute  gives  the  court  the  right  to  make  such  change: 
MUcheU  V.  Mitchell,  20  Kan.  665,  668;  Bacon  v.  Bacon,  33  Wis.  197,  205;  see 
Bowman  v.  Worlhington,  24  Ark.  522;  StiUman  v.  StUlman,  99  Dl.  196,  200; 
Wilde  V.  Wilde,  36  Iowa,  319.  321,  322;  Shaw  v.  McHenry,  52  Id.  182;  CaU  v. 
Call,  6(S  Me.  407,  409;  Sparhawk  y.  SparhaiOi,  120  Mass.  390,  391;  Cfoodman 
V.  Ooodnum,  26  Mich.  417,  418;  WM  v.  Weld,  28  Minn.  33,  35;  Waters  v. 
Waters,  49  Mo.  385;  Shsinfe  v.  Sheqfe,  36  N.  H.  155,  156;  Amos  t.  Amos,  4  N. 
J.  Eq.  171,  179;   Budsndnster  v.  Buckminster,  38  Vt.  248^  250;   Thomas  ^r. 
Thomas,  41  Wis.  229,  232;  Bacon  v.  Bacon,  43  Id.  197,  205.    Permanent  ali- 
mony will  not  be  increased  merely  because  the  expenses  of  the  wife's  family 
have  bottu  increased  by  the  addition  of  a  person  whom  the  defendant  is  not 
obliged  to  support:  Hoisted  v.  HalsUd,  5  Duer.  659.    Where  in  a  judgment 
for  separation  the  wife  is  allowed  alimony  in  gross,  **  in  fuU  satisfaction  for 
her  support)  and  all  alimony  whatsoever,"  she  is  not  entitled  to  further  all* 
mony,  unless  upon  restitution  of  the  original  sum  allowed  her  in  gros% 
although  she  may  have  a  reasonable  counsel  fee  in  a  subsequent  action  by  her 
husband  for  divorce  on  the  ground  of  adultery:  McDommgh  v.  McDonough, 
26  How.  Pr.  193.    The  allowance  of  permanent  alimony  will  not  be  taken  in 
lieu  of  dower:  BusseU  v.  Busaell,  1  Ind.  510. 

Pebmanekt  Alimont  IK  Allowaxcb  and  in  Gboss.— At  the  ecclesiastical 
law  permanent  alimony  was  allowed  only  in  case  of  the  divorce  a  mensa  et 
thoro,  and  was  the  outgrowth  of  the  husband's  duty  to  support  his  wife: 
Stewart  on  Mar.  &  Div.,  sec.  393;  FischU  v.  FischU,  1  Blackf.  360,  364;  8.  C, 
12  Am.  Dec.  250.  It  is  still  allowed  with  this  kind  of  divorce,  which  is  also  called 
legal  separation  or  limited  divorce, and  also  with  the  statutory  absolute  divorce. 
Statutes  generally  provide  the  manner  in  which  it  shall  be  allowed.  In  the  ab- 
sence of  statute,  it  will  be  awarded  in  the  form  of  an  allowance  payable  at  stated 
times:  Cooke  v.  Co(Ae,  2  Phillim.  40;  S.  C,  1  Eng.  Eco.  178;  MiUer  v.  dark,  23 
Ind.  370, 372, 373;  WaUingrford  v.  WalUngtford,  6  Har.  &  J.  485, 4dQ,  489.  The 
decree  for  the  allowance  will  be  in  personam,  not  in  rem,  and  will  provide  for 
periodical  payments.  There  will  be  no  award  of  specific  property  or  of  a  sum 
in  gross :  2  Bishop  on  Mar.  &,  Div.,  sec.  427;  Campbell  v.  Campbell,  37  Wis. 
206;  Odam  v.  Odom,  36  Ga.  2S6;  MagtUre  v.  Maguire,  7  Dana»  181;  Miller  v. 
MUler,  75  K.  0.  70;  WalUngsford  t.  Wallmgtford,  6  Har.  &  J.  485,  488,  489; 
BusseU  V.  BusseU,  4  G.  Greene,  26,  29;  Almond  v.  Almond,  4  Band.  662;  668l 
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Calame  ▼.  Calame^  25  N.  J.  Eq.  M8>  fiSO^  051.  Bat  it  may  be  in  gms  wlm 
pnnaant  to  the  coneent  or  pre-eziatiiig  agreement  of  the  partieei  Orewt  y. 
Mofmey,  74  Mo.  26;  OaJUmM  t.  CatoBm,  25  K.  J.  Eq.  648.  And  the  statntee 
of  many  statee  permit  or  expienly  provide  the  allowance  of  a  snm  in  groaa: 
Jeter  y.  Jeter,  36  Ala.  391;  McClung  y.  McChtng,  4  Mioh.  493;  Burrow  y. 
PurpU,  107  Mail.  428;  Dmet  y.  JSigewnann,  80  HI.  274;  CamptfeU  y.  Camp- 
bell, 37  Wis.  206^  216;  Stewart  on  Mar.  &  Biy.,  aeo.  374;  Boggere  y .  Boggere^  6 
Bazt.  299.  In  Maine  it  may  be  either  in  groea  or  in  inatallmentit  Call  y. 
CaJU,  66  Me.  407.  Alimony  may  be  allowed  in  a  groea  anm  in  fnll  of  aneara 
of  alimony  and  the  ooata  and  ezpenaea  dnzing  the  aoit,  and  of  fatore  alimony: 
Bumnm  y.  Purple,  107  Maaa.  428;  PreeooU  y.  PreeeoU,  69  Me.  146.  In  Mo' 
Ckmg  y.  McClung,  40  Mich*  493,  damagea  were  imposed  in  lien  of  intereat, 
and  allowanoes  to  the  wife  for  yezationaly  delaying  her,  and  for  her  ezpenaea  in 
the  enit.  A  groaa  anm  may  be  decreed  in  addition  to  periodical  inatallments 
aa  permanent  alimonys  PiaU  y.  PkxU,  9  Ohio^  37.  The  court  may  grant  a 
groaa  sum  or  an  annuity,  baaed  upon  the  yalue  of  the  hnaband'a  property 
aituated  without  aa  well  as  within  the  atate,  and  such  aUowanoe  will  be  a  bind- 
ing peraonal  demand  againat  him  eyerywhere,  or  it  may  giye  the  wife  a  suffi- 
cient part  of  the  huaband'a  property  within  the  atate:  jPUdUi  y.  FiaehU,  1 
Blackf.  360;  8.  C,  12  Am.  Dec.  251.  And  though  the  award  ia  in  groea,  it 
may  be  payable  in  inatallmenta:  Taylor  y.  Oladwin,  40  Mioh.  232,  235.  See 
also  Stewart  on  Mar.  &  Diy.,  aec.  374;  2Bi8hop  on  Mar.  &  Diy.,  aeo.  427  ei  aeq. 
Mahrtaqb  Nbcessabt  to  Gbast  of  Pkbmakxnt  Aumont.— Aa  the 
foundation  of  alimony  la  the  marital  duty  to  support  the  wife,  no  alimony 
will  be  granted,  either  permanent  or  temporary,  unless  the  partiea  were 
validly  married:  Bm^  y.  Smyth,  2  Add.  Ecc.  254;  PoriarrumtA  v.  PorU- 
mouth,  3  Id.  63;  Bird  y.  Bird,  1  Lee,  205,  211;  MOea  y.  Chilton,  1  Rob.  Eca 
684;  Campbell  y.  Sateen,  2  Wils.  &  S.  309,  327,  328;  Turner  y.  Turner,  44 
Ala.  437;  Bowman  y.  Worthington,  24  Ark.  622;  MeCfee  y.  MeOee,  10  Oa. 
478;  Frith  y.  PrUh,  18  Ga.  273;  MeFarland  y.  McFarland,  61  Iowa,  665; 
Strode  y.  Strode,  3  Bnah,  227,  230;  ffolbrook  y.  HoSbrook,  32  La.  Ann.  13; 
Chase  y.  Chaae,  65  Me.  21;  CcHes  y.  Colee,  2  Md.  Ch.  341;  Cooper  y.  Mayhew, 
40  Mich.  528;  Oay  y.  Cray,  32  N.  J.  Eq.  25,  28;  CoUine  y.  CoOme,  80  N.  Y. 
hBrinkUyY.  Briniley,  60  Id.  184;  OHfin  y.  Grifin,  47  Id.  134;  Appleton  y. 
Warner,  61  Barb.  268»  270;  McQueen  y.  McQueen,  61  How.  Pr.  280;  Hum- 
phreys y.  Humphreys,  49  Id.  140;  Sehonwald  y.  Sehonwald,  Fhill.  Eq.  215;  Coa 
y.  Cox,  20  Ohio  St.  439;  PureeU  y.  Purcell,  4  Hen.  &  M.  607;  and  see  coses 
cited  under  ''Temporary  Alimony,"  h\fra.  Therefore,  in  nullity  auita,  the 
object  of  which  ia  to  terminate  the  marriage  upon  the  ground  of  cause 
existing  at  the  time  of  the  marriage,  and  making  it  in  fact  void  ab  initio, 
no  alimony  can  be  allowed:  Chase  y.  Chase,  65  Me.  21;  North  y.  North,  I 
Barb.  Ch.  241;  S.  0.,  43  Am.  Dec.  778;  Bird  y.  Bird,  1  Lee,  621;  except 
when  expressly  allowed  by  atatute,  as  in  Illinoii  and  Wisconsin:  HL  R.  S. 
1880,  p.  424,  sec.  19;  Wis.  R.  8.  1878,  sec.  2361.  But  in  a  diyorce  a 
vinculo  for  the  reason  that  the  marriage  is  void  ab  iniUo,  the  wife's  sepa- 
rate property  may  be  restorad  to  her:  Chunn  y.  Chunn,  Meiga,  131.  So 
in  a  divorce  a  mneulo,  the  court,  it  was  held,  might  award  all  or  any  portion 
of  the  huaband'a  estate,  whether  in  specie  or  otherwise,  and  without  regard 
to  ita  location  in  another  atate,  but  it  can  make  no  order  binding  hia  future 
services  or  earnings,  as  in  casea  a  mensa  et  thoro;  for  aa  the  parties  are  no 
longer  married,  the  obligation  to  support  the  wife  no  longer  continues:  Bog^ 
gers  v.  Boggers,  6  Baxt.  299;  ChenantU  v.  ChenauU,  6  8need»  24&  Bnt 
ChMMn  y«  Chmm,  Meigs^  131. 
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Pkbmanimt  Aumont  nr  Diyoboi  to  Hubbavd  roB  Wm^s  Fault.— The 
hniband's  duty  to  rapport  the  wife  oontinaes  only  while  she  lives  with  Idiii, 
or  when  he  deserts  her  or  she  leaves  him  through  his  own  misoondnot:  Joh^ 
«m  V.  Sumner,  8  Hnrl.  &  N.  S61,  366;  EmmeU  v.  Norton^  8  Gar.  &  P.  506, 610; 
Latham  v.  Latham,  30  Gratt.  807,  388^  339;  Angeio  v.  Angela,  81  IlL  261; 
Olover  V.  Ohoer,  16  Ala.  440»  447.  Therefore  when  the  divoroe  was  granted 
for  the  wife's  fault,  no  alimony  was  allowed  at  the  eodesiastical  law:  AyL 
Parer.  68;  Godol.  Abr.  608;  2  Bla.  Cool  94;  2  Bishop  on  Blar.  ft  Div.,  see. 
877;  Jee  v.  Thurkwp  4  Dow.  ft  Ry .  11,  17.  This  role  is  followed  as  respects  a 
deserting  wife:  LooeU  v.  Lovett,  11  Ala.  763;  Lee  ▼.  Lee,  I  Dow.  196;  5Aa/«r  v. 
Shqfer,  10  Neb.  468;  iVy  v.  Fry,  7  Paige,  461;  Oarr  v.  Carr,  22  Qiatt.  168» 
T^AomjMOii  V.  T^AofTifMOit.  L.  B.,  1  P.ftD.,  663.  And  in  other  oases,  if  she  be  in 
fault,  it  is  held  that  she  will  be  allowed  nothing  out  of  her  husband's  estatei 
Palmer  r.  Palmer,  1  Paige,  276;  Allen  v.  AUen,  43  Conn.  419;  Aiwater  v.  At- 
water,  63 Barb.  621;Xa<ton  v.  Latham,  30 Gratt. 307; ^orrb  v. ^arrit^  31  Id. 
13;  State  v.  Smith,  19  Wis.  631.  In  Perry  v.  Perry,  2  Barb.  Ch.  311,  it  was 
held  that  in  granting  a  decree  of  separation  to  the  husband  under  the  New 
York  statute  of  1824^  the  oourt  has  no  power  to  direct  the  husband  to  pay 
to  his  wife  an  allowance  for  her  support.  But  the  expediency  of  refusing  the 
means  of  subsistence  to  a  wife,  though  she  be  the  party  whose  wrongful  acts 
have  rendered  the  divorce  necessary,  and  thus  exposing  her  to  starvation  and 
vice,  has  been  questioned:  Pritehard  v.  Pritehard,  3  Sw.  ft  Tr.  623;  Jee  v. 
Thurlow,  4  Dow.  ft  By.  11;  Shec^fe  v.  Shei^fe,  24  N.  H.  664;  and  there  are 
oases  where  the  rule  will  not  be  enforced:  Fieeeoat  v.  Fiveeoat,  32  Iowa,  198^ 
199;  Shec^fe  v.  Laighton,  36  N.  H.  240.  In  some  states  it  is  expressly  pro- 
vided by  statute  that  the  court  may  decree  alimony  where  the  huabuid  ob- 
tains a  divorce  a  vineulo:  Shooj^e  Appeal,  34  Pa.  St.  233;  MiUe  v.  MUee,  76 
Id.  367;  Coonv.  Coon,  26  Ind.  189;  while  there  are  statutes  which  expressly 
prohibit  the  granting  of  alimony  in  such  a  case:  BvereU  v.  EhereU,  62  CaL  383. 
But  under  statutes  allowing  such  alimony  as  is  reasonable  and  just,  the  courts 
incline  toward  the  erring  wife,  and  allow  her  alimony  from  her  husband's  prop- 
erty: Deems  v.  Deem,  79  111.  74;  Hedrkk  v.  Hedrick,  28  Ind.  291;  .^icser  v. 
Zuoer,  36  Iowa,  419;  Oainea  v.  Chinee,  9  B.  Mon.  295;  Penoe  v.  Pence,  6  Id. 
496;  but  see  Z^ee  v.  Lee,  1  Duv.  196;  Qraeee  v.  Qraeee,  108  Mass.  314;  Janmrm 
V.  Joitmn,  29  Alb.  L.  J.  137;  S.  C,  69  N.  H.  23.  But  it  will  be  awarded  t» 
her  only  in  those  cases  where  from  all  the  circumstances  it  is  equitable  to  do 
so.  All  the  circumstances,  the  social  position,  the  wealth  or  poverty,  and 
the  conduct  of  both  parties  are  to  be  taken  into  consideration:  Deenie  v. 
Deems,  79  HL  74;  HycUt  v.  Byatt,  33  Ind.  309.  In  Duponi  v.  Duponi,  10 
Iowa,  112,  though  the  wife  deserted,  yet  the  court*  taking  into  consideration 
her  subsequent  exemplary  and  blameless  conduct^  and  the  reprehensible  con- 
duct of  the  husband,  not  only  allowed  her  permanent  alimony,  but  awarded 
her  the  divorce.  And  alimony  and  coimsel  fees  were  granted  upon  the  dis- 
missal of  the  husband's  complaint  for  divoroe  in  Freeman  v.  Freeman,  8  Abb. 
N.  C.  174. 

But  even  where  statute  would  authorize  the  oourt  to  grant  alimony  in  case 
the  husband  obtained  a  divorce  from  the  wife,  yet  it  should  not  do  so  when 
her  conduct  has  been  grossly  improper,  for  in  ^at  case  the  husband's  moral 
and  legal  duty  to  support  her  ceases:  Spitler  v.  SpiUer,  17  Bep.  297.  *'  As  a 
rule  of  law,  it  must  be  well  settled  that  where  a  divoroe  is  graatsd  the  hus- 
band on  tiie  ground  of  the  adultery  of  the  wife,  she  is  not  entitled  to  ali- 
mony out  of  the  husband's  estate:*  I%veooat  v.  Fieecoat,  32  Iowa,  199.  And 
therefore  if  the  husband  has  acquired  no  property  from  her,  or  she  has  not 
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oontribnted  fhemto  hy  her  indutry  or  otherwiui  and  he  is  without  fault  tm 
reepects  her  erimey  no  alimony  wiU  be  fpanted:  Id.  In  ^naoonflin,  npon 
eTeiy  diToroe  except  for  the  adultery  of  the  wife,  alimony  may  be  allowed  by 
■tatate:  Siaie  r.  8mUh^  19  Wis.  031.  And  where  divoroe  ia  decreed  to  the 
huaband  for  other  oanaes  than  adnlteiy,  testimony  may  be  reoeiTed  upon  thia 
npon  the  qnestion  of  allowing  alimony,  for  all  the  dronmstanoee  and  the  oon- 
dnot  of  the  partiea  are  to  be  taken  into  oonaideration.  The  oonrt  ie  not  con- 
fined to  the  iamiea  railed  by  the  pleadings:  Helden  t.  Heldm,  7  Id.  296.  In 
Miflsiasippi,  adultery  ia  a  bar  to  alimony:  ffolma  v.  ffolmea,  1  Bfias.  47^ 
Bat  in  Indiana  permanent  alimony  was  allowed  the  wife  even  when  the  di» 
▼oroe  was  granted  beoanse  of  her  adoltery:  Att  ▼.  FuH,  8  Blaokf.  561. 
Bnt  though  the  miscondnct  of  the  wife  does  not  take  from  her  her  allow- 
ance of  permanent  alimony,  it  diminishes  its  amount:  Beavk  t.  Reanris^  2  HL 
242;  Zitver  y.  Zuoar,  S6  Iowa,  190;  Buer/enbtg  v.  Buerfinmgt  23  Minn.  663» 
for  the  oonduct  of  the  parties  is  alwaya  to  be  considered  in  fixing  the  amount 
of  alimony:  See  i^fira, 

Amoust  or  Alzmoitt,  how  AsonTAnraD.— There  ii  no  fixed  rule  aa  to 
the  amount  of  pennanent  alimony.  It  usually  ranges  from  one  half  to  ona 
third  of  the  husband's  property,  or  even  less.  Begard  should  be  had  to  the 
legal  or  equitable  rights  of  either  party,  the  ability  of  the  husband,  the  spe- 
cial estate  of  the  wife^  the  character  and  situation  of  the  parties,  and  tho 
circumstances  of  the  psfticular  oaae:  ramcy  ▼.  Vameiff  16  Bep.  190;  S.  0., 
16  N.  W.  Bep.  36. 

Wyi^9  Sepcaraie  SkUUs  and  AbiUtjf  to  Support  ffeneff,^U  the  wife  caa 
support  herself  according  to  the  social  position  of  the  husband  and  wif«^ 
and  has  suflEicient  means  of  her  own,  no  alimony  will  be  awarded  her:  Stew- 
art on  Mar.  ft  Bit.,  sec.  872;  Mone  v.  Mon$p  25  Ind.  156;  ChaireB  t.  Chairei^ 
10  FU.  308. 

Property  and  AbUUy  qf  ffutband, — So  the  amount  of  the  husband's  prop- 
erty and  hia  capacity  for  earning  and  acquiring  means  are  to  be  taken  into 
consideration,  and  a  proportionate  amount  awarded  the  wife:  Stewart  on  Mar. 
k  Diy.,  sec.  373;  BaHey  v.  BaOey,  21  Gratt.  43;  Turner  ▼.  IVnier,  44  Ala. 
437;  Jeter  ▼.  Jeter,  Id.  391.  If  he  is  destitute  and  unable  to  support  the  wife, 
no  alimony  will  be  awarded:  Id,  But  permanent  alimony  may  be  allowed 
though  no  evidence  may  have  been  adduced  showing  the  income  of  the  hus- 
band. There  is  no  restriction  to  a  portion  of  the  husband's  income.  In  many 
instances  such  a  principle  would  deprive  the  wife  of  alimony.  But  the  amount 
of  the  income  may  be  considered  in  fixing  the  amount:  Schmidt  v.  Schmidt, 

28  Ma  235. 

Conduct  qf  Partke  ia  considered  in  estimating  the  amount  which  will  be 
reasonable  and  just.  The  amount  will  be  larger  if  the  husband's  offense  haa 
been  gross  and  the  wife  has  been  patient  and  long-suffering:  Coooke  v.  Oooke^ 
2  Phillim.  40;  Smith  v.  SmUh,  Id.  235;  Bergen  v.  Bergen,  22  IlL  187;  Burr  v. 
Burr,  7  ^^^1,  207.  If  she  has  conduced  to  his  fault,  it  will  be  less:  Lovett  v. 
Lovett,  11  Ala.  763,  769;  Beams  v.  Beavie,  1  Scam.  242,  245;  Conner  v.  Conner, 

29  Ind.  48$  Zuver  v.  Zuver,  36  Iowa,  190,  198;  Stevens  v.  Stevens,  49  Mich. 
504.  And  stiU  less,  if  anything  at  all  is  allowed,  if  she  alone  is  in  fault,  aa 
we  have  seen:  Palmer  v.  Palmer,  I  Paige,  276.  See  also  Peciford  v.  Peek/ord, 
Id.  274;  Jeter  v.  Jeter,  36  Ala.  391;  Stewart  on  Mar.  k  Div.,  sec.  375;  seo 
Oranes  V.  Oraves,  2  Paige,  62.  XJnchastity  before  marriage  should  reduce 
the  amount:  Vamey  v.  Vamey,  16  Rep.  190;  S.  0.,  16  N.  W.  Bep.  36. 

AU  drcumstomees  qf  the  Parties  are  to  be  considered,  and  thereupon  ia  to- 
be  determined  what  will  be  a  fair  and  just  amount:  Jkmds  v.  Demds,  79  OL 
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74;  Tumerr.  Turner,  44  Ala.  457;  Jeier y,  Jeter,  36  Id.  881;  fffoU  t.  EfoU^ 
83  Ind.  309;  ForreH  t.  Fcrrett,  9  Abb.  Fr.  289;  8.  C,  8  Boiw.  661;  8.  C,  8 
Id.  640. 

In  fiziiig  the  amount  of  alimony,  the  coort  will  not  nek  to  find  how  light 
the  burden  may  be  made^  bat  what  will  be  a  fair  and  Jnst  allotment:  Baileg 
▼.  BaUey,  21  Gratt.  43.  Alimony  should  not  be  lavishly  granted  where  the 
wife  ie  yonng  and  healthy,  bronght  no  property  to  the  hnsband,  and  did  not 
assist  him  in  aoonmnlating  any,  obtained  a  dlToroe  in  oider  to  marry  him, 
and  lived  with  him  only  a  short  time:  OwmmmgM  ▼.  Oummingg,  16  N.  W.  Bep. 
485;  8.  0 .,  50  Mich.  805.  Bnt  one  third  of  the  husband's  estate  was  not  deemed 
too  much  when  the  divorce  was  obtained  for  his  fault,  and  the  wife's  oondoflt 
was  unexceptionable,  and  the  husband  was  shown  to  be  a  man  of  active  busi- 
ness habits,  with  no  legitimate  children  to  support:  Arrmtrotig  v.  Armetromg, 
82  Miss.  279.  See  Peckfard  v.  Ptdif&rd,  1  Paige,  274;  Xodbic^  v.  Lodtridge, 
28  Am.  Dec.  52.  Where  the  wife  has  already  received  from  the  husband  an 
amount  of  property  not  very  disproportionate  to  the  amount  of  alimony 
which  might  otherwise  have  been  allowed  her,  alimony  will  be  denied,  where 
the  other  dreumstances  of  the  case  would  not  entitle  her  to  alimony:  Stemni 
V.  Stevens,  49  Mich.  504.  Where  she  contributes  largely  to  the  property  of 
the  community,  either  from  her  separate  property  or  from  her  personal  labor, 
she  should  share  largely  in  the  property:  Dinet  v.  Eiffenmatm,  80  lU.  274; 
Coohe  V.  Coohe,  2  Phillim.  40;  BnUth  v.  Snitk,  Id.  152;  Street  v.  Street,  2  Add. 
Ecc.  1;  McGfee  v.  MeGee,  10  Ga.  477;  Burr  v.  Bttrr,  7  Hill,  207;  SttUmam 
V.  SUUnum,  7  Baxt.  169;  Ton  Olalm  v.  Van  Olahn,  46  111.  134;  Meteor  v. 
Reeeor,  82  Id.  442.  So  she  will  receive  more  if  she  is  old  and  in  ill  health 
than  if  she  were  young  and  vigorous:  Lovett  v.  Lcnett,  11  Ala.  763,  770; 
Schhaser  v.  Sebheter,  29  Ind.  488,  4d9;  Burder  v.  BursUr,  5  Pick.  427;  Brotm 
V.  Broum,  22  Mich.  242;  WaUmg  v.  WaUing,  16  K.  J.  Eq.  389.  See  Stewart 
on  Mar.  &  Div.,  sec.  375.    See  also  2  Bishop  on  Mar.  &  Div.,  sees.  464-457. 

Amount  a  JIfatter  qf  Diacretiofu — ^There  is  no  fixed  rule  as  to  the  amount  to 
be  granted.  AU  the  above  considerations  are  to  receive  due  weight,  but  the 
decision  is  a  matter  of  judicial  discretion:  Beea  v.  Bees,  3  Phillim.  387;  Powdl 
V.  Powell,  L.  B.,  3  P.  &  D.,  186;  Jone»  v.  Jone$,  L.  B.,  2  P.  A;  D.,  333;  HM 
v.  Htll,  47  Ga.  332.  It  is,  however,  a  matter  of  judioial,  not  arbitrary,  dis. 
cretion;  but  a  dear,  undeniable  case  of  abuse  of  discretion  must  be  made  oat 
before  the  decision  will  be  interfered  with:  Powell  v.  PoweU,  53  Ind.  513,  517* 
See  Stewart  on  Mar.  &  Div.,  sec.  379;  though  it  is  held  sometimes  to  be  a 
matter  of  arbitrary,  unappealable  discretion:  OaU  v.  Call,  65  Me.  407. 

Effect  of  Futubb  Ck>in>x7CT  and  Subsequent  Mabbiaoe  of  Wifk.«> 
Upon  a  divorce  for  the  husband's  adultery,  the  wife's  right  to  snoh  suitable 
allowance  as  may  be  just,  having  regard  to  the  dreumstances  of  the  parties 
at  the  time  of  the  decree,  is  perfect  and  absolute.  Nor  will  the  future  con* 
duct  of  the  wife  affect  this  right  or  the  amount  of  the  allowance.  For  tlus  is  s 
matter  with  which  the  court  or  her  husband  have  no  concern:  fbrreat  v.  For- 
rest,  9  Abb.  Pr.  289;  &  C,  3  Bosw.  661;  S.  0.,  8  Id.  640.  The  right  of  wife 
to  alimony,  and  ability  of  husband  to  f  umidi  it,  are  to  be  determined  by  the 
situation  and  condition  of  the  parties  at  the  time  of  the  entry  of  final  judg- 
ment, and  is  not  to  be  modified  by  any  subsequent  change  in  the  situation  ol 
either  party:  Park  v.  Pcark,  18  Hun,  466.  But  see  "Nature  of  Permaneut 
Alimony,"  sNpra.  And  in  Shepherd  v.  Shepherd,  8  Thomp.  k  0.  715^  it  was 
hdd  that  a  subsequent  marriage  of  the  divorced  wife  was  no  reaaon  for  ve> 
lieving  the  defendant  from  paying  permanent  alimony.  Bui  in  Bowmcm  v. 
24  Ark.  522,  it  was  hdd  that  where  a  divocoad  wife  macrisl 
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«gain  ahe  hu  no  right  to  •limony  from  her  fint  hvBlwiid*  eithar  dnxliig  th» 
Jife  or  after  the  death  of  her  eecond  hvBbaiid,  See  also  Banhton  ▼.  Sanhtionf 
27  Mias.  692. 

DUIBIOK  OV    JUDGB  OS    QUSmOH  OF   FaOT  Uf    MaTTIB   of    PKBMANXir* 

AuMONT  18  ae  oomolasiye  as  the  finding  of  a  jwyx  Jomea  ▼•  t/oMf,  18  Me. 
^08;  S.  C,  36  Am,  Deo.  723.  The  decree  can  not  be  collaterally  attackedi 
<}rmot  y.  Mccney,  74  Mo.  26. 

Alimont  Pendents  Litx.— Partiet  mnst  be  living  separate  when  soit  is 
pending  for  a  dirorce,  whether  from  bed  and  board  or  from  the  bond  of  matri- 
mony or  for  declaring  the  marriage  void  oft  inUio.  "  It  is  logally  improper  for 
the  parties  to  lire  in  matrimonial  cohabitation,  whatever  may  be  the  result  of 
the  suit.  Even  if  the  husband  offer  to  support  the  wife  in  hii  own  honse,  with 
•eparate  beds,  she  should  not  accept  the  offer:"  2  Bishop  on  Mar.  &  Div.,  sec 
384;  8yke»  ▼.  ffaldead,  I  Bandf .  483.  See  Pinekard  ▼.  Pmekard^  22  Oa.  31. 
Alimony  is  an  allowanoe  for  a  separated  wife,  or  for  the  wrongful  refusal  to 
support  her:  Garland  v.  Ckirland^  50  Miss.  604^  716;  Battey  y.  BaUqf^  1  B.  L 
212,  216,  217;  and  therefore  the  parties  must  be  living  separate  to  justify  an 
allowanoe  of  alimony  pendente  UUi  Stewart  on  Mar.  &  Diy.,  sees.  383,  384; 
Tatfnutn  ▼.  Ta^pnan,  2  Md.  Ch.  393;  AnehOz  ▼.  Anakuiz,  16  N.  J.  Eq.  162; 
Htdnqf  V.  Quiney,  10  N.  H.  272;  Bunu  ▼.  Bwme,  60  Ind.  269;  BaUey  r.  Bai- 
ii^,  1  B.  L  212. 

Suit  must  bb  PxNDiNa. — ^The  suit  must  be  actually  pending,  for  until 
then  the  court  has  no  jurisdiction  over  the  partiest  Bi^op  on  Mar.  ft  Div., 
aec  884.  It  must  not  be  granted  before  the  defendant  has  appeared  or  been 
aummoned,  for  until  then  the  suit  is  not  pending,  and  the  court  has  no  jurii^ 
diction  oyer  the  defendant:  Deane  y.  Deone,  28  L.  J.  M.  O.  23;  Beard  ▼. 
Beardf  21  Ind.  821;  Tarnkme  y.  Tomkme,  1  Sw.  ft  Tr.  163;  ffoUand  y.  Jloi' 
iand,  4  Houst.  86;  Lyt!e  y.  Lytte,  48  Ind.  200;  Madden  y.  Fielding,  19  La. 
Ann.  605;  BusaeU  y.  Rvuedl^  69  Me.  336;  BUison  y.  Martin,  53  Mo.  576t 
Bimmone  y.  Sinwuma,  PhiU.  63;  Cox  y.  Cox,  19  Ohio  St.  502;  Weishaupt  y. 
Wdehaupl,  27  Wis.  621.  Application  for  alimony  is  not  admissible  before  the 
term  to  which  the  summons  for  the  defendant's  appearance  is  returnable:  Hoi' 
fond  y.  HoOand,  4  Houst.  86.  Alimony  will  not  in  some  courts  be  granted 
to  the  wife,  when  defendant,  before  she  answers:  AUen  y.  Allen,  Hempet.  68. 
It  must  appear  upon  a  motion  for  suit  money  that  the  suit  has  been  actually 
commenced,  and  that  a  meritorious  cause  of  action  eziBts.  But  it  is  no 
objection  that  the  motion  was  made  before  seryioe  of  the  complaint  if  it  waa 
not  actually  heard  until  after  the  sendee:  Weisha^  y.  Weishaupt,  27  Wis. 
621.  Temporary  alimony  allowed  after  answer  senred,  but  before  it  was 
filed,  is  not  erroneously  allowed:  Moev,  Mae,  39  Id.  308.  An  application  for 
temporary  alimony  should  be  made  after  appearance  of  the  defendant  upon 
petition,  and  due  notice  to  the  opposite  party.  But  a  motion  to  set  aside  an 
ex  parte  order  for  temporary  alimony  will  not  be  heard  after  final  decree: 
LomjfeOonff  y.  LongfeUow,  Clarke,  344.  It  must  be  allowed  in  the  court 
where  the  suit  is  pending:  Bennett  y.  Southard,  35  Gal.  688.  No  allowance 
can  be  made  the  wife  when  it  appears  that  her  bill  was  improperly  filed,  as  in 
her  own  name  instead  of  in  the  name  of  a  next  friend:  Wood  y.  IToocf,  2 
Paige,  454.  And  after  final  decree  or  after  dismissal  of  the  suit  no  alimony 
jMtKtenfe  lito  will  be  granted.  For  then  the  suit  is  no  longer  pending,  andtha 
court  has  no  Jurisdiction  of  the  parties:  Newman  y.  Newman,  69  SL  167; 
Wilde  y.  WUde,  2  Key.  306;  Cfheetnut  y.  CfheetmO,  77  HI.  846;  ffarreU  y. 
HarrtU,  39  Ind.  185;  Watere  y.  Walere,  49  Mo.  885;  Permme  y.  Permme,  7 
Humph.  183:  Kamp  y<.  &Mmp,  59  N.  T.  212;  see  Wood  y.  ITood;  7  Lana. 
Paa  Toii.  LZ— 43 
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205.  Bat  alimoBj  pendente  Hie  may  be  ordered  notwithBtaoding  a  decree 
tdH  has  been  made  for  the  dissolntion  of  the  marriage:  EWe  t.  ElUSf  16  Bep. 
70^.  Alimony  when  prayed  for  in  the  petition  is  to  be  granted,  though  no 
statement  of  the  claim  be  contained  in  the  original  notice  or  summons:  Me- 
Eioen  v.  McEwen,  26  Iowa,  375.  An  order  for  temporary  alimony  may  be 
made  at  CMam1)ers  in  Wisconsin:  Be  Gill^  20  Wis.  686. 

Pending  an  Appeal,  alimony  is  granted  either  by  the  lower  conrt^  accord- 
lug  to  some- practice:  Beilly  v.  BeUly,  60  Cal.  624;  Hunter  ▼.  Hunter,  100  EL 
477;  King  v.  King,  27  Ala.  387:  MUler  v.  Miller,  43  Iowa,  325;  Chc^ee  ▼. 
Chaffee,  14  Mich.  423;  Moe  v.  Moe,  39  Wis.  308;  or  by  the  appellate  conrt^ 
according  to  other  practice:  Krauee  ▼.  Krauae,  23  Id.  354;  Weishca^  t. 
Weishaupt,  27  Id.  621;  GoUUmiih  v.  Ooldemilh,  6  Mich.  285;  Lobe  v.  Lake^ 
16  Not.  363.  The  oonrt  will  allow  additional  counsel  fee  if  the  hosband 
appeal  from  the  judgment:  Winton  y.  Winton,  12  Abb.  N.  C.  159;  Lake  y. 
Lake,  16  Key.  363.  Alimony  may  be  allowed  pending  an  appeal,  and  a  mar* 
riage  after  the  divorce  is  no  bar  to  a  decree  of  alimony  pendente  lite  pending  aa 
appeal:  King  v.  King,  38  Ohio  St.  370.  But  alimony  pending  appeal  by  the 
wife  is  not  a  matter  of  right,  and  there  should  be  a  certificate  that  the  appeal 
is  in  good  faith  or  a  showing  by  counsel  to  that  effect:  HoUha^er  v.  HoUkoe-' 
fer,  47  Mich.  643;  Zeige9\fuss  v.  Zeigenfuee,  21  Id.  414.  And  when  her  appesl 
appears  to  be  without  merit,  the  appellate  court  will  not  grant  temporary 
alimony:  Krauee  v.  Krauae,  23  Wis.  354. 

Tebipobart  Alimont  Awarded  as  Mattbb  ov  Goubsb  upon  MAxnro 
OUT  OF  Prima  Facib  Oasb. — The  rule  of  the  principal  case,  that  alimony 
pendente  hte  is  awarded  almost  as  a  matter  of  course  upon  proof  of  marriage 
and  the  pendency  of  the  suit,  is  well  settled.    The  court  ivill  not  go  into  the 
merits  of  the  case  upon  the  question  of  allowing  alimony  pendente  liter  Smith 
V.  Smith,  2  Phillim.  158;  Smith  v.  SmUh,  4  Sw.  &  Tr.  228;  McOee  y.  McGee, 
10  Ga.  478;  Frith  v.  Frith,   18  Oa.  272;  Fwoier  v.  Foider,  4  Abb.  Pt.  411; 
Leslie  v.  Leslie,  6  Abb.  Pr.,  X.  S.,  193;  Hammond  v.  Hammond,   Clarke, 
151;   Wright  v.  Wright,   1  Edw.  Ch.  62;  Bichardson  v.  Biehardson^  30  Am. 
I>ec.  538;  Skeann  v.  Shestrin,  5  Jones  Eq.  233;  Taylor  v.  Taylor,  1  Jones 
L.  528;  Daiger  v.  Daiger,  2  Md.  Ch.  335;  Coles  v.  Coles,  Id.  341;  TaynuM 
y.   Toyman,  Id.   393;  Amos  v.  Amos,  4  N.  J.  Eq.   171;  Mix  y.  Mix,  1 
Johns.  Ch.   108;    Denton  v.  Denton,    Id.    364;    Tfiompeon  y.  Tltompson,   3 
Head,  527;  Porter  y.  Porter,  41  Miss.  116;  Litowich  v.  LUowieh,    19  Kan. 
451;  Swearingen  v.  Swearingen,   18  Qa.  316.    A  prima  facie  cose  for  the  relief 
sought  must  be  made  out:  Countz  y.  Countz,  30  Ark.  73;  Phelan  y.  Phelan,  12 
Fla.  449;  Harrell  v.  Harrell,  30  Ind.  185;  Cliaffee  v.  Chaffee,  14  Mich.  4a^;  Bal- 
lentine  y.  BaUentme,  6  N.  J.  Eq.  471;  Warden  y.    Woulen,  3  Edw.  Ch.  387; 
Kennedy  y.  Kennedy,  73  N.  Y.  369;  Bonbon  y.  Bonbon,  3  Robt.  715;  Ervin  y. 
Enmn,  4  Jones  Eq.  82;  Sparks  y.  Sparks,  69  N.  C.  319;    Ward  r.  Ward,  1 
Tenn.  Ch.  262;  Lishey  v.  Lisfiey,  2  Id.  1;  Krause  v.  Krause,   23  Wis.  354; 
Weishaupt  y.  Weisliaupt,  27  Id.  621;  and  see  cases  cited  supra.    Affidayits  in 
opposition  are  admitted  for  the  purpose  of  fixing  the  amount  of  the  alimony: 
Wright  y.  Wright,  1  Edw.  Ch.  62;  and  tashow  that  her  misconduct  was  so  glar- 
ing that  no  aid  should  be  giyen  her  to  prosecute  the  suit:  Fowler  y.  Fowler,  4 
Abb.  Pr.  411.     But  it  is  not  competent  for  the  defendant  to  read  his  answer 
or  affidavits  in  support  of  it  on  a  question  of  allowing  alimony  pendente  lite, 
though  he  may  do  so  on  a  question  of  the  amount  of  alimony:  Shearinr. 
Sheartn,  5  Jones  Eq.  233.    On  motion  for  alimony  pendente  Ute,  upon  bill  and 
answer  and  affidavits  taken  on  both  sides,  it  is  proper  for  the  court  to  look 
into  the  merits  of  the  case  as  thus  far  disclosed:  Begbie  y.  Begbie,  7  K.  J.  Eq. 
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98.  That  the  snit  is  institated  in  good  faith  mnst  appear,  and  that  it  is  not 
oommenoed  merely  for  the  purpose  of  obtaining  money  from  the  hnshand: 
Kinigan  v.  Kirrigan,  15  Id.  146.  Id  that  case  the  parties  had  been  di- 
vorced in  another  state,  and  the  wife  instituted  proceedings  for  divorce,  and 
prayed  alimony.  See  also  lAiowkh  t.  IdtowUhi  1 9  Kan.  451 .  The  court  should 
inquire  as  to  the  authority  for  bringing  the  suit,  where  there  is  suspicion  of 
the  6oiia  .^des  of  the  proceeding:  Swearimgen  ▼.  Swearingen^  18  Ga.  316.  And 
in  ComUa  ▼.  Counta,  30  Ark.  73,  it  is  held  that  upon  an  application  for  ali- 
mony pendente  Jite  some  showing  of  merit  must  be  made  by  the  plaintiff,  by 
affidavit  or  otherwise,  if  the  allegations  of  her  complaint  are  denied  by  the 
answer,  supported  by  the  affidavits  of  witnesses.  In  an  application  for  ali- 
mony pendaUe  lUe,  the  ease  is  taken  most  strongly  against  the  petitioner,  upon 
whom  is  the  burden  of  proof,  and  all  the  facts  upon  which  an  order  for  alimony 
is  founded  must  be  proved.  The  order  must  not  rest  upon  mere  presumption 
or  conjecture:  WaUing  v.  WaOing,  16  N.  J.  Eq.  389.  Where  the  case  is 
brought  to  a  hearing  before  any  temporary  alimony  is  ordered,  it  should  not 
then  be  made  if  the  case  appears  to  be  one  where  the  plaintiff  had  no  reasona- 
ble ground  of  suit:  Unienoood  v.  dndenoood,  12  Fla.  434.  But  where  the  wife 
is  defendant  and  discloses  a  substantial  defense,  it  is  not  the  general  rule  to 
try  the  case  upon  oonfficting  affidavits,  but  to  award  the  temporary  alimooy 
almost  as  a  matter  of  course:  Leslie  v.  Leslie,  6  Abb.  Pr.,  N.  8.,  193. 

Marbiaob  must  Appsar. — The  duty  to  support  the  wife  being  based  upon 
the  marriage  existing  between  the  husband  and  wife,  no  alimony  could  be 
granted  if  this  did  not  appear:  Swearingen  v.  Swearingen^  18  Qa.  316;  Frith 
V.  Friik,  18  Id.  272;  see  supra^  "  Marriage  Necessary  to  Grant  of  Permanent 
Alimony;*'  LUowich  v.  LUawich,  19  Kan.  451;  Vreeland  v.  Vreeland,  18  N.  J. 
E(i.  43;  Collins  v.  ColUns,  71  N.  Y.  269;  S.  G.,  80  Id.  1.  The  marriago  of 
the  parties  should  be  admitted  or  provod  before  alimony  pendente  lite  is 
allowed:  See  the  principal  case;  York  v.  York,  84  Iowa,  530;  Kinzey  v. 
Kkntyj  7  Daly,  46.  Prima  fads  proof  is  sufficient:  Her/orth  v.  Herforth,  2 
Abb.  Pr.,  N.  S.,  48.3,  488;  ColUns  v.  ColUns,  80  N.  Y.  1.  If  husband  resist 
the  application  on  this  ground,  the  alimony  should  not  be  granted  before  this 
point  is  decided:  Roseberry  v.  Boseberry,  17  Ga.  139.  If  it  be  alleged  by  the 
husband  in  his  answer  that  his  wife  was  married  at  the  time  he  married  her, 
this  must  be  denied:  Collins  v.  ColUns,  71  N.  Y.  269.  The  oniis  is  upon  the 
applicant:  S.  G.,  80  Id.  1.  lu  an  action  to  set  aside  a  decree  of  divorce, 
alimony  pendente  lUe  should  not  be  allowed,  for  marriage  must  exist  before 
such  alimony  can  be  allowed:  Wilson  v.  Wilson,  49  Iowa,  544;  McFarland  v. 
McFarland,  51  Id.  565.  It  is  not  necessary,  in  North  Garolina,  to  pass  upon 
the  question  of  marriage  or  no  marriage  before  allowing  alimony  pendente  lite: 
Sckonwald  v.  Sckonwcdd,  Phill.  Eq.  215. 

NulUty  Suits. — The  question  of  allowing  alimony  pendente  lite,  when  the 
objection  of  no  marriage  is  interposed,  arises  most  frequently  i^  suits  brought 
for  the  purpose  of  annulling  the  marriage  for  some  cause  existing  at  the  time 
of  the  marriage.  In  BarUett  v.  BaHlett,  Glarke,  460,  it  was  held  that  the 
legislature  not  having  conferred  the  power  upon  the  court  to  grant  alimony 
pendente  lite  in  suits  for  nullity  of  marriage,  the  court  could  not  allow  it.  But 
it  vi  now  generally  awarded  when  the  husband  prosecutes  the  suit  for  nul. 
Uty  on  the  ground  of  some  marital  disability  existing  at  the  time  of  the  mar- 
r\^c,  if  these  allegations  which  reu'lcr  the  marriage  void  €ui  initio  be  denied 
by  the  wife  on  oath:  North  v.  Norlli,  1  Barb.  Ch.  241;  S.  C,  43  Am.  Deo. 
778;  iTmzey  v.  Kinzey,  7  Daly,  460;  Vroorn  v.  Marsh,  29  N.  J.  Eq.  15;  for, 
is  we  have  seen,  the  court  will  not  go  into  the  merits  of  the  case,  or  try  the 
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is  an  nndenied  charge  of  adultery  against  her.  But  when  the  bill  is  filed  by 
the  wife  for  a  separation,  it  is  so  far  from  being  a  matter  of  course  to  allow 
alimony  and  expenses  that  it  must  at  least  appear  that  the  plaintiff  had  good 
ground  for  bringing  the  suit.*'  Injury  and  a  meritorious  cause  of  action  must 
be  shown  1)efore  alimony  pendente  Ute  will  be  granted  in  a  suit  for  such  a  di- 
Torce:  Warden  v.  Worden,  3  Edw.  Ch.  387;  Solomon  ▼.  SoUmum^  28  How.  Pr. 
218;  I><wU  v.  Davis,  75  N.  Y.  221;  Boubon  v.  Boubon,  3  Robt  715;  Ihttfjhertf 
T.  Dougherty,  8  N.  J.  Eq.  540.  When  in  the  discretion  of  the  court  it  is  ap- 
parent that  there  is  no  probability  that  the  wife  will  succeed  ultimately  is 
obtaining  the  decree  of  separation  prayed  for,  alimony  pendenie  lite  will  be 
withheld:  Snyder  v.  Snyder,  3  Barb.  G21;  ffollerman  v.  JToUerman,  I  Id.  54; 
McDomugh  t.  McDonough,  26  How.  Pr.  193.  But  though  the  wife  in  fact 
fail  eventually  in  hex' suit  for  a  separation,  she  is  entitled  to  alimony  pendente 
Ute:  Lauber  y.  Mast,  15  La.  Ann.  593. 

Settlement  between  Parties  as  Bak  to  Tempokabt  Alimony. — Where, 
pending  the  divorce  proceedings,  tlie  parties  have  made  a  settlement  by  which 
a  certain  amount  is  to  be  paid  by  the  husband  to  the  wife  for  her  support,  and 
other  property  is  granted  to  her,  it  is  erroneous  for  the  court  to  make  provis- 
ion by  way  of  temporary  alimony:  McLaren  ▼.  McLaren,  33  Ga.  (Supp.)  99; 
see  Collins  ▼.  Collins,  71  N.  Y.  269.  But  it  is  not  sufficient  ground  for  refus- 
ing temporary  alimony  that  the  husband  has  made  provision  for  her  mainte- 
nance, and  will  do  so  in  future:  Pinckard  v.  Pinckard,  22  Ga.  81.  The  wife 
may  make  a  bona  fide  settlement  for  alimony  with  her  husband:  Gregory  v. 
Gregory,  32  N.  J.  Eq.  424.  A  settlement  of  an  action  for  separation  can  not 
be  set  aside  at  the  suit  of  the  wife's  at^mey,  unless  it  was  made  in  bad  faith, 
with  intent  to  defraud  him:  Cliaae  v.  Chase,  29  Hun,  527.  But  an  agreement 
as  to  alimony,  made  during  the  pendency  of  the  suit,  can  not  be  enforced  in- 
dependently of  the  sanction  of  the  court:  Moon  ▼.  Baum,  58  Ind.  194  Ali- 
mouy  pendente  Ute  will  not  be  allowed  when  it  appears  that  the  wife  has  left 
her  husband  and  gone  to  her  father's,  and  the  father  agreed  with  the  hus- 
band that  he  would  make  no  claim  for  the  wife's  support  if  the  husband  would 
make  no  claim  for  her  services:  Bartlettv,  Barllett,  Clarke,  460. 

No  Alimony  Pendente  Lite  Allowed  when  SspARiiTioN  is  not  Justi- 
fiable. Alimony  pendente  lite  for  the  support  of  the  wife  is  allowed  when  she 
is  living  separate  and  apart  from  her  husband,  and  not  otherwise:  Stewart  on 
Mar.  &  Div.,  sees.  liSii,  384.  But  if  it  appear  that  she  has  left  her  husband's 
bed  and  board  without  cause,  no  alimony  will  be  allowed  her:  LaUuxm  v.  Zo- 
tluim,  30  Gratt.  307;  Anonymous,  4  Desau.  04.  Where  the  bill  shows  no  suffi- 
cient cause  for  the  wife's  leaving  the  husband's  house,  alimony prficif#nte  UteinSl 
be  refused,  unless  she  should  go  bock,  and  her  husband  refuse  to  receive  her: 
Berjbiev.Begbie,  7  N.  J.  Eq.  98;  see  MarUn  y.MoHin,  8  Id.  563;  Balknti^. 
V.  Ballentine,  5  Id.  471;  Boubon  v,  Boubon^  3  Robt.  715.  So  when  itappesn 
by  the  husband's  answer  that  he  is  willing  to  take  the  wife  back  to  his  bed 
and  board:  Slack  v.  Slack,  Dudley,  165.  In  Anonymous,  4  Desau.  94,  though 
the  court  refused  alimony  to  the  wife,  she  having  left  her  husband  without 
cause,  yet  the  court  boxmd  him  to  his  offer  to  allow  her  one  half  the  net  m- 
como  of  the  estate  she  brought  him  by  marriage,  though  he  retracted  the 
offer,  but  did  not  offer  to  receive  her  back. 

Where  Wife  Unreasonably  Delays  Pbobeoution  of  Suit  she  will 
not  bo  allowed  alimony  pendente  Ute  during  that  time.  In  such  case,  she  eu 
not  be  said  to  be  acting  in  good  faith:  Ward  v.  Ward,  1  Tenn.  Gh.  282) 
Fowler  v.  Fowler,  4  Abb.  Pr.  411. 
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Allowancb  Ain>  Amount  of  Tbmpobabt  Aldcont  Matter  of  Disc&s- 
noN,  NOT  Revxbsiblb  Except  fob  Flagbant  Abuse.  As  in  the  case  of 
permanent  alimony,  bo  in  the  case  of  temporary  alimony,  the  allowance  is  a 
matter  of  discretion  in  the  court.  The  didtinotion  has  been  taken  that 
whether  alimony  pendente  lite  shall  be  allowed  at  all  is  a  matter  of  law,  and 
how  much  shall  be  allowed  is  a  master  of  discretion:  Schonioald  v.  Sdton- 
toald^  Fhill.  £q.  215.  But  many  cases  hold  that  the  whole  question  of 
allowance  of  alimony,  whether  it  shall  be  allowed  at  all,  and  its  amount, 
is  a  matter  for  the  sound  discretion  of  the  court:  Small  v.  Umall,  42  Iowa, 
111;  F088  Y.  F088,  100  111.  C7C;  Ilarriaon  v.  Harrison,  49  Mich.  240;  Leslie  ▼. 
Leslie,  6  Abb.  Pr.,  N.  S.,  193;  Collins  v.  ColUns,  80  N.  Y.  1;  Sumner  v. 
Sumner,  54  Wis.  642;  in  view  of  all  the  circumstances  of  the  case.  The  age, 
•ex,  pecuniary  and  social  condition  of  both  parties,  their  habits  of  living 
and  previous  conduct,  and  like  circumstances  affecting  the  case  are  to  be 
considered.  And  as  the  court  does  not  go  into  the  merits  of  the  c^ise,  he  is 
to  decide  in  his  discretion  whether  the  necessary  facts  exist  which  authorize 
a  grant  of  temporary  alimony,  and  is  also  to  determine  whether  any  exist 
which  should  forbid  the  grant:  Small  v.  Small,  42  Iowa,  111;  Hill  ▼.  Ilill,  47 
Oa.  332;  JolUff  ▼.  JolUf,  32  111.  527;  Dieben  y.  Dick^  38  Ga.  663;  Bergen  v. 
Bergen,  22  111.  187;  Marker  v.  Marker,  11  N.  J.  Eq.  256;  Waldnm  v.  Waldron, 
^5  Pa.  St.  231 ;  Bedell  v.  Bedell,  1  Johns.  Ch.  604;  Fowler  v.  Fowler,  4  Abb.  Pr. 
411;  LUoimch  v.  LUowkh,  19  Kan.  451. 

As  to  the  amount  of  temporary  alimony,  there  is  no  fixed  rule:  Bees  v.  /2ee% 
3  Phillim.  387;  StiUman  v.  Stillman,  7  Baxt.  179,  183.  So  this  is  generally 
conceded  to  be  a  matter  of  judicial  discretion,  taking  into  consideration  the 
needs  of  the  wife,  the  ability  of  the  husband  to  pay,  and  all  the  circumstances 
of  the  case:  FooU  v.  FooU,  22  HI.  425;  Wliitsell  v.  WTuUell,  8  B.  Mon. 
60;  Hammond  v.  Hammond,  Clarke,  151;  Burr  v.  Burr,  7  Hill,  207;  Hal^ 
iock  V.  Halloek,  4  How.  Pr.  160;  Forrest  ▼.  Forrest,  6  Ducr,  102 ;  S.  C,  8 
Abb.  Pr.  141 ;  Lawrence  ▼.  Lawrence,  3  Paige,  2C7;  De  Llamosas  v.  De  Lla- 
moMv,  62  N.  Y.  618;  Hecht  v.  HecJU,  28  Ark.  92;  Corey  v.  Corei/,  81  Ind.  469; 
Harrell  v.  HarrtU,  39  Id.  135;  Scldosser  v.  Schlosser,  29  Id.  488;  Campbell  v. 
Campbell,  67  Ga.  423;  Smith  v.  Smith,  2  Phillim.  235.  The  judgment  of  the 
court  with  respect  to  the  allowance  or  the  amount  of  alimony  pendente  Ute 
is  discretionary,  therefore,  and  will  remain  undisturbed  on  appeal  or  error, 
unless  there  appear  a  clear  and  flagrant  abuse  of  this  discretion  :  Hec/U  r. 
Hecht,  28  Ark.  92;  Corey  v.  Corey,  81  Ind.  469;  Fosa  v.  Foss,  100  111.  676; 
Leslie  V.  Leslie,  0  Abb.  Pr.,  N.  S.,  193;  De  Llamosas  v.  De  Llarnoaas,  62  N. 
T.  618;  Sumner  v.  Sumner,  5i  Wis.  642.  Where  the  amount  is  unreasonably 
exorbitant,  the  allowance  will  be  reduced :  Von  Olalin  v.  Von  Olahn,  46  111. 
134;  Cravens  v.  Cravens,  4  Bush,  435;  Conner  v.  Conner,  29  Ind.  48;  Ward  law 
▼.  Wardlaw,  39  Ga.  53.  But  where  the  amount  decreed  is  not  excessive, 
taking  into  consideration  the  husband's  resources  and  the  conduct  of  the  par- 
ties, the  decree  will  not  be  interfered  with:  Collins  v.  Collins,  29  Id.  517.  80 
when,  upon  taking  all  the  circumstances  into  consideration,  the  blamelc>»s 
conduct  of  the  wife  and  the  reprehensible  conduct  of  the  husb<4nd,  the  amount 
is  not  excessive,  it  will  not  bo  disturbed:  Riulnuxn  v.  Rodman,  5  Ind.  6!); 
Tltomberry  v.  Thomf)erry,  4  Litt.  251;  Burr  v.  Burr,  10  Paige,  20. 

Conduct  o^  tlie  Parlies  is  to  be  considered  in  determining  'whether  alimony 
will  be  allowed,  and  its  amount:  Fowlrr  v.  Fowler,  4  Abb.  Pr.  411.  Licen- 
tious acts  and  misbehavior  of  the  wifo  boforo  the  acts  of  cruelty  alleged  in  a 
bill  by  the  wifo  for  a  divorce  a  mensa  et  Utoro  will  destroy  her  claim  for 
maintenance:  Bedell  v.  Bedell,  1  Juhna.  Ch.  604.     Affidavits  of  a  physician 
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ftre  adminible  in  rapport  of  an  application  for  alimony  pendente  fife;  as  £ur  a* 
the  matters  diadoeed  are  not  confidential:  Schloner  ▼.  Schioemr,  29  Ind.  488L 

Amount  or  Alxmost  Pbndxivtb  Litb. — Alimony  pendente  lUe  is  always 
smaller  proportionally  than  permanent  alimony,  as  the  former  is  awarded 
without  a  consideration  of  the  merits  of  the  case,  but  merely  as  a  temporary 
support:  Lawrence  y.  Lcuorence,  3  Paige,  267;  see  Cooke  v.  Cooke,  2  Phillim. 
40;  Kempe  ▼.  Kempe,  1  Hagg.  Ecc.  632;  McOee  t.  McGee,  10  Oa.  477,  400;^ 
Amoe  T.  ilmos,  4  N.  J.  Eq.  171»  172;  Oermond  ▼.  Cfermond,  4  Paige,  643,  G46; 
Hammond  ▼.  ffammond,  Clarke,  151, 153;  see  2  Bishop  on  Mar.  &  Div.,  sec.  462. 
The  allowance  of  alimony  is  merely  for  the  purpose  of  maintaining  the  wife 
temporarily,  and  enabling  her  to  maintain  her  suit  or  defense,  therefore  she 
should  be  content  to  live  modestly  and  in  retirement:  Hawbee  v.  Haahea,  1 
Hagg.  Ecc.  526;  Reea  t.  Reee,  2  Phillim.  387;  SmUh  ▼.  SmUh,  Id.  152;  Stoiy 
T.  Story,  Walk.  Gh.  421;  Amoe  v.  Amoe,  4  N.J.  Eq.  171,  172;  JforreU  ▼. 
Morrell,  2  Barb.  480.  So  the  amount  allowed  will  be  limited  to  the  actual 
needs  of  the  wife:  CferTnond  ▼.  Oermond,  4  Paige,  643;  Hammond  v.  Haa^ 
mond,  Clarke,  151,  153;  Amoa  v.  Amos,  4  N.  J.  Eq.  171,  172;  MeCfee  v.  Mc- 
Oee, 10  Qa.  477,  490.  But  see  Leslie  y.  Leslie,  6  Abb.  Pr.,  N.  S.,  19a  Yet 
the  rank  and  condition  of  the  parties  will  be  considered:  Forrest  y.  Forrett, 
6  Duer,  102;  8.  C,  3  Abb.,  Pr.  144;  Leslie  y.  Leslie,  6  Abb.  Pr.,  K.  8.,  193; 
Jeter  v.  Jeter,  36  Ala.  391.  Expense  of  living  is  estimated  according  to  the 
expense  where  the  wife  chooses  to  reside,  unless  that  expense  be  dispropor- 
tioned  to  the  property  of  the  husband:  Oermond  v.  Oermond,  4  Paige,  643L 
Where,  pending  a  suit  for  diyoroe  by  the  husband  against  the  wife,  on  tho 
ground  of  adultery,  which  was  at  issue  on  her  sworn  answer,  it  appeared 
that  the  state  of  her  health  was  such  as  to  make  it  necessary  for  its  preser- 
vation that  she  should  pass  the  winter  in  a  tropical  climate,  the  court  ordered 
the  husband  to  pay  her  a  sufficient  sum  to  enable  her  to  proceed  to  such  cli- 
mate and  pass  the  winter  there :  Lijnde  y.  Lynde,  4  8andf.  Ch.  373.  Tho 
amount  of  alimony  pendente  lite  may  be  altered  and  increased  upon  its  appear* 
ing  that  the  necessities  of  the  wife  require  it,  and  the  amount  of  the  husband** 
property  justifies  the  allowance:  Forrest  v.  Forrest,  5  Bosw.  672. 

Proportioned  to  the  Hu^and's  Property  and  Income. —  The  amount  of  th» 
husband's  property  and  income  is  to  be  considered  in  fixing  the  amount  of 
alimony :  Lishey  y.  Li^,  2  Tenn.  Ch.  1;  IfcOee  v.  JfeOee,  10  Oa.  477. 
His  ability  to  earn  money  is  to  be  considered,  and  the  court  will  compel 
him  to  exert  his  abihty  if  he  has  no  other  resource :  Mtue'  v.  Muse,  84 
N.  C.  35;  CampbeU  v.  Campbell,  37  Wis.  206;  JMenmuller  v.  EidenmuUer,  37 
Cal.  364;  Foote  v.  FooU,  22  111.  425;  Holmes  v.  Holmes,  29  N.  J.  Eq.  9,  II; 
Battey  v.  Battey^  1  R.  I.  212;  Prince  v.  Prince,  1  Rich.  Eq.  286;  Bailey  v. 
Bailey,  21  Gratt.  43.  The  nature  and  amount  of  the  husband's  means» 
the  claims  of  his  children  and  others  upon  him  for  support,  and  his  abil- 
ity to  support  himself  by  his  own  exertions  are  to  be  considered:  Law- 
rence  v.  Lawrence,  3  Paige,  267.  The  allowance  of  alimony  pendente  lite 
must  be  made  out  of  the  husband's  estate,  and  not  out  of  that  of  his  next 
friend,  if  he  be  a  minor  and  institute  suit  in  that  way:  Thayer  v.  Thayer,  9 
R.  1. 377.  By  statute  in  North  Carolina  in  an  application  for  adimony  pendente 
Ute.  the  amount  of  the  husband's  property  must  be  set  out:  Oaylord  v.  Oay* 
lord,  4  Jones  Eq.  74.  Although  the  amount  of  an  allowance  to  the  wife 
pending  a  divorce  suit  is  less  liberal  than  a  permanent  allowance,  yet  the  has* 
band's  means,  together  with  other  circumstances,  should  be  considered  in 
fixing  the  former  as  well  as  the  latter:  and  it  should  not  be  limited  to  the 
actual  naoessities  of  the  wife:  Leslie  v.  LetiUe.  6  Abb.  Pr.,  N.  8.,  193.    S« 
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the  circamctanoes  and  social  position  of  the  parties  is  to  be  oooaidefed:  Jeter 
T.  Jeter,  36  Ala.  391;  Forrest  ▼.  Forrest,  6  Daer,  102;  S.  C,  3  Abb.  Pr.  144. 

Wif^a  Separate  Means  and  AbilUj/  Considered, — ^When  the  wife  has  snf- 
ficient  separate  proi>erty»  the  reason  for  giving  her  alimony  or  suit  money 
does  not  ezist»  and  she  ia  not  entitled  to  either:   Westerfield  y.  Westerfield, 
36  N.  J.  Eq.  195;  &  C,  15  Rep.  342.     Therefore  in  fixing  the  amoant  of  ali- 
mony pendente  Ute  the  amoant  of  the  wife's  separate  estate  is  to  be  consid* 
ered:  Jeter  ▼.  Jeter,  36  Ala.  391;  KUliam  ▼.  EXLUam,  25  Ga.  186;  Corey  v. 
Corey,  81  Ind.  469.    And  if  she  be  found  to  have  sufficient  separate  prop* 
erty  or  means  of  her  own  to  provide  for  her  separate  maintenance,  no  ali- 
mony, temporary  or  permanent,  will  be  awarded  her:  D'Agmiar  t.  lyAguUar^ 
1  Hagg.  Eco.  773;  Beleher  r,  Belch&r,  1  Curt.  Eco.  444,  446;  Bremmer  v. 
Bremmer,  3  Sw.  &  Tr.  249;  PoweU  ▼.  PoweU,  L.  B,.,  3  P.  &  B.,  65,  66,  186, 
192;  Baton  ▼.  Eaton,  L.  E.,  2  P.  &  D.,  51,  52;  George  v.  Oeorge,  L.  R.,  1  P. 
A  D.,  554,  555;  Turner  v.  Turner,  4i  Ala.  487,  451,  452;  P'mckard  v.  Pinek- 
ard,  22  Ga.  81,  32;  SUllman  v.  SULlman,  99  111.  196,  202,  204;  Morse  y.  Morse, 
25  Ind.  156^  163;  Kenemer  v.  Kenemer,  26  Id.  330,  332;  Logan  v.  Logan,  2  B. 
Mon.  142,  149;  Gaines  v.  Gaines,  9  Id.  295,  303;  Coles  v.  Coles,  2  Md.  Ch.  341, 
347;  Daiger  v.  Daiger,  Id.  331,  338;  Brown  v.  Brown,  22  Mich.  242,  245; 
SlcoensY.  Stevens,  49  Id.  504;  Porter  v.  Porter,  41  Miss.  116,   113;  Willing  v. 
Wf'jUng,  16  N.  J.  Eq.  389,  391;  Westerfield  ▼.  WesterfUld,  36  Id.  195;  Collins 
T.  CoiUns,  80  N.  Y.  1;  S.  C,  2  Paige,  9, 10;  Maxwell  v.  Maxwell,  28  Hun.  566; 
Hoffman  ▼.  Hoffman,  7  Robt.  474;  MtUer  ▼.  MiUer,  75  N.  C.  70;  Converse  v. 
Converse^  9  Rich.  Eq.  535;  Lishey  ▼.  Lishey,  2  Tenn.  Ch.  1;  Coad  t.  Cbcuf,  40 
Wis.  392,  393.     A  reference  to  a  master  to  ascertain  the  resources  of  the  wife 
in  order  that  the  court,  in  granting  temporary  alimony,  may  be  informed  in 
this  regard,  is  proper;  Maxwell  v.  Maxwell,  23  Hun,  566.    In  Boss  y.  Ross,  47 
Mich.  185,  it  is  held  that  temporary  alimony  is  not  granted  unless  it  appears 
by  the  bill  or  petition  that  the  wife  has  no  separate  property  of  her  own^ 
and  that  the  husband  has  property.    But  sXimxmy  pendente  Ute  will  be  allowed 
when  the  income  of  the  wife's  separate  estate  is  not  sufficient.     She  need  not 
resort  to  the  corpus  or  capital  of  her  separate  estate  before  calling  on  that 
of  her  husband:  MtUer  y.  Miller,  75  N.  C.  70;  see  Graves  v.  Cole,  19  Pa.  St. 
171.    It  may  rather  form  a  consideration  to  be  weighed  by  the  court  in 
determining  the  amount  than  a'  bar  to  the  allowance  itself:  Bees  v.  Bees,  3 
PhiUim.  387;  Morse  v.  Morse,  25  Ind.  156,  163;  where,  however,  suitable  pro- 
vision has  been  made  for  her  by  articles  of  separation,  she  will  be  allowed 
no  alimony:  CoUins  v.  Collins,  80  N.  Y.  1;  Boss  v.  Bose,  11  Paige,  166,  169; 
see  also  supra;  and  in  Morrell  v.  Morrell,  2  Barb.  480,  it  is  held  that  the 
property  in  the  wife's  hands  should  be  exhausted  before  ordering  temporary 
alimony. 

CoNTUCi  OF  Laws. — As  a  Judgment  of  a  sister  state  is  conclusive  in 
another  state  as  to  all  matters  which  were  or  might  have  been  there  adjudi- 
cated, a  decree  of  divorce  in  Kentucky,  in  which  alimony  was  allowed,  con- 
cluded the  wife  from  applying  in  Indiana  for  a  further  provision,  although  the 
original  allowanoe  was  insufficient:  FischU  v.  Ftachti,  1  Blackf.  360;  S.  C,  12 
Am.  Dec.  251.  But  though  the  laws  of  another  state  where  a  divorce  suit  is 
pending,  in  which  the  wife  is  defendant,  do  not  allow  alimony  pendente  lite  to 
her,  if  she  brings  action  in  New  York  alimony  will  be  allowed  to  her:  WhU» 
ney  v.  Wlutney,  22  How.  Pr.  175;  and  the  wife  may  maintain  a  bill  for  ali- 
mony in  the  state  in  which  she  resides,  though  her  husband  be  domiciled  in 
anoUier  state:  Harrison  v.  Harrison,  56  Am.  Dec.  227.  Thongh  a  divorce  has 
been  obtained  by  the  husband  in  another  state,  this  is  no  defense  to  a  petition 


€82  Tailor  v.  Sutton,  [Georgia, 

for  alimony  in  a  divorce  suit  commenced  by  the  wife,  no  jnmdiction  baring 
been  obtained  over  the  person  of  the  wife  in  the  former  eait:  Cox  ▼.  Cox,  19 
Ohio  St.  502. 

Thb  TBXSCiPAh  OAnisomD  in  Frith  Y^Friih,  18  Ga.  274^  to  the  point  that 
the  oonrt  will  not  go  into  the  merits  npon  a  question  of  allowance  of  tempo- 
lary  alimony. 


Taylor  v.  Sutton. 

[15  OaoaaiA,  108.] 

HnvoBT  09  Bquitt  Jueisdiotion  oveb  0BA2ITIK0  Nsw  TuAiii  or  AonoHB 

AT  Law. 
Bbiobb  Equitt  will  Qbakt  Nkw  Tkial  of  AcnoK  at  Law,  Thskb 

Things  must  Goncub:  ignorance  of  the  defense  sought  to  be  set  up  at 

the  time  the  judgment  at  law  was  rendered,  diligence  on  the  part  of  the 

complainant,  and  that  adequate  relief  can  not  be  had  at  law. 
New  Trials  in  Ejeotmsnt  mat  bk  Gbanted  bt  Coubts  of  Law. 
Equity  will  Grant  Nbw  Tbial  in  Ejbctbisnt  where  a  party  has  without 

fault  lost  the  opportunity  of  obtaining  a  new  trial  at  law  through  lapse 

of  time,  and  where  the  remedy  at  law  by  new  trial  would  not  have  been 

as  complete. 
Conditions  BuBSBQfTBNT  in  Desd  abe  not  Favobxd  because  they  serve  to 

defeat  estates. 
Conditions  Subsequent  in  Deed  abb  Good  whenever  their  performance  is 

not  impossible  or  does  not  afterwards  become  so  by  the  act  of  God  or  of 

the  grantor,  and  they  are  not  contrary  to  law  nor  repugnant  to  the  deed; 

otherwise  they  are  void,  and  the  grantee  takes  an  absolute  estate. 
Ck>HDiTioN  IN  Deed  Gonvetino  Feb  that  (^nvetancb  is  to  be  Vom  upon 

failure  to  pay  purchase  money  is  not  void  as  being  repugnant  to  the  fee 

conveyed. 

Bill  in  equity.    The  opinion  states  the  case. 
Strosier,  for  the  plaintiff  in  error. 
Dawson^  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  An  action  of  ejectment  was  brought 
by  John  S.  Taylor  against  Andrew  Sutton,  to  recoTcr  lot  No.  90, 
in  the  sixteenth  district  of  Dooly  county.  On  the  first  trial,  the 
defendant  confessed  judgment,  with  liberty  of  appeal.  He 
entered  an  appeal,  and  again  confessed  judgment.  He  now  files 
his  bill  for  a  new  trial  and  general  relief. 

He  states,  amongst  other  things,  that  this  tract  of  laud  was 
drawn  by  one  Hugh  F.  Bose,  to  whom  it  was  granted  by  the 
state;  that  it  was  sold,  in  1846,  under  a  justice's  court  execution 
against  James  B.  Bojer,  as  administrator  of  Bose,  the  grantee, 
and  bought  by  one  William  Mims,  who  conveyed  the  lot  to 
complainant;  that  the  property  was  in  the  woods  at  the  time; 
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that  he  went  into  possession,  and  made  valuable  improyements 
before  the  action  of  ejectment  against  him  in  1850;  that  he  was 
compelled  to  confess  judgment,  as  he  had  no  means  of  defend- 
ing his  possession  against  the  title  of  the  plaintiff,  which  con- 
sisted of  a  copy  grant  from  the  state  to  Bose,  and  a  deed  from 
Bose  to  Taylor;  that  it  ia  true  that  the  deed  contained  a  con- 
dition to  the  effect  that  the  conveyance  was  to  be  void  provided 
the  purchase  money^  one  hundred  and  fifty  dollars,  was  not 
paid,  but  that  he  was  unable  to  prove  that  the  same  had  not 
been  paid.  That  after  the  recoveiy  in  ejectment  was  had  against 
him,  he  called  upon  Taylor,  the  plaintiff,  to  obtain  some  indul- 
gence, in  not  being  immediately  turned  out  of  possession,  when 
Taylor  informed  him  that  he  had  no  interest  in  the  premises 
whatever,  and  never  had  had;  that  one  Eli  Benson  purchased  the 
lot  of  Bose,  and  gave  him  his  notes  for  the  consideration  money, 
and  had  the  deed  made  to  him  (Taylor),  but  that  neither  Benson, 
who  was  insolvent  at  the  time,  and  died  so,  nor  himself  had 
ever  paid  one  dollar  for  the  land.  That  he  was  induced,  by  the 
importunity  of  one  William  Brown,  to  make  to  him  a  quitclaim 
title  to  the  property,  which  he  did,  with  a  full  knowledge,  on 
the  part  of  Brown,  of  all  the  facts;  and  that  the  action  had  been 
instituted  by  Brown  and  was  prosecuted  for  his  sole  benefit. 
Taylor  further  directed  complainant  to  apply  to  Boyer,  the  ad- 
ministrator of  Bose,  who  could  put  him  in  possession  of  all  the 
proof  which  he  needed  to  defend  himself. 

The  bill  further  alleges  that  complainant  called  on  Boyer, 
who  informed  him  that  he  found  the  notes  for  the  land  among 
the  papers  of  Bose,  his  intestate;  that  in  1844  he  called  on 
Benson,  the  maker,  who  was  then  in  life,  for  payment  of  the 
purchase  money,  but  that  neither  he  nor  any  other  person  had 
ever  paid  the  notes.  Beyer's  afSdavit  containing  these  state- 
ments was  appended  to  the  sworn  bill. 

A  demurrer  was  put  into  this  bill,  and  overruled;  and  this 
writ  of  error  is  prosecuted  to  reverse  this  decision.  Is  the  bill 
maintainable  ? 

The  history  of  this  branch  of  equity  jurisdiction  is  briefly  this: 
The  first  instance  to  be  met  with  in  any  book  of  legal  authority, 
of  a  new  trial,  with  reference  to  the  merits  of  the  case  on  the 
evidence,  is  in  the  year  1665,  temp.  Charles:  Wood  and  Ounslon 
11  Sty.  462,  466.  It  is  supposed  to  be  owing  to  the  fact  that 
motions  were  not  reported  before  that  time.  For  many  years 
afterwards  new  trials  were  grudgingly  granted  at  common  law; 
and  for  that  veiy  reason,  courts  of  equity  were  liberal  in  grant- 


684  Taylor  v.  Sutton.  [Oeorgia» 

ing  relief  agaixiBt  oommon-law  judgmenta,  and  the  court  of  chan- 
oeiy  TTas  induced  to  take  to  itself  the  decision  of  legal  question! 
in  many  cases  which  now  appear  to  have  been  beyond  the  legit- 
imate bounds  of  its  jurisdiction.  For  it  is  now  universally 
admitted  that  trials  by  juiy,  in  civil  cases,  could  now  subsist 
without  a  power  residing  somewhere  to  grant  new  trials.  Mis- 
conduct, mistake,  surprise,  and  prejudice,  and  the  other  grounds 
of  failure  which  are  now  provided  against  by  this  expedient  must 
have  operated  in  ancient  times  equally  as  now.  But  now  the 
thing  is  changed,  and  it  is  the  every-day  practice  to  grant  new 
trials  at  law,  and  upon  the  most  equitable  principles.  And 
courts  of  chancery  seldom,  and  always  reluctantly,  interfere  for 
this  purpose. 

The  adjudications  upon  this  subject,  especially  in  the  United 
States,  have  been  fluctuating  and  somewhat  contradictory.    It 
may  be  stated,  however,  as  the  result  of  the  whole  doctrine, 
that  before  the  relief  prayed  for  in  this  and  like  cases  will  be 
granted  three  things  must  concur:  ignorance  of  the  defense 
sought  to  be  set  up  at  the  time  the  judgment  at  Ikw  was 
rendered,  diligence  on  the  part  of  the  complainant,  and  that 
adequate  relief  can  not  be  had  at  law.    In  thd  judgment  of  this 
court,  all  these  grounds  satisfactorily  appear  in  this  bill.     Until 
the  application  by  Sutton  to  Taylor  for  indulgence,  he  was  to- 
tally ignorant  of  the  matters  which  he  seeks  to  set  up  for  his 
defense.     Nor  is  negligence  justly  imputable  to  him.    The 
whole  face  of  this  proceeding  was  calculated  to  mislead  him« 
True,  he  saw  on  the  face  of  the  deed  from  Bose  to  Taylor  that 
if  the  purchase  money  was  not  paid  the  title  should  be  void, 
and  the  land  revert  to  the  vendor;  but  could  he  doubt  but  that 
Taylor,  the  feoffee,  was  the  true  owner?    And  from  the  length 
of  time  which  had  elapsed,  ten  years,  and  the  pecuniary  abilify 
as  well  as  respectability  of  Taylor,  the  apparent  vendee,  he 
had  every  reason  to  suppose  that  it  was  paid.    Nor  is  he  to  be 
held  responsible  for  not  applying  directly  to  Taylor  for  informa- 
tion in  the  first  instance.     He  was  the  party  plaintiff,  and  osten- 
sibly pressing  the  suit;  and  the  knowledge  which  he  acquired 
was  wholly  accidental.    If  ever  there  was  a  case  of  surprise,  this 
is  one.     It  is  objected  that  Taylor's  affidavit  should  have  accom- 
panied the  bill.    He  may  or  may  not  have  been  willing  to  fur> 
nish  it  voluntarily:  Mr.  Sutton  had  no  right  to  ask  him  to  give 
it.    Besides,  Taylor  being  the  lessor  of  the  plaintiff  and  a  paitj 
to  the  record,  as  well  as  the  grantee  of  the  deed,  his  admiasioiia 
are  sufficient,  and  these  are  sworn  to  by  Sutton. 
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Has  tbe  comjilainaiit  full  remedy  at  law?  It  is  contended 
that  our  courts  of  law  will  not  grant  new  trials  in  ejectment. 
And  this  notion^  which  seems  to  be  prevalent  with  the  profes- 
sion, is  not  without  authority  in  some  of  the  earlier  cases: 
Argent  t.  Darrell,  2  Salk.  648.  And  the  reason  assigned  is  be* 
cause  the  yerdict  is  not  conolusiyey  so  that  the  winner  was  always 
at  the  risk  of  another  action  being  brought. 

But  this  idea  was  pointedly  repudiated  by  Lord  Mansfield  as 
far  back  as  1768.  In  OoodiiOe  y.  Clayton,  4  Burr.  2224,  2225, 
he  said  it  had  again  and  again  been  done.  And  he  gave  this 
Tery  sensible  reason  for  it:  that  while  it  was  true  that  the  de- 
fendant was  not  estopped  from  renewing  the  action  against  the 
plaintiff,  still  he  would  be  turned  out  of  possession  in  the  mean 
time,  and  thus  sustain  an  injury  as  well  as  an  incouTenience. 
Here  the  defendant  has  lost,  without  fault  on  his  part,  the  op- 
portunity of  obtaining  a  new  trial  at  law,  inasmuch  as  he  did 
not  get  a  knowledge  of  the  facts  in  time  to  make  his  applica- 
tion to  the  court,  when  the  judgment  was  recovered.  Besides, 
tbe  remedy  at  law  would  not  be  as  complete.  There  he  could 
only  defend  himself  against  the  present  suit,  which  could  be 
renewed  against  him  until  prevented  by  a  bill  of  peace;  whereas, 
by  his  bill,  under  the  prayer  for  general  relief,  he  would  be  en- 
titled to  a  decree,  provided  the  proof  should  warrant  it,  to  have 
the  deed  itself  delivered  up  to  be  canceled,  and  thus  be  pro- 
tected from  future  harassment.  For  these  reasons,  we  hold 
that  the  court  was  right  in  overruling  the  demurrer  and  requir- 
ing the  bill  to  be  answered. 

But  it  is  further  insisted  that  even  if  Sutton  could  get  all 
the  discovery  which  he  seeks,  it  could  not  avail  him,  for  that 
the  condition  in  the  deed  is  void,  because  repugnant  to  the 
fee  therein  conveyed.  And  that,  consequently,  the  failure  to 
pay  the  purchase  money  does  not  in  any  wise  affect  the  validity 
of  the  title.  This  proposition  is  too  broad.  It  would  defeat 
eveiy  conditional  deed,  and  convert  it  into  an  absolute  fee.  In 
all  such  conveyances  the  fee  is  first  conveyed,  and  then  follows 
the  condition  upon  which  the  fee  is  either  vested  absolutely  or 
defeated.  All  mortgages  at  common  law  are  in  this  form. 
First  the  fee  is  granted,  and  then  the  condition  annexed  that 
upon  the  payment  of  a  certain  sum  at  a  stipulated  time  the 
tiile  is  to  be  void. 

The  conditions  in  deeds  are  various— I  might  almost  say 
endless:  some  precedent,  some  subsequent.  Subsequent  con- 
ditiona  are  not  favored,  because  they  serve  to  defeat  estates.  At 
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one  time  courts  of  equity  inclined  against  them,  and  decreed 
pecuniary  compensation  in  lieu  thereof.  At  a  later  day,  aban- 
doning tiiis  broad  ground,  they  granted  relief  only  against  the 
condition,  whenever  the  forfeiture  was  ineTitaUe  and  pecuniary 
compensation  could  be  made. 

So,  also,  courts  of  equity  have  struggled  to  construe  con- 
ditions  subsequent  into  covenants,  and  send  the  party  aggrieved 
to  law  to  get  his  damages  for  the  non-performance. 

Still  it  may  be  assumed  broadly  that  these  conditions, 
whether  they  be  on  failure  to  pay  a  certain  sum  of  money  or 
anything  else,  are  good,  whenever  they  are  not  impossible  to 
be  performed  at  the  time  or  made  so  afterwards  by  the  act  of 
God  or  of  the  grantor;  when  they  are  not  contrary  to  law  nor 
repugnant  to  the  deed  itself.  In'all  such  cases — and  this  is  not 
one  of  them — the  conditions  themselves  are  void,  and  the  party 
takes  an  absolute  estate  at  once. 

We  repeat  that  the  condition  in  this  deed,  from  Bose  to  Tay- 
lor, for  the  payment  of  the  purchase  money,  does  not  fall  within 
any  one  of  the  foregoing  exceptions.  The  grantee  may  have  per- 
formed the  condition — so  far  from  its  being  illegal  for  him  to  do 
BO,  it  was  just  and  right  that  he  should  pay  for  the  land  before 
his  title  vested,  or  that  failing  to  do  so,  his  title  should  be  de- 
stroyed, and  the  premises  revert  to  the  grantor.  Neither  is  the 
condition  repugnant  to  the  estate  conveyed  by  the  deed.  There 
is  no  restraint  upon  alienation  attempted,  as  was  argued  by 
counsel.  On  the  contrary,  Mr.  Taylor,  being  seised  of  this  con- 
ditional estate,  might  have  conveyed  or  devised  the  same,  or 
transmitted  by  descent,  the  inheritance  to  his  heirs,  though  the 
estate  would  continue  defeasible,  of  course,  until  the  condition 
be  performed,  or  destroyed,  or  released,  or  barred  by  the  stat- 
ute of  limitations  or  by  estoppel:  2  Bla.  Com.  156;  2  Pres.  Abs. 
185. 

Our  conclusion  therefore  is,  that  the  testimony,  if  obtained, 
could  be  available  on  the  new  trial.  And  that  in  every  view  of 
this  case  the  judgment  of  the  court  below  should  be  affirmed. 

Conditions  Rxpuonant  to  Estatx  Granted  abb  Vod>:  De  Pe^ftter  v. 
Mkhad,  57  Am.  Deo.  470,  and  note  on  '*  Restraints  on  Alienation,"  488^99. 

Where  Law  Affords  Fuix,  Adequati^  and  Gomplxtb  Bemxdt,  Eqcitt 
WILL  NOT  Interfere  against  a  judgment  at  law:  Qarvm  v.  Squirts^  60  Am. 
Deo.  224:  and  cases  cited  in  the  note  thereto. 

Conditions  Precedent  are  Favored;  Conditions  Sctbsbqudit  abb  noti 
Bee  note  to  Coppage  v.  AUxanden^B  liars,  3d  Am.  Dec  160. 

Deed  AvomED  fob  Breach  of  Condition  SuBsaQOBHr;  wimr}  Bee  Chnm 
V.  C<»9(m,  44  Am.  Deo.  74S;  and  note  743-759. 
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Bquitt  will  Awabd  Niw  Tbul»  wbxv:  Bee  iUifimg  t.  Bmirkka,  44 
Am.  Deo.  886;  t/bnef  ▼.  OommerekU  Bank  cf  ColumftiM^  85  Id.  419;  BamM  t. 
Mthet  24  Id.  422,  and  note  citing  prior  cases.  Bee  also  Cowcm  t.  Wkmler, 
«8Id.283.  In  ^ii&stf  T.  CoAlfva,  82  Ga.  296b  the  prinoipal  ease  u  dted  to 
the  point  that  three  things  are  necessary  to  the  granting  in  oqnity  of  a  new 
trial  at  law,  as  stated  in  the  principal  case.  See  alM>  MuObu  ▼.  CftrMjpAsr^ 
86  Id.  586. 
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115  OaoBBU,  leo.] 

OmntRAh  RiPirxATioor  nr  Vioznaob  u  not  Evijouiuji  ov  Quimov  or 

LniTDCAor. 
Bkpoiation  nr  Fakiub  op  Fathib  asd  Motbxb  b  Bvidbiob  as  to  the 

Intimacy  of  the  child. 

OOHDUCT    OT    MOTHXB    IN  AlLOWXNO    HuSBAND's    EsZATB    TO    BM    DiVIDBD 

between  herself  and  her  child,  though  slight  evidence  of  the  legitimacy 
of  the  child,  is  admissible  for  what  it  is  worth. 

Biix  Charoxs  Illvgitxmaot  PosixiyxLY,  AND  THAT  No  Antinitftiai^ 
Bkxual  Intxbooubsx  had  taken  place  between  the  alleged  father  and 
the  diild's  mother,  when  it  charges  that  the  child  was  not  the  ofEipring 
of  the  alleged  father,  bat  a  bastard,  and  that  no  sexual  intercourse  had 
been  had  by  and  between  the  alleged  father  and  the  child's  mother  before 
their  marriage. 

To  Imfxaob  Witnsss  bt  Evidxnob  ov  arATBMXNTs  Madb  out  Of  COITBT 
contrary  to  his  sworn  statements,  it  is  necessary  first  to  inquire  of  the 
witness  whether,  at  a  certain  time  and  place,  and  in  the  presence  of 
certain  individnah,  naming  them,  he  made  the  contradictory  statement. 

GouBT  Ebbs  in  Withdbawino  Question  or  iLLBamMACT  fbom  Jubt  and 
dictating  decree  from  the  bench  in  favor  of  the  legitimacy  of  the  alleged 
bastard,  nnless  the  law  as  applicable  to  the  facts  proved  would  not 
justify  the  jury  in  finding  to  the  contrary. 

BiBTH  or  Child  oubino  Wvdlock  Raisbs  Pbxsomption  or  Lboitimact 
or  Child. 

Pbbumption  or  LBOiriMAor  or  Child  Born  in  Wbdlook  Mat  bb  Rs- 
bottbd  both  by  direct  and  presumptive  evidence,  the  jury  may  considci 
not  only  proofs  tending  to  show  the  physical  impossibility  of  the  child 
being  legitimate,  but  also  the  relative  situation  of  the  parties,  their 
habits  of  life,  the  evidence  of  conduct  and  of  declarations  connected  with 
conduct,  and  any  induction  which  reason  suggests  for  determining  tho 
probabilities  of  the  case. 

Whbbb  Husband  and  Witb  have  Had  Offobtunitt  Fob  Bkxual  Inteb- 
coubsb,  a  very  strong  presumption  arises  that  it  must  have  taken  place, 
and  that  the  child  whose  legitimacy  is  questioned  is  the  fruit  thereof. 

pBBmTMPnoN  or  Lboitibkact  or  Child  rBoic  Aootaa  or  Husband  to- 
Wm  may  be  rebutted,  and  the  duty  of  the  jury  is  to  weigh  the  evi- 
dence against  the  presumption,  and  to  decide  according  to  the  prepon- 
derance. 

Ou>  Cqhxon-Law  Bulb  that  Pbbsuscption  or  LsoiTiiiAor  Abdino  rMOM 
Mabbxagb  could  only  be  rebutted  by  proving  the  husband  to  have  beev 
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impoient  or  without  the  four  sou  wu  oveimled  in  Bngland  at  the  time 

of  the  o<doniaition  of  Georgia,  and  therefore  never  prerailed  in  this  efcttts. 

pBBRTiiFrioir  Of   LxGiTiMAOT  Abishto  fbom  Pboof  or  Bexxsal  Ixtemf 

00CB8B  oan  he  rebutted  only  by  proof  of  the  impoesibility  of  impregna* 

To  RxPKL  Pbbsumption  ov  LBaniMAor  or  Ant  Gas^  the  endanoe  most 

be  clear  and  positive. 
SuoHTBB   Pboof   Bkpbls   Pbjebuiiftion  or   Lbgitdcaot   A&ibiko  tbom 

Mabbiaqb  in  case  of  antennptial  conception  than  in  case  of  poet-nnpttal 

conception;  for  in  the  former  case  marriage  only,  and  not  the  presamed 

marital  sexual  intercourse,  creates  the  presumption. 

COITBT  SHOULD  NOT  TaKB  rBOM  JtTBT    QCTBSTION  Or  LEOITIlfACr  Or  GhILD 

bom  in  wedlock  but  conceived  out  of  wedlock,  where  there  is  evidence 
that  neither  the  husband  nor  his  family  recognized  the  legitimacy  of  the 
child,  but  declared  its  illegitimacy  and  treated  it  as  illegitimate;  that 
the  child  resembled  the  reputed  father;  that  the  mother,  by  her  con- 
duct, confessed  the  illegitimacy  of  the  child;  that  the  husband  and  wife 
lived  together  for  five  years  afterward,  and  during  that  time  she  never 
had  another  child,  but  afterwards  bore  children  to  a  second  husband. 

OdNBUcT  OF  Husband  and  Wifb  at  Timb  or  Birth  or  Ghiu>  and 
ArTEBWABDS  is  evidence  upon  the  question  of  its  legitimacy. 

Dbglabations  or  Husband  and  Witb  abb  Inadhlssiblb  dubinq  thxib 
LirB-TDCB  to  bastardize  the  issue,  but  after  their  death  they  are  admis- 
sible, especially  as  connected  with  the  conduct  of  the  paronts,  and  «x« 
planatoiy  thereof. 

Bill  in  equity  by  Wright,  administrator  of  Jemima  Culpep- 
per, against  Hicks,  the  general  administrator  and  administrator 
de  bonis  9ion  cum  iestamerUo  annexo  of  Daniel  Culpepper.  Je- 
mima Culpepper  was  the  surviving  widow  of  Daniel  Culpepper. 
He,  by  his  will,  partially  disposed  of  his  estate  by  giving  a  life 
interest  in  his  whole  estate,  both  real  and  personal,  to  his  wife 
Jemima,  and  bequeathing  to  Berry  Wesley  Culpepx)er  five 
dollars.  He  appointed  his  wife  executrix,  and  she  qualified  un- 
der the  will,  and  took  possession  of  the  estate;  but  she  died  soon 
afterwards.  Hicks  then  secured  the  letters  of  administration, 
as  mentioned,  upon  the  estate  of  Daniel  Culpepper,  and  took 
possession  of  it;  and  the  complainant  became  the  adminis- 
trator of  Jemima  Culpepper.  After  charging  these  facts,  the 
bill  alleges  that  the  son  of  Daniel  and  Jemima  Culpepper, 
Isaiah  Culpepper,  married  Elmira  Sullivan,  who  about  three 
months  afterwards  was  delivered  of  a  son;  that  upon  the  next 
day  after  the  marriage,  Isaiah,  having  discovered  the  pregnancy 
of  Elmira,  returned  her  to  her  former  home,  declaring  that  he 
had  no  knowledge  or  suspicion  of  the  unchastity  of  Elmira. 
The  child  thus  bom  was  Berry  Wesley  Culpepper.  It  was 
further  alleged  that  Isaiah  Culpepper  died  before  his  father 
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Daniel;  that  Daniel  and  Jemima  Culpepper  left  no  lineal  de^ 
ecendants,  and  that  Berry  Wesley  Culpepper  was  still  living. 
The  bill  prayed  a  decree  that  Hioks  deliver  to  the  complainant 
the  entire  amount  of  the  estate  of  Daniel  Culpepper,  this  estate 
being  now  the  estate  of  Jemima  Culpepper,  deceased,  and  not 
the  estate  of  Daniel  Culpepper,  deceased;  and  further  prayed 
that  Berry  Wesley  Culpepper  might  be  decreed  to  be  illegiti- 
mate,  and  therefore  not  entitled  to  any  part  of  the  estate.  A 
general  demurrer  to  this  bill  was  sustained.  The  decision  sus- 
taining the  demurrer  was  reversed  on  writ  of  error  to  this  court, 
which  reinstated  the  case,  with  leave  to  amend  the  bill,  as  stated 
in  the  opinion.  In  the  amended  bill,  the  complainant  charged 
that  ^'the  said  Berry  Wesley  Culpepper  was  not  the  offspring 
of  Isaiah  Culpepper,  but  a  bastard;  that  no  sexual  intercourse 
had  been  had  by  and  between  the  said  Isaiah  and  Elmira  before 
their  marriage;"  and  alleged  that  Hicks  had  become  the  guard- 
ian of  Berry  Wesley  Culpepper,  and  prayed  that  the  latter  be 
made  a  party  defendant  to  the  suit.  Abel  Daniel,  whose  testi- 
mony was  sought  to  be  impeached,  as  appears  from  the  opinion, 
swore,  in  answer  to  interrogatories  sued  out  by  the  complainant, 
that  he  had  not  had  sexual  intercourse  with  Elmira  Sullivan. 
The  facts  and  assignments  for  error  are  otherwise  sufiSciently 
stated  in  the  opinion. 

W.  Poe,  8.  and  B.  P.  Ball,  and  Oreen  and  Oulverhouae^  tat 
the  plaintiff  in  error. 

O,  R,  Hunter  and  Mounger,  for  the  defendant  in  error. 

By  Court,  Luicpkiii,  J.  The  first  assignment  is»  that  the 
«ourt  erred  in  repelling  the  testimony  offered  by  complainant  to 
prove  to  whom,  by  the  general  reputation  of  the  neighborhood, 
and  in  the  family  of  Culpepper  and  his  wife,  the  paternity  of 
the  boy  Berry  Wesley  Culpepper  was  ascribed.  The  two  propo- 
sitions embraced  in  &is  assignment  should  be  separated.  They 
stand  on  different  grounds. 

First,  as  to  the  general  reputation  in  the  vicinage.  Questions 
involving  public  rights,  such  as  prescriptions,  commons,  etc., 
may  be  proved  by  general  reputation;  but  not  so  where  private 
rights  are  put  in  issue.  Notwithstanding  this  general  rule, 
there  is  not  wanting  respectable  authority  in  favor  of  the  ad- 
fnissibility  of  this  species  of  evidence  in  questions  of  illegiti* 
macy.  Without  citing  other  cases,  I  need  only  to  refer  to  the 
opinion  of  Chief  Justice  Marshall  in  support  of  this  doctrine  in 
Slegatt  v.  Stegall,  2  Brock.  256,  in  which  he  states  that  tbifl 
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I  propose  to  consider  the  fourth,  fifth,  and  sixth  assign* 
ments  together.  The  testimony  in  the  case  having  dosed,  and 
the  opening  counsel  for  the  comph&inant  having  addressed  the 
jury,  night  intervened,  and  the  court  adjourned  until  next 
morning.  Upon  reassembling,  his  honor  the  presiding  judge 
announced  to  complainant's  solicitor  that  he  had  examined  the 
pleadings  and  proof,  and  was  satisfied  that  no  reooveiy  could 
be  had  against  the  rights  of  Berry  Wesley  Culpepper;  and 
accordingly  dictated  a  decree  to  the  jury  denying  to  them,  upon 
their  own  solicitation,  through  their  foreman,  the  privilege  of 
retiring  to  consult  and  make  up  their  own  verdict. 

If  the  court  was  right  in  supposing  that  the  law,  as  applicable 
to  the  facts  proved,  would  not  justify  the  jury  in  bastardizing 
Berry  Wesley  Culpepper,  then  the  direction  he  gave  to  this  case 
can  be  sustained,  but  not  otherwise. 

When  this  case  was  before  this  court  at  its  August  term, 
at  Decatur,  1852,  it  was  ably  and  thoroughly  discussed.  The 
importance  as  well  as  the  novelty  of  the  question  led  us  to  de- 
vote to  it  as  large  a  portion  of  our  time  as  we  could  possibly 
spare  from  other  necessary  vocations.  We  exerted  our  utmost 
diligence  to  collect  all  the  information,  so  as  to  enable  us  to 
form  a  correct  judgment,  and  prescribe  the  best  possible  rule 
that  our  minds  were  capable  of  arriving  at;  and  we  flatter  our- 
selves that  we  did  not  toil  in  vain.  And  the  principles  of  law 
regulating  this  question,  as  deducible  from  all  the  authorities, 
English  and  American,  were  thus  summed  up:  that  is,  that  al- 
though the  birth  of  a  child  during  wedlock  raises  a  presumption 
that  such  child  is  legitimate,  yet  Chat  this  presumption  may  be 
rebutted  both  by  direct  and  presumptive  evidence;  and  that  in 
arriving  at  a  conclusion  upon  this  subject,  the  jury  may  not 
only  take  into  their  consideration  proofs  tending  to  show  the 
physical  impossibility  of  the  child  bom  in  wedlock  being  legit- 
imate, but  they  may  decide  the  question  of  paternity  by  attend- 
ing to  the  relative  situation  of  the  parties,  their  habits  of  life, 
the  evidence  of  conduct  and  of  declarations  connected  with 
conduct,  and  to  any  induction  which  reason  suggests  for  deter- 
mining upon  the  probabilities  of  the  case. 

That  where  the  husband  and  wife  have  had  the  opportunity 
of  sexual  intercourse,  a  very  strong  presumption  arises  that  it 
mast  have  taken  place,  and  that  the  child  in  question  is  the 
fruit;  but  it  is  only  a  very  strong  presumption,  and  no  more» 
The  presumption  may  be  rebutted  by  evidence;  and  it  is  the 
duty  of  the  juiy  to  weigh  the  evidence  against  the  presnmp* 
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tion,  and  to  deoide  as  in  the  exercise  of  their  judgment  either 
may  appear  to  preponderate:  Wright  t.  WkAs,  12  Qa.  155  [5& 
Am.  Deo.  451]. 

We  now  reaffirm,  distinctly  and  fully,  the  dootrine  then  laid 
down  as  the  law  of  this  case.  Indeed,  it  is  the  law,  not  now 
questioned  in  any  respeatable  quarter,  on  this  or  the  other  side 
of  the  water,  whatever  doubts  may  have  onoe  been  entertained  to 
the  contrary.  It  has  been  the  law  of  Westminster  Hall  since 
the  decision  of  PrudseU  v.  PrudseU,  2  Stra.  925,  in  1732,  by 
Lord  Baymond. 

The  unreasonable  doctrine  of  being  without  the  four  seas,  or 
proving  impotency,  was  then  overruled;  and  the  jury  were  in-' 
structed  that  they  were  at  liberty  to  consider  the  point  of  access, 
which  they  did,  and  found  against  the  plaintiff,  although  be- 
gotten and  bom  within  wedlock,  and  his  mother  and  father  both 
living  in  England  at  the  time — the  one  in  London  and  the  other 
in  Staffordshire;  and  there  was  some  proof  that  the  husband  had 
been  in  London  within  the  last  year  before  the  child  was  born» 
This  adjudication  was  coeval  with  the  colonization  of  this  state. 
Oeorgia,  therefore,  never  was  enthralled  by  the  old  rule  laid 
down  by  Lord  Coke. 

In  the  decision  of  the  Banbury  Peerage  Oase,  Sir  Harris  Nicolas 
on  Adulterine  Bastardy,  291,  Lord  Erskine  was  the  only  law  lord 
who  held  that  the  presumption  of  legitimacy  arising  from  mar- 
riage could  only  be  rebutted  by  proving  the  impossibility  of 
sexual  intercourse.  For  forensic  eloquence.  Lord  Erskine  stood 
unrivaled  in  his  day  at  the  British  bar,  but  he  certainly  did  not 
add  to  his  reputation  as  a  jurist  by  going  on  the  woolsack. 
Legal  history  is  fruitful  in  examples  that  great  lawyers  do  not 
always  make  great  judges,  and  vice  versa.  When  Mr.  Justice- 
Wayne  cites,  therefore,  the  Banbury  Peerage  Case,  supra,  as 
authority  for  the  dictum  in  PaUerson  v.  Oaines,  6  How.  589,  I 
respectfully  submit  that  neither  the  decision  itself  nor  the  opin- 
ions of  lords  Eldon,  Bedesdale,  and  EUenborough  nanctioned 
the  idea  that  when  marriage  is  once  proved,  nothing  shall  be 
allowed  to  impugn  the  legitimacy  of  the  issue  short  of  the  proof 
of  facts  showing  it  to  be  impossible  that  the  husband  could  be 
the  father. 

If  he  had  said  that  when  sexual  intercourse,  instead  of 
marriage,  is  once  proved,  that  nothing  short  of  impossibility  in 
such  case  shall  impugn  the  legitimacy,  the  law  would  have  been 
correctly  stated.  For  unless  an  impossibility  is  shown,  neither 
father  nor  mother  can  tell  who  begat  the  child.    But  where  sex- 
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ual  inteiooiine  is  merely  presumed  from  the  propinqnUy  of  the 
parties,  a  very  difTerent  rule  obtains;  aud  it  requires  muoh 
Blighter  proof  to  rebut  the  presumption  of  paternity.  And  some 
courts  haye  overlooked  this  most  obvious  distinction. 

The  last  case  connected  with  this  subject  is  that  of  MorriM 
and  DaviSf  Sir  Harris  Nicolas  on  Adulterine  Bastardy,  216. 
It  is  one  of  considerable  importance,  and  has  attracted,  perhaps, 
more  of  public  attention  than  any  other,  except  the  Banbury 
Peerage  Case,  supra,  in  consequence  of  the  number  of  times  it 
was  tried  and  the  length  of  time  it  was  pending — about  eighteen 
years.  It  was  finally  decided  by  Lord  Lyndhurst.  This  case 
reaffirms  in  toio  the  doctrine  maintained  in  the  Banbury  Peerage 
Case,  supra,  namely:  that  the  law  will  presume  legitimacy  unless 
the  contrary  is  proved;  and  that  to  repel  this  presumption  of 
law,  light  circumstances  will  not  be  sufficient;  but  that  the 
evidence  must  be  clear  and  satisfactozy  to  the  minds  of  those 
who  are  to  decide  upon  the  question* 

I  venture  to  suggest  another  observation*  While  the  law 
presumes  every  child  legitimate  which  is  bom  within  wedlock, 
still,  in  questions  of  this  sort,  there  is  and  should  be  a  difference 
between  past  and  antenuptial  conceptions:  in  the  latter,  much 
slighter  proof  should  be  required  to  repel  the  presumption  of  le- 
gitimacy arising  from  maniage.  For  here  it  is  the  marriage 
only,  and  not  the  presumed  sexual  intercourse  resulting  from 
marriage,  which  creates  the  presumption.  Every  child  begotten 
and  born  within  wedlock  is  rightly  presumed  to  be  the  ofbpring 
of  the  husband.  But  such  presumption  does  not  necessarily 
arise  where  the  child  is  begotten  before  marriage.  Another 
man  may  as  likely  be  the  father  as  the  future  husband,  as  no 
one  was  entitled  to  sexual  intercourse. 

Such,  then,  being  the  law,  was  there  any  evidence  in  the  record 
to  require  the  case  to  be  submitted  to  the  jury  f  I  will  not  at- 
tempt to  sum  up  the  whole  of  the  proof,  but  refer  to  afew  partic- 
ulars only.  It  was  in  evidence  that  Isaiah  Culpepper  took  his 
wife  home  to  her  step-father's  the  morning  after  they  were  married; 
that  his  friends  found  him  in  the  most  disconsolate  condition  when 
they  called  at  his  house.  In  answer  to  their  inquiries,  he  stated 
that  he  had  no  wife;  that  he  had  carried  the  woman  that  he  had 
married  back  to  Abel  Daniel's,  her  step-father's,  because  she 
was  big;  that  upon  undertaking  to  fondle  her  after  he  retired 
to  bed,  she  appeared  very  shy,  and  would  not  allow  him  any 
of  the  liberties  of  a  husband;  that  after  she  fell  asleep  he  passed 
his  hand  over  her  person  and  felt  a  child  stir;  that  he  awoke 
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her  and  upbraided  her  with  {he  cheat  she  had  put  apon  him,  aa 
he  took  her  supposing  her  to  have  been  a  virgin.  He  inquired 
who  the  person  was  that  had  debauched  her;  when  she  in- 
formed him  that  it  was  Abel  Daniel.  He  Towed  to  his  friends  that 
he  always  had  belieyed  her  to  be  a  Tirtnous  gixh  She  remained 
away  until  the  child  was  bom,  which  was  within  less  than  three 
months  after  the  marriage.  He  was  then  prevailed  on,  by  their 
mutual  friends,  to  take  her  back  in  consideration  that  she  had 
been  made  the  viotim  of  an  artful  and  most  heartless  seducer, 
who  took  advantage  of  his  situation  to  effect  her  ruin.  The 
child  was  left  behind.  It  was  in  proof  that  the  child  resembled 
some  of  Daniel's  children  strongly,  and  Daniel  himself.  And 
this  circumstance,  by  the  way,  was  relied  upon,  amongst  others, 
in  the  case  of  Morris  and  Davis,  supra.  It  was  in  evidence  that 
this  afiEair  created  a  great  deal  of  disturbance  in  Daniel's  family; 
that  he  himself  left  the  country  shortly  thereafter,  and  did  not 
return  until  after  the  death  of  his  wife,  the  mother  of  Mrs. 
Isaiah  Culpepper  by  a  former  husband. 

Were  Isaiah  Oulpepper  and  his  wife  in  life,  then  their  declara- 
tions would  not  be  admissible  in  evidence  to  bastardize  the 
issue;  but  being  dead,  they  are  competent  testimony;  and  espec- 
ially as  connected  with  the  conduct  of  the  parents,  and  explan- 
atory thereof.  In  the  case  of  Morris  and  Davis,  supra,  as  in  this 
case,  the  question  arose  whether  the  inference  arising  from  the 
conduct  of  the  parties  may  be  held  sufficient  to  rebut  the  legal 
presumption  springing  out  of  the  marriage.  And  the  court 
{here  thought  that  the  evidence  arising  from  the  conduct  of  the 
parties  was  most  material  and  important;  and  suggested  what 
is  true,  that  in  the  Banbury  Peerage  Case,  supra^  the  conduct  of 
{he  parties,  not  at  the  time  of  the  conception  of  the  child,  but 
a{  its  birth  and  for  several  years  subsequently,  and  the  evidence 
{hus  arising,  formed  a  principal  ground  of  {he  judgmen{  of  the 
house  of  lords. 

Now,  the  jurors  in  this  case,  as  parents  and  as  practical  men, 
well  versed  in  human  nature  and  the  ways  of  the  world,  would 
naturally  ask  themselves.  Was  the  conduct  of  Isaiah  Culpepper 
and  his  wife  reconcilable  with  the  supposition  that  he  was  the 
father  of  this  child?  Why  this  coyness  on  her  part?  She  might, 
from  prudential  motives,  have  concealed  from  her  lover  her  sit- 
uation before  marriage,  lest  he  should  break  off  the  courtship. 
Bu{  why  dread  to  reveal  to  him  her  true  condition  now  if  he 
were  {be  father?  Should  he  venture  to  reproach  her,  could  she 
iio{  reply,  Am  I  to  blame  ?  I  did  but  yield  to  your  importunilj^ 
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and  allow  you  to  anticipate  the  fniits  of  wedlock.  Would  not 
his  moath  be  stopped?  But  why  this  resexre  in  the  nuptial 
couch,  when  the  privileges  claimed  were  only  the  continuatioa 
of  an  indulgence  already  allowed?  The  wife's  conduct  can  not 
be  explained  upon  this  supposition.  No:  she  knew  and  felt, 
poor  thing,  that  her  sweetheart  and  husband  had  been  mad» 
the  unsuspecting  dupe  of  a  most  cruel  fraud;  that  the  hour  had 
arrived  when  concealment  was  no  longer  possible.  The  miseries 
of  a  future  life,  be  it  long  or  short,  were  crowded  in  that  mo- 
ment. She  postpones  the  revelation  as  long  as  possible.  Wha 
that  has  a  heart  of  flesh  does  not  pity  her  mental  agony  1  But 
the  disappointed  husband  detects  her  condition,  and  upbraids 
her  with  it.  Concealment  was  no  longer  possible:  she  ingenu* 
ously  confesses  the  fact;  and  states  that  Abel  Daniel,  her  step* 
father,  was  the  author  of  her  undoing. 

Let  us  turn  now,  to  the  conduct  of  the  husband.  He  says 
to  his  sympathizing  friends,  to  whom  he  was  Unbosoming  his 
sorrows,  in  his  own  simple  but  expressive  words,  laying  his 
hand  upon  his  heart:  *'  When  I  felt  the  child  stir  within  her,  my 
joy  was  killed.''  Next  morning  he  returns  his  wife  to  her  o^vn 
home.  What  outrageous  and  unparalleled  impudence  upon  the 
hypothesis  that  he  was  the  father  of  the  child  I  Would  he — 
could  he — ^have  treated  this  woman,  to  whom  he  seems  to  have 
been  devotedly — not  to  say  blindly — ^attached,  so  unjustly,  if  this 
was  the  result  of  his  own  folly  and  crime  ?  Could  he  have  faced 
her  deeply  injured  mother,  her  foully  slandered  step-father,  with 
this  deed  resting  on  his  own  conscience?  It  is  impossible. 
And  then  to  compel  the  mother  to  separate  from  her  sucking 
child — a  babe  of  five  weeks  old,  and  that  infant  his  own — to  be 
nursed  and  nourished  by  others  I 

But  what  is  the  conduct  of  Mr.  and  Mrs.  Daniel,  the  other 
dramaiia  personm  in  this  tragedy?  When  the  step-father  was 
informed  by  Culpepper  that  he  had  brought  his  wife  back,  and 
he  desired  him  to  face  her,  he  looked  crest-fallen^-or  to  use  the 
more  expressive  figure  of  Culpepper,  ''like  he  could  creep 
through  an  auger-hole."  He  immediately  quits  the  country, 
and  remains  away  until  the  tongue  of  his  much-wronged  wife 
is  silenced  in  death  and  her  grief-stricken  looks  can  reproach 
him  no  more. 

But  was  the  heart-broken  mother  and  wife  ever  heard  to  utter 
aught  against  Isaiah  Culpepper  ?  No  witness  has  testified  to  it. 
She  felt,  no  doubt,  that,  like  herself  and  her  too  confiding  child, 
he  was  a  much-wronged  man.    And  instead  of  arraigning  him 
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for  his  injustice,  she  sympathized  with  him  in  his  great  affliction. 
The  jury  might  advert  to  the  opinion  in  the  family  as  to  the 
paternity  of  this  boy.  Look  at  the  will  of  old  Mr.  Oulpepper-^ 
how  guardedly  written  I  He  gives  and  bequeaths  "  to  Berry 
Wesley  Culpepper  (so  called?) five  dollars — ^the  said  Berry  Wes- 
ley Culpepper  being  the  son  of  Elmira  Culpepper,  the  wife  of  my 
only  son,  Isaiah  Culpepper,  deceased,  and  born  in  wedlock"! 
He  leaves  to  the  only  child  of  his  only  child,  the  sole  descend- 
ant  of  his  loins,  five  dollars  only,  out  of  his  estate  1  Can  any- 
body doubt  the  grandfather's  opinion  as  to  the  spuriousness  of 
this  boy's  blood  ?  And  shall  the  law  of  the  land  and  all  the 
rules  of  evidence  be  disregarded  to  make  this  suppositious  heir 
the  sole  inheritor  of  the  grandparent's  property  ? 

The  medical  opinion  of  Dr.  Harvey  need  not  be  controverted. 
The  fact  is,  nevertheless,  undeniable  that  the  wife  conceived  by 
some  man  before  her  intermarriage  with  Isaiah  Culpepper:  she 
lived  with  him  five  years  afterwards  and  never  had  another  child. 
He  died:  she  married  again,  and  gave  birth  to  other  offspring. 
True,  these  facts  may  not  be  absolutely  inconsistent  with  the 
conclusion  that  the  husband  was  endowed  with  generating 
potency.  It  is  a  circumstance,  however,  from  which,  in  connec- 
tion with  others,  the  jury  might  infer  the  contrary. 

We  concede  that  this  boy  has  the  right  to  stand  upon  his  legal 
rights,  his  heirship  to  the  family  inheritance  arising  from  the 
presumption  of  marriage,  whatever  may  be  the  actual  facts  of 
the  case;  and  these  rights  should  be  respected  by  the  court. 
Still  we  do  not  feel  the  hardship,  as  it  is  claimed  to  be  in  the 
argument,  of  depriving  him  of  what  is  called  his  birthright. 
He  has  received,  without  objection,  his  half  of  Isaiah  Culpep- 
per's estate.  If  he  be  not  bone  of  his  bone  and  flesh  of  his 
flesh,  is  not  this  enough?  And  are  the  collateral  relations  of 
old  Daniel  Culpepper  and  his  wife  to  be  taunted  for  endeavor- 
ing to  prevent  this  wild  olive-branch,  as  they  consider  him,  and 
as  old  Daniel  Culpepper  himself  esteemed  him,  from  being 
grafted  on  the  family  stock  ? 

Thus  the  jury  may  have  reasoned  upon  the  facts  of  this  case; 
and  I  have  said  enough,  I  trust,  to  make  it  manifest  that  it  should 
have  been  left  to  them;  and  that  the  court  below  erred  in  with- 
drawing it  entirely  from  their  consideration  and  dictating  from 
the  bench  the  decree  which  they  should  render.  With  the  law 
of  the  case  given  them  in  charge,  as  heretofore  expounded  by 
this  court,  and  now  repeated,  it  was  a  matter  exclusively  for 
their  determination. 
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Madb  out  OV  COUBT:  See  Hedge  y.  Clapp,  58  Am.  Deo.  424,  and  caeee  cited 
in  the  note;  Oould  ▼.  Norfolk  Lead  Co.,  57  Id.  50,  and  cases  dted  in  the 
note  56;  MeDouM  t.  Baker,  56  Id.  339.  The  principal  case  is  followed  on 
this  point  in  MaUkiM  y.  StaJte,  33  Ga.  :^0. 

PKisuMpnoir  OF  Lbqitduct  of  Child  Bobk  m  Wbdlocb:  See  ITry^ 
▼.  Hiektj  56  Am.  Dec.  451,  and  cases  cited  in  the  note  459.  See  also  note 
to  Weatherford  r,  WeaSher/ord,  Id.  21(>>212.  This  presumption  may  be  re- 
butted by  any  evidence,  direct  or  presumptive,  the  jury  not  being  confined  to 
the  consideration  of  facts  tending  to  show  the  physical  impossibility  of  the 
child's  legitimacy.  The  principal  case  is  followed  on  this  point  in  SuUbnn  ▼. 
Hugly,  33  Ga.  321,  322;  Baker  ▼.  Baher,  13  Cal.  99,  100. 

Instbuctions  should  not  Bbmovb  Matebial  Txstucont  fbom  Coy- 
siDEBATioy  OF  JuBY:  See  Boqfter  v.  Rogers,  52  Am.  Deo.  680,  and  oases  dted 
in  the  note  685;  Warren  v.  JackwnvUU,  58  id.  610;  Woo\forh  t.  SnUitmm,  Id. 
805;  Ruahin  y.  ShiMa,  56  Id.  436;  Crotier  y.  Kirher,  51  Id.  724. 

SxxuAL  Iktbbooubsb  is  Pbxsumbd  whbn  Pbbsqnal  Aoobbb  is  hot  Db- 
PBOyBD:  Croaa  y.  Croee,  23  Am.  Deo.  778. 


SfflBLDS    V.   YONGB. 

[16  OaoaaiA,  849.] 

At  Common  Law,  CrviL  Action  fob  Injubt  in  Caubino  Dbaxb  of  Pbb- 
80N  can  not  be  brought  until  after  the  death  has  been  complained  of  in  a 
criminal  court  as  a  public  injury.    Per  Benning,  J. 

In  Misdembanob,  thebb  is  No  Mebqbb  ob  Suspension  of  Pbifatb  In- 
jubt until  after  satisfaction  is  made  for  the  public  injury. 

Pbivate  Injubt  Resulting  fbom  iNyoLUNTABT  Manslauohtbb  in  Peb- 
fobmancb  of  Lawful  Act,  where  the  necessary  caution  and  disoretioa 
have  not  been  observed,  is  not  merged  in  the  public  injury,  or  suspended 
until  after  that  has  been  avenged;  for  such  manslaughter  is  a  misde- 
meanor, not  a  felony. 

Fathbb  mat  Sue  fob  Injubt  to  Minob  Son  as  fob  Injubt  to  Sebtani^ 
if  the  son  be  old  enough  to  render  service. 

Sebvant  Undertakes  to  Bun  All  Obdinabt  Risks  of  Sbbtioe,  indnd- 
ing  the  risk  of  negligence  on  the  part  of  a  fellow-servant*  whenever  he 
is  acting  in  discharge  of  his  duties. 

Case  against  George  Yonge,  as  the  superintendent  of  the  West- 
ern and  Atlantic  railroad,  for  damages  resulting  from  the  death 
of  plaintiff's  minor  son,  caused  by  the  negligence  of  the  em- 
ployees of  the  railroad.  The  first  count  set  out  that  the  son 
was  upon  defendant's  train  as  a  passenger.  The  second  count 
alleged  that  he  was  employed  upon  the  train  as  a  fireman.  The 
declaration  alleged  damages  incurred  from  loss  of  sendee  dur- 
ing the  time  until  the  deceased  attained  his  majority,  and  during 
one  hour  which  he  lived  after  the  accident;  and  special  damage 
from  loss  of  service  of  the  deceased's  mother,  caused  by  her  ill- 
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ness  brought  on  bj  her  grief  over  the  loss  of  her  son.  Plaintiff 
was  nonsuited  below,  on  the  ground  that  the  declaration  did  not 
contain  a  good  cause  of  action;  and  to  this  objection  he  assigned 
error. 

Wrighi  and  Johnson,  for  the  plaintiff  in  error. 

AJdn  and  Underwood,  for  the  defendant  in  error. 

Bj  Oourty  BEMmNOy  J.  Is  either  count  in  the  declaration 
good  ?  In  Baker  y.  BoUon,  1  Camp.  493,  Lord  Ellenborough  is 
reported  to  have  used  these  words:  ''  In  a  civil  court,  the  death 
of  a  human  being  could  not  be  complained  of  as  an  injury."  No 
authority  is  cited  for  this  opinion.  In  Com.  Dig.,  tit.  TrespaaSy 
B,  5,  it  is  said:  "  So  it  [trespass]  lies  by  a  master  for  the  bat- 
tery of  a  servant /)er  quod,  etc.,  after  the  death  of  the  servant;'* 
and  2  Boll.  Abr.  568,  L,  42,  is  cited. 

On  the  contrary,  in  Bac.  Abr.,  tit.  Master  and  Servant,  O, 
it  is  laid  down  that  '*  if  a  man  beats  another's  servant  to  that 
degree  that  he  dies  thereof,  the  master  loses  his  action,  and  must 
proceed  by  indictment;  for  the  private  injury  to  him  is  drowned 
in  the  general  injury  to  the  public;"  and  for  this  is  cited, 
among  other  authorities,  the  same,  2  Boll.  Abr.  568.  BoUe's 
Abridgment  itself  is  not  within  my  reach;  and  therefore  I  can 
not  find  out  which  position  it  supports,  that  of  Bacon  or  that  of 
Gomyns. 

Let  it  be  admitted,  however,  that  BoUe's  Abridgment  supports 
the  position  of  Bacon,  and  that  that  position  is  right,  what, 
then,  does  that  position  amount  to  ?  Blackstone,  it  is  con- 
ceived, answers  this  question.  Blackstone  says:  "  In  all  cases 
the  crime  includes  an  injury;  every  public  offense  is  also  a  pri- 
vate wrong,  and  somewhat  more — it  affects  the  individual,  and 
it  likewise  affects  the  community."  "  Murder  is  an  injury  to  the 
life  of  an  individual,  but  the  law  of  society  considers  principally 
the  loss  which  the  state  sustains  by  being  deprived  of  a  member, 
and  the  pernicious  example  thereby  set  for  others  to  do  the  like. 
Bobbeiy  may  be  considered  in  the  same  view — ^it  is  an  injury  to 
private  property;  but  were  that  all,  a  civil  satisfaction  in  dam- 
ages might  atone  for  it.  The  public  mischief  is  the  thing  for 
the  prevention  of  which  our  laws  have  made  it  a  capital  offense. 
In  these  gross  and  atrocious  injuries  the  private  wrong  is  swal- 
lowed up  in  the  public.  We  seldom  hear  any  mention  made  of 
satisfaction  to  the  individual — ^the  satisfaction  to  the  community 
being  so  veiy  great.  And,  indeed,  as  the  public  crime  is  not 
otherwise  avenged  than  by  forfeiture  of  life  and  property,  it  is 
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impossible  afterwards  to  make  any  reparation  for  the  priTaie 
wrong,  which  can  only  be  had  from  the  body  or  goods  of  the 
aggressor.  But  there  are  crimes  of  an  inferior  nature,  in  which 
the  public  punishment  is  not  so  serere,  but  it  affords  room  for 
a  private  compensation  also.  A.nd  herein  the  distinction  of 
crimes  from  civil  injuries  is  very  apparent.  For  instance,  in  the 
case  of  battery  or  beating  another,  the  aggressor  may  be  in- 
dicted for  this,  at  the  suit  of  the  king,  for  disturbing  the  publio 
peace,  and  be  punished  criminally  by  fine  and  imprisonment; 
and  the  party  beaten  may  also  have  his  private  remedy,  by  action 
of  trespass,  for  the  injury  which  he  in  particular  sustains,  and 
recover  a  civil  satisfaction  in  damages  .**'  4  Bla.  Com.  6. 

According  to  this,  in  '*  gross  and  atrocious  injuries  the  pri- 
vate  wrong  is  swallowed  up  in  the  public;''  but  is  not  "  in  crimes 
of  an  inferior  nature."  What  is  meant  by 'gross  and  atrocious 
injuries?  Those  which  are  *'  avenged  by  forfeiture  of  life  and 
property;"  or,  perhaps,  by  forfeiture  of  property  only.  Those 
certainly  are  meant  which  are  avenged  by  such  a  forfeiture  as 
renders  it  **  impossible  afterwards  to  make  any  reparation  for 
the  private  wrong;"  and  a  forfeiture  of  property  only  is  such  a 
forfeiture  as  does  this.  What  *'  injuries  "  are  those  which  are  so 
avenged?  All  of  the  degree  of  felony.  "  Felony,  in  the  gen- 
eral acceptation  of  our  English  law,  comprises  every  species  of 
crime  which  occasioned  at  common  law  the  forfeiture  of  lands 
and  goods:"  4  Bla.  Com.  94. 

And  as  to  felonies,  Blackstone  also  says:  ^*  Not  only  all 
offenses  now  capital  are,  in  some  degree  or  other,  felony,  but 
that  this  is  likewise  the  case  with  some  other  offenses  which  are 
not  punished  with  death;  as  suicide,  where  the  party  is  already 
dead;  homicide,  bj  chance-medley  or  in  self-defense;  and  petit 
larceny,  or  pilfering-^all  which  are  (strictiy  speaking)  felonies, 
as  they  subject  the  committer  of  them  to  forfeitures." 

Speaking  again  of  homicide,  **  by  misadventure  and  self-de- 
fense/' he  says:  '*  The  penalty  inflicted  by  our  laws  is  said,  by 
Sir  Edward  Coke,  to  have  been  anciently  no  less  than  death; 
which,  however,  is,  with  reason,  denied  by  later  and  more  accu- 
rate writers.  It  seems  rather  to  have  consisted  in  a  forfeiture^ 
some  say,  of  all  the  goods  and  chattels  [t.  e.,  of  all  that  at  com* 
mon  law  could  be  reached  for  satisfaction  of  a  debt];  others 
of  only  a  part  of  them,  by  way  of  fine  or  weregild.  But  the 
delinquent  has  now,  and  has  had,  as  early  as  our  records  will 
reach,  a  pardon  and  writ  of  restitution  of  his  goods,  as  a  matter 
td  course  and  right.    And  indeed,  to  prevent  this  expense,  ia 
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oases  where  the  deatti  has  notoriously  happened  by  misadven* 
tare  or  in  self-defense,  the  judges  will  nsoally  permit  (if  not 
direct)  a  general  yerdict  of  aoqoittal:"  4  Bla.  Com*  188. 

The  amount  of  this  is,  that  anciently  homicide,  even  by  nu»* 
adventure  or  in  self-defense,  was  a  felony;  and  that  "  now"  it  is 
no  crime  at  all — ^now  itis  "  excusable."  And  this  is  the  same  as 
eaying  that  by  the  English  law  all  homicide  is,  and  has  always 
been,  either  felonious  or  innocent— as  saying  that  there  neither 
is  nor  has  been  any  intermediate  kind  Uiat  may  rank  as  a  mi»* 
demeanor. 

Indeed,  his  division  of  homicide  is  into  three  kinds — justifi* 
able,  excusable,  and  felonious;  and  in  making  this  division,  he 
places  homicide  by  misadventure  and  in  self-defense  under  the 
head  of  *' excusable.''  By  the  ancient  law  it  would  have  been 
placed  under  the  head  of  felonious — since  it  has  got  to  be  excus- 
able, it  may  without  impropriety  be  said  to  have  become  inno- 
cent; that  is  to  say,  to  have  become  a  sort  of  homicide  that  is 
not  an  injury  of  any  kind,  either  public  or  private. 

When,  therefore,  Blackstone  says  that  in  ''gross  and  atro- 
cious injuries  the  private  wrong  is  swallowed  up  in  the  public," 
he  in  effect  says  that  the  private  wrong  is  so  swallowed  up  in 
all  homicideis  that  are  injuries— for  all  homicides  that  are  in« 
juries  at  all  are  injuries  which  amount  to  felonies;  and  in  all 
felonies  the  private  wrong  is  so  swallowed  up.  But  how 
*'  swallowed  up  "  ?  What  does  he  mean  by  these  words  ?  Does 
he  mean  that  the  private  injuiy  is  merged  in  the  public,  so  as 
to  be  forever  gone  ?  or  does  he  mean  that  it  is  merely  meiged 
for  a  time — ^that  it  is  only  saspended  until  the  public  injury 
ehall  have  been  avenged?  Manifestly,  he  means  the  latter;  for 
he  puts  the  proposition,  that  after  reparation  has  been  xnade  for 
the  public  wrong,  no  reparation  is  to  be  made  for  the  private 
wrong:  not  upon  the  ground  that  no  reparation  is  then  due  for 
that  private  wrong,  but  upon  the  ground  that  it  is  practically 
impossible  that  reparation  for  it  should  be  made — all  out  of 
which  reparation  could  be  made  having  already  been  used  up 
in  making  reparation  for  the  public  wrong — all  having  gone  in 
forfeiture  to  the  public.  This  is  the  same  as  saying  that  if, 
after  reparation  is  made  to  the  public,  there  is  anything  left  out 
of  which  reparation  may  be  made  to  the  private  man,  he  will 
be  entitled  to  reparation;  that  is,  that  the  private  man  baa  a 
right  to  reparation  after  reparation  to  the  public;  but  that 
practically  this  right  is  nugatory,  as  reparation  to  the  puUio 
aonaumee  all  that  he  who  is  to  make  reparation  has. 
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Now,  that  this  swallowing  up  of  the  private  injtuy  in  the 
public  means  with  respect  to  all  injuries  other  than  homicides, 
this  sort  of  suspension  merely  of  the  priyate  injury  is  well  estab- 
lished. Hale  says:  **  By  course  of  common  law,  A.  steals  the 
goods  of  B.,  viz..  fifty  pounds  in  money;  A.  is  conyicted  and 
hath  his  clergy,  upon  the  prosecution  of  B.  B.  brings  a  trover 
and  conversion  for  this  fifty  pounds,  and  upon  not  guilty  pleaded, 
this  special  matter  is  found  and  adjudged  for  the  plaintiff,  be- 
cause now  the  party  hath  prosecuted  the  law  against  him,  and 
no  mischief  to  the  commonwealth;  but  it  was  held  that  if  a  man 
feloniously  steal  goods,  and  before  prosecution  by  indictment 
the  party  robbed  brings  trover,  it  lies  not,  for  so  felonies  should 
be  healed:"  1  Hale  P.  O.  646.  To  the  same  effect  are  Crosby  v. 
Long,  12  East,  409;  Adley  v.  WhitsUMe  Co.,  17  Yes.  327;  1  Ch. 
Crim.  L.  5. 

Be  the  reasons  for  allowing  a  suit  for  the  private  injury,  after 
the  accomplishment  of  a  suit  for  the  public  injury,  what  they 
may,  they  are  plainly  as  applicable  to  injuries  by  homicide  as 
to  any  other  felonious  injuries — that  is  to  say,  in  all  cases  in 
which  the  maxim  of  actio  personalis  morUur  cum  persona  does 
govern.  This  maxim  cuts  off  the  right  of  suit  by  the  party  killed 
and  his  representatives,  but  not  that  of  his  master  if  he  has  one. 
But  in  the  case  of  the  manslaughter  of  a  man's  servant,  why 
should  not  the  man,  after  he  has  prosecuted  the  offender  to  con- 
viction, and  done  his  whole  duty  to  the  public,  be  allowed  to 
sue  for  his  private  redress,  in  the  same  manner  as  those  who 
have  been  robbed  are,  after  they  prosecute  the  robber  to  con- 
viction, allowed  to  sue  for  their  private  redress?  There  seems 
to  be  no  reason  for  a  difference.  Why,  therefore,  should  not 
the  msoim,  Where  the  reason  is  the  same  the  rule  is  the  same, 
apply. 

I  know  of  no  authority  which  makes  a  difference  in  this  re- 
spect between  one  felony  and  another — which  makes  the  word 
'  'merger''  mean  merger  in  its  strict  sense  in  reference  to  felonious 
homicide,  and  mean  only  suspension  in  reference  to  every  other 
felony.  I  must  say,  therefore,  that  Lord  Ellenborough's  unsup- 
ported nisi  prius  declaration,  that  "  in  a  civil  court  the  death  of 
a  human  being  could  not  be  complained  of  as  an  injury"— op- 
posed as  it  is  to  the  expressed  opinion  of  Comyns,  to  the  plainly 
to  be  Implied  opinion  of  Blackstone — from  eveiy  inference  from 
analogy  to  the  maxim  that  where  the  reason  is  the  same  the 
law  is  the  same — seems  to  me  to  be  too  broad.  The  rule  by  the 
common  law  I  think  is  no  broader  than  this:  in  a  civil  court. 
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the  death  of  a  human  being  can  not  be  oomphuned  of  as  a  pri- 
vate injury  until  after  that  death  has  been  complained  of  in  a 
criminal  court  as  a  public  injury.  The  rule  may  be  stated  to  be 
as  broad  as  this,  because  every  death  of  a  human  being  that 
amounts  to  an  injury  at  all  amounts,  by  the  common  law,  as 
we  have  seen,  to  a  felony;  and  in  every  felony,  as  we  think  we 
have  also  seen,  the  private  injury  is  suspended  until  after  the 
public  injury  has  been  avenged. 

This  is  the  conclusion  to  which  we  are  led  by  the  English  law. 
But  the  case  is  not  governed  entirely  by  that  law;  it  is  gov- 
erned, in  part,  by  our  penal  code.  That  code  changes  the 
English  law  in  respect  to  the  degrees  of  guilt  in  homicide.  The 
English  law  as  it  now  stands  makes  but  two  degrees — homicide 
felonious  and  homicide  justifiable  or  excusable,  that  is  to  say, 
innocent.  Our  penal  code  makes  them  homicide  felonious, 
homicide  less  than  felonious  but  still  not  innocent,  and  homi« 
cide  innocent.  Of  the  first,  are  murder,  manslaughter  volun- 
tary, and  manslaughter  involuntary  in  the  commission  of  an 
unlawful  act.  Of  the  second,  is  manslaughter  involuntary  in 
the  performance  of  a  lawful  act,  **  where  there  has  not  been  ob- 
served necessaiy  discretion  and  caution."  Of  the  third,  are  all 
other  homicides.  Of  these  three  degrees  of  homicide,  the  first 
only  is  a  felony;  the  second  is  but  a  misdemeanor:  Penal  Code, 
first  and  fourth  divisions. 

Now,  in  the  case  of  a  mere  misdemeanor — of  an  offense  below 
the  degree  of  felony,  in  the  language  of  Blackstone,  of  ^*  crimes 
of  an  inferior  nature  in  which  the  public  punishment  is  not  so 
severe  but  it  affords  room  for  a  private  compensation  also," 
as  of  battery — the  aggressor  may  be  indicted  at  the  suit  of  the 
king,  and  also  at  the  same  time  be  sued  by  the  private  party. 
In  misdemeanor,  there  is  no  merger  or  suspension  of  the  private 
injury  until  after  satisfaction  is  made  for  the  public:"  4  Bla. 
Com.  6;  Janes  v.  Clay,  1  Bos.  &  P.  191;  1  Ch.  Crim.  L.  5,  6. 

This  is  the  English  rule  with  respect  to  misdemeanors;  and 
this  Georgia  has  adopted.  This,  therefore,  is  the  rule  applica- 
ble to  homicides  of  the  degree  of  misdemeanors;  that  is  to 
say,  to  homicides  which  are  involuntary  manslaughter  in  the 
performance  of  a  lawful  act,  ''where  there  has  not  been  observed 
necessary  discretion  and  caution." 

And  of  this  degree  of  homicide  is  the  homicide  described  in 
the  declaration.  That  homicide  is  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  superintendent  of  the  railroad, 
Wadley,  whilst  conveying  the  son  of  the  plaintiff  over  the  rail* 
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road;  that  is,  whilst  in  the  performance  of  a  lawful  aot.  If 
allegation  is  true,  Wadley  was  guilty  of  involontazy  manslangh* 
ter  in  the  performance  of  a  lawful  act;  that  is  to  say,  was  gniUj 
of  a  misdemeanor,  and  not  of  a  felony. 

It  follows,  therefore,  that  the  private  injury  which  resulted 
from  the  homicide  was  not  merged  in  the  puUic  injury  or  sus- 
pended until  after  that  had  been  avenged.  Tlus  being  so,  did 
this  plaintiflfy  the  father  of  the  minor  son  killed,  sustain  that  pri- 
vate injury,  or  any  part  of  it?  Is  the  right  in  him  to  prosecute 
this  suit?  The  first  count  in  the  declaration  alleges  that  Wad- 
ley,  the  superintendent,  received  into  the  cars,  etc.,  **  William 
Shields,  the  son  and  servant  of  the  plaintiff,  an  infant  of  the  age 
of  eighteen  years,  as  a  passenger,  etc.,  to  be  carried/'  etc.;  and 
that  by  the  negligence  of  Wadley,  the  cars,  etc,  ran  off  the 
track,  whereby  William  Shields  was  so  greatly  injured  as  to  die 
of  his  injuries  within  an  hour. 

May  a  father  treat  his  minor  son  as  his  servant,  and  sue 

for  an  injury  to  the  son  as  for  an  injury  to  a  servant?    If  the 

son  be  old  enough  to  render  service,  tiie  father  may:  Flemingtan 

V.  Smiihers,  2  Car.  &  P.  292;  HaU  v.  Hollander,  4  Bam.  &  Cress. 

'660;  Smith's  Master  and  Servant,  83,  84. 

In  this  case  the  son,  being  eighteen,  was  old  enough  to  render 
service.  It  follows  that  the  father  in  this  case  had  the  right  to 
sue  in  the  manner  in  which  he  has  sued  in  the  count  aforesaid — 
the  first  count  in  the  declaration;  and  therefore,  that  the  decision 
of  the  court  below  sustaining  the  demurrer  to  that  count  was 
wrong.  The  question  as  to  what  is  the  measure  of  damages  in 
such  a  case  as  that  disclosed  in  that  count  is  not  made,  and  could 
not  be  made  on  this  demurrer.  We  may  be  allowed,  however, 
to  refer  to  Smith's  Master  and  Servant,  83-86,  and  to  the  cita- 
tions for  those  pages,  as  containiug  what  may  be  useful  in  in- 
vestigating  that  question. 

The  second  count  differs  from  the  first  in  this:  that  it  alleges 
the  said  son  and  servant  of  the  plaintiff  to  have  been  received  by 
the  superintendent  Wadley  as  a  hireling,  to  perform  certain  ser- 
vices about  the  cars,  etc.,  for  which  the  plaintiff  was  to  be  paid. 
It  alleges  that  the  injury  resulting  in  the  death  of  the  son  was 
brought  about  by  the  negligence  of  Wadley  and  his  servants. 
Now,  Wadley  in  hiring  the  minor  son  acted  simply  as  agent 
for  the  state.  He  was  the  state's  superintendent  of  the  state's 
road.  Wadley  and  his  servants,  and  this  minor  son,  after  bis 
hiring,  were  therefore  all  fellow-servants  of  a  common  principal, 
the  state,  and  this  suit  is,  in  effect,  against  that 
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Now  the  qxiestion  is,  Does  an  action  lie  against  the  principal 
for  any  injury  done  to  a  servant  by  a  fellow-servant  at  a  time 
when  both  servants  are  acting  in  the  course  of  their  common 
employment  t 

The  answer  to  this  question  seems  to  us  to  be  well  given  in 
a  late  case  in  the  English  exchequer  of  pleas.  In  that  case 
the  court  said:  '*  The  principle  is,  that  a  servant,  when  he  en- 
gages to  serve  a  master,  undertakes,  as  between  him  and  his 
master,  to  run  aU  the  ordinary  risks  of  the  service,  and  this  in- 
cludes the  risk  of  negligence  on  the  part  of  a  fellow-servant, 
whenever  he  is  acting  in  discharge  of  his  duty  as  servant  of  him 
who  is  the  common  master  of  both:''  Hulckinson  v.  Railway  Co., 
5  Ezch.  351,  852.  To  the  same  effect  is  PriesUy  v.  Fowler^  8 
Mee.  &  W.  1.  The  principle  as  thus  laid  down  is  recognized 
by  this  court  in  Scudder  v.  Woodbridge,  1  Oki.  198.  It  follows 
that  in  this  second  count  the  plaintiff  sets  forth  no  sufficient 
cause  of  action  and  that  therefore  the  demurrer  was  properly 
flustained. 

But  as  the  demurrer  to  the  first  count  was  improperly  allowed, 
the  judgment  allowing  that  demurrer  ought  to  be  reversed,  and 
the  case  ought  to  be  reinstated. 

Civn  Acnov  is  vor  "Matstaisavsm  at  Coiatov  Law  iob  Dxatr  or 
Fan  PiBSON:  See  Htibgh  v.  K.  0,  A  O.  R.  R,  Oo.^  64  Am.  Deo.  505;  Careif 
▼.  SerlMre  R,  R.  Co^  48  Id.  616,  and  note  oa  actions  for  injuries  to  relatives 
619-641.  The  principal  case  is  cited  in  Cfeniral  R.  R.  Oo,  v.  Brmaon,  64  Ga. 
476,  to  the  point  that  a  father  may  recoyer  for  loss  of  services  of  his  child 
resulting  from  injuries  received  from  the  negligence  of  the  defendant,  and  for 
expenses  incnired  in  restoring  the  child  to  health. 

SsBVAUT  Ukdxbtakbs  TO  BuK  Af.T.  OsDiKABT  B18X8  ov  SsBvici,  inolnd* 
ing  negligence  of  f  ellow-serrant,  provided  the  latter  is  not  babitnally  careless 
and  nnskiUfol:  Qoe Hvbgh  y.N.  O.  A  O.R.R.Co.^^  Am.  Deo. 566;  AtNm 
V.  MaaeweU^  41  Id.  771»  and  oases  cited  in  the  note. 


Peterson  v.  Tatlob. 

[15  GaoMLL,4BS.] 

GnfmaAn  ov  Glbbk  Entebed  upon  Pafib  at  Tms  ov  FkUHO  Is  the 
best  evidflBoe  of  sach  filing,  bat  it  is  not  necessary  to  the  aoft  of  filing. 

OmB  BviDiircB  is  Admxssiblk  to  Pbovx  FiLnra  ov  FAnoi  in  the  ab- 
sence of  the  written  memorandnm  of  the  clerk. 

MonoN  for  new  brial.    The  attorney  for  Peteraon  and  others 
moved  the  court  to  disoharge  the  rule  nixi  for  a  new  trial  beoanae 

Am.  Dxo.  Vol.  LX.~45 


706  Peterson  v.  TAniOB.  [Oeorgia, 

no  brief  of  the  eyidence  had  been  filed  in  the  clerk's  office  por- 
Buant  to  the  rule  of  court.  After  hearing  the  eyidence,  the  court 
refused  to  discharge  the  rule  for  a  new  trial,  and  to  this  deciaioB 
error  is  assigned.  B.  G.  Carithers  was  one  of  the  solicitors  for 
the  plaintiff  in  error.    The  opinion  states  the  case. 

8.  Jones,  for  the  plaintiffs  in  error. 

H.  Holt  and  Warren,  for  the  defendants  in  error. 

By  Court,  Stashes,  J.  The  question  made  for  our  considera- 
tion in  this  case  relates  to  the  filing  of  the  brief  of  eyidence, 
in  compliance  with  the  rule  of  court.  That  brief  seems  to  have 
been  agreed  upon  by  the  counsel.  But  it  is  insisted  that  it 
never  was  filed  in  terms  of  the  law. 

We  think  that  a  certificate  of  the  clerk,  entered  upon  the 
brief  at  the  time  it  is  filed,  is  the  best  evidence  of  such  filing, 
but  that  it  is  not  necessary  to  the  act  of  filing.  '*  A  paper  is 
eaid  to  be  filed  when  it  is  delivered  to  the  proper  officer,  and  by 
him  received  to  be  kept  on  file:"  13  Yin.  Abr.  211;  1  Bouv.  Law 
Diet.  568.  The  written  memorandum  of  the  clerk  is  but  the 
evidence  of  the  delivery  to  him  of  the  paper  intended  to  be 
filed.  In  its  absence,  other  testimony  may  properly  be  admit* 
ted  to  show  that  such  paper  was  filed.  Is  there  such  testimony 
in  this  record?  According  to  the  evidence  of  the  deputy  clerk, 
that  officer  ''  did  not  know  whether  or  not  said  brief  of  evidence 
ever  had  been  in  office,"  etc.,  "as  he  had  no  recollection  of 
ever  having  seen  it."  He  further  states  his  recollection  that 
Bobert  G.  Carithers,  one  of  the  solicitors  for  the  complainants, 
**  had,  at  different  times,  applied  for  said  brief  of  evidence,  and 
was  answered  that  it  was  not  in  office." 

From  the  testimony  of  the  clerk,  it  appears  that  "he  had  no 
recollection  of  the  brief  of  evidence,  or  other  papers  in  the  case. 
being  handed  to  him,  or  placed  in  the  office,  during  the  March 
term,  1852,  by  any  person;  and  that  Bobert  G.  Oarithers,  esq., 
called  several  times  and  asked  for  said  brief,  and  that  he  exam- 
ined and  could  not  find  it  in  the  office;  and  informed  said  Car- 
ithers that  it  was  not  in  the  office;  but  a  short  time  before  the 
present  term  of  the  court,  Mr.  Hood  came  and  took  out  a 
bundle  of  papers  in  the  case,  but  whether  the  brief  of  evideoce 
was  in  the  said  bundle  he  does  not  know;  nor  does  he  know 
how  the  said  papers  got  into  the  office,  as  he  had  examined  for 
them  before,  and  did  not  recollect  of  any  person  bringing  them 
to  the  office  and  placing  them  there,"  etc.  Mr.  Hood  states 
that  "  he  had  got  said  brief  of  evidence  out  of  the  clerk's  office 
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a>x>at  three  weeks  before  the  present  term  of  this  court,  and 
that  he  gave  it  to  S.  Jones,  esq./'  etc. 

Now,  unless  the  fact  that  Mr.  Hood  found  these  papers  in  the 
office  at  the  time  he  did  shows  that  they  had  been  filed,  there 
is  nothing  in  this  evidence  to  prove  such  filing;  and  it  may  be 
very  well  doubted  whether  or  not,  in  view  of  the  testimony  of 
the  clerk  and  his  deputy,  the  finding  of  the  papers  by  Mr. 
Hood,  under  all  the  circumstances,  showed  that  they  had  been 
ever  legally  and  technically  filed;  that  is  to  say,  had  been  ever 
delivered  to  the  proper  officer,  and  by  him  received  to  be  kept 
on  file.  But  the  testimony  of  Mr.  Carithers  proves  that,  as  a 
whole,  the  brief  of  evidence  was  not  found  by  Mr.  Hood  in  the 
office.  Mr.  Carithers  states  that,  "on  the  day  the  rule  nisi  was 
granted,  he  took  up  the  original  declaration,  the  transcripts  of 
the  records  of  the  two  cases  from  Hancock  county,  and  two  or 
three  sets  of  interrogatories  which  had  been  introduced  by  com- 
plainants, and  afterwards  handed  them  to  Mr.  Benning,  at  Co- 
lumbus." This  original  documentary  evidence  was,  by  the 
agreement  of  counsel,  as  the  record  shows,  made  a  part  of  the 
brief  of  evidence  to  be  used  on  the  trial,  and  was  therefore  a  por- 
tion of  that  which  should  have  been  filed.  Tet  Mr.  Carithers  saya 
that  on  the  day  the  rule  was  granted,  he  took  up  this  portion  of 
the  evidence  and  carried  it  away.  He  does  not  say  that  he  took 
it  off  of  file,  or  out  of  the  clerk's  office,  or  from  that  officer,  but 
that  ho  took  it  up— most  probably  from  where  it  lay  on  the 
desk  of  the  counsel.  This*  shows  very  plainly  that  this  portion 
of  the  evidence  never  was  filed;  and  as  a  consequence,  that  the 
brief  of  evidence,  as  a  whole,  never  was  formally  filed.  Indeed, 
it  seiTes  to  afford  a  presumption  that  even  the  other  portions  of 
the  evidence  found  by  Mr.  Hood  never  were  legally  filed. 

We  are  sorry  that  from  mere  inadvertence,  or  from  the  confi- 
dence of  intimate  professional  relations,  this  matter  should 
have  been  probably  so  managed  as  to  fall  short  of  compliance 
with  the  rules  of  court;  and  that  this  default,  so  entirely  tech- 
nical in  its  character,  should  be  allowed  to  bring  such  serious 
consequences  to  the  defendants  in  this  case.  But  we  are  called 
on  to  administer  the  law  in  its  strictness,  and  are  thus  compelled 
to  say  that  the  brief  of  evidence  in  this  case  has  not  been  filed 
according  to  law. 

Judgment  reversed. 

BxNMiNa,  J.,  did  not  sit. 


Thb  p&cvcipal  casb  la  cited  in  Powen  v.  State^  87  Ind.  148,  to  the  point 
tfaftt  though  the  clerk  should  indorse  upon  papers  the  date  of  filing,  this  iB' 
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donement  !■  not  the  fHag,  bat  nmply  evidence  of  taeh  filing;  that  a  pipsr  ii 
filed  when  it  is  delifwed  to  the  proper  oflloer  and  by  him  nociTed  to  be 
kept  on  file* 


TisoN  V.  Yawn 

[iaGaoBau,491.] 

Wbibb  STASon  Rbquibib  that  Befobs  IvnBBocyLTcyBm  abb  AjjumD 
TO  IssuB,  it  mnst  appear  to  the  ooiirt^  by  the  oath  of  the  par^  filing  the 
■ame,  or  otherwiee,  that  the  testimony  will  be  material,  and  that  the 
qnestions  are  pertinent;  this  will  sufficiently  appear  to  the  oonrt  withoat 
affidavit  of  the  party  if  the  objeotof  the  testimony  sought  by  the  defend- 
ant in  ejectment  appears  from  the  record  to  be  to  prove  that  the  leaaor  of 
the  plaintiff  never  existed  or  was  dead  before  snit  brought. 

NORBUIT  MAY  El  GbANTKD  WHXBB  THEBB  18  No  PbOOV  TO  SUPfOBT  IflSUX. 
KoNSniT  SHOULD  NOT  BB  GbABTBD  IV  THBBB  BB  ASY  BVIDBBOB  Upon  wbich 

a  verdict  ooold  be  rendered. 
CouBT  18  NOT  Bound  to  Awabd  Nonsuit  where,  after  verdict  for  plainti^ 

it  woold  grant  a  new  trial  becanse  the  verdict  was  oontiary  to  the 

evidence. 
Nonsuit  should  bb  Obdbbed  if,  Admittino  Aul  Faokb  Pbovbd  and  all 

reasonable  dednctions  from  them,  the  plaintiff,  on  all  the  proo^  ought 

not  to  recover. 
Pabtt  Claimino  undbb  Gbant  can  not  Show  Collateballt  bt  Paxol 

that  grantee  intended  in  grant  is  of  different  name  from  the  graatee 

named,  bnt  the  misnomer  most  be  remedied  in  a  direct  proceeding  by 

bill  or  otherwise. 

QOVBBNOB  MAT  Ck)BBBCT  MiSTASB  IN  GbANT  BBOM  BtATB  if  ri^ts  oC  tluzd 

parties  have  not  intervened,  otherwise  there  mnst  be  a  judgment  or  decree 
in  a  judicial  proceeding  between  the  litigating  parties,  which  will  enable 
the  executive  to  make  the  correction. 
Attobnmbnt  or  Tenant  Pbooubbd  bt  Mssbbfebbemtation  ov  Landuibd 
AS  TO  HiB  Title  will  not  estop  the  tenant. 

Ejbotxeiit  npon  the  demise  of  Jacob  Tison  and  of  the  heixs  of 
Joab  Tison  against  Anthony  Tawn.  Interrogatories  were  filed 
by  the  defendant  for  Jacob  Tison  for  the  purpose  of  proving — 1. 
lliat  no  such  man  as  Jacob  Tison  ever  existed;  2.  If  there  erer 
was  such  a  man,  he  was  dead.  These  interrogatories  were 
objected  to  by  the  plaintiff,  on  the  ground  that  it  had  not  been 
made  to  appear  to  the  court,  either  by  the  defendant's  aflldaTit 
or  otherwise^  that  the  testimony  was  material,  as  required  by  the 
statute  of  1847.  This  objection  was  overruled,  and  an  exception 
taken.  Evidence  was  introduced  by  the  plaintiff  to  show  that 
the  defendants  Yawn  and  Baldree,  under  whom  he  ohumed,  had 
never  claimed  the  land,  but  had  recognized  the  title  of  ttie 
Tisons,  and  had  once  offered  to  purchase  from  them.      Tbe 
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plaintifEei  deraigned  title  under  a  state  grant  to  Jacob  Tison. 
They  attempted  to  prove  that  the  name  "  Jacob  "  was  a  miatake, 
and  intended  for  **  Joab/'  and  that  there  was  no  snch  man  as  Ja- 
cob Tison.  This  evidence  was  rejected,  and  an  exception  taken. 
The  conrty  then»  on  the  defendant's  motion,  granted  a  nonsuit, 
and  the  plaintiffs  excepted,  on  the  grounds — ^1.  That  the  court 
oould  not  award  a  nonsuit  in  inmtum;  2.  That  the  tenancy  of 
the  defendant  was  sufficiently  proved  to  cany  the  case  to  the 
jury.    Upon  these  exceptions  error  was  assigned. 

Strorier,  Tucker,  and  Warren,  for  the  plaintifb  in  error. 
Lyon  and  Clark,  for  the  defendant  in  error. 

By  Court,  LuMFxnr,  J.  Was  the  court  authorised  to  grant 
its  mandate  directing  interrogatories  to  issue  for  Jacob  Tison  f 
In  other  words,  was  it  made  to  appear  by  the  oath  of  the  de- 
fendant, or  otherwise,  in  the  language  of  the  act  of  1847,  that 
the  testimony  was  material,  and  that  the  questions  propounded 
were  pertinent  i  It  will  be  remarked  that  Jacob  Tison  is  one  of 
the  lessors  of  the  plaintifll  Now,  the  object  of  this  testimony 
was,  as  the  record  discloses,  to  prove  by  the  party  himself, 
whose  name  was  thus  used^  either  that  he  never  existed,  or  that 
*  he  was  dead  before  this  suit  was  brought  ?  That  the  proof,  if 
procurable  (f),  would  be  material,  there  can  not  be  a  doubt  It 
would  defeat  a  recovery  under  this  count  in  the  writ.  The 
judge  was  unquestionably  right,  therefore,  in  allowing  the  com- 
mission to  issue,  leaving  to  the  applicant  the  more  difficult  task, 
as  it  would  seem,  of  establishing  by  the  witness  his  own  non- 
entity or  subsequent  demise. 

Should  a  nonsuit  have  been  awarded?  While  we  reaffirm 
the  position  heretofore  occupied  by  this  court,  that  it  is  compe- 
tent to  grant  a  nonsuit  where  there  is  no  proof  to  support  the 
issue,  still  we  may  maintain  that  if  there  be  any  evidence  upon 
which  a  verdict  could  be  rendered,  the  case  should  not  be  with- 
held from  the  jury. 

Nor  do  we  recogniase  the  rule  that  if,  after  verdict,  the 
court  would  grant  a  new  trial  because  the  verdict  was  contrary 
to  evidence,  it  is  bound  to  award  a  nonsuit  on  motion  before 
trial.  Such  a  doctrine  would  be  an  unwarrantable  encroachment 
upon  the  province  of  a  jury.  A  motion  for  a  nonsuit  at  law  is 
like  a  demurrer  in  equity.  And  if,  admitting  all  the  facta 
proved,  and  all  reasonable  deductions  from  them,  the  plaintiff, 
on  all  the  proof,  ought  not  to  recover,  the  nonsuit  ought  to  be 
ordered. 


710  TisoN  V.  Yawn.  [Georgia^ 

We  are  aware  that  there  is  a  conflict  of  authority  upon  this 
point  in  this  country:  Elvnore  v.  Orimes,  1  Pet.  471;  De  Wof/j. 
Roland,  Id.  497;  Hunt  v.  Stewart,  1  Ala.  625;  Martin  v.  Webb,  5 
Pike,  72  [39  Am.  Deo.  363];  8L  Louis  Floating  Dock  Ins.  Go.  v. 
Souland,  8  Mo.  665;  Wells  v.  Gates,  Id.  681;  Booe  t.  Davis,  5 
Blackf.  115  [23  Am.  Dec.  457].  But  we  think  that,  with  the 
limitation  on  the  exercise  of  the  power  adopted  by  this  court,  a 
peremptory  nonsuit  should  be  allowed  where  a  party  has  wholly 
failed  to  make  out  his  case;  especially  as  our  own  statutes  seem 
to  recognize  such  a  power  in  the  courts  as  that  of  compelling 
nonsuits:  Cobb's  Dig.  486,  488,  492,  493. 

Was  there,  then,  testimony  in  this  record,  apart  from  the 
grant  or  paper  title,  sufficient  to  carry  this  case  to  the  jury  ?  It 
is  in  proof  that  Baldree  went  into  possession  of  the  premises  in 
dispute  in  1841,  holding  expressly  as  the  tenant  of  the  Tisons; 
that  Yawn,  the  defendant  in  ejectment,  gave  him  ten  dollars  for 
his  claim,  both  of  them  still  acknowledging  paramount  title  in 
the  plaintiffs.  But  more  than  this:  when  Turner  purchased  of 
the  Tisons,  Yawn  said  to  one  of  the  Tisons  he  would  never  get 
his  pay,  and  offered  him  two  hundred  dollars  for  the  land. 
Upon  the  doctrine  of  tenancy,  then,  shall  he  be  permitted  to 
deny  this  title  ? 

Lastly,  the  grant  was  tendered  in  eyidence;  it  was  to  Jacob 
Tison.  The  depositions  of  Grimsley  were  offered  to  explain  the 
grant,  and  to  show  that  it  should  have  issued  to  Joab  Tison. 
This  parol  proof  was  rejected,  and  the  court  held,  upon  the  au- 
thority of  Sykes  Y.  McRory,  10  Qa.  665  [54  Am.  Dec.  402],  that 
the  mistake  in  the  grant  could  not  be  corrected  in  this  wa}*.  In 
other  words,  that  a  party  claiming  under  a  grant  can  not  first 
raise  an  ambiguity  by  parol,  and  then  explain  it  in  the  same 
way;  but  that  a  direct  proceeding,  by  bill  or  otherwise,  should 
be  instituted  for  that  purpose. 

Precedents  may  be  found  on  both  sides  of  this  practice,  as 
was  admitted  by  this  court  in  the  case  cited.  And  there  are 
plausible  reasons  to  sustain  either  view  of  this  question.  We  are 
inclined,  however,  to  adhere  to  the  opinion  already  expressed, 
namely,  that  the  better  course  is  to  institute  a  direct  proceed- 
ing to  correct  the  mistake  in  the  grant.  It  would  seem  that  a 
grant  from  the  state,  which  is  the  foundation  or  first  link  in  a 
chain  of  title  to  real  estate,  which  is  to  extend  through  all 
future  time,  should  be  treated  with  more  solemnity  than  ordi- 
nary documents.  Beal  estate  can  only  pass  by  deed;  and  these 
muniments  of  title,   which  are  recorded  as  notice  to  all  the 
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world  of  their  contents,  as  well  as  the  factum  of  their  execution, 
should  speak  the  truth.  The  correction  as  to  the  misnomer, 
then,  should  not  only  be  made  to  meet  the  exigencies  arising 
out  of  the  trial  of  the  pending  ejectment,  but  to  secure  the  title 
forever  from  impeachment. 

If  the  rights  of  third  persons  have  not  intervened,  the 
governor  can  make  the  correction;  otherwise,  it  can  only  be 
ascertained  in  a  judicial  proceeding  between  the  litigating  par- 
ties, in  which  the  judgment  or  decree  to  be  rendered  will  en* 
able  the  executive  to  make  the  alteration;  and  then  ib  will  be 
notice  to  everybody.  Until  this  adjudication  can  be  had,  the 
action  at  law  can  be  restrained;  then  the  cloud  will  be  removed 
from  the  title. 

Mr.  Grimsley  must  die,  as  will,  in  the  course  of  nature,  all 
who  could  explain  this  error.  The  title  to  this  tract  of  land 
may  be  litigated  a  thousand  years  hence.  Is  it  not  desirable 
that  there  should  be  record  evidence  perpetuated  establishing? 
who  was  the  actual  drawer  of  lot  No.  104  in  the  seventh  district 
of  what  was  originally  Early  county  ?  And  are  not  these,  and 
numerous  other  reasons  which  will  readily  suggest  themselves, 
sufficient  to  justify  this  court  in  maintaining  the  ground  already 
taken,  that  for  the  correction  of  this  mistake  in  the  name  of  the 
grantee  a  direct  proceeding  should  be  instituted  ?  So  far,  then, 
as  it  was  proposed  by  this  proof  to  explain  the  mistake  in  the 
grant,  we  think  the  testimony  was  rightfully  rejected;  but  for 
another  purpose,  a  portion  of  it  at  least  should  have  been  ad- 
mitted. 

It  is  a  principle  of  law  that  if  the  attornment  of  the  ten- 
ant is  procured  by  the  misrepresentation  of  the  landlord  as  to 
his  title,  the  tenant  will  not  be  estopped  by  it.  Now,  Mr. 
Grimsley  proves  that  in  the  conversation  between  Yawn  or 
Baldree  and  the  Tisons  this  mistake  in  the  grant  as  to  the  bap- 
tismal name  of  Tison,  the  grantee,  was  distinctly  mentioned; 
80  that  there  was  neither  the  suppression  of  truth  nor  the  sug- 
gestion of  falsehood  respecting  the  matter. 

Nonsuit  m  Grantkd  when  thebb  is  not  SoTFionfiNT  Evidknok  to 
JUBTIVT  Verdict:  AfaUeer  y.  Brown,  52  Am.  Deo.  303,  citing  prior  cases  in  the 
note  812;  Maxwell  ▼.  Jlarrkon,  Id.  3S5,  and  note  389;  Van  RcMMlaer  v. 
J€weU,  51  Id.  275;  Jomu  ▼.  Weatlitrb^t,  Id.  653;  Eastman  v.  Howard,  50  Id. 
611.  The  principal  case  is  cited  to  the  point  that  if  there  be  any  evidence 
upon  which  a  verdict  conld  be  rendered  the  case  shoald  not  be  withheld 
from  the  jury,  in  Dymrn  v.  B&^kam,  35  Ga.  135;  Thornton  v.  Cfibaon,  43  Id. 
397;  as  to  when  nonsuit  is  proper,  in  Ilankerson  v.  Southwestern  R.  B,  Co^ 
59  Id.  595.    See  also  KiUen  y.  Compton,  57  Id.  63,  04. 
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TnrAST  liAT  BiiPUTi  Laitdimvd^b  Tttlb  whsit  AnoRif mxnt  wab  Madb 
mrDBB  MnAPPBBHSNSioir  m  to  that  title:  Steift  ▼.  Decuif  34  Am.  Deo.  603| 
■ee  Hall  t.  Benner,  21  Id.  39i»  and  note  404. 

PowxB  OF  Equitt  to  Cobxsct  MiBTAxas  DT  DxiEDSi  See  LeUaudar/er  t. 
2>elpky,  66  Am.  Deo.  137t  u^d  note  citing  prior  caaea. 

Grant  can  not  bb  Impbachxd  Collatekallt  at  Law  bt  8howiv» 
THAT  Grazvtbb  named  waa  not  the  one  intended.  It  ■honld  be  fint  oor> 
lected  by  a  sort  /adcm  or  other  proceeding  in  chancery:  Sykea  ▼.  MeRory^ 
64  Am.  Dec  402.  The  role  of  the  principal  case,  that  parol  evidenoe  is  not 
admiuible  to  show  that  the  grantee  intended  in  the  grant  is  of  a  different 
name  from  the  grantee  named  in  the  grant,  is  denied  in  subsequent  Georgia 
oases.  In  Hendenon  ▼.  Hackney^  23  Ga.  388»  889,  it  is  said  that  the  princi- 
pal case  and  8yke»  ▼.  McRory^  10  Id.  470,  upon  which  the  principal  case  re- 
lies, are  wrong,  and  contrary  to  the  intermediate  decision  of  Oream  v.  Barm' 
waU^  11  Id,  284,  and  "contrary  to  a  perfectly  established  role  of  law — th» 
rale  which  says  that  parol  evidence  may  be  used  to  identify  the  person  or  thin|^ 
mentioned  in  a  written  instmment.*    So  also  in  WaXher  ▼.  ITe/b,  25  Id.  143» 


RoTAL  V.  Lessee  of  Lisle. 

[18  QtmommtL,  MB.] 

OwBXB  or  TiTLB  to  Land  is  CoNarBUCTiyBLr  in  Possbsbxon  nntil 

adverse  claimant  goes  into  ocoapanoy  with  intent  to  daim  the  fee  a* 

against  the  true  owner. 
Imtbnt  TO  Claim  Advbbselt  mat  bb  Manitbbtbd  bt  Dbclabations  ob 

BT  Acts  of  ownership  which  are  open,  notorious,  and  visible. 
PoasBssiON  or  Occctpant  or  Land  Entbeinq  under  Papbb  Titlb  extends 

to  the  boundary  of  his  deed,  otherwise  it  is  confined  to  the  po$ae$ak>  pedm^ 

or  corporeal  occupation. 

To  GONSTITUTB  AdVBBSB  P089B3SI0N,  THXBB  NbBD   NOT   BB  FbNOB,  BuILD- 

mo,  OR  Othbb  Imfbovbkbnt  made,  but  visible  and  notorious  acts  of 
ownership  exercised  over  the  premises  in  controversy  for  the  statutory 
time  are  sufficient. 
What  Constitotbs  Aovbbsb  Possbssion  Dbfbnds  Muoh  upon  Naturb  ani> 
Situation  or  Pbopbbtt  and  the  uses  to  which  it  can  be  applied,  or  to 
which  the  owner  or  claimant  may  choose  to  apply  it. 

AdVBBSB   POSBBBSION    IS  EVIDBNOBD    BY   AOXS   OB    OWNBBSHIP    UPON    LaBTB 

indicating  a  notorious  claim  to  the  property,  and  continued  sufficiently 
long  with  the  knowledge  and  without  the  interruption  of  the  former 
owner,  provided  the  jury  shall  think  that  the  property  was  not  snsoepti- 
ble  of  a  more  strict  and  definite  possession. 

Kbiihbb  Aotual  Occupation,  Cultivation,  nor  Rbsidbncb  la  Nbcbt 
BART  TO  CoNBTiTUTB  Advbbbb  Possbsbion  whou  the  pioporty  is  not 
such  as  to  admit  of  any  permanent,  useful  improvement. 

Brbotion  or  Cow-pbn  bt  Onb  upon  Anothbr's  Land  upon  Bounsabt 
adjacent  to  his  own  land,  together  with  the  ranging  of  his  cattle  and  the 
oooasional  felling  of  trees  upon  the  land,  are  not  acta  BnfllsieBtlj  opsa 
and  notorious  to  constitute  adverse  possession. 
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GxoBoiA  Statutb  Pbovidxs  that  Adtzbsx  Glaxkaiit  will  vot  bb  Pbo- 
TBCTXD  by  statuta  of  limitatioiii,  unleM  he  enters  under  color  of  title  not 
known  to  him  to  be  fraudulent^  and  therefore  negatiTei  entirely  the  idea 
of  title  by  occnpancy  alone,  however  bona  Ads  it  may  be,  and  to  that  ex- 
tent \b  in  derogation  of  the  eommon  law. 

Ejeotmbit  by  the  lessee  of  Lisle  against  Asa  Boyall.  The 
defense  was  adverse  possession.  The  defendant  introduced  evi 
dence  tending  to  show  that  one  Meredith  Doke  entered  upon 
the  land  in  question,  cleared  about  an  acre  and  a  quarter,  fenced 
it,  and  sometimes  used  it  as  a  cow-pen  and  sometimes  cultivated 
it;  that  he  cut  logs  from  the  land  to  construct  a  house,  and  al- 
lowed his  cattle  to  range  over  it;  and  that  about  eight  years  after 
his  first  entiy  he  sold  the  lot  to  the  defendant,  who  was  at  pres- 
ent in  possession.  The  plaintiff  claimed  under  a  grant  to  Lisle. 
The  verdict  was  for  the  defendant  A  new  trial  was  granted  on 
motion,  on  the  ground  that  the  verdict  was  contrary  to  the  law, 
the  evidence,  and  the  charge  of  the  court.  Error  is  assigned 
to  the  granting  of  the  new  trial. 

Tucker^  for  the  plaintiff  in  error. 
£f.  iTbnes,  for  the  defendant  in  error. 

By  Court,  Lxtxfiin,  J.  Do  the  facta  in  this  case  oonstitote 
adverse  possession  so  as  to  protect  the  defendant  under  the 
plea  of  the  statute  of  limitations? 

He  and  those  imder  whom  he  claims,  owning  the  adjoining 
lot,  inclosed  a  cow-pen  on  No.  87,  embracing  an  area  of  one 
and  one  fourth  acres.  The  cattle  of  the  defendant  ranged  over 
the  land,  and  occasionally  trees  were  cut  off  of  it. 

I  understand  the  doctrine  to  be  briefly  this  (I  may  be  con- 
founded by  reading  and  hearing  read  too  much  on  the  subject, 
as  judges  verjr  frequently  are):  the  person  owning  the  title  to 
land  is  constructively  in  possession;  and  this  possession  con- 
tinues until  some  adverse  claimant  goes  into  the  occupancy, 
with  intent  to  claim  the  fee,  as  against  the  true  owner.  And 
this  intention  may  be  manifested  by  declarations,  or  by  acts  of 
ownership  which  are  open,  notorious,  and  visible. 

If  the  occupant  goes  in  under  paper  title,  his  possession 
extends  to  the  boundaiy  of  his  deed;  otherwise  it  is  oonflned 
to  the  ponessio  pedis,  or  corporeal  occupation. 

The  question  has  often  arisen,  as  in  the  present  case,  as  to 
what  portion  of  the  premises  may  be  considered  in  the  oocu* 
panVs  possession.  Li  Oonyera  v.  Kenan  and  Hand,  4  Qb.  808. 
one  of  the  then,  as  well  as  the  present,  court  intimated,  rather 
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than  expressed  the  opinion,  that  there  might  be  an  occapancj 
which  would  ripen  into  a  statutory  title  without  an  actual 
indosure  marked  by  definite  boundaries.  That  suggestion  is 
abundantly  fortified  by  authority.  The  supreme  court  of  the 
United  States  have  held — and  indeed,  this  may  now  be  con- 
sidered as  the  settled  doctrine  of  that  court,  and  it  is  in  accord- 
ance with  the  decisions  of  the  ablest  courts  in  this  country — 
that  to  constitute  an  adverse  possession  there  need  not  be  a 
fence,  building,  or  other  improvement  made;  and  that  it  suf- 
fices, for  this  purpose,  that  visible  and  notorious  acts  of  owner- 
ship are  exercised  over  the  premises  in  controversy  for  the 
time  limited  by  the  statute.  That  much  depends  upon  the 
nature  and  situation  of  the  property — ^the  uses  to  which  it  can 
be  applied,  or  to  which  the  owner  or  claimant  may  choose  to 
apply  it.  That  it  is  difficult  to  lay  down  any  precise  rule,  in 
all  cases,  but  that  it  may  be  safely  said  that  where  acts  of  own- 
ership have  been  done  upon  land  which,  from  their  nature,  in- 
dicate a  notorious  claim  of  property  in  it,  and  are  continued 
sufficiently  long,  with  the  knowledge  of  an  adverse  claimant, 
without  interruption  or  an  adverse  entry  by  him,  such  acts  are 
evidence  of  an  ouster  of  a  former  owner,  and  an  actual  adverse 
possession  against  him;  provided  the  jury  shall  think  that  the 
property  was  not  susceptible  of  a  more  strict  and  definite  pos- 
session than  had  been  so  taken  and  held.  That  neither  actual 
occupation,  cultivation,  nor  residence  is  necessary  to  constitute 
adverse  possession  when  the  property  is  so  situated  as  not  to 
admit  of  any  permanent,  useful  improvement;  and  the  contin- 
ued claim  of  the  party  has  been  evidenced  by  public  acts  of 
ownership,  such  as  he  would  exercise  over  property  which  he 
claimed  in  his  own  right,  and  would  not  exercise  over  property 
which  he  did  not  claim:  Ewing  v.  Bamett^  11  Pet  53;  EUicoU 
V.  Pearl,  10  Id.  442;  Barcley  v.  HowdVs  Lessee,  6  Id.  513.  This 
doctrine  is  obliged  to  be  true,  because  it  results  from  the  neces- 
sity of  the  case.  Suppose,  for  instance,  in  North  Carolina, 
where  the  courts  hold  that  cutting  timber  is  not  such  an 
occupancy  as  would  amount  to  an  adverse  possession,  would  it 
not  be  otherwise  if  the  pine-land  was  appropriated  yearly  to 
the  making  of  turpentine?  And  so  in  the  mountain  districts 
of  this  state,  the  gold  and  copper  mines  are  usually  distin- 
guished by  the  number  of  the  lot  on  which  they  are  found. 
Would  any  doubt  that  the  occupancy  and  user  of  one  of  those 
lots  for  mining  purposes  for  seven  years  would  not  amount  to 
an  adverse  possession  ? 
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Without  porsaing  this  examination  further,  let  us  apply 
these  principles  to  the  facts  of  this  case:  does  the  mere  fact 
that  the  owner  of  an  adjoining  lot,  who  incloses  a  small  cow- 
pen  contiguous  to  his  houses,  and  immediatelj  on  the  line  sep- 
arating the  two  lots  of  land,  and  who  occasionallj  cuts  a  tree 
off  the  premises,  and  turns  out  his  cattle  to  range  over  them, 
give  such  a  statutory  title  as  will  bar  the  plaintiff's  right?  The 
jury  found  that  it  did;  the  court  granted  a  new  trial;  and 
we  are  decided  and  unanimous  in  affirming  the  judgment. 

Li  Louisiana  it  has  been  held  that  felling  trees  are  not  such 
acts  of  possession  as  are  the  basis  of  a  statutory  title:  MaOarty  v. 
Fourcher,  12  Mart.  (La.)  11.  And  in  North  Carolina  it  has  been 
ruled  that  neither  cutting  timber  nor  cattle  ranging  over  land 
is  such  a  possession  as  is  calculated  to  give  notice  to  the  adverse 
claimant  that  the  land  is  occupied  and  claimed  by  another; 
Chreen  v.  Harman^  4  Dev.  168. 

And  we  will  add,  that  the  erection  of  the  little  pen  on  the 
boundaiy  adjacent  to  the  settlement  of  the  defendant,  on  his 
own  lot,  coupled  with  the  other  two  facts,  viz.,  the  ranging  of 
the  cattle  and  the  occasional  felling  of  trees,  is  no  sufficient 
assertion  to  the  world  of  a  claim  of  right.  To  use  the  Ian* 
guage  of  Ohief  Justice  Taylor,  in  Janes  v.  Eidley,  2  N.  0.  400: 
**  Such  conduct  bespeaks  rather  the  invasions  of  a  conscious 
trespasser  than  the  confident  claims  of  a  rightful  owner." 

Were  any  or  all  of  these  acts  sufficient  to  put  the  owner  upon 
inquiry?  Was  the  possession  of  such  a  nature  and  of  such 
notoriety  as  to  amount  to  a  disseisin?  Did  they  constitute 
notice  to  the  true  owner  that  lot  of  land  No.  87  was  held  and 
occupied  adversely  by  another?  To  give  such  effect  to  these 
acts  would  not  only  work  a  great  moral  injustice,  but  shock  the 
sense  of  eveiy  right  felt  by  every  honest  man.  The  true  owner 
of  land  can  not  be  disseised  without  his  knowledge,  nor  Jkhe 
statute  of  limitations  run  against  him,  while  he  has  no  ground 
to  believe  that  his  seisin  has  been  interrupted,  unless  through 
his  own  negligence.  If,  however,  instead  of  a  clandestine  pos- 
session, it  be  open,  notorious,  and  visible,  and  accompanied 
with  a  claim  of  the  fee,  and  the  true  owner  fails  to  look  after 
his  interests  until  the  title  of  the  tenant  grows  into  maturity  by 
seven  years'  continuance,  certainly  he  has  no  one  to  blame  but 
himself  for  the  loss  of  his  estate. 

The  act  of  1851-2  (Pamph.  Acts,  239)  has  been  referred  to  in 
the  discussion.  It  has  been  supposed  that  this  statute  was 
passed  to  counteract  some  of  the  adjudications  of  this  court; 
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and  it  may  be  so.  But  it  does  more:  it  repeals  an  important 
principle  of  the  common  law  which  had  always  been  enforced 
in  this  state.  It  negatiTCS  entirely  the  idea  of  title  by  ocenpaney 
alone,  howcTer  bona  fide  it  may  be.  Under  this  act,  the  adverse 
claimant  might  enter  upon  the  land,  bona  fide  claiming  it  as  hia 
own,  boild  upon  it,  clear  and  cultiyate,  under  an  actual  indoe- 
nre,  every  acre,  and  continue  in  the  peaceable  possession  of  the 
premises  for  seven  years,  or  a  much  longer  time;  still,  the  stat- 
ute would  not  protect  him  unless  he  took  possession  under  color 
of  title,  and  that  colorable  title  not  known  to  him  to  be  fraud- 
ulent. 

With  the  wisdom  of  the  law  I  have  no  quarrel.  Law  is  a 
progressive  science;  and  our  statute-book  abounds  with  proo& 
that  the  legislators  of  this  day  are  wiser  in  their  generation  than 
their  English  ancestors.  Suffice  it  to  say  that  the  act  haa  no 
application  to  the  present  case;  for  by  its  very  terms  it  oan  not 
affect  existing  titles. 

BEvnnio,  J.,  did  not  sit. 


What  CoNBTrrurn  Advxbss  Possbssion:  Steama  v.  ffendenamt  67  Am. 
Deo.  05,  and  caaes  cited  in  note  68;  WUUamsv.  ffarreO^  55  Id.  442;  Beweri^r. 
Burhe,  54  Id.  351,  and  note  357;  Wallace  t.  MastweU,  51  Id.  380;  Diiemam  r. 
ParriBh,  47  Id.  455.  In  Jiorrimm  v.  Hays,  19  Qa.  295^  the  dootriae  ol  the 
principal  case  is  affirmed. 

EntBT  0KDKB    GOLOB  OF  TiTLB  IS    SUVFICIXNT  TO    COMSTITUTS    AdVXBSI 

Holdings  Beverly  y.  Burie,  54  Am.  Deo.  351;  eee  also  WaUam  t.  Oregg,  36 
Id.  176,  and  cases  cited  in  the  note;  Shanh  v.  Lameaeter,  50  Id.  108;  Moody 
▼.  Iteming^  48  Id.  210;  Dikeman  v.  Parruh^  47  Id.  455.  The  entiy  mnst  be 
in  good  faith,  under  color  of  title,  in  Georgia.  The  principal  ease  is  oitod  to 
this  point  in  Bell  v.  Chandler,  23  Ga.  359. 

Om  Emtkbinq  upon  Burvet  and  CLADaNO  It  is  Con8tb(7czivblt  in 
PofisissiON  of  the  wholes  See  JicLawrin  ▼.  Salmona,  52  Am.  Deo.  563^  and 

cases  cited  in  the  note. 

Possession  undeb  PAfxa  Title  extends  to  the  boondaries  contained  is 
the  deed,  otherwise  it  is  confined  to  the  poeaeuh  pedie.  The  principal  caae 
is  cited  to  this  point  in  Chiffln  v.  Sbetoe,  30  Ga.  305;  Parker  ▼.  /ones,  57  Id. 
206;  Shiele  y.  Lamar,  68  Id.  594. 

Seitino  up  Ck>BNEBS  OF  QuABTEB-SBOTiON,  Walkino  OTxa  Lavd,  and 
afterwards  building  a  cabin  thereon,  and  indoaing  three  or  f onr  aerea  ol  ad« 
joining  land,  does  not  oonatitote  advene  poMSssioiis  Siepkmmm  t.  Dot,  4i 
Am.  Deo,  489. 
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Boston  &  Gunbt  v,  Cummins. 

[16  OaoBOXA,  109.] 

Acr  OF  Leoislatuss  is  Pbbsuhkd  to  bs  Oonhtitutaokal,  but  in  a  proper 
oase  the  coarte  will  declare  statntee  onconatitiitioiiaL  Such  aoti  of  the 
kgiilatnre,  either  state  or  federal,  are  not  lawa,  and  the  oourti  will  not 
ezecate  them. 

TiBM  "Ex  Post  Facto  Laws "  relates  to  oriminal,  and  the  term  '*xetroepeo> 
tive  laws  "  relates  to  oivil,  cases.    Expoit/aeto  laws  defined. 

Law  mat  bb  zx  Post  Facto,  A2n>  tet  Conbtitutioval,  provided  it  molli- 
fies instead  of  agf^vates.the  rigor  of  the  criminal  law. 

RRBOSpaorivx  Laws  Which  Sbbk  to  Takx  Awat  or  Imtbbvkbb  with 
Vested  Biorts  may  be  unjust  and  oppressiye,  but  there  are  nnmerons 
cases  in  which  they  operate  for  the  benefit  of  the  community. 

It  is  Held  as  Settled  Law  that  Rboistbt  Acts  may  be  passed  requir- 
ing conveyances  already  made  to  be  recorded  within  a  reas<mable  time, 
and  that  an  older  grantee  failing  to  perform  this  duty  will  be  poetponed 
to  a  junior  graotee  who  brings  himself  within  the  statute.  Such  has 
been  the  settled  policy  of  Geoigia  from  1775  to  the  present  period. 

Act  of  1847»  Requibiko  Mabbiaob  Settlbkents  executed  before  its  pas- 
sage to  be  recorded  within  twelve  months,  is  reasonable  and  liberal,  and 
is  constitntionaL 

It  was  Fobmxblt  Rulb  nr  England  that  acts  of  parliament  which  were 
to  take  effect  from  and  after  their  passage  should  operate  from  the  first 
day  of  the  session. 

ReoBTBT  Act  of  1847,  Rbqvibino  Rbcordino  of  Marriage  Srtlbicbntb, 
made  no  exception  in  favor  of  femes  covert,  and  consequently  the  court 
can  make  none.  It  is  undesirable  that  exceptions  should  be  ingrafted 
upon  any  statute  by  the  bench,  as  it  increases  the  uncertainty  of  the  law, 
and  results  in  judicial  legislation. 

Where  BT  Terms  of  Marriaob  Settlement  the  eetttd  qtU  tnui  reserves 
to  herMlf  the  management  and  control  of  the  property,  in  as  full  and 
ample  a  manner  as  if  she  was  a  /erne  sole,  she  cannot  excuse  her  neglect 
to  have  the  settlement  registered  upon  the  ground  that  she  is  a  /eme  eo» 
vert,  for  as  to  the  property  she  is  a  /erne  sole  to  all  intents  and  purposes. 

PBonsiONS  IN  OUB  DIFFERENT  Statb  CoNSTiTiTTiONS  and  iu  our  federal 
constitutions  against  the  passage  of  ex  poet  /ado  laws  were  suggested  by 
the  abuses  which  the  passage  of  bills  of  attainder,  etc.,  in  England  occa- 
sioned. 

It  has  Never  been  Doubted  that  Valid  Rbtroaotivb  Laws  may  be 
enacted.  This  is  acknowledged  by  the  civil  and  common  law.  It  is 
generally  a  matter  of  discretion  with  the  legislature  how  far  it  may  be 
expedient  to  enact  such  laws. 

0TATE  LeOISLATUBE,  WHEN  ACTINO  WITHIN  PaLB  OF  CONSTITUTION,  haS  the 

same  omnipotence  ascribed  to  the  British  parliament. 

B08TOH  &  Gu5BT  caused  certain  JL  fas.  to  be  leried  upon 
certain  negro  property,  as  the  property  of  Francis  D.  Onmmins. 
A  claim  was  interposed  to  this  property  by  Gamminfl  as  the 
imstee  of  his  wife.    At  the  trial,  plaintiff  proved  hia  leriM,  And 
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that  the  property  was  in  the  posseasion  of  defendant.  The 
claimant  Ciunmins  then  introduced  a  marriage  settlement  exe- 
cuted by  him  as  the  party  of  the  first  part,  by  which  he  had  con- 
▼eyed  certain  property,  of  which  that  in  dispute  was  prored  to 
be  a  part,  to  Yalinda  Davis,  afterwards  Oummins,  and  Martha 
Davis,  trustee,  to  be  held  by  such  trustee  for  the  sole  and  sepa- 
rate use  of  Yalinda  Davis,  who  was  about  to  be  married  to  Cum- 
mins. This  instrument  was  not  recorded  until  June,  1852.  The 
levies  hereinabove  referred  to  were  upon  judgments  obtained  in 
1852  upon  debts  incurred  in  1851.  Plaintiff  objected  that  this 
marriage  settlement  was  void  as  to  creditors  without  notice^ 
under  the  act  of  December  80,  1847,  which  will  be  sufficiently 
understood  from  the  opinion.  The  lower  court  held  this  act,  so 
far  as  it  applies  to  past  contracts,  to  be  unconstitutional  and 
void.    This  decision  is  alleged  as  error. 

Alford  and  Moore,  and  Warner,  for  the  plaintifb  in  error. 
Oreen  and  McEinley,  for  the  defendant  in  error. 

By  Oourt,  Lumpkin,  J.  The  legislature  in  1847  passed  an  act 
to  require  marriage  settlements  to  be  recorded. 

Section  1  enacts  ''  that  all  marriage  agreements  or  settlements 
heretofore  executed,  either  within  this  or  any  other  state  or  ter- 
ritoiy,  where  the  husband  resides  within  the  limits  of  this  state, 
shall  be  recorded  within  twelve  months  after  the  passage  and 
publication  of  this  act  in  the  clerk's  office  of  the  superior  court 
in  the  county  of  the  residence  of  the  husband." 

Section  2:  "  All  marriage  agreements  or  settlements  hereafter 
made,  either  in  this  state  or  any  other  state  or  territory,  where 
the  husband  resides  in  this  state,  shall  be  recorded  within  three 
months  from  the  execution  thereof  in  the  clerk's  office  of  the 
superior  court  of  the  county  of  the  husband's  residence." 

Section  3:  "If  any  such  instrument  be  not  recorded  within 
the  time  prescribed  by  this  act,  the  same  shall  not  be  of  any 
force  or  effect  against  a  hon  fide  purchaser  without  notice,  or 
hona  fide  creditor  without  notice,  or  horui  fide  surety  without 
notice,  who  may  purchase  or  give  credit  or  become  surety  before 
the  actual  recording  of  the  same:"  Cobb's  Dig.  180. 

Is  this  act  unconstitutional,  as  applicable  to  marriage  settle- 
ments executed  before  its  passage  ? 

I  need  not  repeat  here  what  has  often  been  declared  before  bj 
this  court,  viz.,  that  acts  of  the  legislature  are  not  only  presumed 
to  be  constitutional,  but  that  the  authority  of  the  courts  to  de- 
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dare  them  Yoid  will  never  be  resorted  to  except  in  a  clear  and 
urgent  case— one  which  is  directly  in  the  teeth  of  the  constitu- 
tion— as  if  the  legislature  were  to  vest  the  executive  power  in  a 
standing  committee  of  the  house  of  representatives;  one  which 
requires  no  nice  critical  acumen  to  decide  on  its  character,  bub 
which  is  as  obvious  to  the  comprehension  of  any  person  as  an 
axiomatic  truth:  as  that  all  the  parts  are  equal  to  the  whole,  or 
that  two  and  two  make  four.  A  judgment  of  the  court,  and 
even  a  statute,  may  be  vacated  for  fraud:  Fermor's  Case,  3  Co. 
77.  Can  it  be  questioned  that  but  for  the  rescinding  act  of  1796 
the  celebrated  Yazoo  act  of  1795  would  have  been  declared  null 
and  void  by  the  courts?  If  the  courts  have  the  power  to  sit  in 
judgment  upon  a  solemn  act  of  the  legislatu^,  passed  accord* 
ing  to  the  forms  prescribed  by  the  constitution,  because  the 
statute  has  been  procured  and  perfected  through  the  instrumen- 
tality of  fraud,  a  fortiori  is  the  judicial  department  authorized 
to  declare  an  act  unconstitutional. 

Whenever  this  shall  happen,  from  inadvertence  or  otherwise, 
it  is  manifestly  the  duty  of  every  court  to  protect  the  rights  of 
the  citizen  from  violation,  and  to  vindicate  the  constitution. 
The  unconstitutional  acts  of  the  legislature,  state  or  federal,  are 
not  laws;  and  no  court  will  execute  them,  having  a  proper  sense 
of  its  own  obligations  and  responsibilities.  If  the  act  in  ques- 
tion, then,  impairs  the  force  of  contracts,  or  confiscates  private 
property,  or  disturbs  any  vested  rights,  we  ought  not  to  give  it 
effect.  But  is  this  its  character?  The  distinction  between  ex 
post  fado  laws  and  retrospective  laws  is  well  understood,  and 
has  long  been  acted  upon  by  the  courts  of  this  country.  Every 
ex  post  facto  law  mu3t  necessarily  be  retrospective;  but  every 
retrospective  law  is  not  an  ex  post  facto  law.  The  phrase,  ex 
post  facto,  in  the  constitution,  extends  to  criminal  and  not  to 
civil  cases.  And  under  this  head  is  included — ^1.  Every  law 
that  makes  an  action  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal,  and  punishes  such  ac- 
tion; 2.  Every  law  that  aggravates  a  crime,  or  makes  it  greater 
than  it  was  when  committed;  3.  Every  law  that  changes  the 
punishment,  and  inflicts  a  greater  punishment  than  the  law  an- 
nexed  to  the  crime  when  committed;  4.  Every  law  that  alters 
the  legal  rules  of  evidence,  and  receives  less  or  different  testi- 
mony than  the  law  required  at  the  time  of  the  commission  of  the 
offense,  in  order  to  convict  the  offender.  All  these  and  similar 
laws  are  prohibited  by  the  constitution.  It  is  conceded  that  a 
law  may  be  ex  post  facto  even,  and  still  not  amenable  to  this  con- 
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stitutionable  inlubition;  that  is,  prodded  it  mollifies  instead  <t 
Aggravates  the  rigor  of  the  criminal  law. 

Mr.  Justice  Paterson,  who  was  a  member  of  the  conTontioii 
that  framed  the  constitution  of  the  United  States,  in  Colder 
r.  J?uZ/,  2  Boot,  350,  says  that  he  had  an  ardent  desire  to 
bare  extended  the  ex  post  facto  provision  in  the  constitution 
to  retrospective  laws  in  general.  He  considered  that  there 
was  neither  policy  nor  safety  in  such  laws,  and  that  they 
neither  accorded  with  sound  legislation  nor  the  fundamental 
principles  of  the  social  compact.  And  Judge  Ohase,  in  the 
same  case,  remarked  that  it  was  a  good  general  rule  that  a  law 
should  have  no  retrospect.  And  while  I  concur  with  these 
eminent  men,  that  every  retrospective  law  which  seeks  to  take 
away  or  interfere  with  vested  rights  may  be  unjust  and  oppres- 
sive, still  I  hold  that  there  are  numerous  cases  where  retrospec- 
tive laws  operate  for  the  benefit  of  the  community.  To  repudiate 
them  altogther  would  be  to  obliterate  a  large  portion  of  the 
statute  law  of  this  state. 

The  general  assemby  of  Oeorgia  have  passed  limitation  acts 
requiring  existing  judgments  to  be  enforced  within  a  specified 
period.  They  have  abolished  joint  tenancies;  and  the  act  for 
this  purpose  has  been  construed  to  apply  to  estates  where  the 
execution  of  the  deed  creating  them  was  prior  to  its  passage. 
They  have  altered  the  law  respecting  divorces,  and  it  has  been 
held  to  extend  to  cases  prosecuted  after  its  enactment,  although 
the  facts  upon  which  the  divorce  should  be  obtained  were  com- 
mitted before.  They  have  passed  laws  giving  remedies  by  at- 
tachment and  garnishment  against  existing  corporations;  indeed^ 
our  digest  abounds  with  retrospective  statutes  relating  to  these 
artificial  bodies:  requiring  them  to  make  periodical  returns,  im- 
posing certain  penalties  should  they  refuse  to  redeem  their  notes 
in  specie  when  demanded,  etc.;  priority  of  payment  has  been 
given  to  cestui  que  trusts  in  certain  cases  of  insolvency,  whether 
the  trust  debt  was  contracted  before  or  after  those  due  to  other 
creditors,  thereby,  it  would  seem,  infringing  the  strict  rights  of 
the  postponed  cases.  The  statutes  exempting  certain  articles 
of  property  belonging  to  the  debtor  from  levy  and  sale  belong 
to  this  same  class.  These  and  innumerable  other  instances 
might  be  adduced  to  show  the  sense  of  our  own  people  upon 
this  subject;  namely,  that  laws  which  were  in  form  and  in  fact 
retrospective  have  been  either  adjudged  to  be  cpnsUtutional  by 
the  courts  or  uniformly  acquiesced  in;  and  thus  may  be  consid- 
ered as  having  received  the  public  sanction.     It  is  admitted  in 
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the  argument,  and  held  as  settled  law  in  all  the  ooorts  of  this 
coontiy,  both  state  and  national,  that  registry  acts  maj  be  passed 
requiring  oonvejanoes  already  made  to  be  recorded  within  a  rea- 
sonable time;  and  that  an  older  grantee  failing  to  perform  this 
duty  will  be  postponed  to  a  junior  grantee  who  brings  himself 
within  the  statute.  Such  has  been  the  settled  policy  of  this 
state  from  1765  to  the  present  period,  as  the  numerous  acts 
passed  within  that  time  will  demonstrate:  See  Oobb's  Dig.  159, 
162, 171, 175. 

It  is  insisted,  however,  that  the  principle  of  this  species  of 
legislation  does  not  apply  to  a  marriage  settlement;  and  that 
should  the  act  of  1817  be  enforced  in  this  case,  it  would  not  only 
impair,  but  utterly  subvert,  the  obligations  of  this  contract; 
that  the  practical  effect  would  be  to  divest  the  trustee  of  the 
legal  title  to  the  negroes  embraced  in  the  settlement  and  to  re* 
vest  the  same  in  the  wife,  and  by  virtue  of  the  marital  rights, 
in  the  husband,  the  defendant;  and  that  too,  in  the  face  of  his 
own  stipulation  in  the  deed  to  which  he  was  a  party,  that  this 
property  should  in  no  event  be  subject  to  his  contracts. 

Let  us  examine  into  the  operation  of  these  registry  acts.  A. 
conveys  a  tract  of  land  to  B.  At  the  date  of  the  deed,  there  is 
no  act  requiring  the  conveyance  to  be  recorded.  Ten  years 
afterwards  a  law  is  passed,  requiring  all  deeds  to  land  already 
made  to  be  recorded  within  twelve  months  from  the  passage 
and  publication  of  the  statute;  and  that  B.  failing  to  do  so, 
O.,  holding  a  junior  deed  from  A  to  the  same  land,  recorded 
within  the  time  prescribed  by  the  act,  shall  have  preference 
over  B.  Is  not  the  effect  of  this  act  to  divest  B.  of  his  title, 
to  revest  it  in  A.,  notwithstanding  he  absolutely  parted  with 
all  right  in  the  same  to  B.  before  selling  to  0.,  and  then 
through  A  to  transfer  the  estate  to  O.f  The  parallel  is  complete, 
with  this  difference:  in  the  one  case,  A  parts  forever  with  all 
the  interest  which  he  had  or  held  in  the  property;  whereas  in 
the  other,  the  settler  only  divests  herself  of  the  legal  title,  re- 
•erving  the  entire  use  to  herself,  to  be  shared  and  enjoyed  with 
the  husband.  The  case  under  the  registry  acts  is  more  objec- 
tionable, and  much  more  questionable  as  to  its  constitutional- 
ity, than  the  one  under  consideration.  By  the  fourth  section  of 
the  act  of  1847,  it  is  provided  that,  '*  upon  failure  to  record  any 
mortgage,  as  hereinbefore  required,  within  the  time  prescribed, 
that  in  such  case,  all  judgments  obtained  before  the  foreclosure 
of  the  mortgage,  and  also  any  mortgage  executed  after  the  samo 
and  duly  recorded,  shall  take  lien  on  the  said  mortgaged  prop« 
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ertj  in  preference  to  the  older  mortgage:"  Cobb's  Dig.  172» 
Thus  it  will  be  perceived  that  the  policy  of  our  law  makes  no 
distinction  between  conflicting  conveyances  nnder  the  registry 
rets  and  contests  between  grantees  and  judgment  creditors. 

Tn  the  opinion  of  this  court,  then,  the  act  of  1847,  as  applica* 
ble  to  this  marriage  settlement,  is  constitutional  and  ralid. 
Moi'^over,  we  believe  it  to  be  not  only  a  reasonable  but  a  liberal 
act.  Had  it  declared  all  marriage  settlements  executed  before 
its  pai'sage  but  not  recorded  void  as  against  purchasers,  cred- 
itors, and  securities,  for  one,  I  would  have  refused  to  enforce  it. 
But  this  act  is  no  journeyman-work:  it  is  drawn  by  a  master- 
hand;  it  is  a  model  statute;  it  allows  instruments  of  this  kind 
already  executed  to  be  recorded  within  twelve  months  from  its 
passage  and  publication;  whereas  all  settlements  made  since 
must  be  registered  within  three  months  from  their  execution. 

Let  those  who  denounce  so  vehemently  the  rigor  of  this  law 
remember  that  not  long  ago  it  was  a  settled  rule  in  the  courts 
of  Great  Britain  that  an  act  of  parliament  which  was  to  take 
effect  from  and  after  the  passing  of  it  should  operate  from  the 
first  day  of  the  session,  let  the  act  have  been  passed  on  what 
day  it  might  during  the  session:  1  Flowd.  79;  6  Bro.  P.  C. 
553.  This  rule  of  construction  was  maintained  by  the  court  of 
king's  bench  in  the  case  of  LaUeas  v.  Holmes,  4.  T.  B.  460,  to 
have  been  "  so  long  settled  that  it  could  not  be  shaken;"  and 
the  court  refer  to  one  case  in  which  **  the  life  of  a  person  was 
affected"  by  the  operation  of  it;  and  it  could  only  be  abrogated, 
as  Christian  observes,  by  parliament:  33  Qeo.  III.,  c.  13.  What 
becomes  of  the  supposed  absurdity  and  injustice  of  the  act  of 
1847,  when  compared  with  this  instance  of  the  doctrine  of  re- 
lation ? 

How  many  laws,  civil  and  criminal,  are  now  in  full  force  in 
this  state,  and  which  every  citizen  is  bound  to  observe  and  obey 
at  his  peril,  which  have  not  been  published  and  distributed  in 
the  usual  form  among  the  people  ?  In  the  case  before  us,  the 
statute  was  not  allowed  to  operate  until  twelve  months  after  ite 
publication;  and  yet  there  are  scores  of  statutes  passed  by  the 
last  legislature,  operating  upon  the  persons  and  property  of  in- 
dividuals, and  imposing  rtains  and  penalties  for  acts  done  or 
omitted  in  contravention  of  them,  which  have  not  yet  been  duly 
promulgated?  If  this  objection  as  to  retrospection  obtains^ 
then,  indeed,  is  the  whole  legislation  of  the  state,  under  the  ex- 
isting state  of  things,  as  to  the  publication  of  the  laws,  obnox* 
ious  to  it;  and  the  courts  will  have  their  hands  full  of  business.  * 
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Bnt  there  are  peculiar  circumstances,  it  is  contended,  in  this 
case,  which  should  take  it  out  of  the  operation  of  the  statute. 
And  although  the  court  declined  to  put  its  decision  upon  these 
special  facts,  still,  if  they  will  protect  the  title  of  Mrs.  Oummins 
to  this  propertj,  we  will,  with  great  pleasure,  give  to  her  the 
benefit  of  them.  The  marriage  settlement  was  executed  in  Feb- 
ruary, 1833.  It  was  delivered  to  Miss  Martha  Davis,  the  trustee, 
who  was  in  bad  health  at  the  time,  and  died  in  July,  1836. 
Mrs.  Anne  Finley,  another  sister  and  a  subscribing  witness, 
took  possession  of  the  trunk  of  Miss  Davis,  containing,  among 
other  things,  this  document,  and  retained  the  possession  of  it 
until  she  married,  when  it  was  delivered  to  Mrs.  Cummins. 
Kow,  the  argument  is  that  Mrs.  Cummins  being  a  feme  covert^ 
no  laches  can  be  attributed  to  her,  so  as  to  work  a  forfeiture  of 
her  rights. 

First,  we  say  the  act  itself  makes  no  exception  in  favor  of 
femes  covert;  and  consequently  we  can  make  none.  All  courts, 
both  in  England  and  in  this  country,  regret  that  any  exceptions 
were  ever  ingrafted  by  the  bench  on  the  statutes  of  frauds  and 
of  limitations;  and  I  will  add,  to  any  other  statute.  This  is  that 
Pandora's  box  from  which  has  emanated  that  curse  and  reproach 
of  the  law — its  uncertainty.  Adhere  to  the  plain  language  of 
the  law,  and  all  can  comprehend  its  meaning,  and  will  conform 
their  conduct  and  contracts  to  it.  Lawyers  will  then  know  how 
to  advise  their  clients:  because  they  can  understand  the  law  as 
it  is  written  in  the  statute-book;  while  they  can  not  foresee  or 
foretell  whatsit  will  be  made  by  judicial  legislation. 

Being  called  on,  then,  to  put  a  construction,  for  the  first  time, 
on  the  act  of  1847,  which  is  framed  with  technical  skill  and  accu- 
racy, and  the  object  of  which  we  cordially  approve,  we  shall  be 
careful  not  to  expose  ourselves  to  the  reproach  of  our  successors, 
by  doing  the  very  thing  we  condemn  in  our  predecessors,  namely, 
create  exceptions  where  the  law  makes  none.  All  marriage  set- 
tlements must  be  recorded  within  the  time  prescribed,  or  the 
consequences  must  follow. 

If  we  make  this  exception,  we  establish  the  principle  that 
whenever  the  elder  grantee  or  the  trustee  in  the  case  of  marriage 
settlements  dies  within  the  statutory  limit  for  recording  the  in- 
strument, the  law  does  not  apply.  A.nd  this  rule  must  extend 
to  instruments  executed  since  as  well  as  before  the  act;  for  as 
to  the  doctrine  which  is  claimed,  it  can  make  no  difference. 
And  yet,  did  anybody  ever  know  of  an  application  to  a  court, 
either  of  law  or  equity,  for  relief  against  the  law  upon  any  such 
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groandt  It  is  a  new  reason  for  relief  against  the  unbendi^f 
•ereritj  of  our  registiy  acts. 

But  again:  the  record  shows  that  Major  Cnminins,  the  de- 
isiidattt,  managed  and  controlled  this  property,  acting*  as  he  was 
entitled  to  do  hj  law,  as  the  agent  or  trostee  defado  of  his  wife. 
The  dnty  derolTcd  on  him  to  see  to  the  registration  of  this  aet- 
tlement.  At  the  time  it  was  execnted,  he  himself  suggested 
that  it  should  be  placed  in  the  hands  of  the  dark,  to  be  veoorded. 
nrae,  it  nuqr  not  haTe  been  nooessary  to  do  this  si  the  time,  as 
Hm  law  then  stood;  still  it  shows  thai  his  attention  as  well  as 
that  of  the  other  parties  to  the  contract  was  oaUed,  e?en  at  that 
earlj  dsj,  to  the  snbjeot. 

Bot  thero  is  this  farther  answer  to  the  position,  under  whioh 
the  defendant  in  eiror  seeks  to  excuse  himself  from  a  compliance 
with  the  law:  by  the  terms  of  this  deed,  Mrs.  Onmmins  reserves  to 
herself  the  absolute  power  and  control  over  the  property,  in  aa  fall 
and  ainple  a  manner  as  though  she  were  a  feme  Bole.  She  is  a 
feme  sole  as  to  this  property,  to  all  intents  and  purposes.  And 
while  she  enjoys  the  rights,  she  must  perform  the  corresponding 
obligations  of  one.  If  the  penalty  of  postponement  would  be 
visited  on  every  other  single  woman,  and  perhaps  even  on  infants 
of  tender  years,  under  our  registry  acts,  she  can  not  be  exempted. 
This  view  of  the  question  is  to  my  mind  conclusive. 

The  learned  counsel  for  the  defendant  in  error,  who  has  ar- 
gued this  case  with  so  much  ability,  suggests  that  the  peooliar 
fciiicj  of  our  registry  acts  existed  under  the  colonial  and  pro- 
vincial governments,  which  wero  themselves,  in  this  and  many 
other  respects,  founded  upon  the  common  and  statute  lawa  of 
England;  and  that  in  framing  our  state  and  federal  constitn* 
tions,  these  fundamental  principles  entered,  as  it  wero,  by  tacit 
consent,  into  the  structoro  of  American  commonwealths.  And 
henoe  the  nniformitj  and  universalitj  of  the  doctrine,  aa  admin- 
istered hj  the  courts  of  this  country,  as  it  r^gsrds  our  registry 
acts. 

'Vnthout  stopping  to  inquiro  whether  marriage  settlements,  as 
well  as  all  other  convqrances,  both  of  real  and  personal  prop- 
erty, do  not  legitimately  fall  within  this  dass  of  legislation,  allow 
me  to  say  that  the  very  same  reason  operates,  and  with  double 
force,  in  behalf  of  rotroactive  legislation. 

The  parliament  of  Great  Britain  wero  in  the  habit  of  passing 
bills  of  attainder,  or  bills  of  pains  and  penalties;  they  declared 
aets  to  be  troason  whioh  wero  not  so  at  the  time  they  wero  com« 
Biitted;  they  violated  the  rules  of  evidence,  to  supply  a  deficiency 
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of  legal  proof;  they  authorized  evidenoe  to  be  received  without 
oath;  they  admitted  the  wife  to  testify  against  (he  husband; 
they  inflicted  punishments  where  the  law  prescribed  none;  and 
greater  punishment  than  the  law  annexed  to  the  offense.  To 
prevent  these  abuses,  the  prohibition  against  making  ex  po9i 
faeto  laws  was  introduced  into  all  of  our  constitutions. 

But  neither  in  the  civil  law,  which  is  the  basis  of  the  different 
codes,  to  a  greater  or  less  extent^  of  all  continental  commu- 
nitieSf  nor  by  the  English  law,  from  which  our  system  was 
more  directly  borrowed,  and  which  is  itself  much  more  indebted 
to  the  civil  law  than  the  jurists  of  that  country  ever  have  been 
willing  to  acknowledge,  has  a  right  to  pass  retrospective  acts 
ever  been  doubted. 

And  it  is  a  matter  of  discretion,  pretty  much,  for  the  l$gii- 
latore  (under  the  restrictions  of  the  fundamental  oompaot), 
how  far  it  may  be  expedient  to  enact  laws  of  this  description. 

For  myself,  I  have  always  supposed  that  our  general  assembly, 
when  acting  within  the  pale  of  the  constitutions  of  the  United 
States  and  of  this  state^  has  the  same  omnipotence  ascribed  to 
the  British  parliament  "  It  has  sovereign  and  uncontrollable 
authority  in  the  making,  confirming,  restraining,  abrogating, 
repealing,  reviving,  and  expounding  of  laws  [Braddm  v.  Brawns 
fidd.  2  Watts  &  3.  271]  concerning  all  matters  of  all  possible, 
denominations:''  1  Bla*  Oom.  ISO. 

While  I  concede  to  the  legislature  even  th^  power  of  expound^ 
ing  laws,  let  it  be  borne  in  mind  that  it  is  with  the  limitation 
which  I  have  stated;  that  it  is  not  the  power  which  belongs  to 
the  parliament  of  Oreat  Britain  in  this  respect,  but  the  power 
which  belongs  to  an  American  state,  where  the  three  depart* 
ments  of  the  government  are  distinct  and  separate,  and  each 
restrained  within  marked  and  settled  boundaries.  Holding, 
then,  as  we  do  that  this  act  is  in  furtherance  of  justice,  and 
that  the  legislature  can  not  be  charged  with  violating  its  duty 
or  exceeding  its  authority  in  its  passage,  we  are  constrained  to 
reverse  the  judgment  of  the  court  below,  in  pronouncing  it 
unconstitutional  and  void,  as  applicable  to  this  marriage  settle- 
ment. Unless,  then,  notice  can  be  brought  home  to  these  judg- 
ment creditors,  they  must  succeed.  In  other  words,  in  the 
absence  of  notice,  this  marriage  settlement  does  not  stand  in 
their  way,  under  the  act  of  1847. 

As  to  the  rejection  of  the  letter,  we  think  the  court  ruled 
right.  The  representations  of  the  defendant  were  inadmissible 
to  prejudice  the  rights  of  the  claimant. 
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Laws  will  bi  Ufhbld  as  Vaud  if  Possible  bat  in  &  proper  caw  tht 
eoartfl  will  set  them  aside  as  nnoonstitational:  WuUer  ▼.  •Ticmei^  54  Am.  Dee. 
179,  and  note.  * 

What  abb  ex  Post  Facto  Laws:  See  Dkkinaon  y.  DjdfcoMM,  9  Am. 
Deo.  608;  Jone$  ▼.  Jonu,  6  Id.  645s  Dash  v.  Vcm  Kleeek,  Id.  291. 

Rbtboaotivb  Laws,  What  abb,  and  Whbn  mat  bb  OoMswruTiOHAmr 
Evaoxbd:  Parkuon  ▼.  Bracken^  39  Am.  Deo.  296;  Clark  t.  Clark^  35  Id.  677| 
OrktUcd  Bank  t.  Freeze,  36  Id.  701;  Oytm's  Succeaahn,  41  Id.  274;  Clark  y. 
Clark,  34  Id.  165. 

PowBB  OF  Statb  Lioislatubb  IS  SiTPBBBCB  When  oonfined  within  tiia 
bonds  of  the  oonstitation:  Chandler  ▼.  DomgUu,  44  Am.  Deo.  732;  and : 


Heley  v.  Griffin, 


[IS  asomiA.  141.] 

PouEBSiON  Which  is  Result  of  lasroBANOB,  Ivadvbbtbrob;  HiBAPraB- 
hensiok,  ob  Mistakb  will  not  work  a  disseisin.  It  is  the  intention  to 
claim  title  which  makes  the  possession  of  the  holder  adverse. 

Iv  Casb  of  Disputed  Boundabies,  Mabkkd  Tbbes,  or  the  line  as  aetoally 
ran,  most  control  the  line  which  oonrses  aod  diBtanoes  would  indicate. 
It  is  a  general  rale  that  oonrses  and  distances  most  yield  to  nataml  ob- 
iscts  called  for  in  the  grant. 

Wkbn  Natubal  Boumdabt  is  Gallbd  fob  in  Gbant  or  deed,  such  line 
most  be  located  accordingly,  no  matter  how  wide  of  the  course  called 
for  it  UMf  be,  or  how  short  of  or  beyond  the  distance  specified.  8o  when- 
ever it  can  be  proved  that  a  line  was  actually  run  by  a  surveyor  at  a 
certain  place,  the  party  shall  hold  to  such  line,  notwithstanding  any 
mistake  in  the  description. 

In  Soalb  of  Evidbncb  as  to  Idbhtit7  of  Land^  courses  and  distances 
occupy  the  lowest  grade. 

Long  Occupation  undbb  Givbn  Linb,  which  is  exceeded  in  the  grant  ao- 
cording  to  the  courses  and  distances,  may  be  given  in  evidence  in  order 
to  prove  the  boundaries. 

In  Evbnt  of  Dbstbuction  of  Natuilal  Boundabt  Mabss,  either  by  decay 
or  the  improvement  of  the  country,  the  boundary  and  oomera  formerly 
marked  by  them  may  be  proved  by  hearsay. 

If  Cbbtain  Linb  is  Aqbbed  upon  by  Two  CJotbrminous  Ownbbs  as  the 
boundary  line  between  them,  and  acquiesced  in  for  eighteen  or  twenty 
years,  it  becomes  the  true  division  line,  notwithstanding  any  survey  to 
the  contrary. 

Eyeotkent  brought  by  defendants  in  error  against  the  plaint- 
iff  in  error  to  recover  certain  property  in  Bibb  county.  To 
•stablisb  title  in  themselves,  plaintiffs  below  introduced  a  grant 
from  the  state  to  Lewis  L.  GrifKn,  one  of  plaintiffs'  lessors,  dated 
in  3  S36,  to  certain  property  known  as  fractional  lot  No.  3  in 
said  county,  and  showed  that  the  grant  covered  the  premises  in 
dispute.     They  also  showed  that  defendant  was  in  possession  at 
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the  time  of  the  commencement  of  the  action.  Defendant  then 
introduced  a  deed  from  Willis  Wilder  to  O.  H.  Prince,  dated  in 
1835^  and  a  deed  from  O.  H.  Prince  to  William  Bilej,  defendant's 
intestate,  dated  in  1845.  This  deed  was  for  a  part  of  fractional 
lot  No.  2.  Evidence  was  then  introduced  by  defendant,  going 
to  show  that  this  deed  covered  the  disputed  premises,  that  the 
lots  adjoined,  and  that  defendant  had  been  in  possession  claim- 
ing ownership  since  1836.  Defendant  then  introduced  Warren 
B.  Biley  and  Jonathan  Wilder  as  witnesses.  Their  testimony 
is  sufficiently  referred  to  in  the  opinion.  The  remaining  facta 
appear  from  the  opinion. 

SitMs  and  Hill,  and  WhiiOe,  for  the  plaintiffs  in  error. 

RiUherfard,  Poe,  and  Niabd  and  Poe,  for  the  defendant  in 

error. 

By  Court,  Lnxpsni,  J.  We  reoogniae  the  doctrine  that  a  pos- 
session which  is  the  result  of  ignorance,  inadvertence,  misappre- 
hension, or  in  other  words,  mistake,  will  not  work  a  disseisin; 
as,  for  instance,  A.  has  a  grant  to  lot  No.  2;  he  is  a  stranger 
in  the  country,  and  calls  upon  some  one  residing  in  the  vicinity 
of  his  land,  who  points  out  No.  8  instead  of  No.  2.  A.,  acting 
upon  this  mistake,  and  not  intending  to  occupy  any  other  land 
than  that  which  his  grant  covers,  enters  upon  No.  8,  and  lives 
on  it  aa  his  own  for  more  than  seven  years.  An  occupancy 
under  such  circumstances  would  not,  we  apprehend,  constitute 
adverse  possession:  Brawn  v.  Oray,  3  Greenl.  126. 

It  is  the  intention  to  claim  title  which  makes  the  possession 
of  the  holder  adverse;  and  this  is  the  doctrine  upon  which  the 
decision  in  every  case  proceeds.  If  it  be  clear,  therefore,  that 
there  is  no  such  intention,  there  can  be  no  pretense  of  an  adverse 
possession:  Angell  on  Lim.  402,  412.  If  one  be  the  owner  of 
a  tract  of  land,  and  at  the  same  time  the  agent  of  the  owner  of 
an  adjoining  tract,  he  can  not  avail  himself  of  the  statute  to 
support  his  title  to  a  part  of  the  land  of  his  principal,  of  which 
he  had  taken  possession  upon  a  misapprehension  of  the  bound* 
aiy:  Comegia  v.  Oarley,  3  Watts,  280. 

Whether  there  be  any  evidence  to  justify  the  charge  that  the 
defendant's  occupancy  in  this  case  may  have  been  the  result  of 
mistake,  is  somewhat  questionable.  But  there  is  another  por- 
tion of  the  charge  which  requires  more  consideration.  The 
oourt  instructed  the  jury  that  if  Griffin's  grant  covered  the 
premises  in  dispute,  then  the  verdict  must  be  for  the  plaintifll 
la  this  proposition  necessarily  correct?    We  think  not.    Let  ua 
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refer  for  a  moment  to  the  testimony  of  young  Biley  an^  Jonathaa 
^Wilder.  Warren  B.  Biley  swears  that  he  has  known  the  prem- 
ises in  dispute  since  1835  or  1836.  His  father  has  been  in  pos- 
session since  that  time^  first,  as  the  agent  of  Major  O.  H.  Prince, 
and  afterwards  in  his  own  right — ^he  having  become  the  pur- 
chaser of  the  property  when  sold  as  the  estate  of  Major  Prince 
by  Colonel  Poe,  the  administrator.  That  either  as  agent  of  Prince 
or  in  his  own  right  he  had  always  held  the  land,  exercising  acta 
of  ownership  over  it  by  cultivating  it,  etc.  This  witness  testifies 
that  he  knows  the  lines  well,  and  that  the  line  to  which  his 
father  claimed  was  the  old  original  line.  He  has  frequently 
seen  the  old  blaaes  and  trees  which  had  all  the  appearanoe  of 
the  original  surveyor's  marks.  That  the  owners  of  the  adjoining 
lands  set  it  up  as  the  original  line,  and  were  governed  by  it,  and 
there  was  no  dispute  about  it  until  Adams  bought  the  adjoining 
land.  He  further  stated  that  all  the  parties,  that  is,  those  re- 
siding on  the  contiguous  tracts,  acquiesced  in  the  line  as  fixed, 
until  Adams  bought;  and  then  Brantley,  Adams*  father-in-law, 
made  a  fuss  about  the  line,  in  a  justice's  court. 

Jonathan  Wilder  swore  that  he  acted  as  the  agent  of  his 
uncle,  Willis  Wilder,  who  owned  the  land  before  Major  Prinee 
bought  it;  that  at  the  time  it  was  sold  the  biases  made  by  the 
surveyor  who  run  the  line  were  plain  on  the  trees,  and  that  he 
foUowed  the  original  marks;  that  Riley's  fence  is  nearly  on 
the  line  as  run  round  by  witness;  that  it  is  a  little  over  at 
the  comer,  as  well  as  he  can  recollect,  judging  from  hia  eye 
and  from  memory;  subsequent  examination  has  confirmed  him 
in  this  opinion.  He  knows  he  is  not  mistaken  as  to  the  lines, 
because  he  followed  the  original  surveyor's  marks,  then  fresh 
and  plain  on  the  trees,  which  were  then  standing,  very  few  if 
any  having  been  cut  down.  Prince  and  Biley  together  have 
been  in  possession  of  the  land  for  the  last  eighteen  or  twenty 
years,  claiming  it  as  their  own  under  Willis  Wilder.  There 
never  was  any  dispute  about  the  boundary  while  witness  con- 
trolled it  as  the  agent  of  his  uncle.  Witness  has  known  the 
place  ever  since  the  original  survey  was  made,  and  before 
that  time;  has  often  seen  the  original  surveyor's  marks,  and 
could  trace  the  original  lines  by  them,  and  did  so* 

Now,  it  would  seem,  according  to  the  proof,  that  when  lot 
No.  2  was  originally  surveyed  the  lines  may  not  have  been  run 
straight,  according  to  courses  and  distances.  But  still,  if  the 
surveyor  marked  these  as  the  true  lines,  it  is  quite  dear  that 
the  owner  of  No.  2  will  hold  to  these  boundaries.     Marked 
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trees,  or  the  line  as  aotaally  ran,  mnst  oonixol  the  line  which 
oonrsea  and  distances  would  indicate.  If  nothinff  exists  to  oon« 
trol  the  call  for  course  and  distance,  the  land  most  be  bounded 
by  the  courses  and  distances  of  the  grant  according  to  the 
magnetic  meridian;  for  it  is  the  practice,  undoubtedly,  of  sur- 
Teyors  to  express  in  their  plats  and  certificates  of  surrey  the 
courses  which  are  designated  by  the  needle.  But  it  is  a  general 
principle  that  the  course  and  distance  must  yield  to  natural 
objects  called  for  in  the  grant.  All  lands  are  supposed  to  be 
actually  surveyed;  and  the  intention  of  the  grant  is  to  convey 
the  land  according  to  that  actual  survey.  Oonsequently,  if 
marked  trees  and  marked  comers  be  found,  distances  mnst  be 
lengthened  or  shortened  and  courses  varied  so  as  to  conform  to 
these  objects:  Molver^a  Lessee  v.  Walker,  9  Oranch,  173.  Where 
the  calls  of  a  deed  or  other  instrument  are  for  natural  as  well 
as  known  artificial  objects,  both  courses  and  distances,  when 
inconsistent,  must  be  disregarded.  And  this  rule,  says  Mr. 
Justioe  Washington,  is  supposed  to  prevail  in  most  of  the 
states:  MePhereon  v.  Ibeter,  4  Wash.  15.  Whenever  a  natural 
boundary  is  called  for  in  a  grant  or  deed,  the  line  is  to  deter* 
mine  it,  however  wide  of  the  course  called  for  it  may  be,  or  how- 
ever short  of  or  beyond  the  distance  specified. 

And  whenever  it  can  be  proved  that  there  was  a  line  actually 
run  by  the  surveyor,  was  marked,  and  a  comer  made,  the  party 
claiming  under  the  grant  or  deed  shall  hold  accordingly,  not- 
withstanding a  mistaken  description  of  the  land  in  the  grant  or 
deed.  When  the  lines  or  courses'of  an  adjoining  tract  are  called 
for  in  a  deed  or  grant,  the  lines  shall  be  extended  to  them  with- 
out regard  to  distance,  provided  these  lines  and  courses  be  sufli- 
ciently  established.  Where  thcAre  are  no  natural  boundaries 
called  for — ^no  marked  trees  or  comers  to  be  found,  nor  the 
places  where  they  once  stood  ascertained  and  identified  by  evi- 
dence; or  where  no  lines  or  courses  of  an  adjacent  tract  are  called 
for — ^in  all  such  cases,  courts  are,  of  necessity,  confined  to  the 
courses  and  distances  prescribed  in  the  grant  or  deed;  for  how- 
ever fallacious  such  guides  may  be,  there  are  none  other  left  for 
the  location:  Cherry  v.  Sladefs  AdmW,  3  Murph.  82. 

The  foregoing  rules,  Chief  Justice  Taylor  remarked,  had 
grown  out  of  the  peculiar  exigencies  of  the  country,  and  were 
molded  by  experience  to  meet  the  demands  of  justice.  And 
thus  it  will  be  seen  that  courses  and  distances  occupy  the  low- 
est grade  instead  of  the  highest  in  the  scale  of  evidence  as  to 
the  identiiy  of  land.     And  it  is  reasonable  that  this  should  be 


730  BiLEY  V.  Gbiffis.  ([Gteoiglai 

bo;  for  any  natural  object,  when  called  for  diatinctlj,  and  aatas- 
f actorily  proved— «nd  the  more  prominent  and  permanent  the 
object  the  more  controlling  as  a  locator — ^becomes  a  landmark 
not  to  be  rejected,  because  the  certainty  which  it  affords  exdudeB 
the  probability  of  mistake;  while  course  and  distance,  depend* 
ing  for  their  correctness  on  a  great  variety  of  circumstances,  are 
constantly  liable  to  be  incorrect.  Difference  in  the  instrument 
used,  and  in  the  care  of  surveyors  and  their  assistants,  lead  to 
different  results:  Leasee  of  McCoy  v.  OaUotvay,  3  Ohio,  282  [17 
Am.  Dec.  691];  Thornberry  v.  OhurchiU,  4  T.  B.  Mon.  32  [16  Am. 
Dec.  125];  MsNeiU  v.  Massey,  3  Hawks,  91;  BearcTe  Lessee  v.  2h/- 
M,  1  Oooke,  142;  Preaion'a  Heirs  v.  Benman,  6  Wheat.  58. 

This  doctrine  is  found  scattered  broadcast  througbout  the 
authorities;  and  I  had  supposed  it  to  be  too  well  understood  and 
established  to  require  to  be  discussed  at  this  day.  In  Brewer  ▼. 
Oay,  8  Oreenl.  126,  it  was  held  that  in  ascertaining  the  bound- 
aries of  lots  of  land  where  a  township  has  been  laid  out,  the  lo- 
cations of  the  original  surveyor,  so  far  as  they  can  be  found,  are 
to  be  resorted  to;  and  where  they  vary  from  the  propiietor'a 
plan,  the  locations  actually  made  will  control  the  plan.  So  in 
Dodge  v.  Smith,  2  N.  H.  303,  the  supreme  court  say:  ''Whenever, 
in  a  conveyance,  the  deed  refers  to  monuments  actually  erected 
as  the  boundaries  of  the  land,  it  is  well  settled  that  those  monu- 
ments must  prevail,  whatever  mistakes  the  deed  may  contain  as 
to  the  courses  and  distances."  The  same  principle  was  decided 
in  Brand  v.  Daunoy,  8  Mart.,  N.  S.,  159  [19  Am.  Dec.  176J. 

In  Dos  V.  Paine  d  Sawyer,  4  Hawks,  64  [15  Am.  Dec.  507], 
the  court  refer  to  courses  and  distances  as  pointers  or  guides, 
merely,  to  ascertain  the  natural  objects  of  boundary.  So,  also, 
it  has  been  held  that  where  a  given  line  is  exceeded  in  a  grant, 
according  to  the  courses  and  distances,  evidence  may  be  re- 
ceived of  long  occupation  under  it,  to  prove  the  boundaries: 
Makepeace  v.  Bancroft,  12  Mass.  469;  Sargent  v.  Ibwn,  10  Id. 
803;  Baker  v.  Sanderson,  3  Pick.  354;  Livingston  v.  Ten  Broeck, 
16  Johns.  23  [8  Am.  Dec.  287].  Vide  3  Davies'  Abridgment  of 
American  Law,  307,  where  some  of  the  early  cases  decided  in 
Massachusetts,  upon  this  subject,  are  collected.  And  as  land- 
marks are  frequently  formed  of  perishable  materials,  which  pass 
away  with  the  generation  in  which  they  are  made,  and  are  often 
destroyed,  as  in  the  case  before  the  court,  by  the  improvement 
of  ttie  country  and  other  causes,  the  boundary  and  comers  may 
be  proved  by  hearsay,  from  the  necessity,  of  the  case:  iffcJIoQi 
t.  Parker,  14  East,  831;    Doe  ex  dem.  Foster  v.  Sissan.  IS 
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Id.  62;  Weeks  y.  Sparke,  1  Mau.  k  Sel.  679;  Deitn  ex  dem. 
Ooodwin  y.  Spray,  1  T.  B.  466;  Eoe  ex  dem.  Beebee  v.  Parker,  5 
Id.  26;  Brandon  v.  Sands,  2  Yes.  jun.  514;  Boardman  v.  Lessees  of 
Beed  S  Ibrd,  6  Pet.  841;  DooHtOe  y.  Blakedey,  4  Day,  265  [4  Am. 
Dec.  218];  HoweU's  Lessee  y.  TUden,  1  Har.  &  M.  84;  Bedding's 
Lessee  y.  iicOuhbin,  Id.  368;  Long's  Lessee  y.  FelleU,  Id.  631; 
Dickey  y.  Boodenpile,  1  Hayw.  35S;  Lilly's  Lessee  y.  Miller,  1 
TeateSy  28;  Oaufman  y.  Pres.  Cony,  o^  C76dar  Spring,  6  Binn. 
59. 

So,  then,  notwithstanding  Mr.  Wood  ran  oat  lot  No.  8 
according  to  the  courses  and  distances  designated  in  the  plat 
accompanjiDg  the  grant*  and  conceding  that  the  lines  thus 
run  would  ooYer  the  premises  in  dispute;  still,  if  the  testimony 
of  Wilder  and  Biley  be  true,  as  to  the  original  lines  of  lot 
No.  2  actually  run  and  marked  by  the  surYeyor,  as  a  question 
of  law  the  plaintiff  was  not  entitled  to  reeoYer,  nor  were  the 
jury  bound  so  to  find. 

Again:  suppose  the  line  sworn  to  is  not  that  which  was 
marked  by  the  original  surYeyor;  still,  if  it  were  agreed  on  by 
the  coterminous  proprietors,  and  acquiesced  in,  and  possession 
to  it  held  for  eighteen  or  twenty  years,  the  parties,  and  those 
claiming  under  them,  would  be  bound  by  it,  no  matter  when 
nor  by  whom  the  line  was  run  and  chopped:  Brown  y.  Mo^n- 
ney,  9  Whart.  567  [86  Am.  Deo.  139];  Barrett  y.  Burrett,  11 
Mass.  296. 

There  is  a  small  piece  of  ground  which  stands  in  this  predic- 
ament; it  is  included  in  Biley's  fence,  but  outside  of  the  old 
boundaxy  line.  That  being  so,  the  title  to  this  parcel  of  ground 
will  not  depend  on  the  actual  line  run,  as  proYed  by  the  wit- 
nesses, because  it  is  not  included  in  it;  still,  it  is  inclosed  by 
Biley's  fence.  Here,  then,  is  possessio  pedis.  If  this  fence  has 
been  built  scYen  years,  then  this  strip  of  land  will  be  coYcred 
by  actual  occupancy;  otherwise  the  plaintiff's  right  to  that  will 
not  haYe  been  lost  or  taken  away. 

Judgment  rcYcrsed. 

Where  these  is  QoEBnoir  ov  Doubt  as  to  Cobbeot  Boundabt  Lime  be- 
tween two  adjoining  proprieton,  actual  ooonpation  for  a  nnmber  of  yeaiv  np 
to  the  line  to  which  a  party  mppoeed  his  land  to  extend,  without  any  ohjeo* 
tion  fsom  the  other  party,  ii  strong  preenmptive  eyidenoe  of  the  true  place  of 
the  lino.  That  the  land  was  held  through  a  mistake  as  to  the  extent  of  the 
boundaries  will  not  destroy  the  adverse  character  of  the  holding,  if  the  party 
has  occupied  and  roceived  the  rents  as  his  own:  /VeneA  y.  Peoroe,  21  Am. 
I>eo.  680.  Artificial  or  natural  boundaries  prevail  over  courses  and  distanoesi 
^€i0maii  V.  Fo€ter,  34  Id.  98;  Budd  v.  Brooke,  43  Id.  321;  Froti  v.  Spauidinff, 
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81  Id.  160;  and  a  detcriptioii  by  coazses  and  distanoes  or  by  monamcnlB  «aa 
nofebaoontrolladbythewordi  " ooQtainixig two hnndrad aoiw,  manmlam^ 
Bt^ffem  r.  MeCotmeO,  82  Id.  439;  BnUard  ▼.  Oapp$,  37  Id.  661. 

DiBPimD  BoainiABnBB  mat  u  Sbtzud  by  parol  agreement  botweea  ad- 
{oining  proprietora,  and  by  poaMiaion  in  acoordanoe  therowith:  OnmeU  t. 
Maugfts,  43  Am.  Deo.  6%  and  oaaes  cited  in  nute  thereto;  Hewman  t.  .^bitov 
84  Id.  98. 

GXNZSALLT,    AS    TO   WhAT  IS   NBOSGBABr  TO    GONSTXTUTI    AdFXBSB  Poa- 

•ESUON,  see  Wrif^  ▼.  Ouier,  86  Am.  Deo.  108,  and  oases  refemd  to  ta  note. 
Thx  pbinczpal  CASS  IS  ciTKD,  and  its  doctrine  reaffirmed,  in  Doe  ▼.  Roe^  SO 
Ga.  190,  to  the  point  that  *' a  pcsaession  which  is  the  rasolt  of  igaocBBOs^  in- 
advertence, misapprehension,  or  mistake,"  is  not  of  anch  an  ad 
aa  will  ripen  into  a  title. 


Pollock  v.  Gilbert. 

115  qbomia,  aoa.] 

PABirr  OAV  vov  Ask  iqb  RsLisf  w  Eqititt  uposr  Gwmthb  tba*  ba  liaa 
failed  or  omitted  to  make  a  legal  defense  at  law,  nor  can  ha  aak  for  aiiek 
relief  whara  he  had  a  legal  defense,  and  only  needed  the  aid  of  eqvity  ta 
make  it  airailaUa  by  getting  discoyecy  to  establish  Ids  doCenaa.  Ha  musk 
obtain  aooh  discovery  before  going  into  the  trial  at  law. 

EoLB  VBAT  Mattibs  Whxgb  havb  Bbgkvbd  Judicial  DnEHorAnnir 
can  not  be  again  called  in  question  applies  not  only  in  the  ascme  Jmiadio- 
tion,  bnt  as  between  courts  of  law  and  equity. 

Ko  Dbobss  or  Wboko  ob  Injusticb  nr  DmBMorATioir  or  Oaim  as  Law 
will  entitle  the  injured  party  to  relief  in  equity,  unlaas  there  ia  eome 
special  equitable  ground  for  its  interposition. 

FUtal  DacnsioN  at  Law  or  Gausb  Whioh  Iitvoltb  ICattibs  esdnamly 
within  the  jurisdiction  of  equity  does  not  preclude  its  remramination  by 
the  latter  tribunal  The  doctrine  of  ret  adjvdieata  doea  not  apply  in 
anch  cases. 

Bquitt  will  Intsbposb  bt  iNjiTNonoxr  to  Stat  Bxeuutiov,  issued  upon 
a  judgment  obtained  at  law,  when  it  appears  that  there  was  aa  equitable 
defense  to  the  action  in  which  the  judgment  was  obtained,  whicdi  could 
not  have  been  made  available  as  a  legal  defense  at  the  time  of  the  triaL 

Eqititt  mat  Intbrfebb  bt  Injunction  to  Stat  Pbocbedings  at  Law  at 
any  stage  thereof.  It  may  stay  the  trial,  or  the  judgment,  or  the  execu- 
tion, or,  after  execution,  it  may  stay  the  money  in  the  sheriffs  hands^  if 
it  be  a  case  of  a  fieri /ados;  or  it  may  stay  the  delivery  of  ponsosnion,  if 
it  be  a  writ  of  possession. 

ArrBB  Judgment  at  Law  has  bbbn  Obtainbd,  Equity  will  Intbbfbbb 
bt  Injunction  to  prevent  its  execution,  if  it  appears  that  such  exeoutiao 
would  be  against  conscience,  and  that  such  fact  could  not  have  bees 
taken  advantage  of  at  law,  or  that  the  party  waa  prevented  from  taking 
advantage  of  such  fact  by  fraud  or  accident  without  his  own  fraud  or 
n^ligence. 

Thib  bill  was  filed  by  William  P.  Gilbert,  executor  of  Williafl» 
Smithy  deceased,  George  Walker,  and  Gteorge  W.  Jonrdaii^ 
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•gainst  Thomas  PoUook,  admixiistrator  of  the  estate  of  Bisdon 
Smith,  deceased.    The  bill  oharges  and  alleges  that  William 
Smith,  in  1847,  while  siok  and  contemplating  death,  conveyed 
to  his  son,  Bisdon  Smith,  by  deed  of  gift,  the  land  in  dispute, 
and  that  at  the  same  time  he  made  similar  dispositions  of  other 
portions  of  his  property.    That  at  the  time  of  the  ezecation  of 
the  above  deeds,  William  Smith  declared  his  desire  and  inten- 
tion not  to  deliver  them,  but  folded  them  np  and  handed  them 
to  his  said  son,  to  be  kept  till  called  for.    Bisdon  Smith  was 
the  only  living  child  of  William  Smith,  and  the  property  in 
question,  the  homestead  npon  which  William  Smith  resided. 
William  Smith  partially  recovered,  however,  and  in  1818, 
dissatisfied  with  the  disposition  which  he  had  made  with 
property,  and  for  the  porpose  of  reinvesting  himself  with  the 
title  to  the  property  conveyed  to  his  son  Bisdon,  entered  into 
an  agreement  with  him,  by  which  he  was  to  give  him  in  ex* 
change  therefor  two  negroes  worth  one  thousand  five  hundred 
dollars,  and  a  wagon,  six  mules,  and  other  property  worth  one 
thousand  five  hundred  dollars  more,  in  consideration  of  which 
Risdon  agreed  to  relinquish  and  release  all  claim  to  said  lands 
to  his  said  father,  William  Smith.    The  gift  deed  first  above 
mentioned  had  never  been  recorded,  and  the  parties  were  in* 
formed  and  believed  that  all  that  was  necessary  to  reinvest  the 
title  in  William  Smith  was  to  cancel  or  destroy  the  same,  and  in 
consequence  of  such  belief  Bisdon  Smith  executed  no  deed  of 
reconveyance  to  William  Smith.    Bisdon  accordingly  handed 
back  the  deeds  to  his  father,  and  afterwards  disclaimed  all  title 
to  the  lands,  which  William  continued  to  reside  upon  and  culti* 
rate  until  1850,  when  he  removed  from  the  state.    William 
Smith  died  in  186-,  and  left  Gilbert  as  his  executor.    In  1850, 
complainant  Walker  bought  the  lands  from  William  Smith* 
Bisdon  Smith  died  intestate  in  the  year  1849,  and  Thomas  Pol* 
lock  was  appointed  his  administrator.    Pollock,  acting  in  such 
eapadty ,  commenced  an  action  of  ejectment  against  Gilbert  and  / 
Walker,  above  mentioned,  and  (}eorge  W.  Jonrdaa,  who  had 
been  put  in  possession  of  the  property.   In  said  action,  in  April, 
1858,  judgment  was  rendered  in  favor  of  plaintiff  for  the  posses- 
sion of  the  property  and  for  two  thousand  dollars  mesne  profits. 
The  bill  further  alleges  that  Pollock  recovered   such  judg« 
ment  under  the  above-described  gift  deed,  which  was  proved  by 
parol,  and  that  defendant  relied,  as  a  defense  thereto,  upon  the 
eancellation  of  such  deed  and  upon  the  agreement  which  led 
thereto.    The  deed  further  claims  that  Bisdon  Smith  and  rep* 
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resentatives  held,  and  still  hold,  the  legal  title  to  the  lands  in 
dispute,  in  trust  for  complainants.  The  bill  concludes  by  praying 
that  the  judgment  in  the  above  ejectment  suit  may  be  enjoined; 
that  Pollock,  administrator,  be  declared  trustee,  and  that  he  be 
required  to  execute  a  deed  of  release  to  complainant  Walker.- 
Defendant  filed  a  general  demurrer  to  this  bill,  bat  it  was  over- 
ruled by  the  court,  and  he  was  directed  to  answer.  -He  excepted 
to  this  ruling,  and  now  relies  upon  it  to  sustain  this  appeaL 

Halt,  Warren,  and  Scarborough,  for  the  plaintiff  in  error. 
OUea,  Bailey,  and  Poe,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  The  only  question  in  the  case  is. 
Will  a  court  of  chancery  interfere  to  grant  relief  against  the 
judgment  at  law,  under  the  facts  set  forth  in  the  bill?  None  of 
the  cases  cited,  either  from  our  own  reports  or  from  the  decis- 
ions of  other  courts,  are  exactly  in  point.  All  of  them  relate 
to  legal  defenses,  which  might  have  been  made  available  in  a 
court  of  law;  whereas  the  ground  of  resistance  to  the  recovery 
at  law  here  is  a  pure  equity,  which  could  not  have  been  set  up 
at  law.  And  for  not  arresting  the  action  of  ejectment  before 
judgment  and  filing  a  bill  for  the  establishment  of  the  defend- 
ant's title,  to  wit,  a  deed  from  llisdon  to  William  Smith,  it  is 
insisted  that  the  complainant  comes  too  late  now  to  get  an  in- 
junction against  the  ejectment  until  a  decree  can  be  had. 

We  do  not  intend  to  disturb  the  rule  that  a  party  can  not 
a^k  for  relief  in  equit}*^  on  the  ground  that  he  has  failed  or 
omitted  to  make  a  legal  defense  at  law.  This  rule  is  stem  and 
inflexible,  even  where  the  judgment  at  law  is  manifestly  wrong 
in  law  and  fact.  And  such  have  been  the  uniform  decisions 
of  this  court.  And  wo  now  go  further,  and  say  that  where  the 
complainant  has  been  sued  at  law  and  had  a  legal  defense,  and 
only  needed  the  aid  of  equity  to  make  it  available,  by  getting 
discovery  to  establish  his  defense,  ho  must  go  into  equity  for 
discovery,  before  the  trial  at  law.  And  further,  we  hold  that 
the  rule  that  matters  which  have  received  a  judicial  determina- 
tit)n  can  not  be  called  again  into  controversy  applies  with  full 
force,  not  only  in  the  same  jurisdiction,  but  also  as  between 
courts  of  law  and  equity.  When  the  jurisdiction  of  a  court  of 
law  has  once  attached  to  a  cause,  its  decision  is  final  as  to  all 
matters  within  its  cognizance;  and  operates  as  a  bar  to  their  sub* 
;sequent  litigation  in  the  same  or  any  other  tribunal.  HencOi 
no  degree  of  wrong  or  injustice  in  the  determination  of  a  case 
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at  law  will  entitle  the  injured  party  to  resort  to  equity  unless 
there  is  some  special  ground  for  its  interposition. 

But  when  a  cause  involves  matter  exclusively  within  the  juris- 
diction of  equity,  its  final  decision  at  law  will  not  preclude  a 
re-examination  in  chancery.  Under  such  circumstances,  the 
doctrine  of  res  adjudicata  does  not  apply.  For  as  the  matter  on 
which  the  intervention  of  equity  is  asked  could  not  have  been 
determined  at  law,  it  can  not  be  within  the  estoppel  of  the  legal 
decision.  The  existence  of  an  equitable  defense  which  could 
not  have  been  made  available  as  a  legal  defense  is  therefore  a 
sufficient  ground  for  obtaining  an  injunction  before  or  after 
judgment:  2  White  &  Tudor's  Lead.  Eq.  Cas.  96.  And  after 
reciting  the  cases  of  Foster  v.  Wood,  6  Johns.  Ch.  89;  Marine 
his.  Co.  of  Alexandria  v.  Hodgson,  7  Oranch,  332;  and  Truly  v. 
Wagner,  5  How.  141,  these  annotators  continue:  "  It  is  well 
settled,  in  accordance  with  the  rule  laid  down  in  these  cases, 
that  equity  will  interfere  by  injunction,  either  before  or  after 
judgment,  whenever  the  cause  is  shown  to  involve  matter  purely 
of  equitable  cognizance,  and  essential  to  its  proper  determina* 
tion:"  Id.  97. 

Upon  a  proper  case  being  made,  a  court  of  equity  will  interfere 
to  arrest  the  proceeding  at  law  at  any  stage  of  it.  Thus  an  in- 
junction is  sometimes  granted  to  stay  trial;  sometimes  after 
verdict,  to  stay  judgment;  sometimes  after  judgment,  to  stay 
execution;  sometimes  after  execution,  to  stay  the  money  in  the 
hands  of  the  sheriff  if  it  be  a  case  of  a  fieri  facias,  or  to  stay  the 
delivery  of  possession  if  it  be  a  writ  of  possession;  3  Wooddes* 
Lectures,  57,  pp.  406;  407,  412,  416;  1  Madd.  Ch.  109,  110; 
Eden  on  Injunctions,  c.  11,  p.  44.  This  is  so  complete  an 
epitome  of  the  whole  doctrine  upon  this  subject,  as  deducible 
from  the  opinions  of  Chancellor  Kent  in  Foster  v.  Wood,  supra, 
and  of  Chief  Justice  Marshall  in  Marine  Ins.  Go.  of  Alexandria 
V.  Hodgson,  supra,  and  of  Mr.  Justice  Qrier,  in  Truly  v.  Wan- 
ger,  supra,  as  well  as  the  general  current  of  authorities,  that  we 
consider  it  useless  to  extend  the  discussion.  See,  further. 
Fanning  v.  Dunham,  4  Johns.  Ch.  122  [9  Am.  Dec.  283];  Miller 
V.  Qaskins,  Smed.  &  M.  Ch.  524;  Greenlee  v.  Oaima,  13  Ala.  198; 
Jordan  v.  Loftin,  Id.  547;  French  v.  Gamer,  7  Port.  549;  Smith 
v.  Walker,  8  Smed.  &  M.  131;  Wihon  v.  Leigh,  4  Ired.  Eq.  97; 
Shepherd  v.  McEvers,  4  Johns.  Ch.  138;  King  v.  Baldwin,  17 
Johns.  384;  Wells  v  Strange,  5  Q-a.  22;  McGlellan  v.  Kinnaird^ 
6  Oratt.  352;  Bettisan  v.  Jenning,  8  Ark.  287;  Quinn  v.  Rippey^ 
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4  Ized.  Eq.  188;  Nehan  ▼.  Dunn,  15  Ala.  601;  White  t.  Waddng' 
ion*8  Ex'rs,  6  Qratt.  6iS;  Power  y.  Seeder,  9  Dana,  6. 

The  relief  prayed  for  by  this  bill  ie  a  decree  for  a  deed  to  be 
executed  by  the  adminietrator  of  Biadon  Smiih  to  the  Tendee  of 
William  Smith.  The  defeaee  is  not  only  purely  equitable,  but 
one  whioh  could  not  by  possibility  hare  been  made  ayailaUe  as 
a  legal  defense.  Was  the  defendant,  then,  in  ejectment  bound 
to  aacrest  the  proeeeding  at  law  before  trial  f  and  failing  to  do  aob 
does  he  come  too  late  to  obtain  the  intervention  of  a  court  of 
equity  After  judgment  t  The  cases  say  not;  and  we  know  of  no 
such  rule  as  that  sought  to  be  established  by  the  counsel  of 
Pollock.  The  only  case  which  he  adduces  in  support  of  his 
position  is  the  ovennled  opinion  of  Yice-Chancellor  Whittlesey, 
in  Paiereon  t.  Bangs,  9  Paige,  627.  In  the  first  place,  I  would 
remark  that  the  only  question  before  the  vice-chancellor  there 
was  whether  a  complainant  who  was  sued  at  law,  and  has  a  legal 
defense  to  such  suit,  and  who  only  needs  the  aid  of  a  court  of 
chanceiy  ^to  obtain  a  discovery  to  enable  him  to  establish  such 
defense,  must  come  into  the  court  of  chancery  for  his  discovery 
before  the  trial  at  law.  And  as  a  general  rule,  the  vice-chancel- 
lor held,  imd  we  think,  as  a  question  of  diligence,  very  properly, 
that  be  was. 

But  waiving  this  criticism,  it  wiU  be  seen  that  the  opinion 
of  the  vice-chancellor  is  qualified  by  this  important  idea:  the 
complainant  must  know  that  his  defense  is  not  available  at  law, 
and  that  he  can  only  succeed  in  a  court  of  equity  upon  a  bill  for 
relief,  and  neglects  to  file  such  bill,  in  order  that  such  negli* 
gence  will  be  imputable,  as  will  exclude  the  party  from  equitiJde 
relief. 

In  the  case  before  us  it  is  evident  that  the  oomplainaat  was 
ignorant  that  his  defense  could  not  be  made  available  at  law. 
He  believed,  and  did  not  doubt  the  fact  until  he  had  the  judg- 
ment of  this  court  to  the  contraiy,  that  the  cancellation  or  de- 
struction of  the  unreeorded  deed  from  William  Smith,  the 
father,  to  Biadon  Smith,  the  son,  would  revest  the  title  in  the 
grantee;  or  rather  that  it  would  annihilate  the  only  legal  evi« 
dence  that  it  had  ever  passed  out  of  him.  And  this  rebuts  the 
idea  of  want  of  diligence.  He  did  not  know  that  he  could  have 
aid  only  by  bill  of  relief  until  after  the  trial  at  law.  But  it  is 
insisted  that  the  plaintiff  in  ejectment  having  prevailed  at  law, 
he  should  be  allowed  the  benefit  of  his  judgment,  and  that 
his  writ  of  possesion  should  not  be  stayed,  which  is  fructm 
finU  ei  effeoULs  legia;  especially  as  the  defendant  can  renew  the 
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«iiit  to  recover  the  land  and  file  his  bill  in  aid  of  his  common- 
law  action.  But,  say  the  supreme  court,  in  Truly  y.  Wanger, 
supray  adopting  the  same  language  before  held  by  them  in  the 
JUarine  Ins.  Co.  of  Alexandria  y.  Hodgson^  supra,  and  also  in  Jarvis 
T.  Chandler,  1  Turn.  &  B.  319:  '*  The  general  principle  with  re- 
£^ard  to  injunctions  after  a  judgment  at  law  is  this:  that  any 
fact  which  proves  it  to  be  against  conscience  to  execute  such 
judgment,  and  of  which  the  party  could  not  have  availed  himself 
in  a  court  of  law,  or  of  which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  in  himself  or  his  agents,  will  authorize  a 
court  of  equity  to  interfere  by  injunction  to  restrain  the  adverse 
party  from  availing  himself  of  such  judgment.'' 

Here  every  fact  charged  in  the  bill  is  admitted  by  the  de- 
murrer to  be  true.  It  is  admitted  that  the  original  deed  of  gift 
to  the  defendant  from  his  father  was  made  in  contemplation  of 
death;  that  William  Smith,  having  partially  recovered,  entered 
into  an  agreement  with  his  son  to  purchase  the  land,  and  paid 
him  therefor  a  full  consideration;  that  the  first  deed  never  hav- 
ing been  recorded,  the  parties  were  advised  that  a  recognizance 
was  unnecessary,  and  that  the  destruction  of  the  instrument 
would  revest  the  title  in  the  donor,  and  that  accordingly  the 
deed  of  gift  was  destroyed;  that  bills  of  sale  were  executed  and 
delivered  by  William  to  Bisdon  Smith  for  the  property  which 
was  given  in  exchange  for  the  land,  which  was  taken  possession 
of  by  Bisdon  Smith,  who  left  the  land  in  the  occupancy  of  his 
father,  never  pretending  to  set  up  any  claim  thereafter  to  the 
same;  that  William  Smith  continued  to  reside  on  a  portion  of 
the  premises  until  he  removed  to  the  state  of  Louisiana;  and 
that  some  two  years  after  the  last  transaction  between  himself 
and  his  son  he  sold  the  land  to  George  Walker.  I  ask,  with 
such  admissions  as  these,  would  it  not  be  against  conscience  to 
allow  this  judgment  at  law  to  be  enforced  ?  To  oust  the  defend- 
ants of  their  possession,  and  to  put  them  to  the  expense  and  in- 
oonvenience  of  recommencing  de  novo  the  litigation  at  law  t  And 
moreover,  with  such  admissions  on  the  part  of  Pollock,  the  ad- 
ministrator of  Bisdon  Smith,  does  it  lie  in  his  month  to  object 
that  due  diligence  has  not  been  used  on  the  part  of  the  defend* 
ants  in  asserting  their  title! 

He  had  better  answer  the  bilL  It  is  sorohaxged,  overloaded^ 
equity. 


Bquitt  will  KorEwjonr  JunaKSHTatlawvponaiiy  groand, 
wu  tried  or  might  hAve  been  tried  at  law.    Bat  equity  will  intcrf eie  whin 
Am.  Dm.  Vol..  LX— 4t. 
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»  pvty  hM  fribd  «f  aa  •ppoiiiuitif  lo  pffMnft  lib  delMM  bj  Moidvl^ 
tdMbor  hmd  of  tlM  opposite  p«ity»  or  wImm  tlMgroBudof  deCanwwMol 
•a ofititebte  ohtfMteri  Jb«rMii  T.  ITdteli;  S7  Am.  I)ML  eOi.  aqidtywfllon- 
Joia  JajgmMteobteiiiod  Atkw,  if  tbair  oxooatioii  wooldbe  ag^^ 
/M6fT.a0Ni.2iMiib</{MMiftii^85AiiuDeo.  419;  itaib- t.  £01^  82  Id.  ITS; 
/oMf  T.  JSTonlM^f*  Id.  ISO.  Ooorte  of  ohmoery  noTw  nview  doobma  of 
ooBite  of  Uw  of  oompetoBt  Jnriadiotioii,  Irat  ia  all  oaaea  troat  tiio  aabjaok  aa 
daddad  as  finally  adjodloated:  Hmmpimir.  WcMm,  4S  Id.  «M^  and  note; 
Oomcmy.  Wheeler,  48  Id.  283. 

Itei  nuvoiPAL  (ura  »  wauammD  and  oktbd  in  MtOierrffyr^  BMmm,  81 
Ck.  821,  whara  tho  oonxt  hold  that  a  dafanaa  whidi  oan  ha  aet  up  only  in 
aqoity  ia  not  lott  by  not  baing  aat  up  at  Uw.  In  ^omitii  ▼.  Tkomaemm,  4S 
Id.  633,  oiting  the  piinoipal  oase,  the  ooort  hold  that  although  a  defondant 
in  an  action  at  law  may.  In  Qoorgia,  aet  np  an  oqniteble  def enaa  by  liia  plaa, 
yat  ho  ii  not  obliged  to  do  so;  and  if  he  omit  it  where  aooh  defense  oonatitatea 
an  independent  daim  against  the  plaintiff,  he  is  not  thereby  estopped  after 
Judgment  against  him  in  the  oommon-law  aotion  from  filing  hia  bill  te 
enjoin  the  Judgment^  and  to  set  np  his  eqoiteble  defense  against  it.  A 
party  who  haa  a  legal  defense  to  an  aotion  at  law  mnst  avail  himaelf  of  it 
pending  the  anit^  and  for  his  f ailnro  to  do  ao  he  oan  not  afterwards  obtain 
relief  in  equity,  unless  he  was  prevented  from  making  auch  defense  by  frand, 
aoddent,  or  the  act  of  the  advarse  party,  unnuxed  by  any  negligenoo  on  his 
part:  Thomaeeon  ▼.  Fameis  M  Id.  361;  and  Augueta  M.  L.  An.  ▼.  McAtt- 
drewB,  63  Id.  490,  both  dting  the  prindpal  ease.  PoBoek  ▼.  OUberi  is  dted 
In  W/uU  T.  ffemdon,  40  Id.  4g3|  to  the  point  that  partiea  may,  after  a  judg- 
ment is  oompleto  at  law,  go  into  equi^  and  enjoin  ite  execution,  and  have 
the  matter  reheard  by  a  court  of  equity  in  the  light  of  facto  which  create 
equitable  rights;  and  it  is  dted  in  MvUhu  ▼.  OkHeiopher,  86  Id.  686^  and  ToHs 
T.  CZoptofi,  82  Id.  864,  to  the  point  that  no  degree  of  wrong  or  injustioe  in 
the  determination  of  a  cause  at  law  will  of  itself  entitle  a  party  to  relief  in 
equity.  There  must  be  special  equiteble  grounds  for  relief,  or  equity  wlQ  aot 
Jataipoae. 


Dbdmrxght  V.  Philpot. 

[lsanoBaui.49i.] 

BapanmREATioirB  ov  Pabtt  Who  has  Madb  Sale  that  Hi  was  iv  Pas^ 
VXB8HIP  in  the  transaction  with  another  person  may  be  admitted  in  evi- 
denoe,  after  it  has  been  shown  that  the  latter  recdTod  the  purchase  money 
and  recognized  and  ratified  the  contract  of  sale. 

AUTBOBITT  TO  AOKNT  TO  EXBCUTX  SbALBD  IirgrBUMXHT   AT   COMHOK  LaW 

must  have  been  under  seal,  and  no  prior  authorization  or  subsequent 
ratification,  dther  written  or  verbal,  not  under  aeal,  would  operate 
to  give  validity  to  a  sealed  instrument  executed  without  auch  anthcr- 

Onb  Pabtnxb  mat  bs  Authorized  bt  Pabol  bt  Anoxbxb  to  Ezacm 
Bbalxd  Ihstbuhxnt,  which  will  be  binding  as  such  upon  the  firm,  or  if 
one  partner  executea  such  instrument  without  such  auchoriaation,  the 
other  partner  or  partners  by  subsequently  adopting  it»  dther  by  parol  et 
1^  writing  not  under  seal,  will  impart  aOoaoy  to  it  as  their  dead. 
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Iv  AowT  HAS  Bnv  AimomiiBD  «o  Do  Gbtaiv  TsDrg^  aad  doM  l^  aa4 

fOM  fnrtlMr,  m  by  «Miitiiig  «  lealad  iartroBie&t  when  no  Mil  wai  «^ 
qnlredt  tht  mI  m  aatboriied  is  validt  and  tb«  «X06«  aloiM  is  void. 

Aonov  of  ooTonant  for  breach  of  warranty,  contained  in  a  faill 
c»f  sale  of  certain  negroes.  It  was  bought  against  William 
Dromright,  Oeoige  Nixon,  and  James  A.  Gk>Qgh,  but  William 
Dromright  alone  was  served.  Dmmright  pleaded  noii  est/aehuiL 
Plaintiff  at  the  trial  introduced  evidence  that  the  negroes  were 
diseased,  that  he  had  tendered  them  back  to  defendant,  that 
defendant  had  made  certain  admissions  and  declarations,  and 
other  facts,  aU  of  which  are  recited  in  the  opinion.  Plaintiff 
then  introduced  evidence,  over  the  defendant's  objection,  show* 
ing  that  Oough  at  the  time  he  purchased  the  negroes  from  him 
represented  himself  to  be  a  member  of  the  firm  of  Dmmright, 
Kixon  &  Gough.  Plaintiff  then  introduced  the  bill  of  sale, 
warranting  the  title  to  said  negroes,  and  also  warranting  that 
they  were  sound.  This  bill  of  sale  was  signed  by  William 
Drumright,  Geoi^  Nixon,  and  J.  A.  Gtough.  The  remaining 
facts  appear  from  the  opinion. 

Skphens,  for  the  plaintiff  in  error. 

HiU,  for  the  defendant  in  error. 

Bj  Court,  LnxnEor,  J.  The  defendant  in  error  deolaied^ 
against  the  plaintiff,  in  the  superior  court  of  Troup  county,  for 
the  breach  of  a  warranty  of  soundness  contained  in  a  bill  of 
sale,  by  which  William  Drumright,  Oeorge  Nixon,  and  John 
A.  Gough,  in  consideration  of  twelve  hundred  and  fifty  dollars, 
transferred  five  negroes — ^Becky  and  her  two  children,  Ellen 
and  Robert,  and  Vina  and  her  infant  child — to  the  plaintiff;  the 
right  and  title  as  well  as  the  soundness  of  the  said  slaves  being 
warranted,  under  the  hands  and  seals  of  the  parties.  The  bill 
of  sale  was  in  fact  executed  by  Oough  alone,  in  the  name  of  the 
other  two  parties,  Drumright  &  Nixon  and  himself.  William 
Drumright  alone  was  served  with  process.  It  was  proved  on 
the  trial  that  the  plaintiff  tendered  the  negroes  and  bill  of  sale 
back  to  the  defendant,  and  demanded  that  the  purchase  money 
should  be  refunded;  alleging  that  three  of  the  negroes,  viz., 
Becky  and  her  two  children,  were  unsound.  But  Drumright 
refused  to  rescind  the  contract.  He  admitted  that  he  had  re- 
ceived the  purchase  money.  He  made  some  offer  to  compromise 
by  exchanging  other  negroes,  saying  that  if  he  were  to  sell  ne- 
groes and  take  them  back,  he  should  never  get  through  with 
them.   This  took  place  before  he  was  arrested.   Afterwards  it  was 
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in  testimonj  that  hi^  said  that  he  had  the  monej  and  the  plaint- 
iff the  negroes,  who  would  have  to  feed  them;  and  that  he,  Dnim- 
right,  could  make  the  expenses  of  the  suit  on  the  money,  before 
the  plaintiff  oould  law  it  out  of  him.  After  this  proof  was  intro- 
duced»  as  to  the  recognition  and  ratification  of  the  contract  of 
sale  by  Drumright,  the  court  admitted  the  representations  of 
Gough  as  to  the  partnership  in  this  transaction  between  Drum- 
right  and  himself,  though  objected  to  by  defendant's  oonnseL 
We  see  no  error  in  this  ruling. 

But  the  main  point  in  this  case  remains  to  be  considered. 
The  testimony  and  the  argument  having  dosed,  the  court  was 
requested  by  defendant's  counsel  to  charge  the  jury  that  an  au- 
thority by  deed  was  necessary  to  bind  the  principal,  under  seal; 
and  also  that  a  partner,  although  the  articles  of  partnership 
were  under  seal,  is  not  empowered  to  bind  his  copartners  by 
deed,  without  an  authority  of  as  high  a  nature;  and  that  if  the 
principal  acknowledged  that  he  gave  the  agent  authority*  to 
execute  a  deed,  yet  that  acknowledgment  is  not  sufilcient  to 
prove  it,  without  the  production  of  a  power  under  seal.  All  of 
which  requests  were  refused  by  the  court,  on  the  ground  that  a 
•ale  and  warranty  of  soundness  of  slaves  need  not  be  evidenced 
Ij  deed. 

lb  is  not  my  present  purpose  to  controvert  the  old  rigid  doo> 
trine  of  the  common  law,  which  asserts  that  no  prior  authority 
or  subsequent  ratification,  either  verbal  or  by  writing,  without 
seal,  is  sufficient  to  give  validity  to  the  instrument  as  the  deed  of 
the  party.  I  yielded  a  reluctant  assent  to  this  threadbare  tech- 
nicality in  Ingram  v.  LiUle,  14  Ga.  173  [58  Am.  Dec.  549].  In 
Texira  v.  Evans^  cited  in  Master  v.  Miller^  1  Ansi  228,  Lord 
Mansfield  repudiated  the  doctrine  and  Chief  Justice  Marshall, 
in  Anderson  v.  Tbmpkins^  1  Brock.  462,  expressed  himself 
dissatisfied  with  the  extent  to  which  it  had  been  carried.  In 
New  York,  Pennsylvania,  and  Alabama  the  authority  of  2bsifa 
V.  Evans  is  recognized  and  followed:  Wooley  v.  Constant ^  4 
Johns.  54,  60  [4  Am.  Dec.  246];  Ex  parte  Kirwin,  8  Cow.  118; 
StapL  V.  Berber,  10  Serg.  &  R.  170;  Sigfried  v.  Letnm,  6  Id.  308 
[9  Am.  Dec.  427];  WUey  v.  Moore,  17  Id.  438  [17  Am.  Deo,  696]; 
Ogle  V.  Oraham,  2  Penn.  132;  Boardman  v.  (Tore,  1  Stew.  517 
[18  Am.  Dec.  73].  And  from  the  reported  cases,  some  of  the 
other  states,  it  would  seem,  begin  to  take  the  same  view  of  the 
principle:  Hunt  v.  Adams,  6  Mass.  358  [4  Am.  Dec.  68];  S.  G., 
6  Id.  519;  Warring  v.  Williams,  8  Pick.  826;  Adams  v.  Frye,  S 
Met  103;  Jenkins  v.  Jenkins^  Heirs,  2  Dana.  102  [26  Am.  Dec. 
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486];  Bank  of  OommonwedUh  v.  McOJiord,  4  Id.  191;  Johnson  r. 
Bank  of  VnUed  States,  2  B.  Mon.  310;  O^mden  Bank  v.  Hall, 
U  N.  J.  L.  683,  685;  Dwnoan  y.  Hodges,  4  Mc^OoM,  239;  WhU^ 
ing  T.  Dawid,  1  Hen.  ft  M.  891;  Johnson  y.  jyobtm,  2  Wash.  164. 
And  from  some  of  the  later  oases,  eyeh  in  ISaglandi  some  relax* 
ation  of  the  mle  seems  to  be  indicated  eyen  there:  Barl  ofFaU 
wundh  y.  Boberts,  9  Mee.  &  W.  471;  Davidsm  r.  Cooper,  11  Id« 
778,  798.  Haying  dischaiged  my  duty  to  the  ooisntcj  by  doing 
what  I  oonld  in  £otoe  y.  Morris,  18  Ga.  147,  to  bring  the  modem 
■crawl  misnamed  a  seal  into  merited  contempt,  I  shaTl  content 
myself  with  what  I  haye  now  said  to  dismiss  this  branch  of  the 
case,  and  proceed  to  inquire.  Is  the  subsequent  implied,  yerbal 
ratification  of  Drumxight,  the  partnership  qwoad  this  transaction 
at  least  being  established,  sufficient  to  establish  this  sealed  war- 
zanty  as  the  deed  of  the  Arm,  and  binding  upon  it  as  Ruch  t 

I  would  remark  that  the  whole  reasoning  on  which  this  doc* 
trine  depends,  as  well  as  the  authorities  on  which  i^  is  founded, 
are  most  ably  and  elaborately  reyiewed  in  the  cases  of  Cody  y. 
Shepherd^  11  Pick.  406,  406  [22  km.  Dec.  879],  and  Orover  y. 
BeUm,  1  Hall,  262.  In  the  latter  case  especially,  all  the  Eng- 
lish as  well  as  the  American  authorities  were  examined  at  great 
length  by  Ohief  Justice  Jones;  and  it  is  difficult  to  withhold 
one's  assent  to  the  conclusion  at  which  he  arriyes.  After  expos- 
ing the  utter  fallacy  of  the  reason  upon  which  the  old  rule 
rests,  that  one  partner  can  not  bind  his  copartner  by  deed^* 
which  principle  he  does  not  attempt  to  disturb— he  asktf  /  *"'  Can 
it  be  that  this  stem  rule  of  the  common  law,  which  has  its 
appropriate  sphere  of  action,  and  a  most  salutary  operation  on 
these  relations  of  society,  where  men  not  otherwise  connected 
are  the  owners  of  undirided  property,  is  to  be  applied  in  all  its 
force,  and  to  goyem  with  unbending  seyerity  in  the  concerns  cf 
copartners,  whose  intimate  connection  and  mutual  interest 
require  such  large  power  and  ample  confidence  in  the  integrity 
and  prudence  of  each  other  togiye  to  their  operations  efficiency, 
yigor,  and  success  f " 

He  continues:  **  The  pressure  of  these  considerations  has  in- 
duced a  relaxation  of  the  conmion-law  rule,  to  adapt  it  to  the 
exigencies  of  commercial  copartnerships  and  other  assooiationi 
of  indiyiduals  operating  with  joint  funds  for  the  common  bene- 
fit. The  rule  itself  remains,  but  the  restrictions  it  imposes  are 
qualified  by  the  application  of  other  principles.  The  general 
authority  of  a  partner,  for  example,  deriyed  from  his  relation 
to  his  copartners,  does  not  empower  him  to  seal  an  instrument 


for  tlitm«  M  M  to  make  it  Uadiof  npon  ibi&m^  wtthool  tiMiff 
Miont  and  agiintt  their  wilL    An  abtant  pftrtner  is  not  bouaA 
hj  %  deed  ezeoated  for  him  bj  his  oopsrtner,  witiumt  his  pt»* 
WNis  saihorifj  or  permissioii,  or  Ids  sabseqnent  adoptum.   But 
the  prerions  snthorily  or  peniiission  of  one  pertaer  to  aiiofiisr 
to  seal  for  him,  or  his  sabseqoent  adoption  of  the  seal  as  Us 
own,  will  impart  effioaqr  to  the  instrument  as  his  dead;  aad 
that  prsTions  authoritj  or  sabseqnent  adoption  may  be  bjr 
pafoL"    It  is  diffionlt  to  add  anything  to  this  able  opinion. 
The  whole  of  it  is  worthy  of  the  most  attentiye  perasaL    I 
would  merely  suggest  that  there  is  no  general  principle  better 
settled,  both  in  England  and  in  this  countiy,  than  that  a  oor- 
poration  oan  not  bind  itself  except  under  its  ooxpoxate  seaL 
Indeed,  this  constitutes  oue  of  the  very  elements  of  the  defini- 
tion of  a  oorporation*    Aud  yet  it  is  now  uniTerBslly  admitted 
that  where  the  acts  done  are  of  daily  necessity  to  the  corpoiB- 
tion,  or  must  be  done  immediately— such  as  issuing,  accepting, 
and  indorsing  bills  of  exchange,  etc — ^this  rule  is  dispensed  with. 
Would  not  partnerships  fail  of  accomplishing  the  end  of  their 
formation  if  one  partner  could  not  bind  the  firm  by  acts  and 
contracts  beneficial  to  the  joint  concern,  and  within  the  scope 
of  the  partnership  trade  and  business,  without  a  prior  authority 
or  subsequent  ratification,  under  seal,  to  do  so  t    To  deny  to 
each  the  use  of  the  partnership  seal  for  instruments  requiring 
it,  and  which  the  exigencies  of  the  joint  concern  required, 
would  at  this  day  seriously  cripple  and  embarrass  the  success 
of  mercantile  business;  and  the  tendency  of  judicial  deoisioiis 
is  to  hold  that  the  prerious  authorify  or  subsequent  adoption 
in  such  cases  may  be  by  parol.    Judge  Story,  in  hui  treatise  on 
partnerships,  states  that  the  American  courts  are  strongly  in- 
clined to  repudiate  the  stem  rule  of  the  conunon  law,  and  to 
hold  it  inapplicable  to  the  concerns  of  copartners,  whose  inti« 
mate  connection  and  mutual  interest  require  such  large  power 
and  ample  confidence  in  the  integrity  of  each  other.    And  to 
maintain  that  it  is  sufllcient  in  all  cases  where  an  express  or  an 
implied  authority  or  confirmation  could  be  justly  established, 
not  under  seal,  whether  it  be  verbal,  or  in  writing,  or  dxoum- 
•tantial:  Story  on  Part  178,  sec.  121,  citing  8  Kent's  Com.,  4th 
•d.,  lee.  68,  pp.  47,  48.    See  also  Bawle's  Smith  on  Oont.  266, 
note. 

But  concede  that  this  position  is  untenable:  it  can  not  be 
disputed  that  an  agency,  whether  general  or  special,  and  whether 
conferred  in  one  way  or  another,  unless  the  contiaiy  mani* 
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fasUy  appawBt  ui  always  eonatrued  to  inolade  all  the  osiial  and 
naosMaiy  means  of  executing  it  with  effect:  flotoord  t.  Baittief  S 
H.  Bkck.  618;  WWdngton  t.  Barring,  6  Bing.  442;  Bogen  t.  £im- 
land,  10  Wend.  218;  Peck  t.  BarrioU,  6  Sexg.  &  B.  146.  And 
it  has  been  held  that  an  agent  employed  to  sell  a  aUve  mHj 
wanant  him  to  be  eoond,  nnlees  inhibited  by  the  tenns  of  the 
unthority  under  which  he  acted:  Oaines  t.  McIRniey,  1  Ala.  496, 
Qoughy  then,  was  clothed,  by  implication^  Mrith  power  to  war- 
rant the  soundness  of  Becky  and  her  two  children.  Strike  off 
the  seal  as  being  unauthorised,  still  the  warranty  is  good.  If 
the  act  of  one  partner  be  a  good  and  valid  act  in  itself,  it  will 
■not  be  rendered  the  less  so  if  done  by  a  specialty,  provided  the 
-seal  do  not  vaxy  the  liability:  Dukard  r.  Oase,  5  Watts,  22; 
Hennemf  y.  Weatem  Batik,  6  Watts  k  S.  301  [40  Am.  Deo.  560]; 
2fap'^  T.  BuUerfidd,  1  Met.  515  [35  Am.  Dec.  374].  These  cases^ 
«nd  many  others  upon  the  subject  of  the  power  of  a  partner  to 
l)ind  the  firm,  will  be  found  classified  in  the  note  to  Livingdon 
T.  BooBeveli,  4  Johns.  251  (4  Am.  Dec.  273|;  1  Am.  Lead.  Cas.  460. 
■**  Where  a  man/'  said  Lord  Coke, ''  doeth  that  which  he  is  author- 
ized to  do  and  more,  there  it  is  good  for  that  which  is  warranted, 
and  Toid  for  the  rest:"  Go.  Lit.  258  a.  **  Where  there  is  a  com- 
plete execution  of  the  authority,'*  says  Judge  Story,  **  and  some- 
thing ex  abundanii  is  added  which  is  improper,  there  the  execu- 
tion is  good,  and  the  excess  only  is  void:"  Story  on  Agency, 
liOl,  citing  Oom.  Dig.,  tit.  Attorney,  0,  16;  Paley  on  Agency, 
by  Floyd,  179,  and  note  n;  1  LiTermore  on  Agen<7,  c.  6,  sec.  1, 
pp.  98,  101,  102,  edition  1818.  And  under  the  late  statute, 
which  entitles  either  party,  as  matter  of  right,  to  make  any 
•amendment,  either  in  form  or  substance,  in  pleadings,  the 
declaration  could  have  been  remodeled,  so  as  to  make  it  eon- 
form  to  the  instrument,  not  as  a  deed,  but  a  written  warranty 
only 

In  any  view  of  the  subject,  then,  the  court  was  right  in  the 
instructions  which  it  gave  to  the  juxy,  and  our  opinion  is  that 
i)ie  judgment  below  be  ^affirmed. 

DECLAaATiom  Of  FabOskr  as  to  Who  CoifrosiD  Fmii  are  admiMible 
4kgftiiist  himteli^  but  not  agaiiiit  hii  oopaiinens  Diaam  t.  Hood,  38  Am.  Dee. 
461;  Orafton  Bamk  r.  JToor^  Id.  478;  MeOoriOe  ▼.  JM^,  47  Id.  66a 

PABnna  mat  Bind  ms  CoPABrirxB  sr  Oohtbaot  uvdsb  Sxal  in  the 
•oame  and  for  the  nae  of  the  firm,  in  the  ooorse  of  the  partnenhip  hnsiiieM,  if 
4be  copartner  nwenti  to  the  oootraot  before  its  exeontion  or  afterwards  irnH* 
dee  and  adopts  it^  and  raoh  anent  or  adoption  may  be  by  parol:  Bendy.  Aitiskt, 
40  Am.  I>ie.  660.  In  the  note  to  this  caae,  the  prior  decision*  in  tius  series 
ooUected  or  referred  to. 
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UtmvuxsT  XlNNicnBABiLT  ExicuTXD  USBKB  BxAL  may  be  treated  m  » 
nHd  parol  oontnot  if  naoasiAiy  to  giTo  it  effect:  TVipfef  ▼.  JhittijIM^  S5  Aai. 
Dec.  874»  and  note. 

Thb  r&nroir al  oasi  ib  bxtibbkd  io  bt  thx  ooubt  in  FoUard  t«  OUibtt  86 
Q».  46^  where  Huj  hold  thfti  to  xatify  an  inetrament  under  eeal»  made  by  an 
•gent  withont  anffioient  aathorityy  an  inatnunent  niideraealmnatbe  eataostei 
for  that  pnrpoae,  it  ia  alao  eited  argumdo  in  Bardaif  t.  Hopkkm,  GO  Id.  9/SL 
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YaBTT  04H  HOT  DiaOBXDlT  BIB  OWV  WinrB%  BUT  Hi  BBOVLD  !■ 

to  relioTe  himaelf  from  the  eflfeot  of  teatimony  iHdeh  haa  takmi  him  by 
anrpziae.  Thia  he  ahonld  do^  not  by  ahowing  that  hie  witneaa  from  hia 
general  oharaotar  for  tmth  ia  not  entitled  to  eredit^  but  by  ahowing  that 
the  Ikot  ia  diflhrent. 

VsiMFf^  Dud  to  Lahd  BsoirLD  >■  AxncmBD  n  Bthkuob  aa  odor  dt 
tltle^  oTan  thongh  nnaooompaniad  by  the  eseontion  vnder  whidi  the  eale 
waa  effected. 

Iv  Bjbotmknt,  Eyidsnoi  vbat  Plaimtifv  had  PonmD  oov  Lahd  whidi. 
he  now  olaima  to  a  aheriff  to  be  leried  npon  aa  the  property  of  another* 
tiiat  he  waa  preaent  at  the  aale  thereof  under  anoh  lery  and  made  no  ob> 
Jeotion,  and  that  he  afterwarda  atteetod  %  deed  from  one  of  the  porchaa- 
eza  at  anoh  aale  to  the  other,  ahonld  be  admitted  aa  tending  to  eetop 
him  from  aaaerting  title  to  the  property. 

Wbibb  Tbux  Owkxb  ov  Lavd^  being  involved  in  litigation  with  hia  gEMlar 
oonceming  the  pnrchaae  price  thereof  for  the  poxpoee  of  diaorediting. 
anoh  grantor^B  title,  procnrea  a  third  peraon  to  take  out  a  warrant  for  aaid 
property  from  the  atate  and  permita  aaid  third  person  to  remain  in  pot* 
aeaaion  for  aeven  years,  the  adverse  poeaeesion  aa  to  him  in  oomplete,  and 
anoh  third  person  acquires  a  good  title. 

SaooND  Gbant  of  Land,  after  it  has  already  been  granted  away,  ia  effective 
for  many  practical  purpoaea. 

EjsoncKirr  brought  by  William  H.  Edwards  against  John 
Borkhalter.  Edwards  claimed  title  from  William  Wilder,  wha 
in  1816  became  the  owner  of  seven  thousand  acres  of  land, 
by  grant  from  the  state.  Wilder  conveyed  this  land  to  Eben- 
ezer  Jenks  in  1823,  and  in  1833  Jenks  conveyed  to  Edwards. 
Edwards  afterwards  became  inyolved  in  litigation  with  Jenks 
about  the  payment  of  the  purchase  price  of  this  land,  and  he 
instituted  proceedings  to  have  a  portion  of  the  tract  run  up  as 
vacant  land.  One  J.  H.  Smith  was  at  the  same  time  endeavoring 
to  do  the  same  thing.  Upon  Smith's  telling  Edwards  that  he* 
held  the  oldest  survey,  Edwards  agreed  to  withdraw  in  his  favor, 
if  Smith  would  pay  him  cettain  expenses  which  he  had  incurred* 
This  Smith  did,  and  he  obtained  a  grant  for  the  land,  and  went 
Into  possession.    Edwards  had  control  otaJL/a.  against  Smith 
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in  1845,  and  pointed  out  this  land  to  the  sheriff  as  the  property 
of  Smith.  The  sheriff  accordingly  levied  upon  it  as  such,  sold 
it  thereunder,  and  Edwards,  who  wa9  present  at  the  sale,  made 
no  objections  thereto.  The  property  was  purchased  by  Brewton 
and  Mattox,  and  in  1847  Mattoz  conveyed  his  interest  to  Brew« 
ton,  and  Edwards  was  a  witness  to  the  deed.  In  1850  Brewton 
conveyed  all  his  interest  in  the  land  to  Burkhalter,  who  haa 
continued  to  hold  it  ever  since,  and  this  action  of  ejectment  waa 
brought  to  obtain  a  judgment  of  dispossession  against  him.  Th# 
remaining  facts  appear  from  the  opinion. 

Oaulden^  for  the  plaintiff  in  error. 

D'Lyon  and  8Mey,  for  the  defendant  in  error. 

By  Court,  Luxpkiv,  J.  It  is  not  advisable,  we  apprehend,  to 
enter  minutely  into  the  consideration  of  all  the  i>oint8  in  detail 
which  are  spread  out  upon  this  record.  It  would  involve  un* 
necessary  repetition.  Having  expressed  the  opinion  of  the 
court  upon  the  main  questions  which  must  control  the  present 
and  future  disposition  to  be  made  of  this  case,  we  shall  have 
discharged  our  duty.  Was  the  court  right  in  rejecting  the  tes- 
timony of  William  B.  Gaulden,  esq.,  the  attorney  of  the  de- 
fendant, and  who  tendered  himself  as  a  witness,  to  prove  that 
lie  applied  to  the  deputy  sheriff  for  the  JL/a,  under  which  the 
land  in  dispute  was  sold  ?  The  evidence  was  repelled  by  the 
court,  on  the  ground  that  the  defendant  could  not  contradict 
his  own  witness.  It  is  not  apparent  from  the  record  how  the 
testimony  of  Colonel  Gaulden  would  gainsay  anything  stated  h] 
the  deputy  sheriff.  It  is  alleged  in  the  argument,  however, 
and  acquiesced  in  seemingly  by  the  other  side,  that  the  inter- 
rogatoiy  had  been  previously  propounded  to  the  deputy  sheriff 
whether  Colonel  Gaulden  had  not  applied  to  him  for  this  paper; 
and  that  he  had  answered  in  the  negative. 

Admitting  this  to  be  so,  was  it  not  competent  to  establish  by 
counsel  that  such  was  the  fact?  And  would  this  be  any  dis- 
turbance of  the  rule  which  will  not  allow  a  party  to  discredit 
his  own  witness?  Whatever  diversity  of  opinion  may  have 
existed  upon  this  question,  we  consider  it  as  settled,  both  upon 
reason  and  authority,  in  the  affirmative.  A  party  is  not  to  be 
sacrificed  by  his  witness;  and  he  ought  not  to  be  entrapped  by 
the  acts  of  a  designing  man,  perhaps  in  the  interest  of  his  ad« 
Tersary.  He  ought,  therefore,  to  be  permitted  to  relieve  ]um- 
eelf  from  the  effect  of  testimony  which  has  taken  him  by  surprise^ 
not  by  showing  that  the  witness  from  his  general  character  fof 
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trotli  is  not  entitled  to  oredit,  bot  by  ahowing  tbet  the  leet 
it  diffnent:  WriffiU  t.  BedM,  Uoo.  k  B.  414,  416,  per  Loid 
Deninan;  1  PhiU.  k  Am.  on  Et.  904,  907;  RSee  r.  IKbw  Emg. 
Jfiirifie  /lu.  &o.,  4  Bok.  489;  Bm  t.  OUbrayd,  Boss,  ft  B.  88,  90, 
per  Lord  EHenborongh  and  Mansfield,  0.  J.;  Brown  t.  Bettow^ 
4  Pick.  179;  fiT/ate  t.  Xbmf,  1  Hayw.  437,  438  [1  Am.  Dee.  664]. 

Oii{(ht  the  sherilTs  deed  to  the  land,  unaooompanied  bj  the 
«xeeation  tmder  which  the  sale  was  effected,  to  hare  been  ad- 
mitted as  color  of  title  ?  We  think  so,  most  dearly.  Ck>noeding 
that  the  sheriff  sold  without  authority — and  this  is  the  most  that 
ean  be  presumed  from  the  absence  of  the  JL  fa. — and  that  oon* 
sequently  his  conTeyance  was  Toid;  still,  if  the  purohaser  took 
and  held  possession  under  the  deed,  it  was  good  as  color  of  title. 
The  presiding  judge  recognized  this  rule,  in  relation  to  the  grant 
to  John  H.  Smith;  for  while  he  held  that  that  grant  was  Toid, 
the  same  land  hsTing  been  prerioualy  granted  by  the  state  to 
William  Wilder,  still  he  allowed  it  to  go  to  the  jury  as  color  of 
title.  And  this  error  in  rejecting  the  sheriff's  deed  as  color  of 
title  was  fundamental,  for  without  this  deed  and  the  possession 
under  it  the  defendant's  statutory  or  possessoiy  title  was  con* 
fessedly  incomplete.  With  it  the  jury  were  authorized  to  find 
that  the  bar  to  the  action  was  conclusive. 

Another  material  exception  in  this  case  is  the  repudiation  by 
the  court  of  all  the  acts  and  dechnrations  of  William  H.  Edwards, 
which  the  defendant  proposed  to  set  up  as  amounting  to  an 
estoppel  to  his  assertion  of  title  to  the  premises  in  controrenj, 
to  wit,  the  pointing  out  of  the  land  to  be  levied  on  as  the  prop- 
erty of  Smith,  being  actually  present  at  the  sale  and  interposing 
no  claim  or  objection,  and  his  subsequent  attestation  of  a 
deed  from  Mattox  to  Brewton  to  the  same  land,  ete.  All  the 
proof  to  this  point  should  have  been  received,  for  it  demon* 
etrates  that  Mr.  Edwards  not  merely  tadtly  acquiesced  in 
Smith's  title,  but  encouraged  others  to  buy  under  it.  Mr. 
Justice  Lawrence,  in  6  T.  B.  656,  stated  that  Lord  Mansfield 
had  held  that  sinular  circumstances  amounted  to  a  good  estop- 
pel at  law.  And  if  they  would  so  operate  in  England,  much 
more  would  they  in  this  state,  where,  by  the  act  of  1890,  and 
other  legislation,  the  law  powers  of  the  courts  have  been  so 
much  enlarged.  It  is  proper  to  notice  the  character  and  effbet 
of  the  adverse  possession  relied  on  in  this  case  to  protect  the 
defendant  against  a  recovery. 

In  1816  a  tract  of  land  containing  seven  thousand  acres  was 
granted  by  the  state  to  THlliam  Wilder.    In  1828  Wilder  con* 
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T^ad  to  EbMiflwr  Jraks;  and  in  1888  Jenka  aold  to  Bdwaids. 
the  plaintiff  in  ajaetmant  In  1888  lb.  Edwaida,  baiag  in* 
irolvad  in  litigation  with  Janka  or  hia  raal  or  pratandad  aaaignaa 
aa  to  tba  pajmant  of  tba  porbhaaa  monaj  whioh  ha  had  agraad 
to  give  for  tha  land,  probaUy  oonaidared  it  hia  intareat,  at  that 
tima,  to  maka  it  appaar  that  hia  Tandor'a  titla  waa  dafaotita. 
Ha  took  initiatory  atapa  to  mn  np  tha  land  in  diqmta  aa  Taoant^ 
but  waivad  hia  daim  in  faror  of  John  H.  Smith— tha  lattar 
raf onding  to  him  tha  monaj  whioh  ha  had  azpandad  in  prooor* 
ing  a  warrant  to  isana^  and  oansing  a  anrraj  to  ba  azaontad. 
"With  tha  knowladga  of  Bdwards,  and  by  his  oonaant  and  ap* 
probation,  Smiih  had  tha  land  granted  to  himaelf,  and  oom- 
manoed  forthwith  axeroiaing  acta  of  ownanhip  over  it,  by  eat- 
ting  timbar,  treaa,  and  ash-wood,  whioh  he  oontinned  to  do 
from  1838,  when  the  land  waa  granted,  to  1815,  when  it  waa 
pointed  out  by  Edwards  as  Smith's  property,  and  leried  on  and 
aold  as  snoh,  Edwards  being  present.  And  this  same  kind  of 
ooonpanoy  oontinned,  with  short  intermptions  perhapa,  down 
to  1852,  when  thia  anit  waa  instituted. 

Did  these  faots  oonstitute  adverse  possession  in  Smith  and 
those  deriving  title  by  sherifTs  sale  through  him,  as  against 
"William  H.  Edwards  t  Ihqr  might  not,  perhaps,  aa  to  other 
parsons;  and  would  not  ordinarily  amount  to  auoh  notorioua, 
open,  and  YiaiUa  ooonpanoy  aa  would  be  sulBcient  to  give  notioa 
to  the  true  owner.  And  thia  is  the  meaning  and  objeot  of  tha 
rule  of  law  as  to  tha  nature  of  that  possession  whioh  will  oust 
the  true  owner  of  hia  title.  But  this  is  a  apeoial  oase;  for  here 
the  possession  waa  not  impliedly,  but  in  f aot,  known  to  Edwards, 
and  with  lus  oonsent,  and  with  notioa  that  theae  aota  of  owner* 
ahip  were  exercised  by  virtue  of  tha  independent  title  whioh 
Smith  held  to  the  land.  We  hold  that  it  waa  good,  under  the 
ciroumstanoes,  aa  to  him.  And  for  Mr.  Edwards  to  relieve  him- 
aalf ,  it  is  incumbent  on  him  to  make  it  satisfaotorily  appear  that 
thia  oonduot  of  his  waa  not  the  result  of  prudential  oonsidera- 
tions  to  avoid  the  payment  of  his  debt  to  Jenks,  muoh  less  of 
fraudulent  motivea,  either  as  it  respeots  Jenks  or  Smith,  but 
the  effect  of  ignorance,  not  of  his  title— -that  will  not  ezcuaa 
him— but  of  the  fact  that  this  parcel  of  land  waa  embraced  in 
hia  deed  from  Jenks.  This  done,  and  he  having  relieved  him- 
aalf  from  the  imputation  of  that  gross  negligence  in  ascertaining 
the  fact  which,  in  contemplation  of  law,  ia  equivalent  to  fraud, 
and  having  offered  to  make  adequate  redreaa  to  Smith,  or  thosa 
riaiming  under  him,  for  the  ezpenae  which  thay  have  incurred  hf 
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reason  of  his  laehes  or  miscondact,  and  he  may,  perhaps,  be  ze- 
lieved  from  the  dilemma  in  which  he  has  involved  himself. 

Before   conclading  this  opinion,  it  may  be  well  enough  to 
advert  to  that  portion  of  the  charge  of  the  court  which  declares 
that  land  can  not  be  twice  granted  by  the  state.    If  our  learned 
brother  intended  to  say,  as  we  doubt  not  he  did,  that  the  same 
land  could  not  be  twice  rightfully  granted  by  the  state;  that 
having  parted,  by  grant,  with  all  of  her  interest  in  and  to  a  cer- 
tain portion  of  her  territozy,  there  was  nothing  left  in  ber  to 
grant  a  second  time— no  one  could  doubt  the  correctness  of  the 
abstract  proposition.    The  declaration^  however,  was  not  cor- 
rect, as  applicable  to  the  case  before  the  court.  For  piaotioally, 
it  is  true  that  the  same  land  may  be  twice  granted;  and  the 
second  grant  made  available  as  a  muniment  of  title  for  many 
purposes.     It  may  be  asserted  with  equal  truthfulness  that  the 
same  land  can  not  be  twice  deeded  by  an  individual;  yet  how 
often  is  this  done,  and  the  junior  conveyance  prevail  against  the 
elder.    It  is  a  common  practice  with  our  people  who  ovm  a 
large  body  of  land  composed  of  various  parcels — the  title  to  a 
portion  of  which  it  may  be  difficult  if  not  impossible  to  trace— 
to  cause  a  survey  to  be  made  of  the  whole,  under  a  head  right 
or  some  other  warrant  for  that  purpose,  and  to  take  out  a  grant 
for  the  whole;  seven  years'  possession  under  which  would  make 
it  available  for  all  purposes,  of  either  attack  or  defense— so  in 
this   case.      The   land   in  dispute   was  granted  originally  to 
Wilder.     Mr.  Edwards,  when  he  becomes  the  purchaser,  per- 
mits Mr.  Smith  to  survey  and  regrant  a  portion  of  the  land, 
which  he  claims  to  have  occupied,  peaceably  and  continuosly, 
for  seven  years  under  his  younger  grant.     If  the  proof  be  so, 
his  title  is  perfected.     But  to  make  the  case  stronger,  suppose 
Mr.  Edwards  had  relinquished  by  deed  to  Smith:  would  not 
this  have  consummated  Smith's  title  under  the  second  grant? 
and  might  he  not,  in  all  coming  time  and  for  all  possible  pur- 
poses, have  rested  on  this  second  grant  as  the  foundation  of  his 
title  ?    In  this  and  divers  other  views,  then,  land  may  be  twice 
granted.    And  it  is  claimed  by  the  defendant  that  the  acts  of 
Mr.  Edwards,  done  and  omitted  in  relation  to  this  land,  are 
tantamount  to  a  release^that  they  at  least  amount  to  an  estoppel 
in  pais.    We  would  add  that,  in  the  judgment  of  this  court,  the 
court  below  was  right  in  maintaining  that  the  deed  from  Jenka 
to  Edwards  was  not  obnoxious  to  the  act  of  Henzy  VJJJL.  against 
purchasing  pretended  titles.    It  was  made  five  years  before  the 
land  was  granted  to  Smith,  or  possession  taken  under  that  grant. 
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Finally,  we  affirm  the  ruling  of  our  brother  in  rejecting  the 
sheila's  deed  as  title,  without  the  production  of  the  JL  fa. 
The  officer's  authority  to  sell  must  be  produced  or  accounted 
for,  in  which  event  secondary  evidence  would  be  allowed. 

Judgment  reversed. 

Ebtoppsl  IV  Pais:  W^iamd  Ocaial  Co,  v.  ^oAornqf,  24  Am.  Deo.  51;  WiiffU 
T.  Bums,  2  Id.  593;  Stom  v.  Baker,  10  Id.  316;  Kid  v.  MUekeO,  9  Id.  702; 
Bwihanan  v.  Moore,  15  Id.  601,  and  notes  to  above  oasee.  Soe  ako  SaUm  v. 
ShertU,  32  Id.  541;  Thmpatm  v.  Sanbon^  35  Id.  490;  ITotbiM  v.  Pedi,  40 
Id.  156»  and  notea. 

Thjs  pbxnoipal  CA8B  IS  SE7KBBXD  TO  In  Doe  V.  Roe,  .HI  Ga.  599,  as  reoog- 
nuing  th^  pnustioe  of  consolidating  lands  previonsly  granted,  and  taking  a 
new  grant  for  the  whole.  It  is  cited  in  F%dd  v.  BoytOon,  83  Id.  242,  where 
the  ooort  define  "oolor  of  title,"  and  disouss  the  obaraoter  of  evidence  which 
eonstitntes  it.  See  also  Clarke  v.  Tramds,  56  Id.  359.  It  is  cited  npon  the 
question  of  estoppel  in  SrnUh  v.  Kiiig,  50  Id.  195. 

Doonsnni  or  PBDrciPAL  Casb,  that  Pabtt  can  hot  DmaoTLT  Iicpxaob 
Cbabaosib  or  his  Own  Wmnss,  for  the  purpose  of  discrediting  testi- 
mony given  by  each  witness,  and  with  which  the  party  producing  him  is  dis- 
satUdied,  is  an  ancient  rule  of  the  common  law.  The  earliest  case  in  which 
we  have  been  able  to  find  this  rule  announced  and  adopted  is  the  extremely 
brief  report  of  Adame  v.  Arnold,  2  Holt,  299.  The  report  recites  that  *'Holt^ 
C.  J.,  would  not  suffer  the  plaintiff  to  discredit  a  witness  of  his  own  calling; 
he  swearing  against  him."  This  is  the  whole  case;  his  lordship  gives  no  rea- 
son for  his  ruling,  and  thus  had  its  origin  a  principle  of  law  which  was  to 
■hape  the  administration  of  justice  for  more  than  a  hundred  years.  Still 
later  the  principle  is  said  to  have  been  adopted  in  Warren  Hastings*  case, 
June  11,  1739,  when  Thurlow,  lord  chancellor,  refused  without  giving  any 
reason,  to  allow  the  prosecutian  to  establish  that  a  certain  porticn  of  a  paper 
which  they  had  introduced  was  untrue. 

The  rule  as  thus  laid  down  is  broader  than  now  administered,  but  the  rule 
that  a  party  can  not  impeach  his  own  witness  has  survived  the  assaults  of 
time  and  the  arguments  of  its  opponents  to  such  an  extent  as  to  Justify  the 
eourt  in  a  recent  case  in  saying  that  "there  is  no  exception  to  the  rule  that  a 
party  can  not  impeach  bis  own  witness:'*  Sieeon  v.  Cottger,  1  Thomp.  &  0. 
668b  The  impeachment  above  spoken  of  has,  however,  under  the  influence  ol 
the  construction  of  modem  courts,  and  under  the  modification  of  recent  legis- 
lative enactments,  been  limited  in  almost  every  instance  to  a  direct  assault 
npon  the  witnesses'  character  for  veracity. 

The  rule  as  now  laid  down  in  both  the  American  and  English  cases,  as  ap- 
pears from  the  examination  of  a  long  Une  of  harmonious  authorities,  appears 
to  be  that  a  party  who  produces  witnesses,  and  presents  them  to  the  courts 
will  not  be  permitted  afterwards  to  impeach  their  general  reputation  for 
truth,  or  to  impugn  their  credibility  by  general  evidence  tending  to  show 
them  to  be  unworthy  of  belief.  If,  however,  after  a  party  has  thus  called  a 
witness,  he  should  state  facts  against  him,  or  his  evidence  should  take  hiai 
by  surprise,  he  may  call  other  witnesses  to  disprove  the  facts  as  testified  to 
by  his  first  witness.  "There  is  nothing  in  any  known  rule  of  evidence  to 
prevent  a  party  from  contradicting  Ms  own  witnesses,  and  it  would  be  a  dttn- 
gefons  thing  to  introduce  such  a  rule.  Every  one  would  be  at  the  mercy  of 
ids  own  witnesses,  and  if  the  first  witness  sworn  should  swear  against  hin^ 
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&•  WMld  loM  tiM  latliaQBy  of  an  Om  reti    lUa  wonid  b«  »  pveveBtloB  ol 
Jaaltes*  AmII  T.  Ongonf.  S7  lObh.  0Oa    And  this  powir  wUdk  a  pvty  to 
W  dfapvofffaigtheiMtotwomto  bj  hit  own  witesH,  and  of  fnoHng  fbaato 
bs  diiMtlj  oUMTwiM^  is  not  limited  or  qnalifldd  firom  r^pvd  to  thooibel 
whioh  may  tlMreby  b«  prodnood  lufaTorably  to  the  credit  of  tlio  wifiimi 
Tho  proof  thiu  giTon  may  indireetly  throw  the  ntmoot  diaeiodH  oa  the  vi^ 
tteti,  and  eooTinoe  the  Jnzy  that  he  has  designedly  deoeivod  them.    HmtoIi 
BO  rale  of  law  by  which  the  trath  on  sadh  aa  oooaston  is  to  bo  ahnt  oil 
and  Jnstiee  presented:  2  Pfaill.  Bt.  448^  450;  1  QreenL  St.,  sec  443;  IWtol 
on  Bv.,  see.  649;  2  Best  on  Br.,  sec.  645;  Boiler  N.  P^  297;  note  to  iZfasT. 
KiOyt  15  Am.  Dec  96;  People  ▼.  Jacobs,  49  Gal.  384;  PoOock  v.  PoOoA^  71 
K.  T.  137;  Coifte-  ▼.  Ameriotm  Mtreh.  U.  Sk.  Co.^  66  Id.  585;   ^dba»T. 
Wheeler,  97  Mass.  67;  S^eane  v.  Merdiant^  Bank,  53  Fa.  St.  490;  Bockmeei 
T.  Pomndikme,  88  lU.  199;  Craig  ▼.  Cfrani,  6  Mich.  447;   McDaaM  ▼.  AM4 
53 Ga.  253;  Chifinv.  Watt,  32  AU.  149;  Skipperr.  State.  59  CU.  68;    ITorreo 
▼.  Gabriel,  51  Ala.  235;  O&be  ▼.  ffuyler,  41  N.  Y.  190;  i^etseff  v.  Oarvbter, 
48  Md.  178;  ^nmeft  ▼.  Zeoy,  46  N.  Y.  428;  Oronan  v.  JMeris^  65  Ga.  678; 
State  V.  TViylor,  88  N.  C.  694;  Ftttnum  ▼.  (Tmon  Pae(^  J?.  J2.,  2  W.  T. 
94;  fToAxe^  v.  Wyhe,  28  Kan.  138;  VmUed  Stateer.  Wadme,  3  Craach  C  Ct 
441;  j^ofMocxI  ▼.  Kenfidd,  30  Cal.  393;  7!&eni  v.  Moore,  21  Iowa.  286;   Ora§ 
Y.  (Tnqr,  3  litt  465;  Brown  ▼.  Of^ooet,  25  Me.  505;  SheUon  ▼.  Haaaqtae,  6 
Ired.  L.  216;  Bradfwd  v.  ^imA,  10  Ala.  386;  HaSL  v.  Houghiom,  37  Me.  411; 
IToZ/e  ▼.  Hanver,  1  Gill,  84;  ^yt>Uev  ▼.  Zo^fn,  13  Gray,  294;    WhUm^  t. 
EoBlem  J?.  J?.  Co.,  9  Allen,  364;  Ohutead  ▼•  IRiMfei  Bank,  32  Gofin.  278; 
^roim  ▼.  Wood^  19  Ma  475;  Seavg  ▼.  Dearborn,  19  N.  H.  351;  Swameooi 
Maddne  Co.  ▼.  TToOer,  22  Id.  457;  SkaUnger  ▼.  JJotoeO.  8  N.  J.  L.  310;  Law^ 
fence  r.  Barker,  5  Wend.  301;   Winston  ▼.  MoaeHy,  2  Stew.  137;   T^om^moji  v. 
£2(iiietot2;  4  N.  Y.  303;  Hum  y.  FUh,  4  Barb.  824;  /Vcfantf  t.  CaBkm,  23 
Id.  444;  People  ▼.  ^Aee&on,  49  Id.  217;  Keuigen  ▼.  Porb^  2  Sandf .  60;    Par- 
eoner.  Sugdam,  3  B.  D.  Smith,  276;  B<ik  v.  Ftneent,  12  Abb.  Pr.  137;  Beerie 
T.  JTj^fe,  6  Id.  232;  Hke  ▼.  Coa^  12  Ired.  L.  315;  StodOon  v.  DenmA,  7  Watti^ 
39;  /'arr  ▼.  Thampaon,  Cheves,  37;  Brown  ▼.  BeUowe,  4  Pick.  178;  Price  t. 
Mamnge,  31  Ala.  701;  Ori^  v.  IFa^I,  32  Id.  149;  Perry  t.  Maeeeg.  1  Bail^, 
32;   QMtfm  v.  SUOe,   14   Ind.  589;   ^tmi  y.  Coe,  15  Iowa,  197;   Hebm  y. 
HawUeg,  1  Litt.  219;    Fofin^  y.  fTood;  11  B.  Mon.  123;  Earringttm  y.  Xm- 
eo^n,  2  Gray,  133;  CommomoeaUh  y.  ITefc^,  4  Id.  535;  CommonweaUk  y.  AhT- 
eon,  11  Id.  64;  Fairly  y.  PoiWy,  33  Miss.  280;  liatUce  y.  il2fen,  33  Barb.  543; 
HMrook  y.  Mix,  1  E.  D.  Smith,  154;  fencer  y.  IFT^  1  Ired.  L.  236;  Paxtm 
y.  Bogee,  1  Tex.  317;  Bradley  y.  Rkardo,  8  Bing.  57;  .Meilamier  y.  XoiKiM 
^^Mirance  Co.,  4  Bam.  &  Adol.  193. 

It  would  seem  reasonable  to  suppose  that  a  rule  which  had  endnred  for  so 
long  and  been  reaffirmed  so  often  would  be  supported  by  strong  and  conyino- 
ing  reasons  and  unanswerable  arguments.  When,  howeyer,  we  oome  to  eon- 
salt  them,  they  hardly  seem  to  be  such.  Francis  Buller,  who  wrote  about 
the  year  1800,  assigns  a  reason  which  has  perhaps  been  more  widely  copied 
than  any  other.  He  says  that  "a  party  neyer  shall  be  permitted  to  produce 
general  eyidence  to  discredit  his  own  witness,  for  that  would  be  to  enable 
him  to  destroy  the  witness  if  he  spoke  against  him,  and  to  make  him  a  good 
witness  if  he  spoke  for  him,  with  the  means  in  his  hands  of  destroying  his 
credit  if  he  spoke  against  him:"  Buller  N.  P.  297.  At  the  pages  above 
cited,  this  reason  will  be  found  adopted  by  Greenleaf,  Best,  and  Wharton. 
This  reason,  so  eminently  satisfactory  to  the  law-writers,  appears  to  hnye  been 
equally  so  to  the  bench  of  the  country,  and  will  be  found  relied  npoa  in  n 


Jul.  18SS.]         BomuiOB  p.  Bdwasm.  7n 


Imgb  wualwr  q|  bmm.  Upta  •  owM  coikUnitfai  of  tto  watw^  It  wwJA 
kaHly  ■«»  to  dflMTW  ib«  atfewtioa  wUoh  il  luw  a*trMl^  Shodd  m*  • 
p«r^  b«  pirmittod  to  "dastraj  »  witoMt  if  ho apoka  aponil  liia»*  if  in  •• 
■pinking  tiM  witat«  had  paijiinid  himMlf  f  It  would  mmii  mora  oomlatoiit 
frith  pvldio  polii^y  «ad  with  tba  mora  parfMt  adminifltcatum  of  jmttioa^  iliat 
»  party  ahoold  ba  allowad  to  laUera  himaalf  from  iha  affaoto  of  patjnzy*  no 
matter  by  whom  aommittad.  Batt  Mya^  aa  a  raaaon  for  tha  nl%  that  ''by 
aalling  a  witneaa,  a  party  repreaonta  him  to  tha  oonrt  aa  worthy  of  eraditi  or 
at  leaat  not  ao  infamona  aa  to  ba  wholly  unworthy  of  it:"  2  Boat  on  £▼•»  aao. 
645;  aee  also  1  Whart.  on  St.  too.  540.  A  party  who  pata  a  witnaaa  on  tha 
atand  praaenta  him  to  tha  oonrt  aa  worthy  of  oredit:  CouUer  v.  Amerieam 
Merck,  U.  Bx*  Co.,  56  N.  T.  585;  and  in  tha  langaaga  of  aoma  of  tha  oaaea,  n 
party  aelaoting  witneasea  haa  tha  whole  world  to  aeleot  from,  and  ha  atanda 
aa  tha  indomar  of  thoae  whom  ha  aeleota  that  they  are  worthy  of  oradit:  Hio$ 
y,  CoK,  12  Ired.  L.  318.  These  and  aimilor  reasona  are  the  onea  upon  which 
thia  role  ia  baaed,  and  which  hare  been  able  to  support  it  for  ao  many  yaara. 
Tha  extent  to  which  our  modem  oonrta  haye  gone  in  permitting  a  party  to 
oootradiot  his  witneas  by  ahowing  that  ha  was  mistaken,  or  even  that  he  waa 
intentionally  wrong,  haa  tended  in  a  large  degree  to  remove  the  objeetionabla 
f  eatares  of  this  principle. 

To  the  general  rule  that  a  party  can  not  impeach  his  own  witness,  there  ap» 
pears  to  be  an  exception  in  the  case  of  a  witneas  whom  the  party  ia  under  tha 
aeoessity  of  oalHng,  such  aa  the  aubsoiibing  witneaa  to  a  will.  While  this  ez- 
oeption  has  been  questioned  in  aome  oases,  it  now  appeara  to  be  aettled  law 
that  the  character  for  tmth  of  anch  a  witness  may  be  impeached:  1  GreenL 
£▼.,  sec  443;  Dennetf  v.  Dow,  17  Me.  19;  Sharey  t.  Huaaey,  32  Id.  579; 
OUnder.  Sauan,  10  Ja.  Aim.  153;  ffOkmu  y.  WaOar,  2  BMh.Eq.  291;  Brawn 
▼.  BuUsley,  14  N.  J.  Bq.  294;  Harden  ▼.  ffaifs,  9  Pa.  St.  151;  Brown  r.  Bel 
iotm,  4  Pick.  179. 

One  of  the  most  vezatioua  queations  connected  with  this  aabjeot  u  whethe« 
or  not  a  party  producing  a  witness  whoee  testimony  tokes  him  by  anrprisa 
ahall  ba  allowed,  for  the  purpoee  of  contradicting  him,  to  prove  by  other  wit* 
nesBes  that  the  former  had  made  declarations  and  statomanta  out  of  oonrt  in* 
consistent  with  the  evidence  given  by  him  at  the  triaL  Those  in  favor  of 
the  admission  of  such  evidence  argue  that  a  man  ahould  not  be  sacrificed  by 
bis  witnesses,  with  whom  he  is  in  no  wise  identified,  and  that  he  ought  not  to 
be  entrapped  by  the  arte  of  a  designing  man,  perhaps  in  the  interest  of  hia 
•dversary.  The  opponents  of  this  class  of  evidence  maintain  that  by  ita  in- 
troduction the  naked  declarations  of  the  witness  made  out  of  court,  and  per- 
haps coUusively  for  the  purpose  of  being  thus  iDtroduced,  are  put  before  the  Jury 
as  independent  and  substantive  evidence.  Best  says  that  the  weight  of  an* 
thority  is  against  the  introduction  of  such  evidence:  2  Best  on  Ev.,  sec  645; 
but  Greenleaf  says:  "  The  weight  of  authority  seems  in  favor  of  admitting  the 
party  to  show  that  the  evidence  has  token  him  by  surprise,  and  is  contrary  to 
the  examination  of  the  wituess  preparatory  to  the  trial,  or  to  what  the  party 
bad  reason  to  believe  he  would  testify,  or  that  the  witness  liad  recently  been 
brought  under  the  iofluenca  of  the  other  party,  and  has  deceived  the  party 
calling  him:^  1  Greenl.  Ev.,  sec.  444.  Some  of  the  cases  which  hold  that 
such  daclarationa  are  not  admissible  are  ConUer  v.  Ameriean  Merck.  O".  Ex, 
Co,,  56  N.  T.  585;  NkhoU  v.  WhUe,  85  Id.  531;  Tk(m^peon  v.  Blcaiekaird,  A 
N.  T.  303;  Moore  v.  Chicoffo  R.  B.  Co,,  59  Miss.  243;  De  LUIe  v.  Prieet- 
man,  1  Browne,  176;  Steama  v.  Merckant^  Bani,  53  Pa.  St.  490;  Brewer  v. 
Porcft,  2  Harr.  (S.  J.)  377;  Sfwer  v.  Ambroee,  3  Bam.  k  Cress.  746.    Tho 
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•arlier  Massachusetts  reports  held  the  same  doctrine:  Adams  t.  TFAeeler,  97 
Mass.  67;  CcmmomoeaUk  y.  Starkweather^  10  Cosh.  59. 

The  opposite  doctrine  is  held  in  State  r.  Benner,  64  Me.  267;  Campbdi  ▼. 
State,  23  Ala.  45;  ffemingtBay  ▼.  Oarth,  51  Id.  590;  Piehard  ▼.  Collima,  S3 
Barb.  444;  White  v.  ^ta<e,  10  Tex.  App.  381.  This  vexed  qneslion  has  been 
settled  in  Kentucky  and  Massachusetts  by  statute,  and  it  is  now  the  settled 
law  of  those  states  that  such  declarations  and  contrary  statements  are  ad- 
missible evidence:  Kentucky  Civ.  Code,  sec.  660;  Champ  ▼•  CommamoeaWk, 
2  Met.  20;  Bladimm  v.  CommamoeaUh,  12  Bush,  181;  Mass.  Stat.  1860^  e. 
425;  Ryermm  v.  Abington,  102  Mass.  526;  Newell  t.  Homer,  120  Id.  278; 
Brwka  v.  Weeks,  121  Id.  433;  Force  v.  MarUn,  122  Id.  5;  Oommomwealth  t. 
Xhnahoe,  138  Id.  407.  This  subject  is  learnedly  discussed  in  WhiU  t.  SiaU, 
10  Tez.  App.  381,  where  the  court  admit  evidence  of  previous  contrary  state- 
ments, and  say  that  the  ancient  rule  that  a  party  can  not  impeach  his  owb 
witness  is  so  far  modified  in  that  state  as  to  allow  a  party  to  attack  the  tas* 
timony  of  his  witness  in  any  manner  except  by  proving  his  bad  character. 
The  statute  in  Massachusetts,  and  perhaps  the  rule  prevails  elsewhere,  requires 
that  such  former  inconsistent  statements  should  be  called  to  the  attention  d 
the  witness,  in  order  that  he  may  explain  them,  before  other  evidence  of  them 
should  be  admitted:  See  Massachusetts  oases  above  dted;  McDoweU  ▼•  OetL 
Mttt.  Ina.  Go^  10  La.  Ann.  16. 

The  general  power  which  a  party  has  to  oontradiot  his  witness  and  show 
the  facts  to  be  otherwise  is  limited  to  material  facts  testified  to  by  the  wiV 
ness.  The  witnesses'  answers  to  collateral  questions  binds  the  party:  #VM> 
lander  v.  London  Asmranee  Co^  4  Bom.  &  Adol.  193;  Bok  v.  VmeaU,  19 
Abb.  Pr.  137;  Lawrence  v.  Barker,  5  Wend.  305.  Where  a  deposition  is 
taken  by  both  parties,  neither  party  can  impeach  the  credibility  of  the  depo- 
nent: Story  y.jSaundere,  8  Humph.  663.  But  where  the  complainant  rofuses 
to  read  a  deposition  taken  by  him,  and  the  defendant  reads  it»  the  deponent 
is  the  defendant's  witness,  and  the  oomplainant  may  introdnoe  evidence  to 
impeach  him:  Richmond  v.  Bichmand,  10  Yerg.  343;  Cfudw»ih  v.  South  Can- 
Umt  Ine,  Co^  4  Rich.  416;  so  if  the  plaintiff  calls  a  witness,  but  does  not  use 
him,  and  he  is  used  by  the  other  party,  he  may  be  impeached  by  the  plaintifi': 
Bebee  v.  Tinker,  2  Root,  160. 

Where  one  party  makes  the  witness  of  the  opposite  party  his  own,  he  is  hj 
the  rule  under  discussion  estopped  from  impeaching  him:  Craig  v.  OnaU,  6 
Mich.  447.  Consequently  when  the  defendant  in  his  oross-examinatioii  ol 
plaintifiTs  witness  inquired  of  him  concerning  a  new  matter  not  connected 
with  the  purpose  for  which  he  wa?  offered  by  plaintiff,  defendant  makes  him 
his  own  witness  for  the  purposes  of  such  question,  and  can  not  thereafter  im- 
I>each  him:  Fatrchild  v.  Baacomb,  35  Vt.  417;  Fhnt  Baptiah  Church  t.  ^rooib- 
lyn  Ins.  Co,,  23  How.  Pr.  448;  but  see  Lewie  v.  Hodgdan,  17  Me.  267. 

Where  one  of  the  state's  witnesses  in  a  criminal  trial,  after  being  examined, 
was  put  upon  the  stand  and  examined  by  the  defendant,  upon  being  recalled 
by  the  state  he  can  not  be  cross-examined  for  the  purpose  of  discreditiiig 
him:  State  v.  Taylor,  88  N.  0.  694;  CommonweaUh  v.  Hudson,  11  Gray,  64. 
The  defendant,  for  the  purpose  of  impeaching  a  witness  for  the  commonwealth 
on  the  trial  of  an  indictment,  may  prove  that  he  testilied  differently  before 
the  grand  jury:  Commonwealth  v.  Mead,  12  Id.  167;  and  a  member  of  that 
body  is  a  competent  witness  for  that  purpose:  State  v.  Bmmer,  64  Me.  267. 

The  policy  and  reason  of  the  principle  under  dlMoasion  are  very  aUy  traatsd 
of  in  the  American  Law  Review  for  January,  1877  (vol.  11,  p.  261),  sad  the 
article  is  well  worthy  of  pemsaL 
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VTwoMM  Obdkb  or  Salx  of  Rial  Bstatb  or  Dbcxdctt  PEnouBn  Mom 

AND  TzBHS  or  Sals,  it  U  the  daty  of  the  executor  to  strictly  oonfonoii 

to  its  requiremeats.     He  has  no  diacrotion  to  exercise  in  the  matter. 
Court  Has  Powxr  to  Pabsgribs  Mode  axd  Tsbms  of  Sals  of  real  estate 

of  a  deceased  person,  provided  it  requires  as  much  of  the  executor  or 

administrator  as  the  statute  contemplates. 
TThbrb  Special  Proceedings  are  AumoRizBD  whereby  Estate  or  Oki 

MAT  BE  Divested  and  transferred  to  another,  every  material  step  in  the 

course  of  the  proceedings  must  be  pursued.     • 
Wberb  Order  op   Sale  op   Heal   Estate  or   DccEDEyT   Dirxots  Stx 

Weeks'  Notice  of  the  sale  to  be  given,  a  shorter  notice  will  render  the 

sale  invalid. 

Appeal  from  the  Peoria  circuit  court.  The  opinion  states  the 
case. 

N.  H.  Purple^  for  the  appellant. 

J/annin^  ami  J/errirmzn,  for  the  appellees. 

By  Court,  Tbsat,  0.  J.  Wilson,  executor  of  Squires,  obtained 
4iu  order  for  the  sale  of  so  much  of  the  real  estate  of  which  the 
testator  died  seised  as  would  be  sufficient  for  the  payment  pf  bis 
debts.  The  urd6^*  required  the  executor  to  give  six  weeks'  no- 
tice of  the  sale  in  a  newspaper,  to  convey  the  lands  sold  to  the 
purchaser,  and  report  his  proceedings  to  the  court.  The  exeou- 
ior  reported  the  sale  and  conveyance  of  two  hundred  acres  of 
land  to  Reynolds  for  three  hundred  and  eighty-five  dollars.  It 
appealed  from  the  report  that  he  gave  but  four  weeks'  notice  ol 
the  sale.    Some  of  the  heirs  of  the  testator  filed  exceptions  to 
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the  report^  and  the  executor  and  puzohaaer  eaoh  entered  motiona 
that  it  be  confirmed.  The  court  sustained  the  exceptions  taken 
by  the  heirs,  and  overruled  the  motions  for  the  confirmation  of 
the  report.    The  purchaser  sued  out  a  writ  of  error. 

The  statute  provides:  "  No  lands  or  tenements  shall  be  aold  bj 
virtue  of  any  such  order  of  the  circuit  court  as  af  oresaid*  unlesa 
such  sale  be  at  public  Teadue,  and  between  the  hours  of  ten 
o'clock  in  the  forenoon  and  five  o'clock  of  the  afternoon  of  the 
same  day;  nor  unless  the  time  and  place  of  holding  such  sale 
shall  have  been  previously  published  for  the  space  of  six  weeka 
successively,  by  putting  up  notices  thereof  in  at  least  four  of 
the  most  public  places  in  the  county  where  such  real  estate  shaU 
be  sold;  and  also  by  causing  a  similar  notice  thereof  to  be  pub- 
lished in  the  nearest  newspaper  in  this  state;  nor  unlesa  sueh 
real  estate  shall  be  described  with  common  certainty  in  the  said 
advertisements.  And  if  any  executor  or  administrator  so  ordered 
to  make  sale  of  any  real  estate  as  aforesaid  shall  sell  the  same 
eontxaiy  to  the  provisions  of  this  chapter,  he  shall  forfeit  and  pay 
the  sum  of  five  hundred  dollars,  to  be  recovered  by  action  of 
debt,  in  the  name  of  the  people  of  the  state  of  Illinois^  for  the 
use  of  any  person  interested  who  may  prosecute  for  the  same; 
provided  that  no  such  offense  shall  be  deemed  to  aflboi  the 
validity  of  such  sale;  and  provided  further,  that  it  shall  be  law* 
fnl  for  such  executor  or  administrator  to  sell  the  fltme  on  a  eiedti 
of  not  less  than  six  nor  more  than  twelve  months,  hj  taking 
bond  with  good  security  for  the  payment  of  the  porehaae  monqr 
and  by  taking  a  mortgage  on  said  land." 

It  is  insisted  by  the  plaintiff  in  error  that  the  fsilnre  of  an 
exeootor  or  administrator  to  comply  with  theae  provisloiia  of  the 
elatnte  does  not  aiEBct  the  validity  of  a  sale  made  by  him.  It 
is  contended,  on  the  other  hand,  that  these  requisitiona  must  be 
atcictiy  pursued  in  order  to  divest  the  heir  of  title;  that  the  oa|y 
eflbct  to  be  given  to  the  first  proviso  is,  that  a  conviction  of  the 
executor  or  administrator  for  failing  to  observe  them  does  not 
ifrnfoidUk  avoid  the  sale;  but  the  validityof  the  sale,  when  quea- 
tioned  by  the  heir,  must  be  determined  without  zefeienoe  te 
such  conviction.  Ld  our  view  of  this  case,  it  will  not  be  neees* 
sazy  to  decide  which  is  the  proper  conslruction  of  the  statute. 
Xhe  sale  in  question  must  be  held  invalid,  whatever  may  have 
been  the  real  intention  of  the  legislature.  The  proviso  un- 
doubtedly applies  to  a  sale  made  by  virtue  of  a  general  license 
from  the  court.  In  the  case  of  such  an  order,  the  executor  or 
administrator  must  look  to  the  statute  for  his  specific  powere 
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and  daties.  The  order  merely  authorises  him  to  sell  aooording 
to  its  provisions.  Bat  this  sale  was  not  made  under  sooh  an 
order,  and  the  proviso  has  no  application  to  the  ease.  The 
order  prescribed  the  mode  and  terms  of  sale,  and  it  was  the  duty 
of  the  executor  to  conform  to  its  requirements.  The  court  di- 
veoted  him  to  give  six  week's  notice  of  the  time  and  place  and 
terms  of  sale,  hj  advertisement  in  a  newspaper  of  the  oonnty; 
and  it  reserved  the  right  to  control  his  action  in  the  matter, 
by  requiring  him  to  make  report  of  his  proceedings.  It  is 
dearly  competent  for  a  court  to  prescribe  the  mode  and  terms 
of  such  a  sale,  provided  it  requires  as  much  of  the  executor  or 
admimstrator  as  the  statute  contemplates.  If  deemed  beneficial 
to  the  estate,  the  court  may  require  the  executor  or  administra- 
tor to  give  more  than  six  weeks'  notice  of  the  sale;  it  may  require 
the  notice  to  be  published  in  a  particular  newspaper,  or  in  more 
than  one;  it  may  require  the  sale  to  be  made  on  credit,  even  on 
a  credit  of  more  than  twelve  months;  and  it  may  provide  that 
the  title  shall  be  withheld  until  the  purchase  money  is  paid* 
Bequirements  of  this  character  are  not  prohibited  by  the  statute; 
nor  are  they  inconsistent  with  its  policy.  Where  an  order  on 
its  face  prescribes  the  terms  of  sale,  it  isthedoty  of  theexeoator 
or  administrator  to  follow  it.  He  has  no  discretion  to  exaroise. 
Hia  duties  are  defined  in  the  order,  and  he  must  exeeote  them 
accordingly.  The  purchaser  has  JFull  nottoe  of  what  the  order 
eontaina,  for  the  statute  requires  it  to  be  set  forUi  at  large  in 
the  deed.  He  learns  therefrom  the  duties  of  the  -eseentor  or 
administmtor •  and  can  easil v  ascertain  whether  he  has  ueffufeJ 
them.  The  general  prindple  of  the  law  is  strictly  applieable  to 
this  case:  that  where  special  proceedings  are  authoriaed  by 
whioh  the  estate  of  one  may  be  divested  and  transferred  to  an* 
other,  eveiy  material  step  in  the  course  of  the  proceedings  moat 
bepunoed.  The  order  requtaed  the  executor  to  give  six  weekif 
BoUee  of  the  sale.  He  had  no  power  to  sell  until  such  Botioe 
had  been  given«  As  he  failed  to  give  the  notice,  the  sale  in 
qoeatton  was  invalid.  The  purchaser  knew,  or  had  the  meana 
of  knowingt  that  the  executor  was  not  pursuing  his  aotboritj 
in  making  tiie  sale.  He  had  no  right  to  call  upon  the  court  to 
eonfirm  an  act  done  in  express  violation  of  its  order. 

The  judgment  is  afilrmed. 

Judgment  affirmed. 

BiATom  AjnaoBuaxQ  BxaooroBs  to  Sill  Bxal  Bseatx  bhuI  be  atiictly 
oomplied  with:  Bee  note  to  Bland  ▼.  MwneaMer^  67  Am.  Dec.  168;  ITofiAy  v. 
Mmon,  52  Id.  399,  note  406|  SkmnmmU  HOn  v.  McRmry^  51  Id.  10% 
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Doty  v.  Wildeb. 
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AocnanaoL  u  Bsoaboid  aa  Aobkt  or  Bora  Vnwtt  ah»  Vtanai  ol 
elth«r  nal  or  personal  property;  and  an  entry  made  bj  biiii»  or  bj  Ui 
derli  under  bia  diraetion,  in  hia  aalo*book  at  tbe  time  el  tfao  mle^  oen- 
tainiqg  a  daMsription  of  tbe  propeiiy  edld,  tbe  namea  of  tbe  aeQer  and 
pwobaaary  and  the  prioe  and  tarma  of  sale^  it  a  anfflmant  mamonuidnni 
in  writbig  within  the  intent  and  moaning  of  tbe  atatnte  of  fraiid%  and 
binds  both  parties. 

AucTiOKKKB'a  Memobaitduii  mubt  Bhow  ok  its  Owir  Face,  or  in  oooneo- 
tion  with  some  other  writing,  the  whole  of  the  oontreot  between  tiie  pa^ 
ties,  so  that  there  shall  be  no  need  of  resorting  to  parol  eHdenoe  to 
asoertsin  the  terms  of  the  sale  or  the  intention  of  the  partiea. 

AlTTHOBITT    OF    AUCTIOKXIE   TO   SXLL    BbaL    EstATI    KeXD   JTOT    Bb    V 

Wbitino. 
liiLL  in  equity.    The  opinion  states  tbe  case. 

Blachwell  and  BeckwUh,  and  Van  J.  Biggins,  for  the  plaintiflP 

in  error. 

Phelps  and  McOirr^  for  the  defendant  in  error. 

By  Courts  Tbsat,  C.  J.  Doty  brought  a  suit  in  cbanoeiy 
against  Wilder  on  the  twenty-fourth  of  June,  1853.  The  bill 
alleged  in  substance  that  on  the  third  of  February,  1853^  the 
defendant  was  the  owner  in  fee  simple  of  that  part  of  the  jeast 
fraction  of  the  north-east  quarter  of  section  21,  in  township 
89  north,  of  range  14  east,  beginning  on  the  west  line  of  Clark 
Bjtreet,  one  hundred  and  ninety-eight  and  seven tj-five  hundredths 
feet  south  of  the  south-east  corner  of  block  107,  in  the  school 
section  addition  to  Chicago,  thence  running  south  forty-two 
feet,  thence  west  one  hundred  and  seventy-four  feet,  thence 
north  forty-two  feet,  and  thence  east  one  hundred  and  seventy- 
lour  feet;  that  on  that  day  J.  B.  F.  Bussell  and  W.  F.  De  Wolf, 
doing  business  under  the  style  of  J.  B.  F.  Bussell  k  Co.,  were 
real  estate  auctioneers  and  agents,  and  had  P.  A.  Hayne  in  their 
employ  as  salesman,  and  B.  F.  Quimby  as  clerk;  that  about 
that  lime  the  defendant  employed  J.  B.  F«  Rosaell  &  Co.  a« 
his  agents  to  sell  the  lot  in  question  at  auction,  and  for  that 
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pnrpoae  gava  fhem  a  deaoription  of  the  aame ;  that  J.  B.  F. 
Bofisell  k  Oo.  thereupon  eanaed  an  adTertiaement  to  be  inaerted 
in  a  daily  newspaper  of  Chicago,  signed  by  P.  A.  Hayne  aa 
aalesman,  stating  ti^at  a  house  and  lot  adjoining  the  southern 
depot  on  Clark  street — ^lot  forty-two  by  one  hundred  and 
aerenty-four  feet,  and  the  house  large  and  oonTenient  for  a  tav- 
ern— ^would  be  sold  at  auction  on  the  third  of  February,  1863, 
at  ten  o'clock  a.  x.;  that  on  that  day  J.  B.  F,  Bussell  &  Co.,  by 
P.  A.  Hayne  as  salesman,  offered  the  lot  for  sale  to  the  highest 
bidder,  upon  the  terms  that  one  half  of  the  purchase  money 
should  be  paid  upon  the  execution  of  the  necessaiy  papers  be- 
tween the  parties,  and  the  other  half  in  one  year  thereafter,  and 
that  the  complainant  became  the  purchaser  of  the  lot  for  the 
sum  of  four  Uiousand  seven  hundred  dollars;  that  the  defend- 
ant was  present  at  the  sale,  and  assented  to  the  same  and  the 
terms  and  conditions  thereof;  that  at  the  time  of  the  sale  J*  B. 
F.  Bussell  A  Co.  had  and  kept  a  sales-book,  in  which  it  waa 
their  custom  to  make  a  memorandum  in  writing  of  evexy  sale 
made  hj  them  as  auctioneers,  containing  a  description  of  (he 
property  sold,  the  time  when  the  sale  was  made,  the  namea  ol 
the  seller  and  purchaser,  the  price,  and  the  terms  and  coaJi- 
tions  of  sale,  which  book  had  formerly  been  used  for  the  same 
purpose  by  Bussell,  and  was  headed  in  writing  on  the  top  at 
each  page,  ''Auction  sales  of  real  estate  by  J.  B.  F.  Bussell,** 
with  a  blank  for  the  date  of  the  same;  that  at  the  time  of  the 
sale  J.  B.  F.  Bussell  &  Co.,  through  their  clerk,  B.  F.  Qmmby, 
whose  business  it  was  to  make  such  enkry,  made  a  memorandun 
in  writing  in  the  sales-book,  which,  in  connection  with  the  head* 
ing  on  the  top  of  the  page,  was  as  follows: 

Aucnoiv  Baum  op  Real  Bbtatx  bt  J.  B.  F.  Rusbbll*  Fbbbuabt  8;  IBSK 

DmeriptUm.  OwB«r.        Amounl    Patehaafliv.    BeniAtte. 

Honae  and  lot  adjoining  South*       B.  Wilder.    M700    T.  Doty.    |  cash, 
em  depot  on  Clark  atreet.  |  in  1  yr* 

That  the  depot  of  the  Southern  Michigan  railroad  was  situ« 
ated  on  the  west  side  of  Clark  street  adjoining  the  lot,  which 
depot  was  known  by  the  name  of  the  Southern  depot,  and  was 
BO  understood  by  the  parties  at  the  sale;  that  the  lot  adjoined 
the  depot  on  the  north  side  thereof,  and  was  the  only  lot  with 
A  house  upon  it  adjoining  the  depot,  and  the  only  lot  owned 
by  the  defendant  that  adjoined  the  depot;  that  it  was  the  known 
And  established  custom  in  Chicago,  when  sales  of  real  estate  are 
made  at  auction  and  the  whole  or  any  part  of  the  purchase 
money  ia  to  be  cash,  that  such  purchase  money  is  to  be  paid 
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when  the  written  instromenta  relating  to  the  sale  are  ezeonted, 
and  that  is  to  be  done  as  soon  as  it  conyeniently  can  be  after 
the  close  of  the  sale,  which  custom  was  well  known  to  all  per- 
sons present  at  the  sale,  and  particularly  to  the  defendant;  that 
the  defendant  informed  the  bidders  at  the  time  of  the  sale  that 
possession  of  the  lot  would  be  immediately  given  to  the  purchaser; 
that  on  the  day  of  sale  the  complainant  applied  to  J.  B.  F. 
Bussell  &  Oo,  for  the  execution  and  completion  of  the  contract 
of  sale,  and  was  then  ready  and  willing  and  oiFered  to  perform 
CTerything  to  be  done  on  his  part,  but  the  matter  was  delayed 
until  J.  B.  F.  Bussell  &  Oo.  could  procure  from  the  defendant 
his  signature  to  the  proper  instrument  of  writing  to  carry  out 
the  contract  on  his  part;  that  after  repeatedly  applying  to  J.  & 
F.  Bussell  A  Oo.  to  have  the  contract  executed,  the  complain- 
ant,  on  the  eleventh  of  Februazy,  1853,  tendered  them  two 
thousand  three  hundred  and  fifty  dollars,  and  demanded  an 
agreement  for  a  deed  in  accordance  with  the  terms  of  sale;  and 
he  has  ever  since  been  and  still  is  ready  and  willing  to  pay  that 
sum  of  money,  and  in  all  things  to  comply  with  and  perform 
the  terms  of  the  sale;  and  the  bill  prayed  that  the  defendant 
might  be  compelled  to  execute  an  agreement  to  convey  the  lot 
on  the  payment  of  the  purchase  money;  and  the  complainant 
offered  to  pay  the  same  in  such  manner  as  the  court  should 
direct.  The  court  sustained  a  general  demurrer  to  the  bill,  and 
the  complainant  sued  out  a  writ  of  error. 

It  is  insisted  by  the  defendant  that  the  sale  in  question  is  ob- 
noxious to  the  statute  of  frauds,  and  therefore  can  not  be  en* 
forced.  Waiving  the  point  whether  it  can  be  raised  by  demurrer, 
we  proceed  to  consider  and  decide  the  question.  So  much  of  our 
statute  of  frauds  as  has  any  relation  to  the  case  is  substantiaUy 
a  transcript  of  the  English  statute  on  the  same  subject.  It  was 
held  in  the  case  of  Simon  v.  Motivos,  8  Burr.  1921;  S.  0.,  1  W. 
Black.  599,  that  on  a  sale  of  goods  at  auction  the  auctioneer 
was  to  be  considered  as  the  agent  of  both  seller  and  buyer;  and 
that  his  setting  down  in  writing  the  description  of  the  property 
and  the  names  of  the  seller  and  buyer  and  the  price  was  a  suf* 
ficient  note  or  memorandum  to  take  the  case  out  of  the  opera* 
tion  of  the  statute  of  frauds,  and  render  the  sale  binding  on  the 
parties.  The  doctrine  of  that  case  has  been  followed  by  the 
English  courts:  Hinde  v.  Whit€h(ni9e,  7  East,  658;  Budb&r  v. 
Oammeyer,  1  Esp.  105;  and  they  hold  it  to  be  equally  applica* 
ble  to  sales  of  real  estate  at  auction:  Emenon  v.  fliselis,  2  Taunt. 
88;  White  v.  Proctor,  4  Id.  209. 
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Tho  Engliah  caaxta  of  equity  adopt  the  aame  role,  and  apply 
it  as  well  to  aaotion  sales  of  land  as  of  goods:  Ooles  y.  TVeooAick, 
$  Yes.  286;  Blagden  t.  Bradbear,  12  Id.  466;  BudBmasier  t.  J9a- 
fioss,  18  Id.  467;  Kemeys  v.  Prodar,  8  Yes.  &  Bea.  67.    The  stat- 
ute has  reoeired  the  same  constraction  in  this  oonntiy  as  well 
in  respect  to  aootion  sales  of  real  as  of  personal  estate,  and  such 
sales  stand  on  the  same  footing,  both  at  law  and  in  equity:  Jfc- 
Comb  T.  Wright^  4  Johns.  Ch.  669;  Trudeen  de.  t.  Bigelaw,  16 
Wend.  28;  Morton  v.  Dean,  13  Met.  886;  Cleaves  y.  Urn,  4  Oreenl. 
1;  Eawkim  v.  Chaoe,  19  Pick.  602;  HutU  y.  Oreffg,  8  Blackf.  106; 
Smiih  y.  Janes,  7  Lcdgh,  166  [80  Am.  Deo.  498];  Burke  y.  Eadey, 
2  Oilm.  614;  Meadow  y.  Meadowe,  8  MoOord,  468  [16  Am.  Deo. 
e66];  ZViislees  y.  WHey,  2  Hill  Oh.  684.    The  law  on  the  sub- 
jeet  of  auction  sales  seems  therefore  to  be  well  settled.    The  auc- 
tioneer is  regarded  as  the  agent  of  both  yendor  and  yendee;  and 
an  entry  made  by  him  in  his  sale-book  at  the  time  of  the  sale, 
oontaining  a  description  of  the  property  sold,  the  names  of  the 
•eller  and  purchaser,  and  the  price  and  terms  of  sale,  is  a  suffi« 
€ient  memorandum  in  writing  of  the  contract,  signed  by  a  per- 
flM>n  thereto  authorised  by  the  yendor  and  yendee,  within  the 
intent  and  meaning  of  the  statute  of  frauds,  and  binds  both  par- 
ties.   The  memorandum  of  the  auctioneer  must,  howeyer,  on  its 
lace  or  in  connection  with  some  other  writing,  contain  eyerything 
necessary  to  show  the  contract  between  the  parties;  so  that  there 
be  no  need  of  parol  proof  to  ascertain  the  terms  of  sale  or  the 
intention  of  the  parties.    The  entry  may  be  made  by  the  clerk 
of  the  auctioneer.    Being  done  under  the  direction  of  the  auc- 
tioneer, it  is  regarded  as  his  act:  Froet  y.  HUl,  8  Wend.  886; 
Smith  y.  Jones,  7  Leigh,  166  [80  Am.  Dec.  498];  Bari  y.  Woods, 
7  Bkckf .  668;  White  y.  Proctor,  4  Taunt  209.    The  authority  of 
the  auctioneer  need  not  be  in  writing.    A  party  may  by  parol 
authorize  another  to  make  a  contract  concerning  real  estate;  and 
if  the  agent  makes  a  written  contract  in  pursuance  of  such  au- 
thority, the  principal  can  not  insist  upon  the  statute  of  frauds, 
but  he  may  be  charged  by  yirtue  of  the  contract:  MerriU  y.  Ola^ 
mm,  12  Johns.  102  [7  Am.  Dec.  286];  Worratt  y.  Munn,  6  N.  T. 
329;  MoWharter  y.  MoMahan,  10  Paige,  886;  Hawkins  y.  Ohaoe, 
19  Pick.  602;  Terby  y.  Origfpby,  9  Leigh,  887;  Johnson  y.  JfoOir- 
der,  16  Mo.  866. 

Applying  these  principles  to  this  case,  it  is  free  from  all  diA- 
cnlty.  It  is  dearly  not  within  the  operation  of  the  statute  of 
£nrads.  There  is  a  suffldent  memorandum  in  writing  of  the  cob« 
tract  of  sale.    An  entry  was  made  in  the  sales-book  of  the  and- 
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tioiieers  at  the  time  of  the  eale,  ooniaining  eyeiything 
to  show  ayalid  oontraot  between  the  parties.  It  atatea  the  names 
of  the  yendor  and  rendee,  the  amount  of  the  purohaae  monej, 
and  the  time  of  payment  It  also  contains  a  snfloientdescrip* 
tion  of  the  property.  It  is  described  as  a  house  and  lot  owned 
by  the  defendant,  adjoining  the  Soathern  depot  on  Olark  street. 
There  are  references  in  this  description  by  which  the  lot  can  be 
identified  and  distingaished.  The  depot  and  street  are  well- 
known  localities.  The  bill  likewise  alleges  that  the  lot  was  the 
only  one  with  a  house  upon  it  adj  fining  the  depot,  and  that  the 
defendant  owned  no  other  lot  answering  to  this  description*  In 
this  state  of  case,  there  could  not  be  the  least  difficulty  in  ascer- 
taining the  precise  location  and  extent  of  the  lot.  If  the  def end« 
ant  had  conveyed  the  lot  by  the  same  description^  there  ooold 
not  be  a  doubt  but  that  his  grantee  would  hold  the  property. 
Surely  no  greater  certainty  is  required  in  a  contract  of  sale  than 
in  a  conyeyance.  The  bill  shows  that  the  complainant  promptly 
offered  to  perform  the  contract  on  his  part;  and  he  has  a  clear 
right  to  call  upon  a  court  of  equity  to  compel  its  speoiflo 
tion  by  the  defendant. 

The  decree  is  reyersed  and  the  cause  remanded* 

Decree  reyersed. 


AuonorasB  n  Aonrr  of  Both  Pabcts  in  making  and  tdffdog 
orandum  in  writiiig  reqnirod  by  the  statate  of  fraads:  Orcdg  t.  Oo4/ro!f9  M 
Am.  Deo.  299,  note  300,  where  other  oasee  are  oolleoted;  Xofay.  CktafbeH  IB 
HL  100,  citing  the  prinoipal  oeae. 

MsMORAiTDnM  Of  Salb  AT  AUCTION,  RsQUXSiTB  OT,  to  istisfy  voqiiii^ 
mente  of  etatote  of  fxmade:  See  note  to  Davii  t.  AotoeU,  13  Am.  Deo.  386^ 
wheie  this  subjeot  is  diaoaeaed.  In  Meadow  v.  MecuUmg^  16  Id.  045,  it  was 
held  that  an  anotioneer'a  clerk  ia  not  anthorized  to  make  the  memorandum  to 
take  the  case  oat  of  the  statute  of  fraada  Bat  this  case  is  not  in  harmony 
frith  the  weight  of  aathority  on  that  qaestion,  as  will  be  seen  by  referenoe  to 
the  note  to  Davis  t.  Bawell,  13  Id.  400. 

Vbebal  ArpotMTMXNT  OF  AucTiONSEB  TO  Sbll  Lamds  IB  SuiriciXMT:  Ttmri 
T.  HopkmM,  24  UL  829;  CoariU  v,  Hobbs,  66  Id.  233,  both  citing  the  principal 
case.  And  a  party  may  by  letter  authorize  another  to  make  a  contract  for 
the  sale  of  real  estate:  Peabodjf  v.  Hoard,  46  Id.  246^  citing  the  principal 


Thi  pbikoipal  oasx  u  cited  in  PrtUtfnum  y.  Wakton^  34  UL  191,  to  the 
point  that  the  words  "all  oar  rights  title,  and  interest  at  Uw  or  ia  equity  ia 
and  to  all  lots  and  parts  of  lots  in  the  city  of  Pekin,"  are  a  soflioiont  desorip* 
tion  in  a  deed  to  pass  the  title. 
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6bat  v.  GniULAN. 

rtfXuamii,«iJ 
WJOULAjnw  SioraD  *'Hoe4ob  Wiidbb,  Aonrr,"  n  sor  AiawttM  |^ 

•fidflooe  in  an  aotiaa  on  tlM  wanwaty,  withont  proof  of  hie  agoney. 
WBXBn  CAinu  ov  Action  ok  Gbound  ot  DmNU  nr  Bun  Atpbabs  on 

the  face  of  the  record,  no  proof  ia  admiaaiUe  to  explain  or  oontradiot  it; 

hat  where  it  doea  not  ao  appear,  witneaaea  may  be  examined  to  identify 

the  partiea,  the  canae  of  action  or  defenae,  or  other  matter  litigated. 
FdsMXB  RxoovxBT  OpxRATn  AS  Bab  bt  Wat  or  Eroppil  only  wbaii 

VoBUB  Bbootxbt  in  Goubt  Hayoto  JuBUDionoH  oondndea  tha  aama 
partiea  and  their  priviea  from  another  trial  of  the  aame  canae  of  aotioo 
or  ground  of  defenae.  There  ia  one  exoeption  to  thia,  and  that  ia  tha 
title  to  realty. 

VOBIOEB  BioovxBr  B  GoNOLUSiVB  When  offered  in  eridenoe  under  th« 
general  i«na. 

AvvBAX.  from  MoHenry  oonnty.    The  opinion  states  the  ease, 
W.  J}«  PlaiOf  and  Ohver  and  Cook,  for  the  appellants. 
0.  MoOlure,  for  the  appellees. 

By  Court,  Soatis,  J.  To  an  action  of  asaunipsif  on  a  war- 
ranty of  a  reaping-maohine,  plaintiffs  pleaded  the  general  issue, 
and  a  special  plea  of  a  former  recovery,  under  a  notice  by  de- 
fendants, in  an  action  for  the  price  of  the  reaper  by  plaintiffs. 
Defendants  replied  that  they  offered  no  proofs  under  that  no- 
tioe,  and  that  this  cause  of  action  was  not  inyestigated  and 
determined  in  that  action.  The  court  held  this  replication  good 
on  demurrer,  and  plaintiffs  abided  the  demurrer  on  that  plea 
and  replication.  The  parties  went  to  trial  on  the  general  issue. 
On  the  trial,  defendants  were  permitted  to  read  in  evidence, 
without  proof  of  his  agency,  the  following  instrument  of  writing, 
by  H.  Wilder: 

**  Mr.  John  Oillilan,  Horace  Hubbard,  bought  of  D.  S.  Gray  & 
Son,  June  22, 1850,  one  of  Hussey's  reaping  and  grass-cutting 
machines,  one  hundred  and  twenty-five  dollars.  Said  machine 
ia  warranted  to  be  well  made,  of  good  materials,  and  to  work 
well,  if  well  managed.  Horaoe  Wildeb,  Agent." 

This  is  erroneous.  No  rule  of  law  or  evidence  will  allow  an 
assumption  as  proof  of  an  agency.  Reducing  it  to  writing 
makes  no  difference  in  this  respect.  The  instrument  does  not 
purport  to  be  the  act  of  plaintiffs.  Had  the  instrument  been 
aigned  by  plaintiffs,  *'  by  Horace  Wilder,  agent,"  it  would  be 
treated  as  their  act  prifna  facie^  and  when  it  is  sued  on  by  a 
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■pedal  ooiint,  ootid  only  be  put  in  iasae  by  affidavit  denying  its 
execution.  So  it  was  ruled  in  DeUhay  v.  Olement^  2  Soun.  S75; 
B.  S.  1815,  p.  416,  sec*  11.  This  instrument  is  not  counted 
upon  specially,  and  upon  its  face  is  the  act  of  Wilder,  and  does 
not  purport  to  be  the  act  of  the  plaintifTs,  A  sworn  plea  is^ 
therefore,  unnecessary  to  put  its  execution  in  issue.  Defend- 
ants, relying  upon  it,  must  prove  its  execution  by  plaintiflEs,  by 
showing  Wilder's  agency,  before  they  can  read  it  in  eyidence  as 
the  act  of  plaintiffs.  The  manner  of  calling  out  the  writing  on 
the  trial  will  not  dispense  with  this  proof. 

For  this  cause  this  judgment  must  be  reversed.  But  there 
were  other  questions  raised,  which  we  deem  it  necessary  to  set- 
tle, as  they  may  again  arise  upon  a  new  trial.  In  the  further 
progress  of  the  trial  plaintifb  read  in  evidence  under  the  gen- 
eral issue  the  record  of  the  former  trial  and  judgment  mentioned 
in  the  plea.  To  rebut  this  testimony,  defendants  examined  as 
witnesses  the  counsel  of  the  parties  on  the  former  trial,  and  hj 
them  proved  that  no  evidence  was  offered  under  the  notice 
given  in  that  case.  The  plaintiffs  objected  to  this  proof,  and 
asked  the  court  to  instruct  that  if  the  defendants  pleaded  the 
same  subject-matter  in  the  former  suit,  and  that  if  plaintillii 
recovered  therein,  the  law  was  with  the  plaintiffs;  which  the 
court  refused.    And  to  each  they  excepted. 

One  ground  of  the  exception  to  the  testimony  is,  that  parol 
evidence  is  inadmissible  to  explain  or  contradict  a  record.  The 
latter  is  true  ;  but  the  whole  current  of  authorities  establishes 
the  rule  to  be  that  where  the  cause  of  action  or  ground  of  de- 
fense, or  other  matter,  appears  upon  the  face  of  Uie  reoord,  no 
proof  is  admissible;  but  where  they  do  not,  witnesses  may  be 
called  to  identify  the  parties,  the  cause  of  action  or  defense,  or 
other  matter  litigated :  Baker  v.  Rand^  13  Barb.  158;  Zimmerman 
V.  Zimmerman^  15  111.  84;  PkUipa  v.  Berick,  16  Johns.  136  [8 
Am.  Dec.  299];  King  v.  Chase,  15  N.  H.  13  [41  Am.  Dec  675]. 

The  most  important  question  presented  here  is  one  of  exceed- 
ingly nice  distinction  in  the  authorities,  and  upon  which  it  is 
difficult  to  reconcile  them  in  agreement  with  or  conformity  to 
the  general  principle,  in  its  application  to  the  face  of  the  reo- 
ord. 

We  may  state  from  the  authorities,  that  as  a  general  rule  the 
former  recovery  will  only  operate  as  a  bar  by  way  of  estoppel, 
when  specially  pleaded:  1  Oh.  PL  198,  604;  Vooghi  v.  WmA, 
2  Bam.  &  Aid.  662;  S.  0.,  4  Eng.  Oom.  L.  690;  Hooper  v. 
Bboper,  McO]#   &  T.  509;  (hUram  v.  Moorewood,  3  East,  846; 
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Howard  y.  MUcheU,  U  Mass.  241;  Wood  ▼.  Jbdbon,  8  Wend.  9 
[22  Am.  Deo.  603];  Okuinh  t.  Leavenworth,  4  Day,  274;  Piqueir. 
McKay,  2  Blaokf.  468. 

The  role  is  quite  as  general  and  nnifonn  that  a  f onaer  reoor- 
erj  in  a  oonrt  haTing  jariediciion,  whether  general  or  speoial, 
will  conolade  and  bar  the  same  parties  and  their  piiyies  from 
another  action  and  trial  of  the  same  causes  of  action  and  de- 
fenses: Marriot  y.  HampUm,  2  Smith's  Lead.  Oas.  400,  and 
note;  DucftsM  of  KmgsUm's  Oaee,  2  Smith's  Lead.  Oas.  609; 
Voorheee  ▼.  Bank  ot  United  States,  10  Pet  468;  Le  Oum  ▼. 
Oouvemeur,  1  Johns.  Cas.  492  [1  Am.  Deo.  121];  Baker  y. 
Band,  13  Barh.  168;  Bamsey  v.  Hemdon,  1  McLean,  460;  Piquei 
T.  MeSdy,  2  Blackf.  468;  Khripairiok  y.  Stingley,  2  Ind.  270; 
mng  T.  Chase,  16  N.  H.  18  [41  Am.  Dec.  676];  Hess  t.  Heebie, 
6  Berg.  &  B.  68;  Smith  ▼.  Whiting,  11  Ifass.  446;  Loring  y. 
MamfiOd,  17  Id.  894;  Ouiram  y.  Morewood,  8  East,  846;  HUchm 
y.  Oamfbea,  2  W.  Black.  828;  &  0.,  8  Wils.  804;  Rmmermem 
y.  Zimmerman,  16  HI.  84. 

One  exception  is  found  in  the  nature  of  the  subject-matter, 
and  that  is  the  title  to  realty:  Dwdhme  of  Etngetan'e  Case, 
2  Smith's  Lead.  Oa.  442;  19  Law  Lib.  463,  note;  and  another 
has  been  attempted  in  relation  to  foreign  sentences  of  diyoroe 
of  English  marriages:  S.  0.,  2  Smith's  Lead.  Oas.  466;  19  Law 
Lib.  606,  note;  Conway  aliaa  Beadey  y.  Beadey,  8  Hagg.  Eoo. 
689;  6  Eng.  Eco.  242,  on  a  ground  of  domicile. 

But  the  two  questions  upon  which  the  decisions  differ  are. 
What  are  the  same  causes  of  action,  etc.?  and  what  effect  shall 
be  giyen  to  the  record  when  offered  in  eyidence  under  the  gen* 
eral  issue  t 

In  relation  to  the  first,  the  case  of  MarlAam  y.  Middlelon,  2 
Stra.  1269,  is  referred  to  as  a  leading  case  in  principle.  The 
suit  was  on  an  account,  default  was  entered,  and  the  plaintiff 
offered  no  proof  upon  the  writ  of  inquij^,  when  the  jury  returned 
n  yerdict  for  one  penny.  On  a  motion  to  set  aside  the  yerdiot, 
the  court  say  it  would  be  hard  the  plaintiff  should  be  paid  so 
large  a  sum  as  his  demand  by  one  penny  damages,  and  set  it 
aside.  The  correctness  of  the  conclusion  intimated  by  the 
court,  that  if  the  yerdict  stood  it  would  bar  another  action,  not- 
withstanding no  eyidence  was  offered,  has  been  generally  recog* 
niaed  eyen  in  those  cases  in  which  distinctions  are  taken.  This 
case  has  been  repeatedly  referred  to  and  approyed,  both  by  the 
English  and  American  courts. 

Outram  y.  Morewood,  8  East,  346,  affirmed  the  same  sale,  and 
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applied  it  to  tmpMBM  to  lands  and  ooal  ndnea,  a  title  to  wbiA 
bad  been  set  up  in  the  f onaer  suit  against  the  wife  while 
single. 

In  BUMn  r.  OoM^Ml,  2  W.  Blaek.  828;  S.  O.,  8  WOa.  804, 
the  title  to  the  piopertj  had  been  litigated  in  anaotionof  trofw 
between  the  same  parties,  and  adjudged  to  defendant.  This 
action  was  brongbt  by  the  losing  party  for  the  money  prodnoed 
by  the  sale  of  the  Ym>pert7.  It  washeld  to  be  the  same  cause  of 
action,  and  would  not  lie. 

In  King  <m  Pro9ecution  of  8mUh  y.  Ibylor,  10  Eng.  Ckxm. 
L.  231;  S.  O.,  8  Bam.  &  Cress.  602,  the  court  carried  the  doc- 
trine to  a  great  length  in  determining  the  identity  to  be  what 
was  said  on  the  face  of  the  record,  and  which  could  not  be  con* 
tradicted*  The  indictment  charged  the  keeping  of  a  gaming- 
house in  the  second  year  of  the  present  king.  The  plea  charged 
the  offense  to  be  the  same  upon  which  he  had  been  tried  in  the 
fourth  year  of  the  present  king,  upon  an  indictment  which  laid 
the  same  offense  in  the  fif ly-seventh  year  of  the  late  king.  But 
upon  a  demurrer  it  was  held  bad,  because  he  was  concluded  by 
the  record  from  denying  the  time  laid. 

So  in  Earle  r.  HirUon,  2  Stra.  732,  to  mire  faeiaa  on  a  judg- 
ment against  defendant  as  executrix,  she  could  not  plead  a 
judgment  against  }ier  testator,  and  no  asseto  beyond  what  would 
satisfy  it^  It  should  have  been  pleaded  to  the  first  action.  So 
an  action  was  barred  on  an  acceptance  of  a  bill  of  exchange  at 
Leghorn  by  a  discharge  therefrom  by  the  laws  of  that  country: 
Burrows  v.  Jemino,  Id.  783. 

Indeed,  in  Le  Ouen  ▼.  Chuvemeur,  1  Johns.  Oas.  492  [1  Am. 
Dec.  121],  the  broad  rule  is  laid  down  that  the  judgment  not 
only  bars  everything  litigated  in  it,  but  everything  that  might 
have  been  litigated.  Broad  as  it  is,  it  has  been  referred  to  and 
approved  in  VaU  v.  Vail,  7  Barb.  242;  by  Jewett,  J.,  in  BnUmrp 
v.  Connor,  3  N.  Y.  512;  and  Baker  v.  Rand,  13  Barb.  161.  In 
this  last  case,  it  is  further  said  that  if  the  record  do  not  show 
that  the  verdict  or  judgment  was  directly  upon  the  point,  this 
may  be  supplied  by  proof  aliunde  if  the  pleadings  would  have 
justified  the  admission  of  the  evidence,  and  the  verdict  and  evi- 
dence would  have  necessarily  involved  their  consideration*  A 
valid  judgment  can  not  be  contradicted;  and  this  extends  to 
judgmento  of  sister  states.  And  so  '*  a  party  will  not  be  per- 
mitted te  sue  again,  because  he  reserved  or  for  some  cause  did 
not  produce  a  part  of  his  evidence  on  the  first  trial."  The 
broad  doctrine  in  Le  Ouen  v.  Oouvemeur,  eupra,  was ! 
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refiruioe  to  the  gxoaiidi  of  eqnily  joziBdiotioay  ai  respeots  reUef 
from  jadgments  st  law,  and  in  that  application  of  it  it  is  doabt- 
laoB  correct.  Eqnitj  ^xdll  not  take  Joriadiotion  of  a  matter  which 
might  have  been  set  up  aa  a  defense  at  law,  and  reliere  a  portj 
from  his  own  negligence.  Bnt  when  it  is  applied  as  a  mle  oi 
barring  caoses  of  action  or  gxonnds  of  defense,  which  were  soa- 
eeptiUe  of  being  joined  together  in  an  action  at  law,  becanse 
they  were  not,  it  is  too  broad » and  is  not  sustained  by  aothoriijc 
In  Fdler  t.  MuJUnar,  2  Johns.  181,  a  Terdict  of  "  no  cause  of 
action"  before  a  justice  of  the  peace,  without  a  judgment  there* 
on,  was  held  to  bar  another  action  for  the  same  matter.  So  an 
action  of  trespass  for  cutting  timber  and  burning  coals  bars  a 
subsequent  action  of  trover  for  the  coals  by  trespasser:  Ouriisr. 
Oroai,  6  Johns.  168  [6  Am.  Deo.  204]. 

The  case  of  Jones  y.  Scrivan,  8  Johns.  462,  is  precisely  like 
this  in  every  respect,  except  that  on  the  first  suit  on  the  note 
the  defendants  introduced  proof  of  the  failure  of  consideration 
by  breach  of  the  warranty;  and  the  court  held  that  this  action 
on  the  warranty  was  barred.  The  court  say  in  Walker  t.  Rord- 
Ion,  5  Blackf .  348,  that  plaintiff  may  in  his  replication  deny  the 
identity  of  cause  of  action,  or  that  it  was  not  inquired  into, 
though  the  record  is  held  prima  facie  evidence  of  the  identity. 
To  form  a  bar,  the  causes  must  be  the  same:  Kirkpatrick  v. 
Stingley,  2  Ind.  270. 

In  this  class  of  cases,  the  courts,  while  they  bold  the  record 
prima  facie  evidence  of  identity  of  cause,  have  allowed  parol 
proof  to  show  them  different.  While  a  party  is  not  bound  to 
join  all  causes  of  action,  even  of  the  same  nature,  yet  he  shall 
not  be  permitted  to  split  up  one  cause  of  action  or  transaction 
into  several  items  and  sue  on  each.  These  questions  arose  in 
Philips  V.  Berick,  16  Johns.  136  [8  Am.  Dec.  299],  where  a  re- 
covery had  bedn  had. on  general  counts  for  worjc  and  labor,  and 
this  action  was  also  for  work  and  labor,  showing  an  apparent 
prima  facie  identity.  The  court  held  that  they  might  show  that 
it  was  for  a  distinct  transaction,  but  that  they  could  not  recover 
for  a  part  of  a  claim  disallowed  in  the  former  trial. 

In  Bonchbaud  v.  Bias,  3  Denio,  238,  this  doctrine  was  extended 
even  to  the  determination  of  the  same  question  or  facts  upon 
which  the  recovery  must  depend.  As  where  two  notes  or  bonds 
«re  given  in  one  transaction,  a  suit  determined  on  the  ground 
of  fraud  or  want  of  consideration  in  the  transaction,  brought 
upon  one  note  or  bond,  will  bar  another  suit  upon  the  other. 
93ie  ease  of  Oreen  v.  Clark,  5  Id.  606,  goes  even  further  in  dis« 
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allowing  parol  eTidenoe  to  show  that  yerdiot  was  not  rendered 
upon  the  merits;  Whittlesey,  J.,  dissenting  on  this  point. 

A  certificate  of  settlement  of  a  panper  will  conclude  the  par- 
ish by  whose  officers  given,  as  between  that  parish  and  the  par- 
ish  to  which  he  is  sent  under  it:  KingY.  Lubbenhanit  4  T.  B.  25L 

Bat  cases  more  in  point  are  HesB  t.  HeMe,  6  Seig.  &  B.  58; 
Lmng  ▼•  Mansfidd,  17  ICass.  394;  Bamaey  y.  Hemdan^  1  Hcliean, 
450.  The  question  and  stato  of  pleadings  in  this  case  arose  in 
the  case  of  Ramaey  ▼.  Bemdon^  supra,  and  hard  as  the  case  ap- 
peared, it  was  broadly  held  to  be  a  bar,  and  a  demurrer  to  the 
replication  was  sustained.  The  court  distinguish  it  from  Snyder 
T.  Cray,  2  Johns.  227,  where  the  plaintiff  had  been  put  to  his 
election  of  one  of  two  distinct  trespasses  laid  in  one  count,  in 
which  he  recoTered  for  the  one,  and  was  allowed  afterwards  to 
myn^if^  an  action  for  the  other  against  the  plea  of  former  re- 
eoTCiy. 

In  Loring  y.  Mmgfidd,  supra,  the  case  is  strongly  in  point. 
In  an  action  on  a  promissory  note,  the  defendant  negleeted  to 
prove  a  certain  payment,  and  afterwards  brought  an  action  to 
reooyer  back  the  payment  so  neglected  to  be  credited  or  proved 
on  the  former  trial;  and  it  was  held  that  the  former  suit  was  a 
bar. 

In  Ass  y.  E§Me,  supra,  GKbson,  O.  J.,  reviews  eeversl 
eases,  and  concludes  by  adopting  the  strong  ground  of  oomdii* 
siveness  of  the  first  recovery  of  all  apparent  upon  ito  face. 
The  pleadings  in  that  case  aver  the  fact  that  the  ■ubjeofe-matter 
of  the  action  vras  not  inquired  into  in  the  former  suit,  altboiigli 
it  was  embraced  in  the  cause  of  action.  He  holds  that,  as  to 
formal  parte  of  records^  avermente  may  be  reoeived  against 
them,  but  not  to  material  parte.  There,  as  in  the  ease  before 
us,  the  record  showed  that  the  cause  of  action  was  induded  ta 
the  pleadings  and  issues  of  the  former  suit. 

Such  is  in  part  the  array  of  authorities  as  to  what  shall  be 
eonsidered  the  same  causes,  so  as  to  estop,  bar»  or  oondude  the 
party  in  relation  to  identity  of  causes  of  action  and  grounds  of 
defense.  This  case  of  Hen  v.  BeMe^  mtpra^  was  approved  ia 
Ingraham  v.  BM,  11  Serg.  &  B.  82. 

The  following  cases  present  distinctions  and  decisions  to  the 
contrary,  some  of  which  are  wholly  irreconcilable  to  the  former: 
The  leading  case  is  8eddei%  v.  ZWop,  6  T.  B.  607,  where  the 
second  action  had  been  brought  for  an  open  account,  and  it 
appeared  on  plea  of  former  recoveiy  that  that  account  was 
included  in  a  separate  count  of  the  declaration,  with  anothef 
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oonnt  on  a  note.  A  default  had  been  taken,  and  on  inquiry  of 
damages,  plaintiff,  not  being  prepared  mth  the  proofti  of  the 
aoooont,  offered  no  evidence  on  it,  bat  took  his  damages  on  the 
note;  and  this  was  held  no  bar. 

Lord  Kenyon  frankly  admits  that  "this  is  a  question  of  great 
deliGa<sy.  We  must  take  oare  not  to  tempt  persons  to  try  ex- 
periments in  one  action,  and  when  they  fail,  to  suffer  them  to 
bring  actions  for  the  same  demand. '*  Justice  Lawrence  refers 
to  iRavee  ▼.  Farmer^  4  T.  B.  146,  and  the  case,  in  note,  of 
OolighHy  t.  JeUiooe^  where  a  reference  of  all  matters  in  difference 
had  been  made  to  arbitrators,  and  a  subsequent  action  allowed 
on  matters  in  difference  not  investigated  before  the  arbitrators^ 
but  which  existed  at  the  time.  Li  SmiUh  ▼•  WhUiamg^  11  liass. 
446,  the  court  held  the  same  doctrine  in  relation  to  existing 
demands  referred  but  not  investigated  by  referees. 

The  weight  of  authority  as  well  as  the  poliqr  of  the  law  is 
certainly  against  allowing  a  parol  investigation  into  the  truth 
of  the  matters  appearing  upon  the  face  of  the  record.  This 
court  have  dedared  such  proofii  inadmissible  in  RmimermMk  v. 
JBMmemian,  supra,  where  the  justice  of  the  peace  who  enterecl 
the  judgment  was  called  to  show  that  he  intended  to  enter  a 
nonsuit,  or  that  he  did  not  pass  upon  the  merils.  The  ease  is 
distinguishable  from  a  record  which  does  not  show  upon  its 
face  the  particular  matter  in  oontroverqr.  But  fbere,  even 
when  by  parol  proofs  the  subjeot-matter  is  deaily  shown  to 
have  been  a  subject  of  proof  and  investigation,  it  would  as 
dearly  conclude  the  parties. 

There  could  be  no  dependence  or  staUUfy  in  titles  to  feallj 
or  personalty  if  a  question,  fact,  or  issue,  plainly  presentsd  hj^ 
included  in,  and  apparently  determined  upon  the  record,  should 
be  open  to  proofs  and  investigation  of  its  truth  in  another  aetfon: 
Voarhm r.  Bmk of  VmMSUUm,  10 Pet  474. 

Upon  the  second  question,  we  think  the  wei^t  of  autborify 
as  well  as  reason  and  justice  we  may  say  the  reason  and  policy 
of  the  former  rule  itself— is  in  favor  of  giving  conclusiveness  to 
the  judgment  when  oUbred  in  evidence  under  the  general  issue. 

In  Vaaghi  v.  Winok^  4  Eng.  Oom.  L.  692;  S.  0.,  3  Bam.  & 
Aid.  667,  the  court  say  it  is  not  oonckiaive,  and  the  jury  may 
find  against  it.  The  reason  given  does  not  appear  satisfactory. 
Lord  Chief  Justice  Abbott  says:  *'It  appears  to  me,  however, 
Chat  the  party,  by  not  pleading  the  former  judgment  in  bar, 
consents  that  the  whole  matter  shall  go  to  a  jury,  and  leaves 
it  oi>en  to  them  to  inquire  into  the  same  upon  evidence,  and 
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(bqr  *ra  to  gif<e  fholr  Tttdiot  upoa  the  whole  ovidonee  Uifln  Mb- 
miited  to  {htm.  I  am  awaie  that  in  Bird  r.  BtrndaU^  8  Bur. 
1845^  Lord  ICaoafleld  is  reported  to  hate  aaid  that  a  f  ormor  xe» 
eofesy  need  not  be  pleaded,  but  will  be  a  barwhen  givenia 
evidenee.  I  ean  not,  howerer,  aooede  to  that*  The  whole 
eeeme  to  oenier  in  this,  that  nnleaa  pleaded,  it  ia  not  a  tebhnical 
estoppel,  and  if  not  an  estoppel,  it  is  no  mors  than  aiqr  other 
e?idenoe,  and  m^jr  be eontnuUoted  or  disregarded.  8eealao,fbc 
same  dootrine,  1  Oh«  PL  198,  604;  Oalrasi  t.  Jferiioood,  8  Sart, 
846.  Where  the  parly  has  negleeted  to  pat  it  in  issue,  and  has 
taken  issoe  upon  another  i>oint,  or  upon  facts  oondaded  bj  it, 
it  ia  not  oondusiye:  Wood  ▼•  i/ocfaon,  8  Wend.  9  [22  Am.  Dee. 
603];  Ohwrch  y.  Leavenworth^  4  Day,  274.  This  would  oferUirn 
all  estoppels  bj  matters  in  pais.  Saoh  would  not  be  the  lan- 
guage or  instruction  of  the  court  in  relation  to  the  effect  in  en- 
deuce  of  the  party's  deed;  nor  should  it  of  a  judgment  of  a  oourt 
solemnly  rendered  upon  evidence.  Parke,  J.,  thinks  it  con- 
clusive in  Stafford  v.  Clark,  2  Bing.  379;  S.  C,  9  Eng.  Com.  L, 
624;  the  other  judges  were  silent  on  the  point. 

In  Hooper  v.  Hooper,  McCle.  &  Y.  509,  it  was  held  not  to  be 
conclusive;  and  so  also  in  Piquet  v.  McKay,  2  Blackf.  468.  On 
the  contrary,  in  King  v.  Chase,  15  N.  H.  13  [41  Am.  Dec.  675], 
it  is  held  conclusive;  and  so  also  in  Wright  v.  Butler,  6  Wend. 
289.(21  Am.  Dec.  323],  and  Howard  v.  MUchell,  14  Mass.  241,  if 
it  bo  not  speeiallj  waived  by  taking  issue  on  f^  fact  in  the  former 
finding  and  record. 

It  is  doubtlosR  the  safer  rule,  and  the  on^  alone  upon  which 
an  end  may  be.  made  of  litigation,  and  unsuspecting  innocence 
and  right  may  repose,  regardless  of  and  undisturbed  bj  technical 
rules  of  pleading. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


FOBMEB  KtoOVEBY  MAT  BE  GiVSN  IN   EVIDSNGB  UlTDBa  GSNS&AL  ISSUIt 

Reynolds  v.  Staiubury,  55  Am.  Dec  459,  note  464,  where  other  caaci  are  col- 
lected. It  is  necessary  to  plead  a  former  recovery  to  constitate  a  bar  by 
estoppel;  but  under  the  general  issue,  it  will  become  oonclosii  e  iu  evidenoo: 
DaviB  V.  Hopkina,  15  111.  526,  citing  the  principal  case. 

jTrDGHXNTS  AEx  CoNCLUsrvx  AS  TO  Pabtdb  AiTD  Paivns,  and  those  deriv* 
ing  title  through  them,  upon  the  matters  investigated:  Sione  v.  Wood,  16 
111.  183;  Oole  v.  Faivorite,  69  Id.  461;  Bwbee  v.  Woodlmrff,  8  Bradw.  34(h 
Oreenup  v.  Crooks,  50  Ind.  420,  all  citing  the  principal  case.  See  also  Parb' 
kursi  V.  Summer,  56  Am.  Dec  94,  note  96,  where  other  cases  are  coUeeted. 
If  a  judgment  be  recovered  in  a  former  action  for  want  of  a  plea,  etc.,  it  will 
oe  considered  that  plaintiff  brought  snch  action,  and  recovered  for  all  tha 
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oaneea  of  action  that  might  hare  been  recovered  in  that  form  of  action,  and 
which  he  knew  of  at  ttie  time  of  bringing  it:  Oaddis  v.  Leemm,  66  111.  626^ 
mting  the  principal  caae. 


People  exbel.  Bbewsteb  and  Jones  ^.EjOiDUFF* 

[15  iLLDron.AM.] 

Bq^hd  ov  Elbction  Cantassebs,  to  whom  the  judges  or  board  of  election 
return  their  certificate  ■bowing  the  number  of  votes  cast  for  each  candi- 
date, can  only  decUre  the  result  as  shown  by  snch  cortificate.  Such 
board  of  canvassers  can  not  pass  upon  the  qualifications  of  voters  or  the 
reception  of  ballots;  nor  CAn  it  determine  whether,  in  making  up  the  re- 
sult of  the  poll,  bikllots  should  or  should  not  be  counted.  These  qnos* 
tions  can  only  be  considered  by  this  board  in  cases  of  contested  elections. 

Whbrb  Statotb  Requires  Ballots  to  be  WRirrEN  or  Printed  on 
Whitb  Paper,  without  any  marks  or  figures  thereon  to  distinguish  one 
ballot  from  another,  ballots  on  paper  tinged  with  blue,  having  bluish 
lines  thereon,  placed  there  by  the  manufacturer,  but  not  iatcn<led  to  dis- 
tinguish one  ballot  from  another,  are  upon  white  paper  within  the  mean- 
ing of  the  statute. 

Ijboalitt  or  Election  does  kot  Depend  upon  Declaration  op  Board 
OP  Election,  and  whore  such  declaration  is  illegally  witliheld,  the  right 
to  the  office  vests  in  the  person  elected,  without  such  declaration.  The 
authority,  rights,  and  powers  of  officers  are  derived  from  the  election, 
and  not  from  the  returns. 

Mandamus  is  Proper  Remedy  AOikivsr  Former  LtIatoe  to  Recover 
8eal«  books,  papers,  etc,  belonging  to  the  corporation;  and  a  pretended 
exercise  of  the  office  de  fcuJo  by  the*  defendant  will  not  prevent  the  court 
from  awarding  the  writ,  because  it  is  pretended  that  the  title  to  the  office 
is  involved. 

Etirt  Intendment  is  Made  against  Return  to  Writ  op  Mandamus 
which  does  not  answer  the  important  facts,  and  where  it  is  shown  that, 
on  the  fifteenth  of  June  the  defendant  bad  possession  of  a  seal,  his  re- 
turn that  he  ha<l  no  control  or  possesmon  of  it  in  July  is  insufficient,  un- 
less he  shows  how  he  has  parted  with  its  control. 

Petitiov  for  mandamus.    The  opimon  states  the  facts. 
J,  D.  Taylor t  for  the  relators. 
T,  L.  Dickey,  for  the  respondent. 

By  Court,  3  atbs,  J.  In  pursuance  of  the  second  section  of 
the  sixth  article  of  the  constitution,  the  legislature  passed  an 
act  regulating  elections,  in  which  it  was  provided  (act  of  1849» 
p.  74,  sec.  15)  that  **  no  ballot  shall  be  received  or  counted 
unless  the  same  is  written  or  printed  upon  white  paper  without 
anj  marks  or  figures  thereon  intended  to  distinguish  one  ballot 
from  another/' 

Bj  subsequent  sections  the  judgea  and  olerks  of  election  ara 

Am.  Itac.  Yah.  IX  -4A. 
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required  to  keep  tally  lists  and  lists  of  voters;  and  after  the 
Toting  is  closed,  to  canvass  the  ballots,  and  the  "judges  or 
board  of  election  shall  make  out  a  certificate  under  their 
hands,  stating  the  number  of  votes  each  candidate  received,"  etc. , 
and  '*  said  certificate,  together  with  one  of  the  lists  of  voters 
and  one  of  the  tally  papers,"  etc.,  shall  be  kept  and  returned  by 
one  of  the  judges  of  election  to  the  proper  persons  or  officers. 
The  officers  who  receive  these  returns  in  a  certain  sense  consti- 
tute also  a  board  of  election  canvassers.  But  where  no  contest 
is  entered,  they  can  only  declare  the  result  bbown  by  the  certifi- 
cates. But  they  do  not  sit  to  pass  upon  the  qualifications  of 
voters  or  the  reception  of  the  ballots;  nor  whether  in  making  up 
the  result  of  the  poll  ballots  should  or  should  not  be  counted. 
These  questions  legitimately  arise  before  this  second  or  any 
■ubsequent  election  board  in  cases  of  contested  elections,  when 
they  maj  hear  and  determine  these  prior  questions. 

An  application  of  these  provisions  to  the  question  at  issue,  in 
relation  to  the  election  of  mayor  of  the  city  of  Peru,  will,  it 
seems  to  me,,  remove  all  difficulty  in  this  case,  if  indeed  anj 
could  be  raised  upon  the  face  of  this  record. 

On  the  first  Monday  of  April,  1864,  the  election  was  held 
between  Brewster  and  KildufT  as  candidates  for  the  mayoralty. 
The  best  and  most  correct  idea  I  can  convey  without  attaching 
a  specimen  ballot  paper  is,  that  Brewster's  friends  adopted 
white  paper,  and  EildufTs  supporters  adopted  whiter  paper. 
The  majority  of  the  judges  of  election  counted  these  ballots  and 
certified  the  result  accordingly;  one  refusing  for  the  reason  of 
the  blue  lines  ruled  on  the  paper  by  the  manufacturer  and  the 
bluish  ground  tinge  of  the  paper.  These  original  ballots  bj 
some  means  found  their  way  into  the  hands  of  KildufiT,  the  act- 
ing mayor,  and  he,  with  the  aldermen,  holding  over,  canvassed 
the  ballots  as  judges  of  election,  and  not  the  certificates  of 
the  judges  who  had  declared  the  result  at  each  poll,  and  deeming 
the  color  a  violation  of  the  law,  excluded  them  from  the  count. 
and  so  changed  the  result,  and  declared  himself  and  others 
thereby  elected.  The  record  does  not  show  any  contest  of  the 
election,  or  notice  to  Brewster  and  others,  or  any  trial,  other 
than  this  voluntary  assumption  of  the  powers  and  duties  of  the 
judges  of  the  polls. 

This  constitutes  the  ground  of  error  upon  which  all  their 
proceedings  are  based.  Sitting  as  a  board  of  election  returns, 
to  declare  the  result  from  the  returns  of  the  judges  of  election, 
who  are  the  returning  officers,  they  assume  the   powers  and 
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duties  of  the  returniDg  officers  themselves;  and  instead  of  can- 
vassing the  returns,  they  canvass  the  polls  and  ballots,  and  de- 
clare the  result  of  their  own  return.  This  they  might  do,  if  they 
constitute  the  proper  tribunal  in  case  a  contest  had  been  entered. 
But  nothing  of  the  sort  is  shown. 

We  are  of  opinion  that  the  ballots  were  upon  white  paper 
within  the  meaning  of  the  statute,  and  should  have  been 
counted ;  and  that  the  ruled  lines  were  not  marks  placed  upon 
the  ballots  for  the  purpose  of  distinguishing  them,  but  this 
paper  was  accidentally  used,  and  the  ballots  were  received  with- 
out objection;  and  their  rejection  afterwards  on  that  ground 
wotdd  be  a  fraud  upon  the  voters.  That  counting  them,  Brews- 
ter is  admitted  to  have  been  elected.  He  has  been  duly  qual- 
ified, and  assumed  the  office,  and  entered  upon  the  duties  of 
mayor.  This  he  may  do;  the  legality  of  the  election,  and  the 
lights,  powers,  and  duties  of  the  office,  do  not  depend  upon  the 
fact  of  the  declaration  of  the  board  of  election.  That  declara- 
tion is  proper,  and  is  the  usual  prjusiice;  but  withholding  it,  or 
neglecting  causelessly  or  illegally  to  make  it,  will  not  prevent 
the  installation  in  and  investment  with  the  office.  The  author 
ity,  rights,  and  powers  of  such  offices  are  derived  from  the  elec- 
tion, and  not  from  the  returns,  which  are  the  usual  prescribed 
evidences  of  it. 

The  corporation  seal  has  been  demanded  and  refosed;  and 
we  are  informed  by  the  information  that  Eildoff  had  it  on  the 
fifteenth  day  of  June.  The  return  denies  all  custody  or  control 
since  the  first  day  of  July,  and  further  insists  that  Brewster  is 
not  entitled  to  a  remedy  by  mandamus  in  such  a  case.  This  is 
the  only  remaining  question  of  importance  to  be  noticed. 

The  general  rule  is  admitted  that  mandamus  is  not  the  proper 
remedy  to  try  the  title  to  an  office,  but  the  rule  has  its  excep- 
tions: Tapping  on  Mandamus,  26,  27.  For  it  will  lie  for  offices 
of  a  public  nature,  concerning  the  administration  of  justice,  or 
any  public  necessary  work  for  the  public  weal;  and  though  it  is 
said,  in  the  absence  of  any  specific  legal  remedy,  Id.  173,  174, 
yet  the  same  author  lays  it  down  (pp.  165,  166),  that  the  court 
will  grant  the  writ  for  the  office  of  mayor,  although  there  has 
been  a  void  election;  or  though  there  may  be  a  mayor  de.  facto ^ 
though  not  dejure;  and  the  court  may  exercise  some  discretion, 
according  to  the  circumstances.  So  if  a  mere  colorable  title  so 
set  up  under  a  void  election,  or  a  holding  de  facto,  will  not 
a£ford  a  ground  for  denying  a  writ  to  proceed  to  an  election  of 
mayor;  neither  should,  in  this  case,  a  groundless  assumption  of 
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an  eleotion  of  defendant  and  a  pretended  exercise  of  the  oAoa 
de  facto,  to  which  Brewster  is  clearly  shown  to  have  been 
elected,  prevent  us  from  awarding  the  writ  because  it  is  pre- 
tended that  the  title  to  the  office  is  involved.  A  quo  warranio  if 
the  proper  writ  to  try  the  question  of  title  to  the  office. 

This  writ  is  not  asked  for  that  purpose.  It  is  asked  to  de- 
liver to  the  mayor  elect  and  qualified  the  seal,  the  insignia  of 
office.  And  to  defeat  the  application  and  prevent  the  issuing 
of  the  writ  for  this  purpose,  this  groundless,  colorless  claim  is 
set  up  to  the  office  itself;  and  the  party's  pretended  intrusion 
into  or  retention  of  it  is  sought  to  create  such  a  doubt  of  the 
true  title,  or  controversy  about  the  title,  as  to  justify  the  with- 
holding of  the  writ  and  sending  the  informant  to  his  quo  toor- 
ranio. 

To  the  extent  necessary  to  determine  upon  his  right  to  make 
this  information,  and  ask  to  have  the  delivery  of  the  seal,  we 
have  looked  into  the  legality  of  this  election,  and  so  determined 
upon  the  color  of  the  adverse  pretension. 

Of  the  right  to  the  writ  to  deliver  up  the  seal  to  the  inayor 
and  clerk  of  the  corporation ,  we  can  have  no  doubt.  Capping  says : 
*'  The  court  of  king's  bench  is  in  the  constant  habit  of  granting 
a  mandamtia  to  command  municipal  and  parish  officers,  magis- 
trates, etc.,  on  the  determination  of  their  official  duties  to  de- 
liver up  the  ensigns  of  their  offices?"  Tapping  on  Mandamus,  94 
"  So  it  lies  to  command  an  ex-officer,  as  a  mayor  or  his  deputy, 
to  deliver  to  the  present  mayor  the  common  seal,  books,  papers, 
muniments,  records,  insignia,  mace,  and  chest  keys,  being  the 
property  of  the  corporation :"  Id.  94.  See  Bex  v.  BuUer,  8  East, 
889;  3  Bla.  Com.  110;  6  Bac.  Abr.,  tit*  Mandamus,  D,  439,  ed. 
of  1846;  Bex  v.  Ingram,  1  W.  Black.  50;  Bex  v.  Wildman,  2  Stnu 
879;  Borough  ofCalne,  Id.  948. 

The  return  does  not  traverse  or  answer  the  possesion  of  the 
seal  in  June.  It  is  not  sufficient  to  avoid  the  writ  to  return  thai 
he  had  no  control  or  possession  in  July,  unless  he  shows  how  he 
has  parted  with  that  control  and  become  divested  of  the  posses* 
sion,  which  by  his  silence  he  admits  was  in  him  in  June.  Every 
intendment  is  made  against  returns  which  do  not  answer  the 
important  facts:  Tapping  on  Mandamus,  349,  350. 

For  anything  shown  by  the  return,  he  has  the  control  of  tha 
aeal,  and  ought  to  surrender  it  to  the  infonaanta.  TheiefeiiB  a 
peremptory  mandamiLa  awarded. 

Peremptory  mandamus  awarded. 
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CneimoATB  ov  EiicnoK  Ouanted  oir  Retubics  ov  Boabd  of  Can- 
▼AflBZBs  U  only  pHma  fade  evidence  of  the  matten  stated  therein,  and  ^ 
contestant  may  go  behind  each  retoma,  and,  if  necessary,  examine  the  ballots 
themselTes:  People  ▼.  Vam  Cleve.  63  Am.  Dec  68,  note  72;  Bml  ▼.  OaU.  U 
Id.  487. 

MAivsiAjnm  wnm  vov  tarn  ro  Tkt  Trlb  to  Owwice,  nor  to  compel  a  person 
holding  an  oflBoe  to  admit  another  thereto:  People  ▼•  OUUf  08  Am.  Deo.  388^ 
note  407;  State  t.  Dmrn,  12  Id.  25,  note  28,  where  this  sabject  is  discussed  at 
length. 

Makdahub  18  Pbofib  Ain>  Adiquatb  Rkmxdt  to  Gompkl  Old  Ownatm 
to  deliver  to  his  successor  the  insignia  of  the  office:  People  ▼.  Headf  25  HL 
S28;  PeopU  r.mmard,  28  Id.  420;  Delahanty  y.  Warner,  75  Id.  186»  all 
citing  the  principal  case. 

BoABD  or  CAKVASsns  OF  Election  are  bound  to  go  by  the  certificate  of 
the  judges  and  clerks  of  election:  People  y.  HUUard,  29  111.  423»  People  t. 
OieoU,  16  Mich.  321. 

Tbb  fbincipal  casb  d  citbd  in  People  t.  Osryeo,  16  lU.  547,  to  the  point 
that  the  granting  of  the  writ  of  mandate,  under  many  circumstances  where 
it  might  be  a  proper  remedy,  is  yet  within  the  sound  discretion  of  the  court; 
and  in  People  t.  Ohio  Orove  Town,  51  Id.  195,  to  the  point  that  every  intend- 
ment will  be  made  against  returns  to  writs  of  mandamme  which  do  not 
answer  important  facts. 
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Obdihakob  of  Town  Bxolabing  Sellino  of  Intozioatiko  Liquobs  Nui« 
SANOB,  and  imposing  a  fine  for  the  offense,  is  valid,  in  a  oaae  where  the 
legislature  has  conferred  upon  the  town  power  to  authorize  the  adoption 
of  such  an  ordinance. 

Afpbal  from  the  Morgan  oirotiifc  court.  The  opimon  stateff 
the  case. 

8.  T.  Logan,  for  the  plaintiff  in  error. 

M.  McConnd  and  H.  B,  McClure,  for  the  defendants  in  erroi:. 

By  Court,  Soates,  J.  Ooddard  was  convicted  upon  two  oases 
for  selling  liquors  in  the  town  of  Jacksonville,  contrary  to  an 
ordinance  declaring  such  sale  a  nuisance;  and  a  fine  of  twenty 
dollars  was  imposed  in  each  case.  The  validity  of  that  ordi" 
nance  is  the  question  presented  for  our  consideration.  We  ara 
of  opinion  that  the  ordinance  is  valid  and  the  conviction  right. 

A  general  law  under  which  towns  were  enabled  to  incorporate 
was  passed  in  1831,  and  by  the  fifth  section  they  were  em- 
powered to  "establish  and  execute  such  ordinances  in  writing 
\iot  inoonsistent  with  the  laws  or  the  constitution  of  this  state. 
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as  they  shall  deem  necessary  to  preyent  and  remoTe  nuisances:'* 
Oale's  Stat.  382.  In  1835  they  were  further  empowered  '*  to 
declare  what  shall  be  considered  a  nuisance  within  the  limits  ol 
the  corporation,  and  to  provide  for  the  abatement  and  remoTal 
thereof :''  Id.  884,  sec.  1.  There  were  many  other  and  im* 
portant  police  powers  conferred  by  these  acts,  and  all  their  pro- 
visions, with  additions,  were  re-enacted  in  1845:  It.  S.  114. 
Among  the  powers  is  one  ^*  to  provide  that  such  punishments 
may  be  inflicted  for  any  offense  against  the  laws  of  the  corpora- 
tion as  is  or  may  be  provided  by  law  for  like  offenses  against 
the  laws  of  the  state."  By  a  special  charter  for  the  town  of 
Jacksonville,  Acts  of  1849,  p.  126,  the  same  with  additional 
police  powers  were  conferred,  and  among  others,  the  power 
**  to  license,  tax,  and  regulate  auctioneers,  groceries,  ordinaries, 
and  all  places  where  spirituous  or  fermented  liquors  are  sold  by 
leas  quantity  than  one  quart,  and  the  venders  of  the  same;"  to 
regulate  the  fixing  of  chimneys  and  flues,  and  the  manner  of 
using  stoves  and  stovepipes,  the  storage  of  gunpowder  and 
other  combustible  materials;  to  prevent  the  introduction  of 
contagious  diseases,  to  secure  the  general  health,  and  to  make 
quarantine  regulations;  to  restrain  and  punish  cruelty  in  the 
usage  and  treatment  of  animals,  and  many  other  disorders,  in- 
decencies, and  obscenities;  and  also  to  restrain,  prohibit,  and 
suppress  billiard-tables,  ball-alleys,  tippling-houses,  dram- 
shops, gaming,  bawdy,  and  other  disorderly  houses. 

The  objection  taken  is  a  want  of  power  in  the  corporation  to 
declare  ind  punish  the  act  of  selling  liquors  as  a  nuisance;  that 
they  are  property,  and  our  right  of  acquiring,  holding,  using, 
and  disposing  of  them  is  both  a  natural  and  constitutional  right, 
and  it  can  not  be  invaded  by  declaring  it  to  be  an  offense;  the 
right  may  be  regulated,  but  not  destroyed.  Is  this  doctrine 
sound  and  tenable  as  a  universal  principle  ?  I  think  not,  and 
will  offer  some  considerations  to  show  that  while  it  is  true  as  a 
general  principle,  it  is  not  universal  as  applicable  to  all  our  per- 
sonal rights;  nor  to  all  kinds  of  property,  either  in  the  acquisi- 
tion, possession,  use,  or  sale,  whether  applied  to  our  natural 
rights  or  our  constitutional  rights.  I  admit  in  its  fullest  sense 
the  sacredness  of  our  rights  to  life,  liberty,  and  property;  of 
porsuing  our  happiness;  to  security  in  our  persons,  houses, 
papers,  and  possessions  from  unreasonable  searches  and  seizures, 
from  ex  post  facto  laws,  or  laws  impairing  the  obligations  of  our 
contracts;  to  protection  against  the  takipg  and  applying  our 
property  to  the  public  use  without  just  compensation;  and  thai 
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we  ought,  for  yiolations  of  the  above  rights,  and  for  all  injuries 
and  wrongs,  to  find  a  certain  remedy  in  the  laws.  Still,  while  I 
admit  all  these,  the  question  is  open  as  to  what  are  our  rights 
in  a  constitutional,  political,  social,  and  a  natural  sense.  Some 
of  our  natural  rights  we  must  and  do  surrender  or  modify  in 
entering  into  the  social  state,  and  in  like  manner,  a  part  of 
both  our  natural  and  social  rights  in  entering  into  the  political 
state.  The  surrender  and  modification  of  these  are  such  as 
become  indispensable  to  the  good  government,  the  due  regula« 
tion  and  well-being  of  society,  and  so  paramount  to  the  indi- 
vidual good;  and  are  comprehended  under  the  police  powers  of 
government,  so  far  as  criminal  justice  is  administered.  The 
framers  of  Magna  Charta  and  of  the  constitution  of  the  United 
States  and  of  the  state,  never  intended  to  modify,  abridge,  or 
destroy  the  police  powers  of  government.  They  only  prohibited 
their  exercise  by  ex  post  facto  laws,  and  regulated  the  mode  of 
trial  for  offenses.  This  view  is  sustained  by  the  uniform  legio- 
lation  in  England,  and  in  the  several  states,  sinco  the  adoption 
of  these  fundamental  rules,  when  legislating  on  these  powers. 
I  am  not  answered  in  this  view  by  the  assertion  that  it  would 
sustain  the  government  in  an  invasion  of  our  personal  rights, 
liberty,  and  property,  in  doing  acts  innocent  and  harmless  in 
their  character,  and  in  the  acquisition,  use,  and  disposition  of 
property  alike  harmless,  by  declaring  them  unlawful,  injurious, 
and  public  nuisances  to  the  community. 

The  kinds  and  character  of  such  acts,  acquisitions,  uses,  and 
dispositions,  both  of  individuals  and  property,  have  been  too 
long  known  in,  and  too  well  settled  by,  their  effects  upon  the 
rights  of  others  and  upon  ii«e  community,  to  admit  of  an  arbi*- 
trary  invasion  of  private  right.  The  act  and  the  thing  wita 
its  use  must  be  judged  and  characterized  by  its  effects;  and 
when  these  bring  it  within  the  reason  and  mischiefs  of  the  law, 
though  it  be  of  a  new  class  of  acts,  or  things,  or  uses,  it  must 
fall  under  the  powers  of  government  to  regulate  or  suppress,  as 
the  public  good  may  require  the  one  or  the  other;  and  of  these  the 
law-giver  must  judge.  As  civilization  advanced  and  wealth  in- 
oreased,  many  new  arts,  inventions,  and  trades  were  introduced, 
and  habits  and  vices  contracted,  whijsh,  being  within  the  mis- 
chiefs, required  regulation  or  suppression  by  the  applioation  of 
the  principles  of  the  common  law  or  known  usages  of  society, 
or  the  enactment  of  a  new  statute  to  add  to,  and  embrace  them 
in,  the  catalogue  of  crimes  and  misdemeanors.  Yet  without 
the  regulation  or  prohibition,  the  act,  art,  invention,  trade,  of 
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thing  miglit  and  would  be  innocent  as  a  mere  matter  of  priTate 
right.  But  when  this  private  right  becomes  injurioua,  nozious, 
or  offensiye  to  the  public  good,  community  haye  a  right  to 
protection  from  it;  and  the  private  becomes  subordinate  to  the 
public  right  The  right  to  our  own  gold  and  silver,  and  dia- 
posal  of  it  as  the  owner  might  choose,  would  surely,  upon  the 
same  argument,  include  the  right  to  put  it  into  the  shape  of 
coin,  and  this  either  pure  or  alloyed;  and  also  to  make,  or  poiw 
ehase,  have,  keep,  and  use,  all  the  necessary  apparatus  for  that 
purpose.  We  have  a  natural  right  to  labor  or  to  rest;  yet  we 
are  forbidden  to  become  idlers,  vagrants,  or  vagabonds.  We 
have  a  right  to  kill  and  destroy  our  animals;  yet  cruelty  to 
them  is  forbidden.  We  have  a  right  to  give  away  our  property 
or  to  destroy  it;  yet  we  may  not  gamble  it  oiF.  So  in  relation 
to  storing  powder  in  cities,  or  exhibiting  fire-works;  the  acts 
are  innocent,  but  their  dangerous  tendency  to  the  communiiy 
in  the  particular  place  requires  the  right  of  the  owner  to  become 
subordinate  to  the  public  good,  and  to  be  only  exercised  in  that 
manner.  By  the  argument,  the  prime  objects  and  policy  of 
government  are  overturned  in  this  particular  instance,  and  these 
are  the  prevention  of  crime  and  injury.  We  may  punish  the 
effect,  but  we  can  not  remove  or  suppress  the  cause.  We  may 
punish  cruelty  to  the  beast,  but  we  can  not  remove  the  cause  of 
cruelty  to  our  families.  We  punish  the  incendiary  of  our 
dwellings,  but  can  not  reach  the  incendiary  of  our  morbid  ap- 
petites. We  punish  with  death  one  who  lays  poison  in  wait, 
through  malice,  but  he  who  openly  sells  it  to  us  for  gain  is 
beyond  our  reach.  We  should  blush  for  Christain  morality 
and  civilization,  when  we  confess  either  the  want  of  power  or 
inclination  to  follow  the  noble  and  humane  example  of  the 
Chinese  government  in  its  attempt  to  suppress  a  similar  evil  in 
the  opium  trade.  The  error  is  in  supposing  the  right  claimed 
not  to  be  within  the  regulation  of  the  police  power. 

Blackstone  enumerates  within  the  police  regulations  of  gov- 
ernment the  plague;  the  sale  of  unwholesome  poisons;  idle  sol- 
diers and  mariners  wandering  about  the  realm,  or  pretending  to 
be  so;  gypsies;  **  all  those  kinds  of  nuisances  (such  as  offensive 
trades  and  manufactures)  which,  w&en  injurious  to  a  private 
man,  are  actionable,  are,  when  detrimental  to  the  public,  pun- 
ishable by  public  prosecution;"  **  and  particularly  the  keeping 
of  bogs  in  any  city  or  market  town  is  indictable  as  a  puUie 
nuisance.  *'  '*  All  disorderly  inns  or  ale-houses,  tiawdy*houses, 
gaming-houses,  stage-plays,  unlicensed  booths,  and  stages  for 
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Tope-dances,  mountebanks^  and  the  like,  are  public  noisanoes/' 
**  Inns  in  pariicular»  being  intended  for  the  lodging  and  reoeipt 
of  travelerSy  maj  be  indicted,  suppressed,  and  the  innkeepers 
fined  if  they  refuse  to  entertain  a  trayeler  without  a  very  suffi- 
cient oaose;  for  thus  to  frustrate  the  end  of  their  institution  is 
held  to  be  disorderly  behavior."  All  lotteries;  the  making  and 
selling  of  fire-works  and  sqtiibs,  or  throwing  them  about  in  the 
street;  the  making,  keeping,  or  carriage  of  too  large  a  quantity 
of  gunpowder  at  ono  time  or  in  one  place  or  vohicle;  eayes- 
droppers,  common  scolds,  idlers,  disorderly  persons,  rogues,  and 
▼agabonds,  and  gaming:  4  Bla.  Com.  161-171. 

I  haye  enumerated  these  subjects  within  the  regulation  of  the 
police  power  at  the  common  law  and  by  English  statutes^  and 
those  embraced  in  the  powers  of  the  town  charter,  that  it  might 
be  seen  that  the  latter  were  not  as  extensive  as  the  police  power. 
The  objection  urged  against  this  ordinance,  that  it  is  an  invasion 
and  infringement  of  private  rights  and  private  property,  is  fully 
answered  by  the  maxim,  applicable  in  this  class  of  police  powers, 
8io  tdere  tuo  tU  alienum  non  kodas,  as  also  in  affording  private 
redress. 

The  court  in  New  York,  in  8luyve»ani  v.  Mayor  etc.,  7  Cow.  604» 
has  well  remarked  upon  the  principle;  they  say:  **  It  was  con- 
ceded on  the  argument  that  the  corporation  have,  in  general, 
power  so  to  order  the  use  of  private  property  in  the  city  as  to 
prevent  its  proving  pernicious  to  the  citueens  generaUy.  A.  cox.-^ 
trary  doctrine  would  strike  at  the  root  of  all  police  regula* 
tions.  But  a  distinction  was  attempted  between  the  interests  in 
question  in  these  cases,  and  property  owned  absolutely  by  an 
individual,  which,  when  one  use  is  forbidden,  can  be  turned 
to  account  in  another  way.  In  this  case  it  was  said  the  prop- 
erty was  confined  in  the  grant  to  the  purposes  of  interment;  and 
if  this  particular  use  be  prohibited  by  the  law,  it  works  a  total 
destruction  of  the  right,  and  fails  in  the  character  of  a  mere 
regulation. 

**  Such  is  undoubtedly  the  consequence,  so  long  as  the  by-law 
continues  in  force.  The  absolute  ownership  must  reside  some- 
where; and  it  should  not  be  in  the  power  of  the  owner  so  to  cut 
up  and  subdivide  the  uses  of  his  property  as  to  evade  the  soli- 
tary application  of  police  powers.  A  lot  is  granted  as  a  place  of 
deposit  for  gunpowder,  or  other  purpose,  innocent  in  itself  at 
the  time;  it  is  ^devoted  to  that  purpose,  till,  in  the  progress  of 
population,  it  becomes  dangerous  to  the  property,  the  safety,  o'* 
the  lives  of  hundreds;  it  can  not  be  that  the  mere  form  of  th« 
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granty  because  the  parties  choose  to  make  it  particnlar  instead 
of  general  and  absolute,  should  prevent  the  use  to  which  it  is 
limited  being  regarded  and  treated  as  a  nuisance,  when  it 
becomes  so  in  fact.  In  this  way  the  legislative  powers,  essential 
to  the  comfort  and  preservation  of  populous  communities,  might 
be  frittered  away  into  perfect  insignificance.  To  allow  rights 
thus  to  be  parceled  out,  and  secured  beyond  control,  would  fix 
a  principle  by  which  our  cities  and  villages  might  be  broken  up. 
Nuisances  might  and  undoubtedly  would  be  multiplied  to  an 
intolerable  extent.  Nor  can  it  make  any  difference  that  the 
right  is  purchased  previous  to  the  passage  of  the  by-law  or 
before  it  becomes  necessary.  These  laws  are  usually  enacted 
with  a  view  to  evils  already  existing.  Till  the  state  of  things  is 
such  as  to  render  the  act  complained  of  a  nuisance  upon  actual 
experiment,  no  law  is  passed.  Every  right,  from  an  absolute 
ownership  in  property  down  to  a  mere  easement,  is  purchased 
and  holden  subject  to  the  restriction  that  it  shall  be  so  exercised 
as  not  to  injure  others.  Though  at  the  time  it  be  remote  and 
inoffensive,  the  purchaser  is  bound  to  know  at  his  peril  that  it 
may  become  otherwise  by  the  residence  of  many  people  in  the 
vicinity;  and  that  it  must  yield  to  by-laws  or  other  regular  rerne* 
dies  for  the  suppression  of  nuisances.  We  are  of  opinion  that 
this  by-law  is  not  void,  either  as  being  unconstitutional  or  as 
conflicting  with  what  we  acknowledge  as  a  fundamental  princi- 
ple of  civilized  society,  that  private  property  shall  not  be  taken 
even  for  public  use  without  just  compensation.  No  property 
has,  in  this  instance,  been  entered  upon  or  taken.  None  are 
benefited  by  the  destruction,  or  rather  the  suspension,  of  the 
rights  in  question,  in  any  other  way  than  citizens  always  are 
when  one  of  their  number  is  forbidden  to  continue  a  nuisance. 
For  the  same  reason,  there  is  nothing  impairing  the  obliga- 
tion of  contracts,  within  the  sense  of  the  constitution  of  the 
United  States.''  "Nor  can  the  length  of  time  during  which 
property  has  been  used  for  a  particular  purpose  make  any  dif« 
ference:"  Stuyvesant  v.  Mayor  etc,,  supra, 

I  have  cited  more  at  length  from  the  argument  of  the  court  in 
this  opinion,  because  it  seems  to  me  entirely  applicable  to  the 
case  at  bar.  In  that  case  Trinity  Ohurch,  New  Tork,  had  taken, 
a  grant  of  land  for  a  cemetery,  and  had  enjoyed  it  for  that 
purpose  for  more  than  one  hundred  years;  yet  its  continuance 
for  such  purposes  having  been  declared  a  nuisance,  private  right 
had  to  yield  to  the  public  good,  even  though  the  property  might 
not  be  used  for  any  other. 
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It  is  not  sufficient  to  eaj  that  liquors  are  property,  and  their 
Bale  is  as  much  secured  as  that  of  any  other  property.  Their 
sale  for  use  as  a  common  beverage  and  tippling,  is  hurtful  and 
injurious  to  the  public  morals,  good  order,  and  well-being  of  so- 
ciety. Playing  cards  and  other  gaminginstruments,  and  obscene 
books,  prints,  and  pictures,  are  likewise  property;  and  the  same 
right  of  sale  might  as  justly  be  claimed;  yet  no  complaint  is 
made  that  even  the  importation  as  well  as  the  sale  is  forbidden » 
When  we  defend  the  sale  of  liquors  for  the  purpose  of  tippling, 
we  surely  draw  our  arguments  from  our  appetites,  and  not  our 
reason,  observation,  and  experience.  We  may  carefully  protect 
the  public  morals  and  the  profligate  from  the  evils  of  gaming, 
horse-racing,  cock-fighting;  from  obscenity  of  prints  and  pictures; 
from  horses  and  exhibitions  of  mountebanks  and  rope-dancers; 
from  the  offensive  smells  of  useful  trades  and  hog-pens;  from 
the  manufacture  and  exhibition  of  fire-works  and  squibs;  from 
rogues,  idlers,  vagabonds,  and  vagrants;  and  from  the  dangers 
of  pestilence,  contagion,  and  gunpowder:  yet,  according  to  the 
doctrine  contended  for,  this  right  to  vend  a  slow  and  <4ure  poi- 
son as  a  common  beverage  must  remain  intact,  and  not  amena- 
ble to  police  regulations  for  its  suppression,  although  all  the 
other  evils  together  will  not  destroy  a  tithe  of  the  number  of 
human  lives,  nor  produce  more  moral  degradation,  or  suffering, 
wretchedness,  and  misery  in  the  social  relations  of  society,  or 
pauperism,  vagrancy,  and  crime  in  the  political  community,  or 
pecuniary  destitution  of  individuals  and  families,  than  will  this 
constitutionally  protected  right  of  destroying  our  neighbors 
and  fellows  for  the  selfish  end  of  our  own  individual,  private 
gain.  I  am  utterly  incapable  of  so  regarding  it  as  above  all  the 
claims  and  interests  of  society,  the  peace  and  welfare  of  families, 
and  especially  above  the  police  powers  of  government;  and  shall 
never  be  brought  to  acknowledge  the  sacredness  and  inviola- 
bility of  its  rights,  until  I  shall  be  able  to  forget  all  that  I  have 
seen,  observed,  known,  and  experienced  of  its  destructiveness 
of  all  that  is  estimable  upon  earth.  Viewing  the  great  and  ir- 
reparable mischiefs  growing  out  of  this  practice,  I  am  not  pre- 
pared to  say  that  another  nuisance  may  not  be  added  to  the  list, 
and  that  under  the  police  powers,  society  may  find  protection 
from  its  blighting  curse. 

These  corporate  powers,  when  exercised  for  the  purposes  of 
revenue,  or  other  objects  beside  the  legislative  intent  in  making 
the  grant,  have  been  held  to  be  void,  and  examples  of  this  kind 
are  found  in  the  authorities  cited  by  the  plaintiff  in  this  case 
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And  otheniy  as  in  Commonwealth  v.  ISimer^  1  Cosh.  493;  JXanfdat 
y.  Nayes,  6  Oonn.  891;  CoUins  v.  Hatch,  18  Ohio,  525;  Commm- 
wealth  y.  Stodder,  2  Cash.  575  [48  Am.  Dec.  679];  Mayor  etc.  cf 
BL  Louis  T.  Hempstead,  4  Mo.  242;  Stevens  y.  State,  2  Ark.  30Q 
[86  Am.  Deo.  72];  Dunham  v.  Trustees  of  Rochester,  5  Cow.  461. 

But  no  case  is  shown  holding  an  ordinance  void  which  was 
made  to  cany  into  effect  a  necessary  and  salutary  regulation,  or 
a  provision  for  the  suppression  and  abatement  of  a  nuisance. 

A  former  ordinance  of  the  town  of  Jacksonyille,  against  selling 
liquor  without  license,  was  sustained  by  this  court,  in  the  case 
of  King  y.  Presideni  and  Trustees  of  JacksonviUe,  2  Seam.  306, 
although  there  was  a  state  law  requiring  a  license  from  the  ooimly 
court  in  force  at  the  same  time. 

Judgments  affirmed. 

Tbeat,  C.  J.,  dissented. 

Airr  PEAoncB  Dbembd  Injusioub  to  Pitblio  mat  bb  Dbolabkd  Km- 
B4NCB  by  the  legialatare^  and  punished  m  saoh:  Bepleff  v.  State,  58  Am.  Jho, 
628,  note  630. 

Town  hat,  if  Authobized  bt  LsoisLATiTBifi,  Dbolabb  Salb  or  Imnu- 
GATING  LiQUOBs  NuiSAircB:  Byera  v.  Preskteni  etc,  qf  Town  qf  Ohey,  19  SL 
96;  Bobert3  v.  Ogle,  80  Id.  461;  Block  v.  Town  of  JacknnmUej  36  Id.  303;  £*- 
iering  t.  Town  qf  JackmmvUle,  50  Id.  41;  DingmanT.  People,  51  Id.  280;  Bar- 
bamgh  ▼.  CUy  qf  Monmouth,  74  Id.  369,  all  citing  the  principal  caae. 

Lboislatubb  mat  Dbclabb  Liquob  Kept  fob  Salb  Kuxsakob:  flea  wili 
to  ComnumweaUhr.  KimbaU,  35  Am.  Deo.  335. 

Thb  fbznoipal  oabb  n  cfTBD  in  Oity  qfPeHn y.SmekO,  21  HI.  400^  totka 
point  that  an  ordinance  of  a  town  declaring  the  aale  of  intnTinaUng  llfaon  e 
BBiaaiioe  may  impoae  a  fine  for  moh  aale. 
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A0wn  of  itoto,  eflbot  of  IaoIim  of,  81. 
▲UMQinr,  amount  o^  671. 

Amount  of  temporary,  is  matter  of  diMretion,  870. 

appeal  to  roTiew,  diacretion  of  ooort  in  granting^  67B» 

at  what  time  may  be  decreed,  668 

eiienmatanoes  to  be  oonaidered  in  fixing  amoonl^  fl!b 

eondnct  of  partiei  is  oonaidered  la  allowin|^  8781 

oonfliet  of  laws,  681. 

ooorti  haying  Juriadiotion  to  giaati  687* 

decree  for,  ie  in  permman^  668. 

defined*  666,  666. 

income  of  husband,  680. 

is  incidental  to  decree  of  diioroe»  888^  88V« 

is  payable  periodically,  668. 

Jurisdiction  of  equity  to  grant*  668. 

may  be  permanent  or  temporary,  667. 

must  be  given  in  decree  of  divorce,  and  not  all 

not  allowed  in  nullity  suits,  669. 

fendmU  lUe,  application  for,  when  may  be  mads^  878b 

pemienie  lite  barred  by  settlement  between  the  paitlsi^  fJIL 

pmdenit  Uu  denied  when  there  is  no  probaUo  oms^  877* 

ptnitnUe  UU  in  nullity  suits,  676. 

pmieMU  lite  is  a  matter  of  course,  874. 

pendenU  lite  is  less  than  permanent^  880. 

jMNcfaite  lite,  marriage  essential  to,  676. 

pendente  lite,  merits  of  case  not  to  be  tried  on  aoMoA  ta^  8Mk 

pendente  lite  not  allowed  if  wife  has  means,  881. 

pendente  Ute  not  allowed  when  there  is  no  ezoosa  lor 

pendente  Ute^  parties  must  be  living  separate^  878. 

pendente  lite,  pending  appeal,  674. 

pendente  lite,  poverty  of  husband,  676. 

pendente  lite,  suit  must  be  pending,  673. 

pendente  lite,  when  husband  is  complainant,  876* 

pendente  Ute,  wife  being  accused  of  adultery,  878. 

pcnnanent,  allowed  only  in  divorces  a  menea  et 

psrmnnentk  ceases  on  death  of  cither  party,  667* 

permaaent»  ceases  on  reconciliation  of  partis^  887* 

■pecifio  property  can  not  be  awarded,  668. 

Mm  in  gross*  whether  may  be  awarded.  888L 

▼ilid  marriage  essential  to^  667,  660 . 
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ALiuomr,  where  divoroe  is  for  fault  of  wife,  670. 

wife's  estate  and  means  considered,  680^  681. 
Amionmsnt,  notioe,  effect  of  want  of,  87. 

Abbignment  tor  Creditobs,  giving  assignee  power  to  mU  oq  mA  %taam  Mht 
deems  advisable,  389. 

what  gives  assignee  such  a  discretion  as  will  aTold,  408. 

Bill  op  BxcspriONa,  what  should  contain,  S30. 

Broeib,  when  entitled  to  compensation  from  both  parties  S70» 

Cab&ibb,  discrimination  by,  149. 

Ck>N8TiTcnoHAL  Law,  oonstrootiaa  of  clansoi  taksn  from  aoHlilBllaB  iff 

another  state,  595. 
Ck>KPORATiON,  subscription  for,  when  enforoeabla^  00. 

Dbdication  of  land  by  town  plats,  422. 

of  land  by  user  in  unsettled  districts,  422. 

of  land,  interest  acquired  by,  423. 

of  land,  interest  remaining  in  owner  after,  423* 
DnD,  evidence  to  show  that  grantee  iiam«d  is  nsl  tiM  OM  illMldt^  IHL 
Dkfikition  of  alimony,  665,  666. 

of  final  judgment  or  decree^  427. 

of  freight,  149. 

of  interioontoiy  judgment  or  deoree^  4281 

of  probate  of  will  in  oommon  form,  866. 

of  probate  of  will  in  solemn  form,  86ft- 
DrroBOii  partioe  ihoald  livo  aepaxately  pwidfag  nH  totk  ^fl^ 


KfOTMiCT,  prior  poMeadon  oan  not  be  defeated  bj  pvoof  of 
in  third  peraon,  608. 
prior  poiMissioB,  oharaotar  of,  to  warrant  laoofwj,  604^ 
prior  poaseasion  for  period  required  by  atatata  of  limltiffaib 
prior  poaaeaaion  will  anatain,  602. 

BRATia  ov  DaoBDiNTB,  counsel  feea,  when  aUowod,  477* 

Stidbic%  poaaeasion  as  proof  of  title,  601. 

poaaeaaion  createa  presumption  of  aaiain  in  fsa^  609» 
poaseasion  is  presumed  to  be  under  oiaim  of  li^M  ^^ 
poaaeaaion  austaina  ejectment^  602L 

Fnivo  of  paper,  what  is,  707. 

FoBBXA&Aircs  TO  SuK,  agreement  for,  ia  aoffiolaiit  ooarfdoaftioa  : 

to  pay  compound  interest,  524. 
agreement  for,  b  sufficient  consideration  (or  promiaa  to  paj 

than  amount  due,  524. 
agreement  for,  when  demand  is  doubtful,  525. 
agreement  for,  when  and  when  not  a  good  oonridaration,  8SI^ 
difference  between,  and  compromise  of  doubtful  olainiv  82B» 
no  particular  time  being  specified,  526. 
on  payment  of  part  of  debt,  525. 
when  there  Ib  no  valid  ground  for  suit,  525. 
without  agreement  or  request,  526. 
Feaud,  effect  at  law  to  prevent  running  of  statute  of  linitatiotti^  ni-AH 
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Vknoar,  oarriago  mid  deliwy  are  both  pnoadoit  te^  IfiO. 
begins  when,  160. 
defined,  149. 
deliTery  of  whole  oargo  at  place  of  destumtioa  ia  MMalial  1%  lll« 

diacrimination  in  chargee,  149. 

owner  of  gnoda  preventing  their  deliTery,  1S2. 

payment  for,  when  nuty  be  demanded*  152. 

fro  rcUa  Uhieris,  153. 

rate  of,  mnst  be  reasonable,  149. 

short  deliyery,  dednotion  for,  162. 

uniformity  o  ^ratee  not  required,  150. 

Gbaot,  evidence  showing  that  grantee  named  is  not  the  one  intended,  712. 

ROMXREAB,  abandonment,  alienation  as  evidence  of,  614* 
abandonment  by  acquiring  another,  610. 
abandonment,  clear  and  decisive  proof  of,  is  exaotod*  611* 
abandonment,  declarations  as  evidence  of^  608. 
abandonment,  deed  intended  as  a  mortgage  is  not^  614* 
abandonment  does  not  reeult  from  removal  with  inlsnt  to  fn>oii^ 
abandonment^  facts  held  not  to  oonstitate  612. 
abandonment,  fiaots  held  to  constitute,  612L 
abandonment  is  a  question  of  Intention,  606w 
abandonment  is  not  obviated  by  subsequant  iatmt  to  ntam.  flO§« 
abandonment^  leasing  is  not,  610. 
abandonmsnt,  length  of  time  as  evidence  o(  60S* 
abandonment^  mere  intention  can  not  aooompUaht  606* 
abandonment^  misoellanoons  queetions  coueeHdn^  61S. 
abaadonmsnl  must  be  by  written  dedaratioi^  la  Oattfoad^  fit. 
abandonment!  once  complete,  effect  of,  606L 
abandonment,  removal  as  evidence  ol^  613. 
abandonment^  removal  to  oeostitato  most  bo  volntoijt  iil^ 
abandonmsnt,  tomporary  abosnoo  dose  aol  afiMl^  iQ6l 
iwQioawon  ot,  oui. 
oeeapation  is  essential  to  enation  ot  607* 

SvMtQUMKT,  assignment,  want  of  notioe  o(  67* 
definition  of  final,  427. 
definition  of  interlocutory,  428. 
equitable  defenses  not  oondnded  by,  73flL 
final  and  intorlocutory,  in  eriminal  oases^  488b 
final  in  foreclosure  suits,  435. 
final  in  partition  suits,  434. 
final  in  proceedings  respecting  partoenihip%  485* 
final  in  prooeedings  to  condemn  lands,  434. 
final,  judgment  granting  new  trial  is  not,  431. 
final,  judgment  overruling  or  sustaining  demurrer  is  aoi^  481* 
final,  judgment  ref  asiag  to  grant  injunction,  when  is 
final,  judgment  reversing  judgment  is  not,  431. 
final  judgment  reserving  question  of  costs,  433. 
granting  new  trial  is  not  fimj.  431. 
instances  of  final  and  interlocutory,  429,  430^ 
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Lakdlobd  and  Tor  ant,  attormneat  by  tonuit  to  iriM  owiMr, 

quMtioning  by  teoMit  of  landlord's  titl«b  222. 
Latieal  Qvrrota,  right  to,  289. 

JfAftRiin  WoMSf,  aatennptUl  debt  o£,  oontraoted  doriqg  iafaooyp  26i. 
antenuptial  debt  of,  hnaband  oan  not  oontraot  for  ezenqition  htma.  Ml 
antenuptial  debt  of,  husband's  liability  for,  at  oommon  law,  250. 
antenuptial  debt  of,  husband's  liability  for,  does  not  depend  qq  reoeifim 

property  with,  259. 
antenuptial  debt  o^  husband's  liability  under  leoent  Amerinan  sfei^ 

utes,  260. 
Antenuptial  debt  of,  husband's  liability  under  reoent  Bog^ish  ststatei^  2IL 
antenuptial  debt  of^  husband's  liability  lasts  only  during  oofectuiUb 
antenuptial  debt  o^  liabilifcy  of  wife  for,  231. 
antenuptial  debt  of,  pleading  and  praotioe  in  adioos  to 
intereet  of,  in  oommanity  property,  205. 
powers  of,  when  abandoned  by  husband,  206. 
MuHiciFAL  CoRPOBATiON,  liability  for  non-repair  of  whail^  TIL 

NoN-JoiMDSB  of  joint  oontraotors,  how  taken  advantage  d^  688. 

Noirsurr,  when  proper,  711. 

NuiaAHOii  speoial  injury  essential  to  injunetion  against^  428. 

OwNSBSSiP,  deohuration  oonoeming,  when  a  part  ol  the  rm  ffmtm^  4181 

Pabtition,  statement  of  title,  680. 
Plbadino,  oomplaiat  in  action  for  libel  or  slander,  134. 
Pbesumptiok  of  legitimacy,  how  rebutted,  698. 
Pbobatb  Coubts,  concluriyeoess  of  decree  grantiBg  or  daqjiaf 
will  353. 
conclnaiveneas  of  decree,  aToiding  in  chancery,  864. 

BsoiSTBT  of  deed  is  perfect  on  filing  for  reoord,  272. 

Blandbb,  poverty  of  plaintiff  not  a  proper  subject  for  onnaidsriltoi 

words  spoken  by  defendant  after  the  action  was  brought^  494* 
fiFBOiFio  PBBFORMANOb,  neglect  as  a  bar  to  suit  for,  244. 
fiTATCTB  OF  LiMiTATioNH,  fraudulent  concealment  of  cause  ol 

fraud,  operation  of,  at  law  to  prerent  running  ol^  611-Mft. 

in  cases  of  trust,  212. 

new  promise  in  case  of  corporation,  367. 

new  promise  to  take  case  out  of,  367. 

Tax,  license  to  transact  business,  when  deemed  a,  60S. 
Title,  possession  is  prima  /ade  eTidence  of,  601. 

posseesion  is  primitiye  mode  of  acquiring,  601« 
Tbusts,  statute  of  limitations  in  cases  of,  212» 

Vexdob  akd  Vendbb,  assignment  of  Tender's  liem  660L 
bond  for  title,  effect  of,  660. 
rights  of  yendor  on  vendee's  failure  to  comply  with 
244. 


WiLLB,  admission  of,  to  probate^  is  a  Judicial  dedsiflo,  8BIL 
chancery  can  not  aToid  probate  of,  854. 
conditions  to  prevent  legatee  from  contesting;  118. 
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WtUM,  ezaoator  on  application  for  probate  repreaenU  lagalaai^  Hit 
forfeitarea  impoaed  for  oonteatins^  11^1 15. 
interrantion  in  oaaaa  of  applioation  for  probata^  864« 
Jndgmant  admitting  to  probate,  358. 
Judgment  denying  probate^  354. 
probate  of,  effect  of,  on  realty,  360. 
probate  o(  effect  of^  en  penona  under  diiahnitliii^  8511 
probate  of,  in  oommmi  form,  865|  S6(k 
probate  o^  in  eolemn  form,  36&. 
pnrobaaer  nnder  forged,  864. 
atatatea,  relating  to  probate  off,  in  dinrf  atataa,  8(I7-8S0» 

hiatoiy  of  doctrine  tbat  party  can  not  impeaah  bia  Of«^  TUt 
impeaebini^  by  preyioaa  atatement^  predicate  for,  how  laidt  449. 
impeanbing^  by  party  callini^  by  proof  of  bad  obaraoter,  la  ganacalty 

allowed,  749. 
twpeaoMng^  by  party  calling  wban  be  waa  oompeOrd  to  cdl  bii^  HI. 
party  may  contradict  witneaa  called  by  him,  749. 

for  denying  right  of  party  calling  to  iafaaohb  TM^ 
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ABAKDONMENT, 
tioii»  fl  BaoKBusi,  2;  IimuBAHOB— ILoum  Uasuid  W( 

ABATEMBMT. 
8i»  Puusnw  A»  Pbaotioi^  8;  VmNHi  as»  Yi 

ABSSNTEB8. 
AOCEFTANCE. 

8|  ChABAXTT,  a;  6, 11;  SuBsoBimni^  ti  tmewm  abd 

6. 


AOCRflSARTWi, 
Bm  O&ocinal  Law,  fi|  6^  8^  9l 

A(X}ESSION. 

1.  OmiiB  ov  Pbdioipal  Matiriau  or  Abtiolx  Mavofaovokid  mw  ABoinni 
who  ftlso  ■npplifld  tome  alight  deficionciea  in  the  material^  !■  tho  ownar 
of  the  lOMiiifAetared  artiole,  but  the  maniLfaotarer  haa  a  Ixeo  theraon  for 
hia  aeirioea  and  materiala.    Dutm  y.  OnecU,  140. 

fli  Wbovo-doxb  CAir  Aoquirb  Ko  Title  bt  Altbhuto  Fohm  or  PBOnBvr  off 
aoother  by  hia  own  Ubor,  but  the  owner  may  ebum  It  in  ifea 
If  lie  eaa  prove  the  identity  of  the  original  materiala.    /dL 


ACCIDKNT. 
Bee  iHJUHOTiom^  5. 

ACCOUNT. 

L  Wbbbs  Cbabab  abi^  bt  Mutual  Exfbctatiov,  Midi  mtn  Bimnoi 

so  FuTUBB  BvrTLBBCBNT  and  adjoatment  of  the  aoooont  between  the 
partiea»  the  fact  that  one  of  the  partiea  was  engaged  in  different  employ- 
BMnta  and  kept  separate  day-books  for  each  can  not  affect  their  rijg^ta. 
Id  wfaaterer  manner  the  ohargea  are  entered,  they  are  to  be  traated  aa 
«M  aooonnl^  and  aa  if  entered  in  one  oommon  day-book.    Badge  T*  Jfon- 
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2.  DisTiircT  iTua  or  CaABas  nr  Opeit  ahd  Mdtoal  Aaooumt  do 
•titata  Mpumte  oUimi,  bat  it  ii  the  halMioo  of  tlio  ■oooont  whioh 
tatat  th«  olaim  or  delit.    /d. 

8m  EnAttB  cm  Dicsoxmn,  6;  Ezsodtobs  avb  AsmananjaoMf  t-lii 

OuABAjrrr,  4;  SrATon  or  Limitatiom%  S-4. 

AOKNOWLEDOHENT& 
8m  Kmiiaw  I>oiuiv»  2;  Statdtb  or  LiMRAnoMi^  1^  1MB, 

ACQUITTAL. 
8m  Gbdcihai.  La.w,  1&. 

AonoNa 

8m  Aonror,  8|  AaiUMfiiTi  Dcrnrni;  ^norwati  JjmmDwaoKi  Vaou* 
•BMOi^  1»  4;  Pabimt  ahi>  Obild,  3;  PuuDCfo  AKD  Fiucnai^  1|  ]l» 
ruTori  Tbofam;  Tioaa  ahd  Teurbb»  6;  WAnBooiTMB^  8. 

ADMINISTRATION. 
8m  gUUU'rOBH  AHD  ADMunitBAfoa^  !• 

ADMINIBTRAT0B8. 

8m  EUOmNttS  AKD  ADMINISn&ATOBI. 

ADMINISTBATORS  DB  B0NI8  NOK. 

8m  BZIOUTOBB  AKD  ADMCnsSRAlOB^  It. 

ADMISSIONS. 
8m  BRomu  t|  Saibi^  12|  SvATun  or  LiMirAnoa%  4^  10-18| 

ADVSBSB  F06SBSSI0N. 

!•  Pombhok  Wriqh  n  Bwduv  or  Iovoiuiicb»  IvADtmcnioi^ 

moraioK,  OE  MiSTAxa  will  Dot  work  a  disBoiriiL  It  !■  tiio  JBtwitiM  to 
oUim  title  wfaidh  duJcm  the  ponenioD  of  the  holdar  advene.  JH%  ▼• 
Orifin,  720. 

8.  Whxbb  Tbub  Owiram  or  Lahd^  being  iaTolved  in  litigatkn  witib  hii 
grantor  ooneeniing  the  pnrohaM  prioe  thereol^  forthepmpoMOf  diMiedl^ 
ing  mdh  grantor's  titk^  prooarM  a  third  penon  to  take  ont  a  wanranl  te 
Mid  property  from  the  itate  and  permits  said  third  penon  to  nmain  im 
poMOMion  for  Mven  yean,  the  adyerse  poMewion  m  to  him  Is  oompleti^ 
and  snoh  third  person  aoqoirea  a  good  title.    BurthaUer  ▼.  M/hotardaf  744. 

IL  Ihtkkt  to  Claim  Adybbsblt  mat  bs  Manitbsted  bt  DaoLamAcnnn  om 
BT  AoxB  of  ownership  whioh  are  open,  notorioiis»  and  visibls.  BoffoR  t. 
XeiMe  oflAak,  712. 

K  To  COHBTITDTB  AdtKBSB  P08SIS8SION,  THXBB  NbBD  MOV  BB  FlHGI^  BVIU>^ 

nro,  OB  Othbb  Impbovkmbnt  made,  bat  Tisible  and  notoriom  aots  ol 
ownenhip  exercised  over  the  premisM  in  oontnrrsny  for  the  Btatstaj 
time  an  sofficlent.  Id, 
IL  Wbav  Cowwitutm  Adtbbsb  PoasBssioir  Difxnds  Huor  itfov  Katobm 
ABD  SxYUAnoB  or  Pbopebtt  and  the  osm  to  which  it  osa  bo  ^plls^ 
«r  to  which  the  owner  or  olaimant  may  ohooM  to  apply  it^    Id* 
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iL  Afwr— ■  PMnmov  d  EvxDsrcmD  bt  Aon  of  Owjumbif  omv  Livii 
fn^m*^ng  «  nofeoriimt  oUixn  to  the  property,  and  oontiimed  eoffioieiitly 
long  with  the  knowledge  and  withoat  the  intemption  of  the  former 
owner,  provided  the  Jnzy  ihaU  think  that  the  property  waa  not  lueep- 
ilhle  of  a  more  atriot  and  definite  poaieeiion.    Id. 

y.  KnsHXE  AoruAL  Ooodpation,  CnunrAnoN,  xoe  Bmrairai  n  Kk»> 
■ABT  TO  CkWTCTUTa  Ai>vxB8B  PoBSBSiON  when  the  property  la  not  moh 
aa  to  admit  of  any  permaaent,  naefal  improvement.    Id. 

H  BiBonov  OF  Ck>w-psr  bt  Ova  itfon  ANorHn's  Lahd  ufoh  Bouvi»abt 
adjacent  to  hia  own  7aad,  together  with  the  ranging  of  hia  eattle  and  the 
ooeaaional  felling  of  trees  upon  the  land,  are  not  acta  aoifioiently  opea 
and  notoriooa  to  oonatitate  adrerae  poieearion.    Id. 

IL  OiOBGiA  Btatutb  Pbovidbb  that  Abvjsbsb  Claimant  will  hot  bb  Pbo- 
TIOXBD  by  etatnte  of  limitationB»  nnleM  he  entera  under  color  of  title  not 
known  to  him  to  be  frandalent^  and  therefore  negatiTea  entirely  tha  idea 
al  title  by  ooenpanoy  alone,  howoTor  bona  fidg  it  may  be^  and  to  that  «B- 
tant  la  in  derogation  of  the  common  law.  Id. 
Sea  Ck>YBirAiiTB»  2;  8;  Pobsbbsior,  1;  Tbostb  abb  TBOBrm^  5. 

AFFIDAVIT, 
Baa  BzBOUTOBa  abb  AimiBnTBATOBa,  U;  PLBAUBa  abb  Pmioaoiv  U 

AGENCY. 
L  JoiBT  Dbbtobb  A8  Buoh  abb  bot  AoBBra  of  Baoh  Okbbb.    OMmmm  ▼• 

J^o&M,75. 
8L  If  Agent  has  bbbb  Authobizbd  to  Do  Cbbxaik  THnro^  and  doea  i^ 

and  goea  farther,  as  by  executing  a  sealed  inatnunent  when  no  aaal  wao** 

reqnired,  the  act  aa  authorized  ia  valid,  and  the  exoeea  alone  ia  Toid.  . 

Drumrighi  t.  PhUpai,  738. 

S.  POWBB  OF  AtTOBKBT  D018  NOT  AUTHOBUB  BBOfTUTT  TO  BB  BlBOBABOBB ' 

OB  PosTFomcD^  except  upon  the  collection  of  the  debt^  or  in  the  fulfill- - 
ment  of  eome  arrangement  for  its  satief action,  where  the  power  waa  "  to^ 
collect  the  debt  due,  arising  from  certain  notea  aecured  by  a  mortgage^ 
vpon  certain  lands,  *'  to  compromise  and  settle  and  arrange  them,  either 
in  law  or  otherwise,  aa  to  said  attorney  should  seem  moat  fit,"  and  "upon 
the  receipts  of  any  such  debts,  dues,  or  anma  of  money,  aoquittanoas, 
and  other  sufficient  discharges  to  make  and  give."    ChiUon  v.  Wm/ord, 
890. 
4.  Pbihcifal  must  bb  Hxld  Liable  if  Injubt  is  to  Rbbitlt  to  Anotheb 
from  the  omissions  or  neglect  of  his  agent.    Bctrber  ▼.  jBTott,  801. 

§.  PBIKCIPALS  ABE  LIABLE  FOR  MEDICAL  8eBVICB8  RBBDBRBD  UPON  THBIB 

Cbxdit  thbovoh  Neglect  of  Aqemt  who  waa  sent  to  employ  a  surgeon 
to  visit  a  boy  injured  while  in  their  serrioe,  and  was  told  to  inform  the 
anigeon  that  they  would  pay  him  for  the  first  visit,  but  the  agent  neg- 
lected to  do  so,  and  employed  the  surgeon  generally  to  attend  the  boy  aa 
long  aa  he  might  need  medical  aid.  Id. 
iL  Ohb  Emploted  bt  Owiteb  of  Fabk  to  Pbooubb  Tbbabt,  but  who  haa 
BO  discretion  or  control  over  the  conditions  of  the  letting  of  the  farm,  may 
loooyor  for  hia  services,  though  he  received  compensation  from  the  tenant 
pcoonredy  aa  the  interests  of  the  partiea  whom  ha  representa  are  not  an- 
lafoniitia.    fferwumr.  MarUmam^  368. 
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7.  Wrbm  Aamli  Dorr  to  bd  Pbivoipal  n  Ofpobxd  vo  <kb  Svbv  B» 
Monur  OonrLion  with  bib  Owk  IiiTBBnn  or  ihow  of  aootiier  psr^ 
for  whom  he  Mti»  the  law  will  not  permit  him  to  eet^  nor  will  II  hold  fali 
eote  obligatory  on  the  prindpel.    Id. 

K  PuiroirAL  MAT  8v>  nr  bib  Owk  Namb  ok  WaimK  Oureact 
and  dgned  by  hii  agent  without  diacloeing  his  prinoipal;  bnt  to 
tain  the  action,  he  must  show  the  agency  and  the  power  of  the  agent  to 
bind  him,  at  th«  time  of  making  the  contract.  And  the  defmidant  oMgr 
make  the  same  defensea  against  the  newly  discovered  prino^al  that  Im 
oonld  make  against  the  agent  with  whom  he  dealt  as  prindpaL  Mk  ▼. 
I^pftoUf  618. 

IL  Naxxd  Powxb  Oiybk  Jocitlt  to  Sbvbbal  Pbbsokb  dobs  kot  Bustit^ 
after  the  death  of  any  of  them.    MtUleU  v.  8mkh,  107. 

10.  Adtbositt  to  Aobkt  to  Exeoutb  Sealed  Instbumbbt  at  OomiOK  I^w 
mnst  have  been  under  seal»  and  no  prior  anthoriation  or  anboeqneni 
ratification,  either  written  or  verbal,  not  under  seal,  would  opscate  to 
give  validity  to  a  sealed  instrument  executed  without  auofa  aathoDty. 
Drmmght  v.  Phtlpot,  788. 

11«  WaIULAKTT  SiONBD  "Ho&AGB  WilDXB,   AgBNT,"  IB  KOT  APMWWBWiiB 

evidence  in  an  action  on  the  warranty,  without  proof  of  hia  agency* 
Gray  T.  QiOaam,  761. 

k  Boa  ADonmn;  CoBTBAcn^  10;  Inbubaitce— BLlbikb;  NMOtUBis  Kon^ 

8;  Salxs,  7,  8,  10. 

ALIMONY. 
Baa  Mabbiaob  and  Divobob^  t^  d. 

AMBIGUITIES. 
Bee  Bvidekob,  16. 

AMENDMENTS. 
Baa  Is? AKor»  8;  Plbadino  akd  PBAcnoa^  ^  Ul 

ANIMALS. 
Bee  Railboam,  t,  4» 

ANSWERS. 
Baa  FUADiKo  a2id  PBAono%  8|  11. 

APPEALS. 

Btt  Actum Bi  mmb  Gliikt;  Cobts,  i;  Exbcutobs  abb  AiiuBiBnu9on% 

15|  PUUBIKO  AKD  P&AOTICBi  20^  20^  26^  28^  tl« 

APPEARANCE. 
Baa  AiMBBBl  abo  Clibxt;  Estates  of  Dbcbdbbti^  %  FiBiinrB  abb 

Pbactick,  8. 

APPLICATION  OF  PAYMSMIB. 
Baa  Btatutb  of  Lxmixatiori^  i. 

APPORTIONMENT. 
Mm  Lakblobd  akd  Tbkakt,  <  $» 
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APPBAI8EB8L 
8m  Buxmnt  DaMAiVf  6^  9* 

ABRBBT. 
U^  16)  Ldil)  PuuDOro  An>  Fluofioi^  4|  TkHFAfl^  <  Ik 

ASSESSMENTS. 
Bm  QiMTiamnMiAL  Law,  5t  Bunrm  DoMAnrt  7-9. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDIT0B8. 

L  Dmom  »  Failivo  CiBOuxarrAiicB  mat  Makb  AauaincBiiT  itf  ilMir 

yngmiy  for  the  payment  of  their  debti»  bat  in  lo  doin^  they  are  not  at 

IflMrty  to  reetriet  the  liability  of  their  aMignee,  or  extend  his  powen 

h&jmd  the  limite  which  are  prescribed  by  law.    Keep  t.  Samitnomf  40i, 

&  AflBlOHlIXHT  VOB  BVCKFIT  OF  CREDITORS  IKCLUDU  PoWKRTO  SrLL  UPOV 

CSuDiTf  and  is  therefore  fraadulent  in  law  and  in  faot»  as  operating  neo- 
osiarily  to  delay  creditors  interested  in  the  assigned  property^  where  it 
■nthorisee  the  assignee  to  sell  and  dispose  of  the  property  ''npon  each 
terms  and  conditions  as  in  his  judgment  may  appear  best,  and  most  to  tha 
interest  of  the  parties  concerned ."    IdL 

t.  AmiQTnaan  Which  hoes  not  Protios  fob  Patmbmt  of  Ail  DsBXi  ol 
the  assignor  before  the  residnnm  is  to  be  paid  back  to  him  is  Foid.  And 
the  term  "  individual  debts  *  used  by  him  in  making  the  assignment  can 
not  be  held  to  mean  all  his  debts  where  the  eyidenoe  shows  that  he  had 
other  than  individual  debts.    Ooddard  v.  Ha/pgood^  272. 

4  Amionhbnt  bt  Partners  Which  Qiybs  PREFiRBNcn  to  Sbparatb 
Partners  for  debts  they  haye  against  the  partnership  before  paying  the 
other  creditors  is  roid.     Id, 

••  Truster  or  Assionsr  for  Benefit  of  CREDiroBa  n  not  Intrnsbd  to 
Bi  Mere  Passitb  Dkpositart  of  the  estate  or  titte,  but  he  is  bound  to 
sorart  himself  actively  in  the  execution  of  the  object  for  which  tbs  assign* 
ment  is  made,  and  the  obeervanoe  of  good  faith  alone  will  not  fnlly  dis- 
oharge  his  duties.    Hutddnaon  ▼.  Lord^  881. 

§•  Bfbrt  Provision  in  Assionmbnt  for  Benefit  of  Creditors  Whiob  Ex- 
BKFT8  Assignee  from  any  liability  that  he  would  by  law  be  snbjected 
to  as  assignee  is  of  itself  a  badge  of  f  rand*  and  renders  the  assignnient 
void  as  to  creditors.    Id, 

T*  PftoviBioN  IN  Assignment  fob  Bketefit  of  Cbxditors  that  Assionbi 
SHALL  not  be  Pebsonallt  Liablb  in  the  premises  while  acting  in 
good  faith  leslilcts  the  assignee's  liability,  and  renders  the  assignment 
frandnlent  and  void  as  to  creditors.    Id, 

%m  AanoNXBRT  fob  Benefit  of  Cbedrobs  Adthobixing  Asuobbs  to  Sbia 
Abbionbd  Pbopbbtt  on  Cbedit  isi  unless  the  creditors  have  assented 
thereto^  fraudulent  and  void,  as  it  has  a  direct  tendeney  to  hinder  sad 
delay  creditors.    Id. 

H  FofWXBTO  Sell  "upon  Such  Tebmb  and  fob  Such  PBicn''  as  assignee 
shall  deem  advisablcp  included  in  assignment  for  benefit  of  ereditorsi  is 
B  power  to  sell  on  credit^  and  renders  the  assignment  firavdnlent  sad  voAd 
as  to  oreditors.    Id. 

Ml  Ammbxb  fob  Benbfit  of  Obbditobs  n  EsfOPPCD  so  Dnnr  vhat  Pabst 
li  GiBpnoB  who  is  Indnded  in  a  schednls  as  a  oraditor  in  an 
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i^plMl  aa  cOotr  for  Uvjiog*  a*  Um  rait  of 
goods  aMpMd.    /(I. 

Sea  Tbi»T8  abd  Tboszeb^  4. 

ASSIGNMENT  OF  OONTEACTB. 

1  Aatnmtmn  or  Ghosb  nr  Aanox  is  xor  CaicPLini  nr  TxmnRBDai  wna 
Koxioi  to  the  dsbtor,  either  ss  sgsinst  the  debtor,  or  s  sohssmiaat  sft* 
tsohing  oiodittMv  or  hama/de  porchaoer.    CZtxt/Uter  ▼.  Ooob^  157. 

tt  Debiob  is  vor  Avfaono  by  Aanomcnrr  ov  his  Obidiiob%  Olaix  vntfl 
he  haa  aotioa  thereof.    Smith  t.  Shoer^  73. 

S.  AsBiQinfBHTi.— Down  to  vhb  moksht  of  NoncSk  any  oontraet  vUeh 
a  dafator  makaa  with  hia  oreditor,  who  haa  aaaigiied  his  elainit  bj  whioh 
tha  debt  la  extingnlahad,  either  in  whole  or  in  part^  la  hinding  and  iraGd 
against  the  assignee,    OamUagher  t.  CaldweU,  85. 

Baa  BzaouiOBS  avd  ADiciNisnLATOBs,  2;  Guabdiah  abd  Wabdi  Joiw- 
MBsn,  14;  Kbootiabus  Ibbt&itmbnts,  9;  Vbbdob  abd  Vbbds^  6w 

ASSUMPSIT. 
L  MoBBT  Paid  qs  OoBTBAcr  or  Saus  Whioh  is  Wholly  RnoiBinD^ 
aiUiar  by  mntnal  ooosent  of  the  parties  or  by  virtae  of  a  aianaa  irtrntalatii 
tbarein,  or  the  oonaideration  of  which  whoUy  faik,  may  be  reooraged  by 
tba  party  making  each  payment  nnder  the  count  for  mon^  had  and 
laeairad,  if  he  has  been  gnilty  of  no  frand  or  illegal  conduct  in  tha  tcaaa- 
aotion.    Johuon  r.  JemUnfft,  823. 

t.  OOUBT  BOB  MOBET  HaD  AND  RSCBITBD  IB  UsUAL  ABD  BbTTBB  MODB  OS 

GOUBTIBO  in  an  action  to  reoorer  mon^  paid  on  a  rescinded  contraal^  ar 
on  a  oontract  the  oooaideration  of  which  haa  faulad;  bnt  a  special  connt 
Buy  be  need.  Id, 
S*  Spbgoal  Goitnt  to  Bboovbb  Monbt  Paid  on  Cobtbact  mcbt  Show  with 
Baffident  certainty,  from  the  facts  set  out  or  from  apt  aTezmants^  tiiat  the 
oonsidaration  haa  whoUy  failed,  and  that  each  failnre  did  not  prooeed 
fimn  any  frand  or  illagal  condnot  on  the  part  of  the  plainti£    Id. 

Sea  GuABABTTy  8;  Labdlobd  abd  Tbbabt;  6;  Nbguobboi^  1;  Patmbbti 

Set^fTi  1. 

ATTACHMENTS. 

t   DOOnOBB  THAT  PURCHASEBS   HavB   SOPBBIOB   BoVlTr  OYBB  GBBDROBi 

has  never  been  reoogniied  or  adopted  in  Vermont.    The  lien  of  sttaohfag 

creditors  creates  an  equitable  title  equal  to  that  of  pnrehaaera.    BigeUm 

T.  Topl^,  264. 
t.  Gabbishbb  fbom  Whom  Nothing  is  Dub  mat  Makb  Adtabcbb  ob 

LoABB  to  Dkfexdabt,  after  service  of  the  garnishment  prooeaB^  withoiit 

rendering  himself  liable  to  the  defendant's  creditor.    8mUk  t.  Dosii^  ML 
t,  Obb  cav  mot  bb  Subjrcted  bt  Gabnishhbbt  to  Pat  Qvabtitm  Mbbuii 

OB  WoBK  Albbadt  Pbbfobued  by  defendant,  as  he  haa  a  rig^t  to  insisi 

upon  the  entire  performance  of  the  work.    Id. 

4«  JUDOIIBBT  DbBT  IB  Ck>irBT  OF  ReOOBD  13  NOT   SUBJECT  TO  GABBtSBMBST 

in  a  snit  in  a  jnstioe's  court.    ClodfiUer  v.  Cox^  157. 
Ik  To  Bebdbb  Pebson  Liable  as  Gabnisheb  ib  Wdoobsib,  ha  mvat  hava 
in  hia  possassiont  belonging  to  the  defendant/  "  property,  monayt  ovedil^ 
ar  aflboti,''  or  he  must  be  indebted  to  the  defendant.    AnMt.  Dmtk^ 

See  Tbubts  abd  Teustbui^  8. 


ATTOBNEY  AND  GLDENT. 

ArnxxBirr  ov  AfiotBrnrs  oak  hot  bx  Quwtiojiai>  oat  AnsAL  qb  Wer 
ov  BaaoBy  where  the  reoord  in  the  oaae  showe  that  the  pertiee  q^peared 
bj  their  attomeys  and  agreed  to  a  decree  to  be  entered  as  the  Judgment 
el  the  eoart    I>¥mmiom  ▼•  HariweR^  176. 

Baa  AoBror,  8|  Bxaoimnui  akd  ADMiNiBimaiaH^  10^  lit  N>ir  biai^  t| 

PBOGXBfl^  1. 

ATTOBNMENT. 
Sea  Lahdlobd  arb  Tbnamt,  •• 

AUCnONa 

L  Auufimum  la  Bmabdbd  as  Aoxrt  or  Bovr  ViirDOB  ahd  Vmsii  of 
either  real  or  personal  proparty;  and  an  entry  made  by  him,  or  by  his 
elerk  nnder  his  direotion,  in  his  sale-book  at  the  time  of  the  sale,  oon- 
tsining  a  description  uf  the  property  sold,  the  names  of  the  sellsr  and 
pnzohaser,  and  the  price  and  terms  of  sale,  b  a  soAoient  mamonMidinB 
in  writing  within  the  intent  and  meaning  of  the  statate  of  frauds,  and 
binds  both  parties.    Do^  v.  WUder,  756. 

%  Axscstojsrtjais  Mxmobakdum  must  Show  oh  iis  Own  Fao^  or  in  oonneo- 
taon  with  some  other  writing,  the  whole  of  the  contract  between  the  par- 
tiesb  so  that  there  shall  be  no  need  of  raorting  to  parol  eridenoe  ta 
ascertain  the  terms  of  the  sale  or  the  intention  of  the  parties.    Id, 

S.  Adthobitt  or  Auotionbbb  to  Skll  Rial  Bbzatb  Kbbd  mot  Bb  ur 
Wbitiho.    Id. 

BAILMENTS. 

ICaBIUTOBT  OB  QBATUITOUS  BaILBB  18  BOCVD  QlTLT  to  SUOHT  DnJOBBOl, 

and  liable  only  for  groes  negligence,  in  the  safe-keeping  of  property;  but 
his  diligenoe  or  negligence  is  to  be  measured  by  the  oiivamstMMies  of  his 
ritaatlflo.    JmlAM  t.  MoOow,  154. 

Sea  OoMMoir  Gabbibbb;  Sales,  18|  WrnnBiRa»  Z. 

BALLOTS. 
See  ELBcnoNB. 

BANKRUPTCY  AND  INBOLVENOT. 

0sa  OvnorAJTB^  I;  Btidsztob,  5,  21;  Fbauduurt  OossymtMsnam^  \\  Qvafti 

ABvr,  7|  Pabititiov,  9;  Saues,  2, 4,  5;  Statotbot  LmnAnoMi^  VL 

BILLS  OF  EXCEPTION, 
flat  Bjlmjuwm  An»  AmaHmBATOBs,  15;  PLBADora  abb  Pbaohoi^  S8^  M^ 
•  28,29. 

BILLS  OF  BEVISW. 
See  EQirmr,  9. 

BILLS  OF  SALE. 
See  DBToniB,  4,  6;  Balh^  8. 

BONA  FIDE  PUHCHASEBa 
See  Salbs,  11. 
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BONDS. 
8m  BBFLiyxv,  8;  Subittship,  2,  8;  Vmnm  axd  VmnrnM^  IL 

BOUNDARIEa. 

1.  Iir  Caib  of  DapimcD  Bo(tni>abiks»  Mabkxd  Tnxws,  or  the  lino  m  Mtaallf 
mn,  most  control  the  line  which  courses  and  distftnoes  would  indimtSi 
It  is  a  gmeral  rule  that  courses  and  distances  must  yield  to  natuxal  olh 
Jeots  called  for  in  the  grant.     RUey  ▼.  Ortfin^  726. 

5.  WHBtr  Natural  Boundabt  is  Called  fob  in  Gbant  or  deed,  mch  line 

most  be  located  accordingly,  no  matter  how  wide  of  the  course  called 
for  it  may  be,  or  how  short  of  ur  beyond  the  distance  specified.  So  when- 
eFor  it  can  be  proved  th&t  a  line  was  actually  run  by  a  sunreyor  at  a 
certain  place,  the  party  shall  hold  to  such  line,  notwithstanding  any 
mist*ake  in  the  description.     Id. 

f.  In  Scalb  of  Evidence  as  to  Identi***/  of  Land,  courses  and  diatanoei 
occupy  the  lowest  grade.     Id. 

4.  LoNQ  OoouPATiON  UNDEB  GiYEN  LiNB,  which  is  exceeded  in  the  grant  ao* 
cording  to  the  courses  and  distances,  may  be  given  in  evidence  in  onUr 
to  prove  the  boundaries.    Id. 

6.  In  Event  of  Destruction  of  Natcbal  Boundabt  Makks,  either  by  d^ 

cay  or  the  improvement  of  the  country,  the  boundary  and  comers  formeriy 
marked  by  them  may  be  proved  by  hearsay.  Id. 
$•  If  Cxbtain  Linb  is  Agbeed  upon  bt  Two  Cotkbminoub  Owners  as  the 
boundary  line  between  them,  and  acquiesced  in  for  eighteea  or  twen^ 
years,  it  becomes  the  true  division  line,  notwithstanding  any  muwmj  it 
the  contrary.     Id. 

Se9  Possession,  2;  8. 

BRIDGEa 
See  Eminent  Domain,  11-13. 

BURDEN  OF  PROOF. 
Bet  Sxatdtb  of  Limitation^  19;  Trbpa«^  t. 

CARRIERS. 
See  Common  CABSiSBa. 

CASE. 
See  Nbglioeno^  1. 

CAVEAT  EMPTOR. 
See  Executions,  6. 

CERTIFICATE. 
■ee  Debds,  4;  Eminbnt  Domain,  2;  ETnnao^  lOl 

CERTII1CATES  OF  DEPOSIT. 
See  Kbgotiablb  lN8TBUMXim»  L 

CHANCERY. 
See  Equity. 
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GHATTRTA 
AL  Law*  5;  RAn^noAM^  1»  7| 


CHILD  EN  VENTBB  8A  MEB& 
8m  Pabxrt  and  Child^  !• 

OHILDBEN. 
8e8  Pabent  Azn>  Obha. 

GHOSES  IN  ACTION. 

8m  AmIONXSNT  OV  OONTBAiOn^  ]• 

CLIENTS. 
8m  Attobkst  AND  Cum* 

COLUSIONa. 
Bee  Shippino,  5-S. 

COLOE  OF  TITLE. 
ADmn  FoflnauoN,  9;  EjscfncxirT«  7| 

COMMEBCE. 
8m  Comtctutiokal  Law,  4;  TATATwm,  ?• 

C0MMISSI0NEB8. 
See  EviDKNCS,  3. 

COMMISSIONS. 
8m  BzaouTOBs  and  Admikibtbatoml 

COMMON  CAERIEES. 

OAnAOi  Gbatuttoublt  CARBTiira  MamEr  for  «  puMBUgiff  ii 
Uabls  lor  fli  lots  by  theft  if  he  hrw  been  wanting  in  Um  dflffm  ani 
attentioii  erdiuuily  required  in  his  sitnation  and  ciroimitteiiOH  te  Ite 
llMifal  pwfomuuioe  of  the  tnut.    Jenkku  v.  Motlom^  154 

8m  Bailboass;  Saues,  18,  19;  Shippivo* 

COMMON  LAW. 
Im  AovaasB  PoesBssioir,  9;  WATBBoooaaik  !■ 

OOMMUNITT  PEOPEBTT. 
8m  Mahhtkd  WoifXH»  L 

COMPETENCY. 
See  WiTNXssn. 

COMPBOMISE. 
8m  B?lDnra%  23;  Intanct,  4;  Jvoaumi^  lOl 

CONDITIONS. 
DnDS»  ^-3;  Bailroads,  7;  Sobsobiptiov,  1;  Wiixi^  I0« 
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OONBOKATION. 

CONFESSION  OF  JUDGMENT. 
8m  Puudino  avd  PKAiona^  C 

CONFUCr  OF  LAWS. 
8m  Ouababtt,  L 

CONSIDERATION. 

8m  Aamaan  Ooanuon,  4, 6^  11;  DrnKod^l;  Boonr,  S|  Ikun^  8^ 
lAKD  AHD  Tekamv,  8^  4,  6;  Mabriaok  asd  Ditobc^  I|  Ni 
lMHemmuBm»  lOi  PASDnasBip,  10;  Fiaaddio  axd  FftAmsa^  ^li| 
8auh^  1;  ScAXon  of  LncnATioKg,  12;  SviHBiRinH;  S. 

OONSIGNMSNIU 
See  Taxation,  4-7. 

CONSTABLES. 

8m  SHSBim  AKD  C(»8XABLM» 

CONSTITUTIONAL  LAW. 

L  Baoh  8fAn  n  SunoMB  within  us  Own  Sphxb^  m  an  indeptodanlOTV^ 
ereignty.    People  t.  Cofemiui,  581. 

8.  CONHTITUTION    OF   StATE  IS  NOT  TO  BS  RbOABDXD  A8  GrANT  OW  YOWaM^ 

bat  rather  mm  a  iBitriotion  apon  the  powers  of  the  legialataie;  aod  tiia 
legiilatare  may  exercise  all  powers  not  forbidden  by  the  coDatitation  of 
the  state,  or  delegated  to  the  general  govonunent,  or  prohibited  by  tta 
oonatitation  of  the  United  States.     Id, 

5.  WasBB  Fram BBS  OF  Constitution  Borrow  Provisions  bout  cunaiitaUoM 

of  other  states,  which  have  received  a  jndicial  oonstmotioii,  it  is  salb 
to  assnme  that  they  adopted  such  provisions  in  view  of  saoh  oonstmotiaa, 
and  aoqnieaced  in  its  correctness.  Id. 
4b  BiOHT  OF  States  to  Bboitlatb  Cobimerob  is  Conourrbbt  with  lliat  d 
congress,  provided  always,  however,  that  aU  state  regolationa  ininnaro 
tent  with  those  of  the  federal  government  on  this  sabjeet  musk  gtvs 
way^    Id, 

6.  Charter  of  Municipal  Corporation  Authobizino  Bxfbnbb  of  Hakibo 

8KBBBT  Imfbovbmbnt  TO  BB  Ahbesheo  npon  thoM  specitlly  benefited 
thereby  is  constitationaL    NiehoU  v.  OUy  qf  Bridgeport^  636. 
%,  Long  Aoquibsoenob  of  Commttnitt  in  Exbroisb  of  Imfobxant  Povbb» 
and  the  repeated  sanction  of  it  by  the  legislatore^  ought  to  be  soma  svi* 
donoe  of  its  legality.    Id, 

7.  Obdinangb  of  Town  Declarino  SEixiNa  of  Intoxioatino  Liquobs  Koi- 

bancoi,  and  imposing  a  fine  for  the  offence,  is  valid,  in  a  osm  when  tbs 
legislatare  has  oonf erred  npon  the  town  power  to  authorise  the  adoftiim 
of  such  an  ordinance.  Chddard  v.  PrendaU  etc.  qf  JadtumtiUef  773. 
ii  Act  of  LiaisLATaRB  is  Prbsumed  to  be  Constitutxonali  bat  in  a  ymgm 
OEM  the  oonrts  will  declare  statutes  unconstitutiaiial.  Saoh  sots  of  Urn 
Isgtslatnre,  either  stats  or  federal,  are  not  lawi^  Mid  ths  ooarfes  will  asl 
szeoute  them.    Bodom  ▼.  OmmndiUp  717* 
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••  Tnuf  "Ex  Post  Factto  Laws  "  relates  to  eriminal,  and  the  term  *'  retro- 
■peotiTe  laws  "  relates  to  oiyil,  eases.    Ex  poti  facto  laws  defined.    Id. 

10.  Law  mat  bb  ix  Post  Factor  akd  tkt  ComrriTUWOKAL,  provided  it  molli- 
fies instead  of  aggrayates  the  rigor  of  the  oriminal  law.    /d. 

iL  Rkbobpbotitb  Laws  Which  Sxsk  to  Taks  Awat  ob  IxnBnBi  wim 
VnnD  BiOHTB  may  be  unjnst  and  oppresstye,  but  there  are  nvmsNU 
cases  in  which  they  operate  for  the  benefit  of  the  oommnnity.    Id, 

tSL  It  n  Hxld  as  Skftlbo  Law  that  Rboistbt  Aoxs  may  be  passed  requir- 
ing oonTeyanoes  already  made  to  be  reoorded  within  a  reasonable  tlms^ 
and  that  an  older  grantee  failing  to  perform  this  dnty  will  be  postponed 
to  a  Junior  grantee  who  brings  himself  within  the  statate.  Such  has 
been  the  settled  policy  of  Georgia  from  1766  to  the  present  period.    Id, 

UL  Act  ov  1947.  Rsquxbxmo  Mabkiaob  Sbttlkkemtb  ezecated  before  its  pas- 
ssge  to  be  reoorded  within  twelve  months,  is  reasonsble  and  libsralt  and 
ii  oonstitntional.    Id, 

14.  PnoTXBioMB  DT  CUB  Diwbbbut  Statb  CoinrTiTOTiom  and  in  oar  f sdeml 
oonstitotion  against  the  paauge  of  ev  poti  faicio  laws  ware  soggested  by 
the  abuses  whidh  the  passage  of  bills  of  attainder,  etc.,  in  Bngland  oooa- 
sioned.    Id, 

Uk  It  has  Nbvbb  bbbk  Doubtbd  that  Valid  RRBOAonrB  Laws  may  bs 
enacted.  This  ii  acknowledged  by  the  civil  and  the  common  law.  It  Is 
geoeraUy  a  matter  of  discretion  with  the  legislature  how  far  it  may  be 
oxpedient  to  enact  such  laws.    Id, 

VL  BtATB  LBonLATUBBy  wHBiT  Acmco  wiTHDr  Palb  OF  OuHBmucnur,  has 
the  same  omnipotence  ascribed  to  the  British  parliamsni.    Id. 

See  Pboosss,  2;  Taxatiov. 

CONSTRUCTION, 
■ss  OluiBf IIUTWAL  Law»  %  8;  CoNTBAOEB,  6»  8}  BnaflBO^  8|  8ia8imii^  1| 

WiLiJi»  8^  12. 

CONBTRUCTiVK  NOTIGB. 
See  Dbbd8,4. 

CONTINOENT  LIMITATIONB. 
See  WiLU^  12. 

CONnNUANCB. 
fsa  Euuumas  ajid  Admdtistbatob^  14|  Naw  Tteai^  It  •• 

CONTRACTU 

!•  Law  wnx  hot  Imylt  Cohteaot  where  there  is  aa  sipruss  ooatnMl  bs» 

twsen  the  parties.    JTiiv  ▼.  IToodnc^,  826. 
%m  Whatbvxb  mat  bb  Faiblt  Impuxd  nioM  Txaiis  ob  LAVooAaa  ov  te 

STBUMBHT  is  In  Judgment  of  law  contained  in  it.    JSTsfaHwiOs  t.  XoH| 

881. 
iL  Pmmub^  TO  Bboomb  BnrDiNa  Obligatiox,  must  not  only  be  aads  to^  bol 

must  be  expressly  or  impliedly  accepted  by,  the  party  for  wiiose  bsasil 

il  was  meant.    UtraAmg  R,  R,  Co,  ▼.  Eddemaicki,  49. 
4b  OoBTmAOT  n  kot  Obbatbd  btSiomino  Papbr  AoBBBiiroToTAXB  Cbbzaih 

Anomrr  or  Stook  in  a  corporation,  if  it  should  afterwarda  be  iaootpsi 


798  Index. 

xmtod  with  otftftiii  privileges.  The  tramactioa  it  do  more  thsn  a  sakad 
«zpfosiioii  of  intentioii,  and  is  without  any  eaffioient  oonrideraiifln.    Jil 

IL  OoarTBAcr  iob  Dbuvsbt  of  Sfbcitio  Abtiolbs  can  hot  bs  CamnaraD 
oneo  CoHTBAOT  roB  Patmxivt  of  Monkt  withoat  the  oooMnt  or  deCeall 
of  the  oontraotor  or  promisor.    SmUh  v.  DanSf  390. 

C  WaaaMABAaoM  to  Oontsst  Pbobatk  of  Will  will  vot  Scffobt  Gov* 
VBAor  for  the  payment  of  money,  where  the  proof  fails  to  show  that  any 
fioond,  or  any  reaK>nable  gronnd,  of  contest  ezirtod.  Prater  ▼.  MUUr^ 
021. 

y.  Whibb  Hsbs^  aitbb  Comivo  of  Ao%  VouniTABiLT  Bbfobb  to  Do 
Bqvitt  by  restoring  a  party  to  his  original  rights  agaiosl  whom  they 
oiaim  a  rasdasion  of  a  oontract  mado  with  their  anoestor,  snoli  aol  will 
bo  d—mad  a  ratifioation  of  the  oontraot  of  the  ancestor.  Smd  ▼•  9Vr- 
mr.  187. 

IL  OoMTBAOT  Binds  Pabtt  to  Dio  fob  Qou>  nr  Calhobiiia  fob  Two 
Tbabs  at  IdU8T,  whore,  although  there  ia  no  atipolation  aa  to  tino^  he 
aggao%  in  oonaideration  of  the  adTancement  of  a  sum  of  moiiayy  to  sail 
for  Oalif omia  on  a  certain  day,  to  proonre  a  aoffioient  qnanti^  of  pro- 
Hrions  to  last  two  years,  to  forward  all  necessary  tools  for  digging  gold, 
and  to  oommsnoe  digging  as  aoon  as  possible  after  his  arrival  thsrs*  Bogi 
T.  Smkk,  632. 

i.  Whbbb  uvdbb  Comtbaot  fob  Wobk  Thibtt  Dollabs  was  to  bb  Paib 
IB  GBOOBBiBi  as  the  work  shonld  progress,  and  the  remaining  osmpen- 
Ballon  was  to  be  paid  by  a  carriage,  to  be  delivered  at  the  oomplstion  of 
the  work,  the  amount  becoming  payable  in  groceries  from  timo  to  time 
is  in  proportion  to  the  progress  made  in  the  work,  and  nothing  ozeept 
the  thirty  dollars  in  groceries  would  become  due  until  the  comj^otion  of 
the  work.    8mUh  r.  Davu^  390. 

10.  DbTBHBB  ok  OBOITND  of  NON-PEBFOBMAirCB  OF  GoiTTBAOT  UVATAILABU; 

WHBB.— Where  a  mortgagee  who  had  purchased  the  property  at  mori- 
gsge  sale  agreed  to  convey  the  land  and  the  unpaid  balance  of  the  Jndg- 
mont  against  the  mortgagor  to  the  defendant  in  oonaideration  of  a  certain 
■am,  the  defendant  can  not  defeat  an  action  for  the  sum  on  the  groond 
that  the  plaintiff  has  refused  to  assign  the  judgment  and  haa  oonForted 
it  to  his  own  use,  where  the  proof  fails  to  show  an  appropriatioQ  or  con- 
Tsrslon  of  it  by  the  plaintiff,  and  shows  that  one  of  the  defendants^  act- 
ing as  agent  for  the  others,  released  the  plaintiff  from  ■trrigning  it^  thai 
no  notice  of  dissent  was  given  by  the  others,  and  that  after  the  releass 
the  plaintiff  was  not  called  on  or  required  to  assign  it»  and  that  no  com- 
plaint of  his  failare  to  do  so  was  made  until  the  action  was  bronght.  A^ 
ertBom  T.  SrnUh,  234. 

11*  Unxxkccted  Contract  mat  bb  Set  Asidx  fob  Ixadbquact  ov  Cobbd^ 
XBATIOH,  but  inadequacy  alone  is  insufficient  to  justify  the  cancellation 
of  an  executed  conveyance,  except  in  the  case  of  an  heir  expectant  who 
sells  his  inheritance  before  he  receives  it.    Davidson  v.  LiUU^  81. 

12.  Pabtt  to  Illegal  Ck>NTRACT  will  not  be  permitted  to  avail  himself  of  iti 
illegality  until  he  restores  to  the  other  party  all  that  had  boon  reoetvod 
from  him  on  such  illegal  contract.     Hunt  v.  Turner,  167. 

Bee  Agency;  Assigkhent  of  Contracts;  Assumpsit;  Attachmbhti^  Si 
Auctions;  Deeds;  Equity,  3;  Estoppel,  1;  Bvidbncb,  9,  15^  16;  Bzao- 
UTOBS  AND  Administbatobs,  3<6;  Fraud,  2;  iNSANirr;  Inbubabcb— 


Indbx.  T89 

ICaBIHB;    liAKDLOiBD  ABTD   TSHAMT,   1;  MZSZAKX;    PAXXVXBSBIPS    PaI^ 

imrr;  Balm;  SniFFiiro,  1;  SPBozno  PsBfosMAircB)  Biasutm  ov  FkAUOS} 

fllATOTB   Of   LmXCAXXOHB;    BUBSCailFTIOir;   SUBSrVBBIF}   VlHDOB  AMU 
YWBKOMML 

OQMTBIBUTOBY  KEOUaENOB. 
See  8HIFPIK0,  H. 

OONVEBSIOK. 
Bee  Pabtitiok.  9l 

CORPORATION& 

!•  TxtMoaiM  THAT  PvBuo  18  HOT  Chaboxabli  wim  KaoLiQsnni  or  at 
OvnoBO^  ereii  m  against  snretiee,  applies  as  waQ  to  oonty  olBosn  as 
state  offidals.    CommimwedUh  t.  ^iio0»  79. 

IL  BzATUB  ov  OOCVTT  DnCUSBED.     M 

t.  Wheeb  Whabv  is  IK  PossnsiOK  ov  Cut  whieh  eaanisss  aa  sonliisivo 
saperrisioii  over  it^  and  collects  tolls  for  its  use,  it  is  a  Tiolatioa  ol  tlio 
duty  which  the  corporate  anthorities  owe  to  the  pnUio  to  let  it  get  ont 
of  repair.    Ptttdurgh  ▼.  Orier,  65. 

dn  Girr  Weigh  is  Owhib  ov  and  Oohtbols  Wbaxv,  and  ooQeots  tolls  for  the 
use  thereof^  is  liaUe  to  an  action  for  damages  hy  the  owners  of  a  Tsssel 
whieh  was  destroyed  by  reason  of  the  city  anthorities  permitting  a  large 
quantity  of  pig-iron  to  remain  npon  the  wharf  an  improper  length  of 
time»  thereby  oanaing  plaintiff's  boat  to  be  backed  oot  into  the  stream^ 
in  oonseqnenoe  of  which  it  was  nm  into  and  sank.    Id* 

§k  AonoH  AOAimrv  Citt  vob  Nsqlioxntlt  Ommiro  to  Ehiovb  Obsibito- 
noRS  VBOM  Wharv,  where  ordinances  of  said  city  require  said  removalt 
is  not  based  upon  the  ordinances^  or  the  faOore  to  enforoe  them.  The 
injury  consiits  in  a  yiolation  of  the  duty  which  arises  out  of  the  control 
which  the  city  has  over  the  port»  and  her  reoeipt  of  tolls  from  thoTeosels 
which  come  into  it.    Id. 

§•  That  Owkeb  ov  Boat  miobt  havb  Fobkeszt  Doastbous  OoKBaqoBvaBi 
ov  Landing  at  Whabv,  because  of  its  obstructed  conditiont  does  not 
relieve  the  city  which  owned  the  wharf  from  liability  for  such  damages, 
as  the  latter  is  held  to  a  greater  degree  of  vigilance  than  the  former.    Id* 

1,  COMPBMSATION  VOB  InJURT  CAN  BB  DeBCANDKD  OnLT  VBOM  ThOBB  WBOSB 

AeiB  AND  Omissions  bad  Dibbotlt  Caosbd  It.  The  negligsnoe  ol 
the  city  authorities  in  leaving  a  pile  of  pig-iron  on  a  wharf,  whereby 
plaintiff's  boat  had  to  be  backed  out  into  the  stream,  where  it  was  run 
into  and  sunk,  is  a  sufficiently  proximate  cause  of  the  loss  to  render  the 
city  liable.  Id, 
M,  Citt  Whioh  Maintains  Whabv,  and  Gollbots  Fbbs  vob  Usb  thbbbov, 
is  held  to  as  strict  a  responsibility  for  damage  to  a  boat  moored  thereat^ 
oooasioned  by  its  obstructed  and  unsafe  condition,  as  if  it  had  been 
an  insurer  of  the  vessel  against  all  dangers  from  which  a  well-regulated 
port  in  good  condition  would  have  saved  her.    Id, 

9.  Mastib  ov  Vessbl  has  Right  to  Land  at  Any  Pabt  ov  Whabv;  and  he 

has  the  faith  of  the  city  which  owns  the  wharf  that  one  part  is  as  safe 
as  another.    Id, 

10.  Citt  Bound  bt  its  Chabteb  to  Kebp  its  Stbebts  in  Repaib  is 
for  an  injury  occasioned  bv  its  neslect  to  do  so.    Erie  v.  Sthmjit^U^  87. 
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11.  In  AcnoN  AaAiKBT  Czrr  won  Pbbvittxno  Sthket  vo  BmAor  ix  UsaAfi 
Ck>in>iTioK,  whereby  plaintiff  was  injnred,  it  ie  no  def enM  to  anj  thil 
plaintiff  might  have  osed  other  street*  numing  parallol  with  the  do- 
feotive  one.  While  onlpaUe  negligence  or  want  of  oidinwy  oara  wodd 
be  a  defenae  to  anoh  aotion,  his  selecting  this  street^  to  which  tfao  antfaor- 
ities  isTited  by  not  oloeing  it  up,  does  not  amoont  to  snch.    /<f . 

IS.  Taxation— Lack  of  Funds.— It  is  no  defense  to  an  aotion  against  a  eilj 
lor  injury  caoaed  by  said  city  permitting  its  streets  to  remain  oat  of 
repair  that  said  dty  has  no  funds  on  hand  to  expend  for  repairing 
itreetSt  and  that  the  regular  tax  levy  was  exhansted,  when  the  diartsr 
ol  said  city  permitted  it»  with  the  consent  of  a  majority  of  its  inhafai« 
tanta,  to  levy  a  larger  tax  for  pnrposes  of  general  utility.    Id, 

18.  DlOLAKATXON  AGAINST   CiTT  FOB  FaILUBB  TO  KXBP  ITS  BTEBRi  Z«  Bb> 

PAIR  need  not  recite  the  act  of  the  legislatore  requiring  it  to  do  ao^  aor 
T»eed  it  aTer  that  the  oi^  has  sufficient  funds  on  hand  to  mako  sneh 
repaira.    ItL 

flee  CoNBRTDTioNAL  Law,  6,  7;  CoNTRAiCX8»  4;  Hiohwatb;  MiinuCT^  I| 
NiOLiOBNOB»  2;  Railroads;  Spboifio  Pibiormanor;  SiATimii  1}  8o» 
saRumoN;  Watrrooubsb. 

OOBXa 

I.  DnORRTION  OF  BqUIIT  in  AWARDOrO  OOSIB  18  PRRBUMRD  TO  BATB  BBV 

PROPRRLT  BxxRonKD^  there  being  no  evidenoe  to  the  ooutruy.  WaUkg 
▼.  Kinnard^  218. 

f.  Dbmand  d  Liquidated  so  tbatTrndrr  Bxxmftb  Drtrndant  from  Oom^ 
where  he  conToys  a  tract  as  containing  a  certain  number  of  aoraa  at  a 
oertain  price  per  acre  and  the  tract  falls  short  of  that  amoopt.    /dL 

t.  Vrndor  to  Ezxmpt  Hucself  from  Costs  bt  Tbndrr  Iu  an  aotioo  by  his 
Tendee  for  a  specific  perf ormanoe,  and  for  damages  on  aooonnt  of  a  diai* 
Rntioa  in  the  amount  conveyed,  must  tender  the  amount  owing  the  ven* 
dse  OQ  aooonnt  of  the  diminution,  and  also  a  oonvoyanoe  ol  the  laad.  A 

See  ExBCUTORS  and  AdminibtratobSi  10;  Judgmrbis^  19. 

00-TKNANCY. 

1.  Drbd  of  Onr  Trnant  in  Common  can  not  Affbot  Tsui  or  hnnam 
OF  HB  Co-Trnant;  whaterer  tide  such  deed  may  poipoct  to  ooBfoy. 
Bigehwr.  Topiif.TM. 

%  Trnant  in  Common  is  not  Estoffrd  From  Sbttino  or  his  Tnui  agsiust 
R  mortgage  on  the  entire  property  given  without  right  by  his  oo*t8nant» 
althon^  the  former  was  present  at  the  time  of  the  exeoution  of  the  note 
and  mortgage  deed,  drew  the  note  and  signed  it  as  surety,  filled  up  the 
mortgage  and  certificate  of  acknowledgment,  and  signed  the  aano  as 
witness  to  the  signature  of  the  mortgagor,  where  at  the  time  nl  auch  ezo* 
otttion  the  respective  titles  of  the  co-tenants  stood  upon  the  reootds^  and 
the  mortgagee  was  chargeable  with  notice  thereof.  The  doctrine  of 
estoppelui  pcBu  has  no  application  to  such  a  oaae^  for  no  fraud  fans  been 
committed.    Id. 

%  Trnant  in  Common  mat  Brdrrm  Common  Land  sold  under  n  judgmsol 
against  the  anoestor  from  ^om  the  co-tenants  derive  title,  without  ex- 
press authority  from  his  co-tenants;  and  a  tender  of  the  redemptiMi 
money  by  him  inures  to  the  benefit  of  all,  and  if  let  into  possessk^  is 
the  possession  of  all.    OeiUrff  ▼.  Oentrp,  137« 
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4.  Tmmakt  or  Oomnnr  Don  mn  Waits  Bight  to  Fabiioipatb  nr  Rdbmf- 
nov  ol  the  oominan  land  under  a  bill  filed  by  one  of  bis  oo>tenanti^ 
wfawebe  sets  opan  unbigaont  answer  to  tbe  biU,  alleging  tbat  be  thinks 
the  oomplainant  is  not  the  proper  party  to  redeem,  and  he  does  not  wish 
to  Join  in  the  bill  nnder  an  apprehension  of  failure  and  liability  for 
eiMili^  sabmitting  it  to  the  chancellor  whether  the  tender  of  the  redemp* 
tloB  nMMMy  was  Tslid,  and  stating  that  he  prefers  the  pnmbassr  te  bara 
tiw  bad  fmlher  than  tbe  oomplainant.    Id. 

See  HoioBBTBAD,  3;  PABrmoir. 

COUNTIES. 
See  OoBPO&ATiONB,  2;  SfmamHiF»  t. 

OOUBHES  AND  DI8TAK0SBL 
Bee  BouKDABUB. 

OOUBTS. 
See  OmciB  and  Offiuim. 

OOVENANT& 

!•  GBAHonnr  wm.  Bwobcb  Claim  iob  Bbbaoh  ov  WAXBAinnri^  wbara  thers 
has  been  only  a  partial  eviction,  and  threatened  one  as  to  the  remainder 
imder  title  paramount,  out  of  other  lands  frandnlently  oonTeyed  by 
grantor  to  his  heirs  at  law,  he  having  meanwhile  died  insolvent  and  in- 
testate^ and  there  being  no  administration  upon  his  estate.  HIggiiu  v. 
Johnton^  644. 

i,  RviDMOB  ov  Vbndu^  Possxmion  as  Tenant  of  Abtsbsi  Holdxb, 

VHKN  0EXD  TO  HiM  WAS  HaDS,  IS  NOT  ADMIBSnUi  FOB  VXNDOB  in  an 

action  for  breach  of  covenant  of  title;  because  knowledge  by  both  par- 
ties of  an  adverse  holding  and  want  of  fraud  does  not  relieve  vendor 
from  liability  to  nuke  good  his  covenant.    AbemtUkif  v.  JBomtrntm,  459. 
Bee  AonoT,  11;  Riuusx;  Substtship,  2;  Vbndob  and  VBn»n^  l^S. 

COYEBTUBE. 
Bee  Mabbiaox  and  Divobok 

CBIMINAL  LAW. 

L  banonnMT  moit  Seatb  Facts  CoNsriTUTiMO  IixBOAmr  of  an  soft 
diarged  as  a  crime  which  is  not  unlawful  per  m^  but  beoaaMS  so  mHj  nn- 
der oertsin  cironmstanoes.    Pearee  v.  Siate,  135, 

t.  Wbbbb  Bbvxbal  Counts  abb  Laid  in  iNDicxuBBrr,  one  for  larosny  of 
certain  good%  others  for  receiving  the  same  knowing  them  to  have  been 
stolen,  and  others  for  aiding  a  person  to  conceal  the  ssiae^  hsU  that  the 
praseontian  need  not  elect  on  which  count  the  prisooer  shall  be  proceeded 
agsinst.    Dowdif  v.  CkmmomoedUh,  814. 

H  In  Mbdbibanob,  thbbb  is  No  Mxbgxb  ob  Subpihbion  of  Pbitati  In* 
JUBT  nnta  after  satlsfaotion  is  made  for  the  public  ii^uzy.  8kkU8  v. 
7oi^^^  606)> 

4L  PiDTATB  Injubt  BanTi/riNO  fbok  Involuxtabt  MANSLAuaBSiB  nr  Pb^ 
lonABOB  ov  Lawful  Aoi;  where  the  necessaiy  cautkm  and  disoration 
hsfo  not  bean  observed,  is  not  merged  in  the  pobllo  injury,  or  soiipsadsd 


until  after  that  hai  been  %Temg9d;   for  «di  ■*^TH*iif**t^  ii  a 

meanor,  not  a  fekmy.    Id. 
Ik,  Mmmm  PBnmcs  at  CoioittnoH  or  Owwanm  will  vot  Cobbxriitb  Faarr 

Pbihcipal  nnleai  he  aids,  aniatB^  or  abets.    Commamgbtjf  t.  SUaie,  370L 
i.  On  Pbxbbst  at  Gomjobbion  of  Gums,  Who^  hayivo  Mxaksok  Abiutt 

90  Pbsteit  ita  perpetration,  stands  by  withoat  interfecing  or  attampti^f 

to  apprehend  the  felon,  thon^  by  no  means  gniltlnsi,  does  not  thsrrl^ 

beoome  either  a  principal  or  an  aooesaaiy.    I<L 
7.  Br-0TAKDKB  IS  hot  Pebitmxd  to  Kxow  SriBcr  OF  OxiAT  VnuEVcx  as 

well  as  the  person  who  inflicts  it.    Id. 
H  ImnuTcnoN  that  if  PAnoim  wab  SzAHDoro  bt,  within  a  few  feat  of  the 

assail  lints,  and  if  ha  did  not  interfere  or  attempt  by  word  or  act  to  anait 

the  Tidlenoe,  it  is  a  vety  strong  cirenmstanoe  against  him,  and  may  of 

itself  satisfy  the  jury  of  his  adTiaing  or  proenring  the  blows  to  be  ia- 

flicted,  is  erroneoas.     /tf . 
t.  AoGBBSABT  IS  Ohb  ih  Somx  Mahrbb  Cobbbutbd  witb  Cbdo^  either 

before  or  after  the  fact,  bat  who  was  not  present  at  the  time;  while  a 

principal  in  the  seoond  degree  most  be  present  either  aotoally  or  con* 

stmctively.    Id, 

10.  Qvx  Who  FBAimnuDiTLT  Ikdugu  Iixitkbatb  Pzbsov  to  Sioh  Kon, 
representing  it  to  be  for  a  leas  sum  than  it  really  is,  b  not  gnilty  of 
forgery.     CommonweaUh  t.  Samtef,  91. 

11.  Fobobbt  is  Fbaudulsmt  Makiitq  or  ALTiBiira  of  Writino  to  the  preja* 
dice  of  another's  right.    Id, 

12L  Indictment  fob  Labobnt  should  Dbscbibb  Pbopbbtt  alleged  to  have 
been  stolen  with  reasonable  certainty.    State  v.  Marqf,  439. 

IS.  Indictment  Chaboino  Stbauno  of  ''Mbat**  is  Bad  for  ragaeness 
and  xmcertaiDty.  The  term  applies  not  only  to  the  flesh  of  animals  need 
for  food,  but  in  a  general  sense  to  all  kinds  of  prorisions.    Id. 

14.  KON-CONSBNT  OF    OWNBB    OF    PbOPKBTT    AUJMED  TO  BB  &T0LBB    MUSI 

BB  Shown  by  the  testimony  of  the  owner,  if  known.    IcL 

15.  Whbbb  Defendant  u  CoNVicrED  of  Manslaughter  on  Indigtmbnt 
FOB  Mubdeb,  and  the  verdict  is,  on  his  motion,  set  aside,  he  may»  on  a 
seoond  trial  for  murder  on  the  same  indictment,  plead  the  former  oonvio- 
tion  of  manslaughter  as  an  acquittal  of  the  crime  of  murder.  But  he 
may  be  tried  again,  on  the  same  indictment,  and  conyicted  of  man- 
slaughter.    People  y.  QHmore^  620. 

16.  To  Render  Onb  Principal  in  Seoond  Dzorbb  in  Murdbb,  it  must  be 
proved  not  only  that  he  was  an  eye-witness  of  the  infliction  of  the  deadly 
blows,  or  present  either  cujtually  or  constructively,  but  also  that  he  aided 
and  abetted  the  transaction,  that  he  countenanced  or  enoonraged  the 
felon  in  the  fact,  or  had  some  participation  therein.  Ccnmamghi^'w,  StaUg 
870. 

17.  To  JuBTiFT  Homicidb  ON  Qround  OF  Self-defensb,  the  deoeaaed  must 
indicate  by  some  act  or  demonstration,  at  the  time  of  the  inlliwg^  «  present 
intention  to  carry  out  a  deadly  purpose,  thereby  inducing  a  reasoiisWe 
belief  on  the  part  of  the  slayer  that  it  is  neousaiy  to  deprive  him  of  tifa 
to  save  his  own;  and  it  is  not  sufficient  that  the  deceased  had  the  maaDi 
at  hand  for  effecting  such  purpose,  unless  the  avidanoe  shows  boiim  aot 
«r  demonstration  to  carry  it  out.    ffarrium  ▼•  8iat§t  400. 
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!••  Deluoolately  KnxiKo  ▲  Man  to  Tmmtvfi  Mxu  Tbbpam  tjwfoi  Paor* 

nrr  n  Mubdib^  wliether  tiioh  tre«pMs  oonld  or  oonld  aot  b«  olliaiHM 

preTented.    Id. 
!••  IiTDioiMxirT  lomFmAUDcmTLr  RiOBnniroSxouDr  Goods  BMd  notaUifa 

Um  name  of  the  ponon  from  whom  raoh  goods  wers  rsosiTsd.  nor  thsl 

his  name  is  unknown.    8iaU  r,  Haaardt  96. 
n.  Wbbu  iKDicncxKT  GoHTAiNs  Two  OB  MoKB  Ck>nim  CKABonra  dlffwsnft 

offsDssi^  tho  oonri  need  not  compel  the  proeeoator  to  ssleot  npoo  whidi 

eoont  he  will  snhmit  the  oanse  to  the  jury.    Id, 

iso  OummvtumAJL  Llw,  9,  10,  14;  ELionojfa^  i;  Jubt  avd  Jvbom) 

Libkl;  NiGLiOBiroi,  4. 

CBOSS-BILLS. 
Bee  Egtrmr,  & 

GBOBS-EXAMINATION. 
See  WiTNusis^  5. 

DAMAGES. 

OmnQiTBHTiAL  Damaqh  musv  bb  Pabtioulablt  Atbbbbdl  (hmtinffham 
T.  SnUik,  883. 

8se  CoBPOBATiOHS;  BminmT  Domain;  Noisanob;  Railboam,  6;  Salbs,  14f 
SHtFrivo»  6-8;  Slandbb,  S,  6;  Tbbbpabs,  6;  WATSBoouBsaiy  S;  4,  6^  7«. 

DEATH. 
8m  Aobbot*  9;  Bxboutobs  axo  Aoiiinibtratobs,  8;  NBOLiOBirai^  4)  Plba»- 

VXQ  AND  PraCTICS,  10. 

DECLARATIONS. 
See  Advbbsb  Fdasissioir,  8;  Gorpobatiohs,  18;  Dnaro^  St  BraonoDrr,  i$ 
BTXDBirci»  12;  17,  18;   Exboutobs  and  Aj)iniriBTBAT0B8»  2;   Fbaudu* 
un  CoNTBTANCBES,  6;  Intakcy,  3;  Pabsbt  and  Obxu^  19;  Plbaddni 
AMD  Pluonoi^  3;  4»  7;  Rebcaikdbbs,  3,  4;  Wills,  9;  WrmrBiML  ^ 

DECREEa 
See  JuDOMBNis. 

DEDICATION. 

1.  OwBBB  pv  Land  mat  Dsdicatb  It  bt  Pabol  to  Pvblio  Us&  Chts 
diner  ▼.  TisdaU,  407. 

fL  Dbdigation  Applies  to  Publio  Landing,  and  may  be  supported  on  the 
■ame  principle  of  public  policy  and  convezdenoe  as  a  dedication  of  a  pub* 
lie  highway  or  street.  The  power  over  the  land  parted  with  by  the 
owner  and  acquired  by  the  public,  in  a  dedication  of  a  pubUo  l^njifa^g^  {g 
but  an  easement  or  right  of  transit,  and  is  no  greater  privilege  in  er 
power  over  the  land  of  another  than  that  given  1^  the  dedication  of  a 
publie  highway  or  street.    Id. 

S.  QuBsnoN  op  Dedication  is  to  bb  Submittbd  to  Jubt  upon  the  eirooa* 
stanoes  of  each  particular  case,  and  among  others^  a  most  material  in* 
qniry  should  be  whether  an  intention  on  the  part  of  the  land-owner  ts 
dedicate  has  been  shown.    Id* 


804  Index. 

» 
-4.  XJOM  OJ  iTSSUr  OVOBT  VOV  TO  BS  EVIDXNCB  OV  DlDiaAnOV  in  ft  OOOBlrf 

where  rottcU  aiiA  highway!  are  enjoyed  over  landi  withoot  any  aattorify 
of  law,  and  by  the  tadt  permiaaion  of  the  owneriy  bat  without  any  aeti 
■bowing  an  intention  to  appropriate  and  yield  the  property  to  pablie 
nae.  Other  facta  and  oiroamatanoea  ought  to  be  ihown  which  might  not 
ooly  eridenoe  an  intention  to  devote  the  use  of  the  property  to  the  pQUifl^ 
bat  an  aotaal  appropriation.    Id, 

^  Pbofibtt  im  Which  Easeicxnt  n  Aoquirxd  bt  Publio  bt  DsDiouLnov 
WILL  Rbvbbt  to  Obioinal  Owhtkr,  provided  he  hae  not  in  eome  man- 
ner parted  with  his  interest  in  the  soil,  if  the  use  and  enjoyment  be  ra^ 
'linqnished  or  abandoned,  or  if  there  be  a  non-user  for  a  sufficjant  length 
of  time  to  be  evidenee  of  a  discontinuance  and  abandonment.    Id. 

IL  Obioinal  Ownxb  of  Land  Dedicatbd,  ob  Thosb  Claimino  uhdbb  Him» 
MAT  Maintain  Bjecticent  against  a  permanent  incumbrancer  who  oc- 
cupies and  uses  the  whole  or  a  portion  of  the  land  dedicated  lor  pmpowi 
repugnant  to  and  inconsistent  with  the  public  use.    Id, 

DEEDS. 

L  Onlt  Pabty  Defbaudbd^  or  Thosb  CLAmnro  undbr  Hm,  can  take  ad- 
vantage of  inadaquacy  of  consideration  or  other  eireumatanoea  of  fraad 
attending  the  execution  of  a  deed.    DavkUan  v.  LiUlef  81. 

S.  Pabol  NsGonATiONS  Maob  bithxb  at  ob  befobb  Makino  of  Dbbd  axi 
Mebged  therein,  and  can  not  be  allowed  to  alter  or  modify  ita  legal 
effect.    MiUonv.  WcUkhui  481, 

S.  Dbed  Void  as  to  Third  Pebsonb  bt  Reason  of  Advbbsb  Hou>nro  n 
nevertheless  Valid  as  between  Parties  thereto^  notwithatanding 
the  vendee  was  in  possession  as  tenant  of  the  adverse  holder  when  the 
deed  was  made.    AbemcUhy  v.  Boazman,  459. 

4.  Lodgment  of  Deed  with  Town  Clerk,  with  Instructions  to  Rboord 
It,  and  his  certificate  that  it  was  so  left,  are  a  sufficient  record  of  the 
deed  to  charge  subsequent  parchasera  and  creditors  with  conatructiva 
notice  of  IM  existence  and  ezecuti<m«  and  snch  deed  givea  to  the  grantee 
tUkt  priority  of  title  that  must  prevail  against  a  subsequent  mortgagee. 
Bigehw  v.  Topl\f,  264. 

ft.  Identitt  of  Land  Intended  to  be  Conveted  by  the  deed  is  a  question  of 
evidence  to  be  passed  upon  by  the  Jury;  and  if  described  with  sufficient 
certainty  as  to  be  rendered  certain  by  other  testimony,  it  ought  to  hava 
been  permitted  to  go  to  the  juiy.    Ccantey  v.  Stanfield,  219. 

••  Conditions  Scbsbqubnt  in  Deed  are  not  Favored  becanaa  th^  aorve  ta 
defeat  estates.     Taylor  ▼.  StUtan^  082. 

?.  Conditions  Subsequent  in  Deed  are  Good  whenever  their  perfonmaDceii 
not  impossible  or  does  not  afterwards  become  so  by  the  act  of  God  or  of 
the  grantor,  and  they  are  not  contrary  to  law  nor  repugnant  to  the  deed; 
otherwise  they  are  void,  and  the  grantee  takes  an  abadnte  estate.    Id, 

§,  Condition  in  Deed  Conyetino  Feb  that  Convbtanob  m  to  be  Void  upon 
failure  to  pay  purchase  money  is  not  void  as  being  repugnant  to  the  fee 
oonveyed.    Id, 

Boundaries;  Constitutional  Law,  12;  Co^rBNAjror,  1;  CoTSVAKnt 
Detinue,  4;  Equitt,  9;  Bstoppbl,  2;  Evidbncb,  11^  18;  Foroiblb  Bv« 
TRY  AND  Unlawful  Detainer;  Infancy,  1,  2;  Married  Woxbic,  4; 
Mortqaoes,  1,  2;  Partition,  8^  9;  Partnbrshiv,  3,  4»  7;  POMSmoii,  f| 
Vendor  and  Vendee.  1. 
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DE  FACTO  0FFICEB8. 
See  Mandamus,  1. 

DEFAULT. 
Bee  Nkw  Tbiai^  2. 

DEFINITIONS. 
8m  OmfBOfMBAL  Law,  9;  Criminal  Lav,  II;  Domaiu^  1}  flUlMb  ^ 

DELIVERY. 
See  Sales,  3,  9»  17-19. 

DEMAND. 
See  DKcnrnx,  1;  GuARAiiTr,  8b 

DEMURRER. 
See  Pliadino  and  Pbactioi^  6^  SOl. 

DEPOSITIONS. 
Sm  EnBorco^  S-4;  Plbaddto  and  P&Acnoi^  11,  IS|  Sauil  tl 

DEPUTIES. 
See  SBBBifn  and  Gostr. 


DESCRIPTION. 
Sse  BonvnABiBB,  2;  Crimikal  Law,  UI»  1S» 

DETINUE. 

U  Ko  DnuvD  n  NiOMSABT,  ik  Dsnirua,  fOBTBiiimio  BaoovRsWifrt 
SsTARATB  Taonsnr  levied  opon  and  eold  for  hiubftnd's  debte.  {yjMU 
▼.  Bmidermn,  S6d. 

S»  Dmlaration  ov  Pxbson  in  PoesBssioN  Of  PBOPnoFT  TBAT  It  BibOiroiD 
«o  Anothxb  is  Compbtsnt  tor  Plainthf,  in  an  action  of  detinne,  ae 
fonning  part  of  the  res  gesicB,  oonnected  with  and  explanatory  of  the  poe- 
eession;  bnt  if  he  hold  ah  guardian  or  trostee,  each  declaratioa  wonld  b» 
Inadmiseible  against  the  ward  or  eegkU  que  trutL    Ndton  v.  Ivermm,  442L 

t.  EriDRNOS  or  Control  or  Propertt  bt  PLAiNnn^  Grantor,  wbilb  ik 
Ahotexr's  Posbisbion,  is  adnuasible  for  plaintiff  in  detinue;  bnt  evi- 
dence  of  an  immaterial  fact  is  not.    Id, 

4.  DiBD  or  RxvocATioN  AND  BiLL  or  Sale  arx  ADMissnnjB  Etidxnce  roB 
Dktsndant  in  Dstincx  to  show  that  an  iniant  grantor,  after  he  became 
of  age,  diaarowed  his  deed,  executed  while  a  minor  to  plaintiff  as  trustee 
for  said  grantor's  children,  and  made  another  disposition  of  the  property. 
SlamghUr  ▼.  Ounnmghani,  463. 

A.  Etidxnos  Tending  to  Show  Title  in  Defendant,  such  as  a  release  froua 
a  stranger,  or  transfer  of  all  interest  in  the  property,  is  adnussiblo  for 
defendant  in  detinue.    Id, 

t.  Defendant  in  Detinue,  Claimino  under  Bill  or  Sale  trom  Plaint* 
nrr's  Grantor,  Executed  after  He  Became  or  Age,  and  who  derived 
title  from  his  grandfather's  will,  bequeathing  property  to  him  and  his 
elder  brother,  may  put  in  testimony  showing  that  the  elder  brother 
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diiMtUfied  with  a  division  of  the  property  mftde  ptefwiooM  to  the  Mil  of 
■ale,  and  that  defendant  had  paid  him  for  his  ehtims  npon  it»  to  rebot 
STidenoe  introdnced  by  plaintiff,  tending  to  show  a  division  of  property 
between  the  two  brothers  while  the  younger  was  a  minor,  and  that  tbs 
elder  was  satisfied  with  it.    Id. 

Bee  WiTNXssEB»  3. 

DISCOVERY. 
See  Equtct,  7»  10. 

DISSEISIN. 
See  Advxbsb  Possnsiov. 

DISTRESS. 
See  Rbplevik,  1. 

DIVERSION. 

See  WATEBOOUBSBk 

DIVORCE.   ' 
See  llAxauAOB  akd  Divobci* 

DOMICILE. 

I.  iMQAh  iDxa  ov  DoMiciLB  Includbs  Home,  Rbsidbii€%  avd  Bosiim^  as 
Tnffit^riftl  elements,  and  means  the  place  where  a  man  has  his  pecmansnt 
residence  and  established  business.    Pearce  v.  Staie,  135. 

t.  Bbsidxnob  OF  Mab&ixd  Man's  Family  is  not  Nbcbssabilt  ma  Domxgiu, 
even  where  there  is  no  separation.  The  presumption  is  that  it  Is  his 
domicile,  bnt  the  presumption  is  one  of  fact  and  not  of  law*  and  may  be 
overcome  by  proof.    Id, 

DOWER. 

1.  To  SusxAiH  Widow's  Titlb  to  Dowxb,  Snanr  in  Dbkd  is  so*  Ikdd- 

pbnsablb:  it  is  sufficient  that  her  husband  had  a  seisin  in  law  dozing 

the  coverture.    Pledger  v.  EUerbe,  123. 
S.  In  Burr  Claimino  Dowkb,  Seisin  of  Dbcbased  Husband  is  PBxsinfBD 

firima  faciei  on  showing  that  he  had  a  conveyance^  or  held  possession  of 

the  land.    Id. 
S.  In  Action  fob  Dowbr  Bbouoht  B7  Widow,  one  who  claims  or  deraigns 

title  under  her  deceased  husband  is  estopped  from  denying  the  seisin  of 

the  latter.    Id, 
lb  Widow  Claimino  Doweb  is  Estopped  by  Fobbolosxtbb  of  Mobtoaoi 

made  by  her  late  husband,  from  showing  that  such  mortgage  was  invalid 

because  not  legally  attested,  although  she  was  not  a  party,  either  te 

the  mortgage  or  to  its  foreclosure.    Id, 

See  Pabtition,  6. 

DUPLICITY. 
See  Pleading  and  Pbactxci^  5,  6. 
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EASEMENTS. 

Actual  OBSTEUcnoir  ov  P&ivatb  Bight  or  Wat,  as  by  incloong  and  ooL 

tiv»ting  it  for  ten  yean,  extinguishes  the  plaintiff**  right  thereto.  Banfm 

T.  Teami,  127. 

See  DiDiGATioir,  2,  5;  Bailboads,  6. 

EJECTMENT. 

1.  FdsnBSZON  OF  Bxal  Bstatv  la  Pbiica  Faoh  Evidehui  ov  Titlb»  and  k 

soffieient  to  enable  a  party  to  maintain  ejectment.  Plume  ▼•  Seward^ 
599. 

2,  P08SI88ION  TO  Emtitlb  Pabtt  to  BBOoysB  IN  Ejbctmxitt  must  hb  Ac» 

UAL,  bona  Jlde  oocnpation,  a  poueado  pedis,  a  sabjection  to  the  will  and 
control,  as  contradistinguished  from  the  mere  assertion  of  title  and  the 
exercise  of  casual  acts  of  ownership,  such  as  recording  deeds,  paying 
taxes,  and  the  like.    Id, 

S.  Proof  of  Pbiob  Possission  is  Sufficient  to  Maintaik  Ejectment 
as  against  a  mere  naked  trespasser.    HtUehimon  v,  Perleif,  578. 

i.  Allegation  that  Plaintiff  was  in  Possession  at  Time  of  Oubtbb 
complained  of  is  sufficient  allegation  of  title  to  sustain  the  declaration,  fd. 

5.  Possession  Gives    Right  of  Action  in   Ejectment  against  Me&i 

Trbspasseb,  even  where  title  may  be  shown  to  exist  in  another.  Be- 
queUe  ▼.  Cauljielfl,  615. 

6.  Where  Party  Belies  Solely  on  Prior  Possession,  that  reliance  may 

fail  if  it  be  shown  that  he  Yolantarily  abandoned  his  possession  without 
the  purpose  of  returning.    Id, 

7.  Possession  Coupled  with  Color  of  Title  most  Prevail  in  Eject- 

ment, except  where  a  better  title  is  shown  in  the  defendants.  Winona 
V.  Christy,  597. 

8.  Plaintiff  in  Ejectment  is  not  Compelled  to  Prove  Fee-simple  Title, 

although  -he  may  have  alleged  it  in  his  declaration.  He  may  rely  on 
prior  possession,  if  he  choose  to  do  so.    Id, 

9.  Defendant  in  Ejectment,  Who  is  Naked  Trespasser,  can  not  Give 

Evidence  of  title  in  a  third  party,  nor  collaterally  impeach  the  validity 
of  a  conveyance  to  the  plaintiff.     Id, 

10.  In  Ejectment,   Plaintiff  may  Sue  One  or  More  Defendants,  who 
may  answer  separately,  or  demand  separate  verdicts;  but  unless  they 
do  BO,  they  will  be  concluded  by  the  general  verdict.    Id, 

11.  Title  of  Plaintiff  in  Ejectment  may  be  Assailed  and  Destroyed  in 
any  legitimate  manner,  and  a  judgment  thereby  prevented  in  his  favor, 
although  the  defendant  offers  no  evidence  of  title  in  himself,  since  tht 
plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not  from  the 
weakness  or  want  of  title  of  the  defendant.    Gardiner  v.  THsdale,  407. 

12.  General  Issue  in  Ejectment  Puts  Plaintiff  on  Proof  of  a  valid  legal 
title  as  well  as  a  right  of  entry  at  the  time  of  the  demise,  otherwise  th« 
defendant's  po3session  is  sufficient  prima  fade  evidence  of  title  in  him. 
PraU  V.  PMlips,  162. 

13.  Verdict  in  Ejectment  must  Specify  Plaintiff^  Estate  in  the  prem* 
ises  if  it  be  for  the  plaintiff,  and  the  judgment  must  be  that  he  recover 
possession  according  to  the  verdict,  under  the  Tennessee  statute  of  1852. 
Id, 

Bee  Dedication,  6;  Estoppel,  2;  Evidence,  12;  Executions,  8;  New 
Trial^  9,  10;  Pleading  and  Practice,  12;  Vendor  and  Vendee,  5. 
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ELECTION. 
8m  CBmnrAL  Law,  2, 19;  Infajtot,  3;  Naoiiaiirai^  1;  Wnu^  II. 

ELECnONB. 

1.  BOABD  ov  Elsoxiok  Cavtabsibs,  to  whom  the  judges  or  boenl  of 

vetoni  their  oertifioate  fhowing  the  namber  of  Totee  cert  for  eeeh  cendl- 
dAtOp  can  only  deolare  the  resalt  as  shown  by  such  certificate.  Bocb 
board  of  caiiTassers  can  not  pass  npon  the  qnalification  of  votare  or  the 
xeoeption  of  ballo|s;  nor  can  it  determine  whether,  in  »n%Ving  up  the  r^ 
■alt  of  the  poll,  ballots  should  or  should  not  be  counted.  These  quer 
tions  can  only  be  considered  by  this  board  in  cases  of  contested  eleetions. 
People  Y.KOdt^.lflQ. 

t.  Wbhbb  Statdtb  Biquibb  Balloxb  to  bi  WBiXTBir  OS  PuvimD  <a 
Whitb  Pafbb,  without  any  marks  or  figures  thereon  to  distingniah  one 
ballot  from  another,  ballots  on  paper  tinged  with  blue,  baring  bluish 
lines  thereon,  plaoed  there  by  the  manufisatuver,  but  not  intended  to  dis- 
tinguish one  ballot  from  anotlier,  axe  upon  white  pi^sr  within  tiie  mean* 
ing  of  the  statute.    Id, 

••  Lboautt  ov  ELBcnoir  dobb  not  Dbpbhd  upom  Dbolabatiov  <w  Boabo 
or  BLBonoN,  and  where  such  declaration  is  illegally  withheld,  the  xi^^ 
to  the  office  Tests  in  the  person  elected,  without  such  dedacation.  Tbm^ 
anthority,  rights,  and  powers  of  officers  are  derired  from  the  eleetian, 
and  not  from  the  returns.    Id. 

4.  PummiBiiT  iQB  Illbqal  Voixino  bov  SBOWDni  Oboobsb  oar  Illbqait 

•  m  n  Bad,  as  where  it  charges  the  defendant  with  nnlawfolly  retiBg 

in  a  certain  county,  not  being  *'a  qualified  voter  ol  the  ooontiy,'*  but 

does  nofl  state  in  what  the  disqualification  consisted.    PeorosT.  AaH^ 

18S. 

EMINENT  DOMAIN. 

L  BzATOTOiBr  BBQUiBBMBins,  BY  Whxoh  Titlb  to  Labsb  mat  bb  Teabb- 
IBBBBD IBOK  Pbopbibtob  OV  TowN  SiTB  and  secured  for  pubUo  msss^ 
Buut  be  complied  with,  in  order  that  the  original  proprietor  may  be  di- 
vested of  tiUe.    Oardinarr.TudaU^iffJ. 

^  TowK  Plats  must  bb  Aoknowlbdosd  and  the  certificate  of  aokuowledg* 
ment  indorsed  thereon,  as  required  by  the  ^soondn  revised  statntas> 
(p.  159),  so  as  to  effect*  by  means  of  the  recording,  etc.,  of  the  plats  alonsb 
a  transfer  of  the  title  from  the  original  proprietor  to  the  public.    Id* 

S«  CkurarrroTioNAL  Provision  that  Pbivatb  Pbopsbtt  bhali.  hot  bb 
Takbn  tob  Pubuo  Usb  without  just  compensation  refers  to  property 
taken  by  the  right  of  eminent  domain,  and  not  to  the  oollection  of  taxes. 
Hichola  V.  CUy  qf  Bridgeport,  636. 

4.  SiATinoBT  Bbquibitbs  must  bb  Btbictlt  Compubd  with,  and  Appbab. 
ON  Facb  or  Pbocbedinqs,  where  ib  is  attempted  to  acquire  title  to  land, 
or  to  take  from  a  proprietor  his  right  to  the  unrestrained  use  of  it  in  owf- 
immt  and  under  the  provisions  of  positive  law,  and  in  derogation  of  the 
oommon  law.    Id, 

^  Local  and  Pxculiab  Benefit  AcxniuiNo  to  Owneb  d  to  bb  Considbbbd 
nr  EsTiUATiNO  Damages  Sustained  bt  Hih  by  the  taking  of  his  prop- 
erty for  public  improvement;  and  if  the  benefit  derived  equals  or  exceeds- 
the  value  of  the  land  taken,  the  owner  has  sustained  no  damage  within 
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the  nwMinlng  oi  the  oonsti^atioiud  prorisioii  requiring  oompeneation  to  be 
nade  for  priTste  property  taken  for  public  nee,  and  nothing  can  be  aUovred 
him.    Id, 

C  Bensrts  OB  Damaob  Gaubid  bt  Pubuo  iMPBOVxiasm  kubt  NnmBA- 
BILT  BS  CoimmTOBn  by  appraiaen  appointed  under  a  charter  to  aaaeae 
damagea  or  benefita  respectively;  and  the  appraiaera  of  damagea  can  only 
appnuae  the  ezceas  over  benefita,  aa  also  the  appraisers  of  benefits  can 
only  assess  the  excess  over  damagea.  When  the  benefita  equal  or  exceed 
the  damages^  or  the  damagea  equal  or  exceed  the  benefits,  aa  the  case  may 
be^  the  powers  of  the  appraisers  are  at  an  end,  and  they  can  only  retom 
that  there  haa  been  no  damage  or  no  benefit.    Id, 

7.  Ammsmwrg  ov  Btasmrss  in  Latiito  out  Stkbbt  n  not  OBJBonoirABLx» 
whore  the  oommitte  of  a  city  council,  appointed  to  lay  tl  ont^  reported 
to  the  board  that  they  were  unable  toagree  with  any  of  the  partlea  iHmmo 
lands  were  taken,  although  it  doea  not  otherwiae  appear  that  any  attempt 
was  made  to  agree  with  the  plaintiff.    Id. 

iL   AWJlBKMBItT   PBOOEEDIVaa  ABB  KOTVoID   BBQAU8B  No  NOVIOB   VEBBBOf 

WA8  Pbbvioublt  GiyxB  by  the  committee  who  laid  oat  the  stfoei^  tho 
disrter  of  the  oity  not  requiring  notice  to  be  so  givon.    Id. 
f •  AvnuDBBs  10  AnuB  DAHAaia  Oaubbd  bt  Lathio  oot  ob  IxvBOvnio 

taUOlB  BBOULD  BB  SbOWB  to  BB  FBBBHOLDBMof  the  dtf,  hj  the 
•ppointDMBt^  or  the  record  of  it^  where  the  charter  reqnizea  the  danageo 
to  bo  aaseased  by  auch  persons,  appointed  by  the  mayor.  The  fact  that 
the  persona  are  to  bo  freeholders  is  a  Jiuisdiotional  faot»  whioh  oan  onl j 
be  abown  by  the  appointment  itseli^  or  its  rsoord;  and  if  not  so  shown,  it 
aasoM  the  appraisal  ia  void.  Id» 
IOl  Owbbboah  vot BaoorBB  upob  Coubv  iob  Valob of Labd Takbb  abb 
Affb4»biatbd  bt  Citt,  under  the  provinons  of  its  ehartsr,  for  a  pnblio 
atrsot  or  highway  within  the  limita  of  the  city*  whether  the  proceedinga 
bo  mid  or  not}  the  land  not  being  taken  in  the  former  caae,  and  in  tho 
latter  case  compensation  being  required  to  be  made.    Id, 

11.  ffkAirOHIBB  07  TOLL-BBIDGB  COMFANT   MAT  BB  TaKBB  fOB  P0BUO  USB 

Bpon  Juat  compensation,  under  the  power  of  eminent  domain,  without 

impairing  the  obligation  of  the  con^ct  contained  in  the  grant  of  snch 

tranohiae.    M^RherBrkig9Cfo.T.  Mayor  €U.<ifCflari99S^ 
ISL  BBBonoB  or  Fbbb  BBmoB  Nbab  Toll-Bbidob  bt  Lbqsilatxvb  Aotbob- 

ITT  to  divert  the  whole  travel  is  a  taking  of  the  franchiae  of  the  toll* 

bridge  company.    Id, 
13.  CoMFBKSATiair  D  Ebbbmtxal  to  Valxdxtt  or  Taxibo  of  the  frsnohiae  of  a 

toU-biidge  company  for  public  use  by  authorizing  the  erection  of  a  Ireo 

bridge  near  the  toU-bridge.    Id, 

See  RAn.BOATm,  6. 

ENTRY. 
Sea  Advbbbb  PoasBasioir,  9;  Ejbctmbnt^  12;  JvDaMMtnm^  & 

EN  VENTRE  8A  MERE. 
See  Pabknt  and  Chzld^  1. 

EQUITT. 
!•  Bquitt  will  StraTAiif  Equitablb  Titlb  AOAncsr  Lboal  Titlb.    Bmt  v. 
JVmer,  187. 
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2.  MiSTAKB  OF  Law,  to  bb  Rblibvbd  aoaikbt  in  Eqititt,  mart  be  groai  and 
palpable,  and  such  as  would  warrant  tba  belief  tbat  undue  advaatigv 
was  taken  of  the  party,  owing  either  to  his  imbecility  of  mind  or  the  «z- 
erdse  of  tome  improper  influence  over  him  by  the  one  with  whom  he 
deals,  or  with  some  other  person  with  his  knowledge,  oonaent,  or  prooure- 
ment.    DUl  v.  Shahan,  540. 

5.  Inadequacy  of  Pricb  Affords  Propxb  Subject  of  Relief  nr  EQUirr, 

when  coupled  with  weakness  of  mind,  pecuniary  distress,  or  ciicum- 
■tances  of  fraud,  although  inadequacy  is  not  of  itself,  in  general,  enifi- 
oient  to  aroid  a  oontrsot.    LesUr  v.  Afahan,  530. 

4.  Bquitt  will  not  Geant  Relief  to  Party  for  which  he  has  not  petitiaiied 
in  the  lower  oourt,  although  the  facts  would  warrant  further  relief.  HmU 
T.  Turner,  167. 

§•  When  Sufficient  FACfzs  are  not  Affiricativblt  Aybbbed  to  IirvEsr 
Court  of  Eqihtt  with  jurisdiotion  to  grant  the  relief  specifically  asked, 
it  is  the  chancellor's  duty  to  examine  the  allegations  contained  in  the  biU» 
to  see  if  from  them  he  would  be  entitled  to  grant  other  and  further  re- 
dress, under  the  prayer  for  general  relieL    Sutker/ord  v.  Janest  655. 

6.  If  Examination  of  Facts  of  Bill  Suggest  to  the  mind  of  the  ehanoellor 

that  contingencies  may  and  probably  will  arise  which  can  not  be  obTi* 
ated  at  law,  he  is  as  much  bound  to  retain  the  bill  as  if  the  complainant 
had  therein  stated  that  such  contingenciee  would  so  arise,     /</• 

7.  Partt  must  Make  Full  Disclosure  of  All  his  Prooeedinos  durino 

Two  Years  that  he  ought  to  ha^e  been  engaged  under  hia  contract  to 
procure  gold,  where  he  agrees,  in  consideration  of  certain  advances  by 
the  plaintiffs,  to  dig  for  gold  in  California  for  two  years,  and  to  return 
the  amount  he  procures,  and  the  bill  charges  that  he  in  some  way  ob« 
tained  and  sent  home  large  sums  of  money,  which  were  either  procured 
by  digging  or  by  the  use  of  the  funds  furnished  by  the  plaintiffs  for  that 
purpose.     Iloyt  v.  SiTiiih,  632. 

8.  Cross-bill  will  be  DismssED  where  Original  Bill  is  wttrout  JSquitt, 

or  where  the  cross-bill  contains  matter  wholly  repugnant  to  the  anawer 
of  the  defendant  who  files  it.    DiU  ▼.  Shahan,  540. 

9.  Motion  for  Leave  to  File  Bill  of  Review  will  be  Granted  where  it  ap- 

pears that  a  former  decree  was  pronounced  because  a  deed  had  been  over* 
looked  by  and  was  unknown  to  the  attorneys  and  agents  of  tlie  applicant^ 
such  deed  being  in  a  foreign  language,  and  not  indorsed,  though  it  was 
with  other  papers  placed  in  the  hands  of  such  agents  by  the  applicant 
who  was  a  non-resident  foreigner.    Eh:  parte  Vandersmisaen,  102. 

10.  Party  can  not  Ass  for  Relief  in  Equity  upon  Ground  that  he  hw 
failed  or  omitted  to  make  a  legal  defense  at  law,  nor  can  he  ask  for  sndi 
relief  where  he  had  a  legal  defense,  and  only  needed  the  aid  of  equity  to 
make  it  available  by  getting  discovery  to  establish  his  defense.  He  nnisl 
obtain  such  discovery  before  going  into  the  trial  at  law.  Pollock  v.  OU» 
bert,  732. 

11.  No  Degree  of  Wrong  or  Injitsticb  in  Dbtermination  of  Gaubi  it 
Law  will  entitle  the  injured  party  to  relief  in  equity,  unless  there  is  siMBe 
special  equitable  ground  for  its  interposition.    Id. 

18.  Final  Decision  at  Law  of  Cause  Which  Involves  Matters  ezda- 
sively  within  the  jurisdiotion  of  equity  does  not  preclude  its 
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tion  by  the  Utter  trilmiial.    The  doctrine  of  rea  adjudieaia  doee  not  apply 
in  rach  cMee.    Id. 

tBee  Attaghmknts,  1;  Contiucts,  7;  Costs,  1;  Co-tknanct,  4;  Cowsaxt% 
1;  EviDBNGS,  15;  ExBcunoNa,  6,  7;  Executors  and  AdministilatobSv  6, 
6;  HosBAicD  AND  WiFB,  1;  Iif  junctions;  Judgmknts,  3,  9,  11,  19;  Mab^ 
BiiD  Women,  7;  Maxdcs;  Mortgages,  1,  2,  4-4;  New  Trial,  7-10| 
Nuisance;  Parent  and  Child,  10;  Partition;  Remainders,  4;  Frauds 
1;  Spboitio  Performance;  Statute  of  Frauim,  1;  Statute  of  Lim- 
itations, 6;  SuRSTTSHip,  2, 7;  Trusts  and  Trustees,  fi,  7;  Willed  A,  7. 

EQUITY  OF  REDEMPTION. 
See  Mortgages,  4-6. 

ESTATES  OP  DECEDENTS. 

1.  Prbsonaltt  Descends  to  Heirs  oq  the  death  of  a  testator,  and  is  not 
rested  in  the  administrator,  in  Texas.    Bufford  ▼.  HMman,  223. 

t.  Heir  in  Whom  One  Half  of  Estate  is  Already  Vested,  the  remainder 
to  become  so  upon  the  death  of  a  tenant  by  the  curtesy,  is  not  an  heir 
expectant.    Ikwidaon  y.  LiUle,  81. 

M,  Distributees  will  not  be  Allowed  to  Appear  and  Defend  Action 
against  Administrators  who  refuse  to  make  a  proper  defense  by  plead- 
ing the  statute  of  limitations.    Sx  parte  Ferryman,  494. 

4«  Heirs  mat  Sue  without  Administration  being  Granted  on  the  estate  of 
the  testator,  where  a  great  length  of  time  has  ela^  'ed  between  the  time 
el  the  death  and  the  time  when  action  was  brought  B^ffbrd  v.  JETo^Immmi, 
223. 

6.  Afprotal  bt  Probate  Judge  of  Account  Allowed  bt  Administrator 

operates  as  a  judgment  so  far  that  it  closes  the  account  and  authorises 
the  order  of  a  sale  of  property  for  its  satisfaction,  and  can  not^  so  far  as 
the  creditor  is  concerned,  be  questioned  at  a  subsequent  term  of  the 
probate  court  FuUep  v.  CaroUners,  179. 
••  Where  Order  of  Sale  of  Real  Estate  of  Dbcsdrnt  Prisobibes  Mods 
AND  Terms  of  Sale,  it  is  the  duty  of  the  executor  to  strictly  oonfonn 
to  its  requirements.  He  has  no  discretion  to  exercise  in  the  matter. 
Reynolds  v.  Wdson^  753. 

7.  Court  Has  Power  to  Prescribe  Mode  and  Terms  of  Sale  of  real  estate 

of  a  deceased  person,  provided  it  requires  as  much  of  the  ezeontor  or 

administrator  as  the  statute  contemplates.    Id. 
S«  Where  Special  Proceedings  are  Authorized  whereby  Estate  of  One 

MAT  BE  Divested  and  transferred  to  another,  every,  material  step  in  the 

course  of  the  proceedings  must  be  pursued,     fd, 
9.  Where  Order  of  Sale  of  Real  Rstate  of  Decedent  Directs  Six 

Weeks'  Notice  of  the  sale  to  be  given,  a  shorter  notice  will  render  the 

sale  invalid.    Id. 
See  Executors  and  Administrators,  7;  Husband  and  Wife,  4,  6;  Neoo« 

tiabli  Instruments,  9;  Partition,  6;  Probate  Courts;  Remainders,  8L 

ESTOPPEL. 

L  DooTRiKX  OF  Estoppel  does  not  Extend  to  Matters  Affictxko  Rxm- 
W£fT  Qnlt,  entirely  foreign  to  and  disconnected  from  the  contract,  or  the 
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ebaracter  with  which  it  waa  entered  into  by  the  oonttBoting  pvtiMi 
althoagh  where  one  Menmee  to  act  in  a  particolar  capacity,  he  will  bt 
eetopped  from  denying  the  position  he  has  taken  when  inch  denial  wiU 
operate  to  defeat  rights  attaching  to  the  contract  itself.  Dtmocm  t.  Siei^ 
art,  621. 

ti  In  EjBcmxMT,  EvmrntcE  that  PLAiHnrF  had  Pointkd  out  Lavd  which 
he  now  claims  to  a  sheriff  to  be  levied  npon  as  the  property  of  another, 
that  he  was  present  at  the  sale  thereof  nnder  snoh  levy  and  made  no  ob- 
jection, and  that  he  afterwards  attested  a  deed  from  one  of  the  pnrdiss* 
ers  at  snch  sale  to  the  other,  should  be  admitted  as  tending  to  estop  him 
from  asserting  title  to  the  property.    BurkhaUer  v.  Sdwarda^  744. 

i.  Conduct  ob  Admission  Which  Concludes  Pabtt  most  be  plainly  in- 
consistent with  the  right  which  he  afterwards  sets  up,  and  mnst  have 
been  acted  npon  by  the  other  party;  or  if  an  act  or  omisdon  be  suscep- 
tible of  two  constmotions,  one  of  which  ii  conBistent  witii  the  il^t^ 
there  is  no  estoppel.     Ware  t.  Covoiei,  482. 

Bee  Asbionkknt  fob  Bsnxfit  of  Cbsditobb,  10;  Dsbd8»  2;  Dowm»  X  4| 
Judoicxnt8»  6;  Landlobd  and  Tenant^  8^  9;  KioonABU  Isabo- 
lODITH^  10;  Subbttbhip,  4. 

EVICTION. 
Bee  CoTBHABT^  2;  Land^obd  anb  Tbnabi;  9-6. 

BVIDENCBL 

1.  Lawsof  Aboodbs  SfAifB'ABB  Faoib  whioh  csa  be  xeosgaind  aad  mM  os 
osiy  when  proved  at  the  trial.    B^ford  v.  SbUkancm,  223. 

ii  Ko  NonoB  OF  TiMB  and  Placb  of  Taking  Drnpounon  NbbdbbOivbv 
fo  ADVBB8S  Pabtt,  where  interrogatories  have  been  filed  and  ha  has 
received  notice  of  an  application  for  the  oommiwicn.  (/NtiU  t.  Beth 
dtrmrn^  668. 

S.  Depositions  Taken  bt  Illiterate  Commissxonbbs  will  bb  TiIbbbaij.t 
CoNSTBUKD.    NeUon  v.  Ivermm,  44S. 

4.  Witness  Need  not  havb  been  SuBPODf aed  befobb  hd  IteotinKnr  oak 
BE  Read,  as  required  in  certain  cases  by  a  mle  of  oonrt^  where  sndi 
witness  is  paralytic,  and  absolutely  unable  to  attend  the  triaL  Vain  and 
impossible  things  are  not  required  by  the  law.    (kmamkaoim  v.  Hmi^  57. 

i.  Tbanscript  of  Decbeb  Dischaboino  Vendob  of  Slaves  as  Bankbupt 
la  Admissible  as  Bvidencb  of  the  time  and  fact  of  the  discliai^ge,  where 
it  is  claimed  that  the  slaves  were  fraudulently  conveyed,  and  it  is  shown 
that  they  went  back  into  the  possession  of  the  bankrupt  a  short  time 
after  his  discharge.    Snodgrasa  v.  Branch  Bank,  505. 

C  Pbopebly  Authenticated  Tbanscbift  of  Rboobds  of  One  State  CouBff 
IS  Admissibln  Evidence  in  Courts  of  Anotheb;  and  it  will  be  pre- 
sumed that  such  court,  whether  of  general  or  of  special  and  limited  juris- 
diction, had  power  over  the  subject-matter  of  adjudication  until  the  con- 
traiy  appears.     Slaughter  v.  Gunningham,  483. 

7.  Reoobd  of  Judgment  is  Evidence  in  Subsequent  Suit  between  Same 
Pabtixb,  to  the  effect  that  the  claims  asserted  in  both  suits  which 
diuJlowed  or  set  off  in  the  former  suit  are  not  due.    Jdbson  T. 
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Mk  BaMBxatB  Dud  to  Laod  BsoaLD  bs  Adicitrd  ih  EviDorai  m  aolar  of 
title,  eren  thoogh  nnftooompanied  by  the  execution  under  whieh  tlM  ■»!• 
wu  effected.    BwrkhaUer  t.  BiwardB^  744. 

9l  Sboondabt  Evxdbncb  oy  Pubuo  Doooicints  is  Admissiblb;  and  a  con* 
traet  between  a  United  Statee  qoartennasfeer  and  private  penoDS  for  the 
traneportatioa  of  military  storee,  on  file  in  the  qnartermaster'a  depart* 
mokt,  is  of  snch  a  public  character  that  secondary  evidence  of  its  con* 
tents  is  admissible.    Coons  v.  Eemckt  230. 

10.  CmnvicATB  of  Clkrk  Entkbed  upon  Pafkb  at  Txhb  of  Filiko  b  tho 
best  evidence  of  snch  filing;  bat  it  is  not  necessary  to  the  act  of  filing* 
Pttenon  v.  Taylor,  705. 

11.  Other  Evidencb  n  Admissiblb  to  Pbciyb  Filivo  of  Pafbb  in  the 
absence  of  the  written  memorandum  of  the  clerk.     Id, 

12.  Dbclaration  or  Grantor  Showing  Dikd  ExBOUTBDATDiFfSRXSVTTiiiB 
FBOX  Datb  appearing  on  its  face  is  inadmissiUa  in  an  action  of  eJoct> 
ment.    PrcOt  v.  PhUUps,  162. 

15.  Parol  Evidkncb  is  not  Admissiblb  to  Alter  or  Vart  Leoal  Effbot 
OF  Deed  or  Convetanoe.    Melton  r.Waikhu,  481. 

14b  Where  Cause  of  Action  or  Ground  of  Defense  in  Suit  Afvbabs  oa 
the  face  of  the  record,  no  proof  is  admissible  to  explain  or  contradict  itj 
but  where  it  does  not  so  appear,  witnesses  may  be  examined  to  identify 
the  parties,  the  cause  of  action  or  defense,  or  other  matter  litigated.  (Tray 
V.  Oaman,  761. 

16.  Bulb  as  to  Contradictino  or  Vartino  Written  iNSfTRUiiENT  bt  Parol 
obtains  with  the  same  force  in  equity  as  at  law,  where  neither  fraud  nor 
mistake  is  charged.     Ware  v.  Cowks,  482. 

16.  Where  Contract  is  Free  from  Ambigutit  on  rxs  Face;  parol  eridenca 
is  not  admissible  to  vary  its  terms  or  to  alter  the  character  of  the  liabili^ 
which  it  creates    Sua  v.  Norton,  618. 

17.  Parol  Evidence  is  Admissible  to  Show  Who  were  Real  Parties  in 
Interest  in  an  action,  and  therefore  bound  by  the  judgment.  TarUUm 
V.  JohnaoTi,  015. 

19.  Declarations  of  Third  Pebson  Made  in  Presence  of  Pabtt  are  not 
admissible  against  him,  unless  made  under  such  circumstances  as  to 
call  for  a  reply  from  him.  And  where  such  declarations  were  made  in  a 
judicial  proceeding,  at  which  he  was  present,  but  to  which  he  was  not  a 
party,  and  were  not  directed  to  him,  they  did  not  call  for  a  denial  from 
him.    Brcdnard  v.  Buck,  291. 

19.  Declarations  of  One  in  Possession  of  Pbofebtt,  and  AssEBTnra 
Ownership,  are  Admissible  as  Exflanatoet  of  bis  Posbbbbioni 
but  those  unconnected  with  possession  are  inadmissible.  Nelaom  v» 
Iverson,  442. 

tOti  Nboative  Evidence  that  Certain  Fact  did  not  Bzdt  is  Admusibli^ 
though  Wear,  if  witness's  situation  waa  such  that  he  would  probably 
have  known  of  it  had  it  existed.     Id. 

21.  Hbarsat  Evidence  is  Inadmissiblb  to  Fmnm  Fact  of  Inbolvenct. 
Walker  w.  Forbes,  498. 

12.  Existence  of  Writinos  as  Fact  mat  be  PMnm^  althoogh  thay  are  no% 
prodnoed.  nor  their  absence  acoonntad  for.  Smdffnu  ▼.  Bramek  Bumk^ 
606. 
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23.  ExiSTENCX  OF  Indsbtedniss  mat  bb  Pboykd  by  showing  that  a  propo 
■ition  was  made  to  compromise  such  indebtedness  by  paying  less  thsatbi 
whole  amount  admitted  to  be  due.    Id, 

24.  When  Part  of  Convkrsation  is  Iktboduced  In  Evii'Ekcb  by  one  party 
the  other  has  a  right  to  call  for  the  whole  of  it.    N^elb9m  ▼.  henom,  44S. 

25.  WiTNKfis  MAY  Testify  to  Fact  of  Ownership.    Id, 

96.  Admission  of  Former  Testimony  of  Absent  Witness  w.  t.L  not  Authob- 
IZE  Reversal  of  judgment,  when  the  court  below  was  satisfied  with  the 
proof  of  the  absence  of  the  witness,  unless  the  foots  shown  aure  palpably 
insufficient  to  excuse  his  non-production.     Covanhoven  ▼.  Hart,  57. 

27.  Improper  Admission  of  Evidencb  upon  One  of  Two  Issues  is  not  ground 
for  reversal  of  judgment  when  it  could  have  had  no  influence  on  the  isBae 
on  which  alone  verdict  was  rendered.     Johnson  v.  Jenmngs^  323. 

28.  Improper  Admission  of  Evidence  Which  was  Merely  Supebfluoos 
and  unueoessary  to  sustain  the  issue  on  the  side  of  the  party  introdaetqg 
it,  and  on  which  his  right  was  not  in  any  measure  dependenti  is  ne 
ground  for  the  reversal  of  a  judgment.     Linard  v.  Gros^nd,  213. 

20.  Rboord  Showing  Error  in  Conditional  Admission  of  Evidencb  most 
also  ahpw  a  rectification  by  proper  preliminary  proof,  or  judgment  will 
be  reversed.     Moore  v.  Clay,  461. 

See  Adverse  Possession,  3,  6;  Agency,  11;  Auctions,  2;  Boundaries^  3- 
6;  Covenants,  2;  Dedication,  4;  Deeds,  5;  Detinue,  2-6;  Eject- 
ment, 1,  3,  8,  9,  11,  12;  Executions,  2,  5,  9;  Forcible  Entry  and 
Unlawful  Detainer;  Fraud,  2;  Fraudulent  Conveyances;  Guar- 
anty, 4,  10,  11;  Homestead,  1,  2;  Judgments,  8;  LAin>L0RD  and  Teh- 
ant,  7;  Negotiable  Instruments,  2;  New  Trial,  4-6;  Parent  and 
Child,  6,  8,  10-12,  14-19;  Partnership,  4-6;  Payment;  Plbadino 
AND  Practice,  11-13,  25-30;  Possession,  4;  Public  Lands,  2;  Sales, 
2)  Shipping,  5;  Slander;  Statute  of  Frauds,  19;  SuRBrYSHiF»  6; 
Trespass,  2,  5;  Trusts  and  Trustees,  1,  2;  Watercourses^  4-7;  Will\ 
9;  Witnesses. 

EXAMINATION  OF  WITNESSED 
See  Shipping,  5;  Witnesses,  5. 

EXECUTIONS. 

1.  Sheriff  Need  not  Inquire  whether  Judgment  has  been  Paid  before 

Levy  and  sale  under  an  execution  thereon  regular  on  its  face,  the  court 
having  jurisdiction,  nor  is  he  permitted  to  do  so.    Mason  v.  Vance^  144. 

2.  Evidence  that  Judgment  has  been  Paid,  upon  Which  Execution  issued 

regular  on  its  face,  the  court  having  jurisdiction,  is  inadmissible  in  re- 
plevin against  a  sheriff  seizing  property  thereunder.    Id, 

8.  Kemedy  of  Execution  Debtor  where  Judgment  has  been  Paid  is  by 
a  petition  for  a  supersedeas,     id, 

4.  Exemption  from  Execution  of  ''  Working  Tools  Necessary  for  Usual 
Occupation  "  of  Mechanic  is  not  to  bo  restricted  to  tools  of  absdnts 
necessity,  but  includes  all  tools  reasonably  necessary  for  the  prosecutum 
of  his  work  advantageously  and  usefully,  including  such  new  tools  as  he 
may  have  made  or  acquired  which  are  better  adapted  to  the 
of  his  labor  than  those  commonlv  used  by  his  aaJt*  Heatg  t. 
04. 
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i^  Faxol  KviDnros  to  Oohtradiot  SHVBivf's  BnoBir  of  Livt  of  an  exo- 
oatioD  M  admissible  either  to  impeach  or  to  sostain  the  title  of  a  par' 
ehaaer  of  realty  ander  the  execation.    PraU  ▼.  PhiUips,  162. 

t.  Maxim,  Gavxat  Bxptob,  Applies  to  Shbbitf's  Sales,  and  applies  as  well 
In  equity  as  at  law.    Lang  t.  Waringt  533. 

?•  PuBCHASs  ok  Execution  of  Land  to  Which  Debtor  Had  Equttaxli 
TiZLB  only  at  the  time  of  the  levy  is  inoperative,  though  he  aoqnirsd 
toe  legal  title  before  the  sale.    PraU  v.  PhUUps,  162. 

iL  BxaounoN  Pubchabxb  can  not  Bbcovxr  in  Ejectment  without  Ds- 
DUCIKG  Title  from  the  original  grant,  by  connected  conveyances,  as 
against  one  in  possession  not  shown  to  be  in  privity  with  the  execation 
defendant,  thongh  he  need  not  go  back  of  the  sheriff's  deed  as  against 
the  execation  debtor  or  his  tenant  shown  to  have  been  in  possession  at 
the  time  of  the  levy  and  sale,  but  even  against  one  in  privity  with  the 
execation  defendant^  each  purchaser  most  prove  that  he  was  in  posses* 
don  at  the  time  of  the  levy,  or  mast  deduce  title  from  the  grant.    Id. 

9l  BacoBD  OF  Judgment  aoainst  Defendant  in  Execution  is  Inadmissible 
TO  Prove  his  Indebtedness  prior  to  its  date,  as  against  a  claimant 
under  a  sale  fr^m  sach  defendant  before  the  rendition  of  the  judgment. 
Snodgrass  v.  JBtanch  Bank,  505. 

Bee  Assignment  for  Benefit  of  Creditors,  10;  Estoppel,  2;  Evidence; 
8;  Forcible  Entry  and  Unlawful  Detainer;  Injunctions,  2-5; 
Landlord  and  Tenant,  8;  Married  Women,  7;  Mortgages,  5;  Par- 
tition, 9;  Replevin,  2;  Sheriffs  and  Constables;  Sursttbhip,  8; 
Trusts  and  Trustees,  9. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Letters  of  Administration  can  not  be  Qranted  on  Estate  of  Living 

Person,  supposed  to  be  dead;  the  court  acts  without  jurisdiction,  the 
administration  is  void,  and  the  one  who  acts  as  administrator  is  a  tres* 
passer;  but  under  such  circumstances  a  purchaser  from  the  administrator, 
while  he  holds  under  the  contract  of  sale,  can  not  resist  the  payment  of 
the  purchase  money.    Duncan  v.  Stewart^  527. 

2.  Administrator  of  Living  Person  hay  Sue  in  his  Own  Name  on  Note 

given  to  him  for  the  purchase  price  of  a  slave  sold  by  him,  and  declai-e 
on  the  note  as  mudo  to  himself  personally,  notwithstanding  the  words 
"administrator,"  etc.,  are  added  to  his  name;  and  if  he  assigns  the  note 
by  indorsemtsnt  to  the  supposed  decedent  on  his  reappearance,  the 
assignee  may  likewise  sue  and  recover.    Id. 

8.  Administrators  most  Avail  Themselves  of  Statute  of  Limitations, 
as  a  general  rule,  where  the  claim  is  barred;  but  this  rule  has  no  appli- 
cation in  cases  where  it  would  be  detrimental  to  the  estate;  and  the 
administrator  need  not  plead  the  statute  in  an  action  by  a  vendor  to 
recover  balance  due  by  an  intestate  under  a  contract  for  the  sale  of  land 
by  which  the  vendor  is  to  make  title  when  the  amount  is  paid,  as  it 
wonld  have  the  effect  of  defeating  the  vendee's  title.  Bttea  ▼.  Browning^ 
238. 

i.  Bzboutob  can  not  Recover  Amount  Paid  bt  TsarATOR  under  Sxaou- 
wmr  Contract  for  the  sale  of  land  by  ^iHuch  the  vendor  is  to  maketitlo 
altar  the  fall  amonnt  is  paid,  when  in  an  action  by  the  vendor  against  the 
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azaontor  to  recover  the  balaaoe  dae  the  ezaontor  ^eaded  tta 
limitationa.    Id, 

6.   JjJLCRta  OF  EXECUTOB  WILL  NOT  BaB  HIS  CLA.IM  TO  BPICIIIO   PBBR»UI- 

ANOS  of  a  oontraot  entered  into  by  his  testator  for  the  purchase  of  Isn^ 
where  the  negligence  was  owing  to  a  mistake  of  his  legal  rights,  the  dr- 
oamstances  being  novel  in  their  character,  and  the  law  applicable  to 
them  not  being  well  defined.     Id, 

1   BZEOOTOB  WILL  NOT  BB  RbUKVED  IN  EQUITT  TBOU  POBCHASB  MaBBBT 

Him  at  a  sale  of  lands  of  the  estate  by  himself  and  oo-ezecators,  ondara 
mistake  of  law  as  to  the  power  of  sale  oonferred  npon  them  by  the  wilL 
Dai  V.  ShaJian,  640. 
r.  Adionistrator  is  Liablb  fob  Intebbst  Aoobuino  on  Claims  Allowed 
AGAINST  Estate  which  bear  interest^  provided  he  has  the  neoeasary  fundi 
to  apply  to  the  discharge  of  such  claims  and  fails  to  do  so.  FbUqf  T. 
CarMers,  179. 

8.   POWEB   QlVEN  TO  EXECUTOBS  NOT  PeBTINENT  TO  THBIB  OmCK  does  BOl 

sorvive  on  the  death  or  renunciation  of  one  of  them.    MaUet  ▼•  8miA^ 

ft.  OoBT  OF  Tombstone  may  Well  be  Classed  among  Fitnxbal  Exfbbbbi 
and  a  credit  for  such  expenditure  should  be  allowed  an  administrator 
where  it  is  not  disproportionate  to  the  means  of  the  estate,  or  injurious 
to  interests  of  creditors  and  family  of  deceased.    JSendaU  v.  BemiaUi  4fi9. 

10.  No  Cbedit  fob  Counsel  Fees  and  Costs  abb  Allowed  Admini8tbato% 
on  final  settlement,  when  he  engages  in  useless,  unnecessary,  or  vesa- 
tious  litigation  conceruiug  the  estate  in  his  hands,  particularly  with 
those  who  are  lawfully  entitled. to  the  funds  he  withholds.     Id. 

11.  Administbatob  mat  Emplot  his  Law  Pabtneb  to  Rbndbb  Lbgal  Seb- 
VICES  fob  Estate,  ob  Rendeb  Them  Himself,  and  a  just  and  reasonabls 
oompensation  for  such  services,  when  tendered,  should  be  allowed  in  fait 
aooount.    Id. 

12.  Just  and  Reasonable  Compensation  Defends  upon  CiBCUKBrANCES  or 
Eaoh  Pabtioulab  Case,  and  it  is  not  improper  to  charge  the  trosl 
fund  with  the  payment  of  fair  and  reasonable  fees  advanced  by  an  ad« 
ministrator.     Id. 

18.  Reasonable  Commissions  should  Nbvbb  be  Refused  Administbatobs 
OB  Executobs,  unless  willful  default  or  gross  negligence  is  shown,  resale 
ing  in  loss  to  the  estate.    Id. 

14.  Administrator  may  Dischabob  Himself  fbom  Paymxnt  of  Intebbbt 
by  filing  the  statutory  affidavit  on  day  of  settlement;  but  a  continiiaaoe 
may  be  granted,  if  distributees  are  taken  by  surprise^  to  give  them  op> 
portunity  to  contest  the  affidavit    Id. 

Ifi.  Coubt's  Statement  of  Administbatob*s  Aooount  is  Act  of  Coubx;  and 
will  not  be  reviewed  by  an  appellate  tribunal,  unless  the  bill  of  ezoep^ 
tions  sets  out  all  the  evidence  concerning  it  in  the  court  below.    Id» 

IB.  Legal  Title  T)  Unadministebed  Assets  Vests,  on  ADMiNisTBATom^ 
RXKOVAL,  in  the  administrator  de  honit  nan.    OtMtry  v.  Owen^  649. 

Bee  BirATiB  of  Decedents;  Pleading  and  Pbactici;  10;  flfCATOTB  cv  Ldo* 

TATioNB,  8,  7;  Wills,  10;  WmrEana^  4. 

EXEMPTIONS. 
See  Executions,  4. 
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ex  post  facto  lawb. 

OovRirunoNAL  Law,  9^  10^  14, 
FEEa 

BZBODTOBS  AND  ADKHmZlAlQaft 

FEE  SDiPLK 
8m  Dmmds,  8;  Ejaonmr,  8l 

FENCES. 
§m  Amman  Posbbuov*  4;  ^^^^^^nj  X  & 

FINAL  DEGBEIL 
8m  JjjDQwana^  19L 

FOKBEABAKCB. 
8m  CoBnuon,  fk 

iORGIBLB  BNTBY  AND  UNLAWFUL  DBTAINBB. 

ov  Tmji  n  Admibsiblb  tx  AcnoN  uitdxb  Foboiuji  Bmsr  Am 
DBAnm  Acs  to  noover  the  poneasion;  oosMqnt&tly  ia  took  an  «o* 
tlon  a  datd  of  tho  premiaw  to  the  del endmnt^  who  poxohaMd  th«i  «b  «b 
oTMBtion  nle  against  the  plaintifl^  is  H"i*— ''Wt  la  ovidMoa.    Ctafty  ▼• 

F0&BCL08UBB. 

8m  ]>»WXB»  4;  MOBSOAOi^  1^  tt 

jFOREIGN  LAWa 
8m  Eyidkbtoi,  1. 

lOREEGN  KECOSDiL 

8m  Evidxno%  % 

FOEFEITUBB. 
TnMm  Ajn>  Vbiiiudi^  0|  Wlna^  ML 

FOBOEBY. 
8m  GBiMorAL  Law»  IOl  11. 

lOBMEB  CONVICnOtf. 
8m  CBDmr al  Law,  !§• 

lOBBiEB  BBOOVBRT* 
8m  Jumi 


rw:iKi 


FBAS 
DoKAor,  11-13|  Hi 


FRAUD. 

On  SUVFLOi  AVOTHJER  WITH  "MmAn^  OV 

ftl  fell  >■■%  afynifc  one  pefMn,  and  ilia  fiMd  fa 
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maaii%  Imt  agyntl  oihflr  partUii  he  !■  stiU  to  be  held  lU^     Wbmr. 
Urem,  279. 
1»  Pboqv  of  Gioes  Ihadiquact  of  ConsiDBBATioar,  in  aa  atlMk  vponai 
.«c0oated  ooaTeyanee,  oui  be  regarded  only  m  eridmoe  ni  fnad,  aadol 
itMlf  ii  not  saffioUttt.    DaMmm  r.  LUtlt,  81. 

■eo  Amwnaan  wor  BiHnm  o?  GBimioBap  %  6-9|  ChMsnriinor^  2|  ]Ibb% 
1;  Bquxtt,  8;  Fraudoudit  GoNmrAKon;  IvnmonooB^  6;  Lakxcxxb]) 
AVD  Tbvast,  9;  Mbraxb;  MoBTQAOBa^  1;  8aubi»  1,  2;  1^  lff|  SiAioti 
<nr  IiiiaKATiom»  19^  20;  Sukbttship,  7. 

FRAUDULENT  C0KVEYANCB8. 

L  Goimr Amn  ov  Lavd  bt  Faxluto  Dkbxos  nr  Satupaobov  ov  Dm  b 
HOT  FnAUDiruKT  if  tbe  debt  ie  real  and  hooeat^  and  amoonti  to  a  fur 
prioe  for  the  land»  although  the  grantee  knowa  that  tharabj  the  elaim 
of  other  orediton  will  be  defeated.    CbeaNAoean  ▼.  HaH,  67. 

••  Fbaud  ur  ComrxTAKOB  or  Laitd  mat  bb  Establishbd  by  ObabtoA  Ooir^ 
DUOT  AUD  DaoLABATioira,  about  the  time  of  the  oooTeyanoe,  oeiinenifttg 
other  property  claimed  by  the  grantee.    Id» 

&  FBOOF  of  QRAlfTBB'S  EXEBOISB  OF  AOTB  OF  OWHXBSBIF  UFOH  IiAXD  18  Ad- 

musiblb  when  the  continued  poesession  and  aeta  of  ownerahip  by  the 
grantor  are  relied  upon  to  show  that  the  oonveyanoe  waa  frandnlant.   Id, 

4»  Pboukiabt  Condition  of  Pabties  to  AifUUBD  FBAxn>ULBHT  Tbabhikb  at 
or  about  the  time  of  the  transactions  under  InTeattgation  la  in  icenenl 
competent  and  important  proof.    Id. 

i.  Orantob'8  Dbolabatxoks  of  Gbanteb's  iKDXBTXDims  10  Him  abb  An- 
jf lasiBLB  aa  bearing  on  the  queation  of  fraud  in  the  oonT^yanoe^  al- 
though made  prior  to  an  alleged  indebtedneia  of  the  grantor  to  the 
grantee^  constituting  the  consideration  of  the  conveyance.    Id, 

f.  Whbbb  Ownbb  of  Goods  Maxes  Bona  Fidb  Salx  of  Thxk  toa purchaser 
who  takes  poesession  of  them,  and  the  purchaser  thereupon  appoints  the 
fcnner  owner  of  the  goods  his  agent  to  take  chaigeof  them  and  sell 
them,  and  for  that  purpose  redelivers  the  possession  to  him»  the  sale  ii 
fraudulent  and  void  as  against  the  creditors  of  the  original  owner*  Ah 
gendd  ▼•  Chrham^  616. 

Bm  CoTiVABi9»  1;  Etidknob,  5;  Fbaud^  2;  FABTznoVt  9}  SsASimaf  Inv- 
itations^ 20. 

FREIGHT. 
See  Bhippinq,  1-4^  7.    - 

GABNISHMENT. 
8ee  Attaohmbntb. 

GENERAL  ISSUE. 
Mmammn,  1S|  Judcimxntb,  8;  Landlobd  axb  ^oab^  i|  FAmm 
PuuBoia  AND  PBAonoB,  14}  Tbmpah^  S. 

^  GIFTS. 

See  IxFAHcr^  1. 

GRANTa 
See  PuBUO  Laxoi. 
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ouaraktt. 

L  QvAMunoM  n  Jjamem  aooobdivo  to  Law  or  VtMm  or  Ocumuor^ 
Walker  t.  Fcrbti,  498. 

ft  IhBBo*  Obiodtal  UhbkbsakinOi  Ain>  OivH  CowTmumo  ustil  Bitoksd 
Oft  AooouMT  n  Clo8KD»  is  shown  by  the  following  written  order,  signed 
wad  addressed  to  m  mswntile  firm  in  thsse  wordsi  "  Plesse  let  the  besrer 
[naming  him]  hsTe  any  sooh  little  things  he  mny  stand  in  need  of,  and  I 
■hall  be  good  for  the  same;"  and  will  embrace  any  artioles  of  no  gresi 
▼alne,  denominnted  neoessaries  for  one  in  said  beater's  oondition.  8eot$^ 
T.  Mr^  485. 

t.  No  Nonoft  OF  AoonTAMOB  ob  Dbmavd  or  Tatmmst  bciobb  Suit  Bbovobt 
B  NiQBBABT  TO  Gbabob  Onb  On  s  direot»  original  nndertnking  for 
goods  f  umiihed  to  another,    /cf. 

4.  Goods  Sold  on  Faith  ov  Dibbct,  Obigihal  Uitdbbtakivo  BarBBMiinnr 
&I0HT8  ASD  LiABiUTias  of  the  parties,  snd  the  instrument  is  not  affeeted 
beoanse  the  merohsnt  treated  it  as  a  oolUteral  instead  of  a  direct  nnder* 
taking,  and  charged  the  goods  to  the  one  obtaining  them;  but  eyidence 
that  they  were  so  charged,  and  that  he  afterwards  settled  the  account 
by  part  payment  in  cash  and  note  for  balance,  is  proper  fo^  consideration^ 
of  Jury  to  ascertain  whether  credit  was  given  to  him.    I<L 

i,  OvABANTT  IS  uf  EmoT  OxTs  OF  QooDNiss  OF  Dbmaitd^  and  is^  net 
absolute  undertaking  to  be  primarily  responsible,  where  it  is  addreseed 
to  a  firm  in  these  words:  "  If  you  can  sell  J.  M.  C.  any  groceries,  I  aae 
willing  to  guarantee  the  ultimate  payment  of  any  bill  he  may  make  witb 
you,  to  the  amount  of  five  hundred  dollars;"  and  if  the  firm  fails  to  use 
all  reasonable  and  proper  means  in  its  power  to  coerce  payment  out  of 
the  principal  debtor,  or  to  show  that  the  use  of  such  means  would  hare 
been  unavailing,  it  can  not  recover.     Walher  r.  Forhe»^  49& 

t»  OUABASTOB  IS  EnTITLBD  TO  NOTICB  OF  AOCEPTANCB  OF  GUABAHTT,  wMch 

should  be  given  in  a  reasonable  time  in  order  to  bind  him,  where  he  pro- 
to  become  ultimately  bound;  bat  this  doctrine  is  inapplicable  to 
where  the  agreement  to  accept  is  contemporaneous  with  the  guar» 
anty,  or  when  it  constitutes  the  consideration  and  basis  theieof .  Id, 
7.  OuABAMTOB  IB  Entitlbd  TO  KoTiCB  OF  Piukcifal's  DEFAULT,  to  be  give» 
within  a  reasonable  time,  where  the  guaranty  is  of  a  demand  to  b» 
created  in  the  future,  and  the  terms  of  the  contract  and  the  amount  t» 
be  paid  are  left  at  the  option  of  the  guarantee  and  the  principal  debtor^ 
but  failure  to  notify  the  guarantor  of  the  default  will  not  discharge  him, 
if  the  principal  was  insolvent  when  the  debt  fell  due,  and  the  guarantor 
has  sustained  no  injury  from  want  of  notice.    Id. 

tb  BpBGIAL  GOUIITS  in  ASSITMFSIT  OX  OUABANTT  SHOULD  SbT  OUT  TkBMS  OF 

GoiTTBACT  between  the  guarantee  and  the  principal  debtor;  and  when 
the  terms  of  the  contract  are  not  averred,  an  allegation  that  the  principal 
debtor  has  made  default  is  but  a  conclusion  of  the  pleader,  and  not  an 
BTerment  of  a  fact  upon  notice  of  which  the  guarantor's  liability  is  ta 
attach.  Id. 
i.  BftLATioir  OF  Pabtibb  nr  Bbbpbct  of  Guabavtixd  Demaitd  is  not  Afw 
VBOZBD  by  a' draft  drawn  by  the  principal  debtor  on  the  guarantor  for  tha 
amount  of  the  demand,  but  which  the  latter  refused  to  acoept,  when  it 
doss  not  appeir  to  have  been  received  in  payment.    Id. 
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10,  Pmivai7Ai.DsBioE^BrAniaiiT,HADBPiin>ivaKaaoixuxi(iviOBCto^ 
*'  that  h»  had  been  nnforiuiate  and  wm  withoat  meeofl,"  Is  ihirfMiMe 
in  an  action  on  a  gnanuity ,  ae  tending  to  show  the  faet  thai  the  evadll 
wae  given  to  the  guarantor*  and  not  to  the  prindpal  debtor.    Id. 

IL  NOTXGl  OT  AOOUTANGI  OF  OUABASTT,  AmOITMT  09  CbKDR  GlVBr»  AXB 

Fact  that  the  guarantor  then  oonaidered  himeelf  ultimately  boond  lor 
the  demand,  may  be  shown  by  a  draft  drawn  by  the  principal  debtor  oB 
the  gnarantor  for  the  amount  of  the  demand^  together  with  Iti  pt'otee^ 
in  eonneotion  with  a  letter  of  the  guarantor  relating  to  then,  and  the 
notary's  oTidenoe  of  the  preientation  of  the  draft.    IcU 

1%  QCAMASTfUL  OB  8VB0T  MAT  BB  SUBD  JOXHTLT  WIXB  KIB  PBOTOIFA^  0 

TBzaa.    Cook  t.  SoMwidB,  181. 

Bee  BUBITTSHIP,  1. 

QUASDIAN  AND  WASa 
1.  KofB  Patablb  vo  Ouabdiav  ot  Minob  Ybbtb  Lbqal  Tsui  nr  Iteiia% 
who  may  by  aidgnment  Teet  right  of  action  in  hie  aaigBee.    OMlry  t« 

"S.  RkXOTAL  or  OaABDIAN,  AND  APPOXHTMBirT  OF  AkOZSBB*  BBFOBB  AMBBV* 

MXNT  or  NoTB  bt  Fobhbb,  i«  no  bar  to  aaugnee'e  action  on  eaae    Id, 
S.  OuABDiAH  Nbybb  Suooebdb  TO  Lboal  Rightb  OF  Hii  Wabdi  and  B  ehami 
of  goBidiana  leaTee  ward'a  legal  titie  nndistnrbed.    Id* 

HSABSAT. 
flee  BooTOABna,  6;  Bvidbho^  8I« 

HBmS. 

flea  OoanrnAOB^  7i  Hracib  of  Dbobdbwwi  Hubbaitd  ab»  Wii%  4|  ]kn>- 

u>Bi>  AMD  Tbbawi;  2;  PABXirBBSHXP,  9»  10}  BofAonDiBa^  SL 

HIGHWAYS. 

Btsbt  HronwAT  ob  Tbobouobfabb  Wbiok  Pubuo  has  Sran  «o  Vn 
mnst  be  kept  by  somebody  in  such  order  that  it  oaa  be  aalely  vaed.  la 
ereiy  case  except  where  suit  is  broaght  against  an  officer  in  Ua  indi* 
Tidaal  capacity,  instead  of  against  the  oorporatioa  which  he  reptestBt^ 
the  person  is  liable,  whether  this  fsilore  to  repair  is  the  remit  ef  his 
willfnl  negligence  or  not.    Mhrk  ▼•  SehwkigUt  87« 

flea  CknrannjTzoxAL  Law,  7;  CoBPo&ATioNfl^  10-18|  DB>iaAmB»  4|  8n» 

BBinr  DoMAur,  T-^i  RiniBOium 

HOMESTEAD. 

1.  OOOOFAXCrT  BT  FaXZLT  X8  PBBgUMFTlVB  EVIDBBUB  OF  AnBDFBtABMV  00 

Plaob  as  HoMBTKADk  and  is  consequently  notice  to  all  the  world,    jnqr 

lor  T.  Hargcm,  606. 
S.  Bbmoval  of  Hv3BAin>  AKD  WiFB  FBOM  HoMBRBAB  aftsT  sals  tiuveof  by 

the  hnsbandt  in  which  the  wife  did  not  Johny  furmlBhea  no  eridenoe  of  an 

abandonment  of  the  homestead  by  her.    Id, 
t,  Wbbbt  Plaob  Aoquxbb  Chabagtbb  of  HoiCBFnui)^  thenatoveof  the  aetata 

beoomee  changed,  without  reference  to  the  manner  in  whioh  the  titb  ts 

tha  pcoper4|;r  originated,  whether  it  was  the  separate  ptupatliy  of  aHhsi 
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baabtiid  or  wife^  or  the  oommoD  proper^  of  both.  It  Is  tnmod  into  t 
Bort  of  Joint  tnuaayf  with  the  right  of  miriTonhip  m  botiriBMi  InulMBd 
aod  wifop  ami  this  estate  can  not  be  altered  or  dBstroyed*  eiraept  by  the 
oonouienoe  <A  both,  in  the  manner  provided  by  law.    Id, 

HOMICIDE. 
Bee  Cbimikai.  Law«  15-18L 

HUSBAND  AND  WIFE. 

I«  BvMMAKD  Has  IimBaR  in  Slats  to  Kztint  of  PuBcnLm  MoirsT  Paid 
BT  Hm,  although  the  bill  of  sale  purports  to  oomrey  the  sIats  to  the 
hfluband,  in  trust  for  the  " sole  and  separate  use"  of  tiie  wife,  "free  and 
exempt  from  all  his  debtip  liabilities,  and  demands  f  and  snob  interest 
is  liable  to  the  payment  of  his  debts,  but  the  oreditora  most  prooeed  in 
equity  toasoertaia  and  separate  his  interest  from  that  of  the  wife.  Briigm 
T.  PhOBpi,  405. 

B.  If  Wxis  wju  Sola  was  Liablb  iob  Dm,  the  hnsbaad  will  be  equally 
liable  for  it,  whether  he  be  an  infant  or  an  adnlti  and  if  the  aoooont  b 
lor  necessaries  furnished  to  her  while  an  infant^  she  Is  dearly  liable.  Ook 
T.  Seeley,  259. 

t.  Bon  AOAorsf  Husband  and  Wzrs  iob  Dsbv  of  Wifi^  contracted  by  her 
dmm  tela,  mnst  be  bnraght  against  both  like  any  other  Joint  snit^  unless 
one  or  the  other  has  abjured  the  realm;  but  %  mn  eti  toealiie  return  by 
the  officer  is  held  in  oar  practice  equiyalent  to  the  common-law  outlawry. 
Id. 

4.  WzFsffl  PBOPBBrr  os  bbb  Dbath  Vbbtb  nr  rbb  Hboh  at  Law|  tiio  hus- 
band has  no  daim  therein  unless  he  is  one  of  her  heirs.  Bt^ord  t.  MM' 
man,  223. 

B.  Widow  oak  not  Lboallt  Claim  Cubtodt  of  hbb  Dbobaibd  Huiband^ 
MuNimons  OF  TmjL    Pledger  v.  SlMie,  12^ 

Bee  DowBB)  Hoicbbzbad;  Mabbiaos  and  Divobob;  SIabbiaob 

Mabbtsd  Wombn. 

ILLBaAL  CONTBACTS. 
Bee  Oobtbaosb^  12;  Statuts  of  T«nnTaTW%  L 

ILLBQinMACY. 
Bee  Pabbnt  and  Cbiuk 

IMPEACHMENT. 
Bee  Wrnbssbs,  (Mi. 

IMPLIED  CONTRACTS. 

See  CONTBAGfXB,  1,  2. 

IMPROVEMENTS 
PioflSBmoN,  4, 7,  8;  CoNSTirmoNAL  Law,  6; 
Landlobd  and  Tsnant,  1. 

INDEMNITY. 
Bee  NaooTiABLB  Inscbxtmbnts,  11;  SuBXTTsmF,  4^  ^  8. 
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INDIGTMENTBl 
8m  Crdoital  Law; 


INDORSEMENTS. 
Sea  NiooTiABXJE  iKSTBcncKira^  2;  S. 

INFANCY. 
1.  hofAjn  MAT  Avoid  his  Dxsb  of  Girr  after  Hb  Bsodmb  of  Ao^  11  k  mI 

Toid,  bat  Toldabla  only.    Slaughter  v.  CunninghcBnt  463. 
ti  IhvastIb  Dbsd  Acknowlsdged  its  Open  Coobt  may  be  reTokad  by  Um  ort 

of  oonrty  and  without  notice  to  the  parties.     Id, 
9.  Whin  Infaivt  in  whose  Name  Action  is  Pbosboutsd  by  jmiocMm  ami  or 

goardian  attains  his  majority,  he  may  elect  to  prooeed  or  not.    If  he 

elects  to  proceed,  no  amendment  of  the  declaration  is  required.    A  sag- 

gestion  on  the  record  that  he  has  attained  to  full  age  is  suflSdent.    Abrf- 

dawoirth  T.  Hughey,  130. 
^  No  Binding  Contract  for  Compromisino  Slandkeoos  Wobde  can  n 

Made  bt  Infant  or  his  api>ointed  agent,  and  on  ooming  of  age  he  aay 

avoid  such  contract.     Wart  v.  Cariledge^  489. 

See  DBffDs,  4;  Husband  and  Wifb»  2;  Parent  and  Cbhsl 

INJUNCTIONS. 

1.  Bquitt  will  Interfere  bt  Injunction  to  Prevent  Threatened  In- 
JURT»  where  acts  which  create  a  pubb'o  nuisance  are  about  to  be  ooni« 
mitted,  causing  also  an  ineviti^ble  private  and  special  injury  to  the  oom* 
plainant.     WaJker  v.  Shepardaon,  423. 

t.  Bill  is  not  Multifarious  where  It  Seeks  to  Enjoin  Sale  under  Exe- 
cutions OF  Two  Several  Plaintiffs  at  law,  but  the  same  property  is 
levied  upon,  and  the  complainant  asserts  one  title  to  it  all.  Bridget  v. 
PhiUip$,  405. 

J.  Equitt  will  Interpose  bt  Injunction  to  Stat  Execution,  issued  npoa 
a  judgment  obtained  at  law,  when  it  appears  that  there  was  an  equitabb 
defense  to  the  action  iii  which  the  judgment  was  obtained,  which  oonld 
not  have  been  made  available  as  a  legal  defense  at  the  time  of  the  trisL 
Pollock  V.  Oilbert,  735>. 

4.  Equitt  mat  Interfere  bv  Injunchon  to  Stat  Proceedings  at  Law  at 
any  stage  thereof.  It  may  stay  the  trial,  or  the  judgment,  or  the  ezecn- 
tion,  or,  after  execution,  it  may  stay  the  money  in  the  sheriflTs  hands,  if 
it  be  a  case  of  a  Jieri  /ados;  or  it  may  stay  the  delivery  of  possession,  if 
it  be  a  writ  of  poesession.    Id. 

4.  After  Judgment  at  Law  has  been  Obtained,  Equitt  will  Interfere 
BT  Injunction  to  prevent  its  execution,  if  it  appears  that  such  executioD 
would  be  against  conscience,  and  that  such  fact  could  not  have  been 
taken  advantage  of  at  law,  or  that  the  party  was  prevented  from  takiag 
-advantage  of  such  fact  by  fraud  or  accident  without  his  own  fraud  or 
«egIigenoe.    Id, 

INSANITY. 

Fabtial  Insanitt  upon  Subject  in  No  Wise  Connected  with  Oonvuoi 
will  not  invalidate  it.    Boyet  v.  Smith,  313. 
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mSTRUCTIONB. 

GuMnrAL  Jjkw,  8|  Deeds,  4;  JuDOMEirEB,  16;  Puuddto  aitd  Peao 

ncB,  21*27. 

INSUBANCE— MARINR 

!•  WxBV  Valid  AiAinwincBKT  as  vob  Total  Lobs  sab  bsbv  Madi^  whtck 
the  intaien  refusd  %o  aooept»  the  tale  of  the  Teasel  by  the  msster  doss 
Bot  affeot  the  right  of  the  Assured  to  reoorer.  Momy  t.  CharUsion  Inm^ 
S  T.  Co^  122. 

JL  Ufov  Valid  ABAHDonoDn,  Master  BxooMn  Aoeht  or  Insubbbs.    14m 

INTEREST. 
%m  EzBOUiOBa  abp  Abministbatobs^  ?•  14;  JuDOMEim^  IS. 

INTERLOCtJTORT  DECREE. 
Bee  JuDGMXSTS,  19. 

INTERVENTION. 
See  Sales,  19. 

INTOXICATING  LIQUORS. 
See  Comstitdtional  Law,  7.   • 

JOINDER. 
%m  SnonODra;  10;  GhrABABrr,  12;  Husband  and  Witb,  3;  PLBADnra  ABU 

Pbacticb,  1. 

JOINT  TENANCY. 
See  Homestead,  3. 

JUDGMENTS. 

1.  Efebt  PBBS0Kmoir  is  Induloed  nr  Fatob  ov  Judomevt;  and  where 
there  is  no  statement  of  facta,  it  most  be  preenmed  that  everjrthing  was 
proved  which  was  anaceptible  of  legal  proof.     WaUbi^f  t.  Kkmard^  216. 

f.  Mistake  in  Entbbino  up  Judgment  fob  Sixty  Gents  Mobe  than  the 
amoont  reooTered  is  cored  by  a  remitter  volnntarily  entered  by  plaint- 
ifi^  for  that  amount.  The  maxim,  Z>e  fittntmiM,  eto.,  applies  in  such  a  case. 
Rcauy  ▼.  McBae,  660. 

I.  Decbee  Dismissing  Bill  without  Pbejudioe  is  No  Bab  to  Anotheb 
Bill  bronght  upon  the  same  title;  but  it  by  no  means  oompromits  the 
oonrt  as  a* judicial  determination  in  favor  of  such  title.  Jxuig  v.  Waring, 
633. 

4.  Judgment  Becomes  Conclusive  as  to  Title  Adjudicated  in  Suit  as 
against  persona  who  are  connected  therewith  by  parol,  ao  as  to  make 
them  the  real  defendants,  although  they  were  not  partiea  to  the  record, 
bat  is  not  conclusive  as  to  a  title  aubsequently  acquired  from  peraons 
not  parties  or  privies  thereto;  and  the  facts  connecting  such  peraons 
with  the  record  ahould  be  aubmitted  to  the  jury.  TarleUm  v.  Joknmm^ 
615. 

IL  Ixmaaan  ov  Coubt  having  Genebal  Jubisdiotion  oveb  Suejbot-Mav* 
can  not  be  oollaterally  attacked.    SOmUk  v.  Schuitt,  336. 
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i.  Fonaai  Baoomnr  Ormusm  ab  Bab  bt  Wat  ov  HnonsL  mif 

■paeUUj  piMdfld.    (Tray  t.  GWUoii,  761. 
}•  VaMMMB,  &BOUVBIH  DT  OouBT  Hativq  JmuBDionov  eoBflJodei  tlM 

pftrtiflt  and  tiiair  prims  from  anoilMr  trial  of  tfaa  hbm  onaa  ol 

or  groimd  of  dafanaa.    Thara  is  ona  aauaptfon  to  thk^  and  that  la  fta 

titta  to  lealty.    Id. 
i,  Vomm  BiooYiBT  d  CknroLUBiYB  whan  offarad  hi  aridanaa  nndar  tha 

^anaral  iaana.    Id. 
f  •  Suui  THAT  HATma  Whxob  bavb  BaanrxD  Judioeal  Dkibiiixaiixv 

oan  not  ba  again  callad  in  qnaation  ^pliaa  not  only  in  tha  aama  Jnriadia- 

tion*  bat  aa  betwaan  oonrti  of  law  and  equity.    Pottoek  t.  OUbmi^  7XL 
10.  JuDanirr  sr  Aobxekiiit  ob  Compbomisx  cas  xos  bb  IxrBAasiDb  an- 

laaa  for  fnnd,  oolliiaion,  or  lika  oanaa.    Dmmum  t.  HartigeO,  17d. 
IL  Equxtt  will  vox  Bjmnn  Judomxht  to  Whiob  Pabedb  batb  Gov- 

smriD^  vnlaaa  for  aaoh  arror  aa  woold  prejndioa  tha  intaraata  ol  tta 

partiaa.    Id. 

1%  OOBBBOT  JUDOMXIIT  WILL  BOV  BB  DOTUBBID  OB  AOOOUBT  OV  BbIWMIII  Of 

OouBV  for  iti  Jndgmant  that  appaar  upon  tha  faoa  of  tha  Jadgmont 
Itnlf,  howaoaTer  aironaoaa  tha  reaaoM  may  be.    iSdbiAk  ▼.  8tkuJ§a,  3Sft. 

IS.  iBTiBBra  n  ALLawBD  upov  All  Judombrtb  obtained  in  Tama.  JWqr 
T.  Oarolktn,  179. 

14.  AanoBiaare  of  Judoxibt  vr  Jmnnaan  Gbbdiiob  wixHomr  KonoB  ta 
tha  Jndgmant  debtor  ia  inoperatiya  aa  to  him.  Hanoe^  if  aaid  dabte* 
for  a  TalnaUa  oon8ideration»  obtaina  a  releaae  from  tlia  Jndgmant  orad« 
itor  and  aaaignory  under  thoae  eiroamfltanoea  he  ia  diaohafgad  aa  to  Iha 
aaaignaa     OamUagher  t.  Oaldweli,  86. 

IB.  If  Bboobd  of  Judombht  aoainbt  Onb  Joibt  Dbbiob  doaa  not  ahow 
that  the  other  waa  aarred  or  oonld  not  be  foond,  it  iaarroaeon%  and  an^ 
fact  ia  good  ground  f or  a  motion  in  arreat  of  Jndgmant.  Bnoh  motion, 
howerer,  oomes  too  late  if  made  after  eleyen  yean  have  elapaad.  Jtacy 
T.  McBae,  660. 

16b  Judombht  will  vot  bb  ABBBsnED,  where  tha  refnaal  to  pre  a  prapar  in* 
atmotion  aakad  for  oonld  not  have  been  prejndioial.  Siale  t.  Mctrtg^ 
4S9. 

17.  Judombht  will  bot  bb  Bbvbbsbd  nnleaa  enoogh  affiimatiTaly  ^paan  to 
ahow  that  there  waa  error.    Barber  t.  ffaU,  301. 

18.  JUDOMBNT   WILL    NOT  BB  RbYBBSBD    FOB    EBBORB  BOT  PBHUDIOIAL  TO 

GoMPLAiBiNa  Pabtt.    JohiMon  ▼.  Jennings^  328. 
19i  Dbobbb  d  Intbblocutobt,  akd  kot  Final,  whbbb  It  BaBBBvai  Quai* 
nov  OF  Coara  fob  Fubthbb  Adjudioation,  although  it  diapoaaa  of  tha 
mattera  in  oontroveray  between  the  parties.     WUUcmu  t^  IhH  426. 

Baa  Attaobmbnts,  4;  Attobnbt  and  Cubnt;  Contbaox8»  10}  Go-tbbanot, 
8;  Ejbotmbnt,  13;  Equity,  9-12;  Estatbb  of  I)bobdbntb»  6;  Evn>BBO% 
6-7»  17«  26-29;  Bzboutionb;  Injunctionb,  84S;  Libbl;  Nbqotiablb 
Ibbtbumbntb,  9;  Pabtition,  14;  Plbadinq  and  Pbaoro^  S^  4^  19^  S^ 
S5b  81;  FBOOB88,  I;  Pubuo  Lands,  3;  Wilib. 

JURISDICTION. 

Odubt  Has  Obnbbal  Jubibdiction  ovbr  Subjbot-mattbb  of  Acm»r  wImb 
ft  has  general  Jurisdiction  orer  matters  of  that  daaB,  though  the  fa^ 
may  not  give  Jurisdiction  over  the  particular  case.    8^mUm  ▼•  Sdntt^  886. 
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flie  EQjnan,  fl^  1%  Bvoehci;  6;  ExaounoNs^  1,  2;  Rkioutom  avd  Aokiv- 
KBAVOBfl^  1|  JuDGMBraa,  6,  7;  New  Tbial,  7i  PAXXxnoir,  1»  1^  7i 

FUUDDTO  AVD  FUkCTICM,  3^  81;    PBOBATB  GOUBIB;   PBOOBU^  1. 

JUBT  AND  JUB0B8. 

L  JuaoB  MI7R  VM  Fbxbboldxb,  in  Vii^ginia,  in  order  to  §nv9  M  mob  In  ft 
OMO  of  felony.    Dowdy  ▼.  CommomweaJUh^  314. 

&  OBJicnoH  TO  JxTBOK  ST  Pbisoneb,  which  is  improperly  OTemled,  la  nol 
oared  by  fhe  jnror'i  name  being  etmek  off  the  panel  by  the  prlMner,  or 
his  not  being  drawn  as  one  of  the  Jury  to  tiy  him.    Id, 

Bm  BiDiGATZONy  8;  Dkbds,  6;  BiscmxHT,  10,  13;  JuDOXXuny  4|  Paboiv 
.A2n>  CsiLD,  4^  17i  Pliadino  ajtd  Peaotiob,  21-27. 

JUSTICES  OF  THE  PEACE. 
8eo  AncAcamiufTB,  4;  Ovncas  Axt>  Ovnansi  Tuvam^  4^  5. 

JUSTIFICATION. 
Bee  Gbimxkal  Law,  I7i  Pboobs;  SuBsmiPp  8|  TAzatmi,  %  H 

LANDINQS. 
See  DiDiGATiov,  2. 

LANDLORD  AND  TENANT. 

I.  iMPBOTSiaim  Mads  st  Tkvamt  mat  ss  Dia>uoTBD  iboh  AMomrt  or 
BssT,  where  they  are  made  onder  an  agreement  which  was  a  part  ol  the 
contract  of  lease,  and  although  there  was  no  express  stipnlation  as  to  tho 
mode  of  payment^  yet  it  is  obvious  that  it  must  have  been  the  nndsr^ 
standing  of  the  parties  that  the  expenses  were  to  be  charged  as  part  pay> 
ment  of  the  rent.    King  ▼.  Woodruff,  625. 

&  Lnsos's  Hsisa,  Who  Sutfkb  Tenants  to  CoKmrus  thsis  Oooupatios 
AS  BsFOBB,  without  questioning  the  validity  of  their  title  or  requiring 
any  change  of  terms,  must  be  considered  as  having  assented  to  their 
occupying  upon  the  terms  on  which  they  had  entered  and  had  previously 
occu|ded.    Id, 

t.  Tenant  is  not  Obliosd  to  Pat  Rent  wren  Evxctsd  from  the  whole 
premises,  or  prevented  from  occupying  them,  as  the  consideration  for  tho 
agreement  to  pay  rent  has  failed.    McmviUe  v.  Oayf  379. 

4.  Eviction  vbom  Portion  ot  Demised  Pbkmisbs  leaves  tenant  liable  to  pay 
rent  only  for  that  portion  wliich  he  continues  to  occupy,  as  the  consider- 
ation for  the  agreement  to  pay  rent  has  in  part  failed.    Id, 

6.  Tenant  n  not  Evicted  fbou  Ant  Pobtion  or  Dekibed  Psemibes,  so  as 
to  entitle  him  to  an  apportionment  of  rent,  by  the  removal  of  party-stairs 
between  the  demised  premises  and  an  adjoining  building,  caused  by  the 
rightful  removal  of  the  adjoining  building.    Id, 

6b  Pabxul  Eviction  or  Tenant  is  not  Admissible  to  Lessen  Rent  ukdsb 
Oenbral  Issue  in  asswnpeU  for  the  rent,  as  it  is  a  partial  failure  of  coa« 
sideration.    Id, 

t*  Pabol  Evidence  is  Admissible  to  Prove  Sum  Aobbsd  to  ss  Paid  iob 
UsB  OF  liAin),  after  the  tenant  has  enjoyed  that  uae^  according  to  the 
terms  of  a  parol  agreement.    King  v.  Woodruff,  625. 
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§k  Bttlb  that  Tksaxt  GAjr  iroT  Dent  Lakdlobd^  Titli  d  Bubjict  to  b^ 
OBPnom;  and  an  exoeption  ezista  where  the  tenant  has  pniehaeed  fha 
land  on  an  exeontion  tale  against  the  landlord.    Candejf  v.  Stcm^idd,  Sll. 

ii  AnoBimiirT  ov  Tbtaht  Fboou&xd  bt  Miseepbesxmtatiov  ov  LaHBUMii 
AS  to  BIB  Tnui  will  not  estop  the  tenant.    I^Kmmt.  rami,  706. 

See  AavaoY,  6. 

LARCENY. 
8m  OBmnrAL  Law,  12-14. 

LATERAL  SUPPORT. 
8ee  Railboadb,  ff. 

Bm  AanoT,  6;  Landlord  abb  Tikaiiil 

LBGAGIE8. 
8iB  BBUmwBBi  BiATDTB  OV  Ldcttations,  tf,  7;  Wiuii  lot  11«  lit  11 

LEGITIMACY. 
See  Pabbnt  and  Childu 

LBTTEBS  OF  ADMINIST&ATIOir. 
See  BzbOotors  and  Adm  xni8SEatob8»  I. 

LEVY. 
§m  Abuohmint  yob  Bbnetit  ov  Cbbditqbb,  10;  Ejhuutumw;  BHiBifli 

AND  OONBIABLBS;    SUBBTTflKIF,  8. 

LEX  LOCI  CONTRACTUS 

See  GUABANTT,  1. 

LIBEL. 

fBDIOTMBNT   BOB   LiBBL    MUST   PROFBSS  TO  SeT    FoBTH  AlLBOBD    LiBBLOOI 

Mattbb  in  hoe  verba.  An  indictment  whioh  aTere  that  the  dafamatoiy 
matter  is  to  *'  the  following  purport  and  effect,  that  is  to  say  ** — and  tha 
aets  ont  with  inyerted  oommu  what  the  evidence  shows  to  have  heca 
an  exact  copy  of  the  lihel — ia  insufiicient,  and  if  defendant  be  oonvioled 
thereunder,  the  judgment  will  be  arrested  on  motion.  SkUe  v.  Osod* 
maUf  132. 

LIENS. 
Sm  Aogbbuon,  1;  Attaobkbnts,  1;  Vbndob  and  Vbndb%  >•  4  i. 

LIMITATIONS. 
See  Statutb  ov  Limitationb. 

LOST  NOTES. 
Bm  Nbootiablb  Inbtbuubht^  1L 

LUNACY. 
Bee  iNBANvnr* 
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MAUCB. 
See  BuLiTDEB,  3,  4. 

MANDAMUS. 

1.  IfAnuMus  B  PBom  Rekxdt  AQAisn  FosMKft  Matob  to  Bioona 
BmaJj^  bookfl,  pepen,  etc.,  belonging  to  the  oorporatioiis  tad  a  pretended 
ezefviae  of  the  offioe  de/aeto,  by  the  defendant,  will  not  prerent  the  oonrt 
from  awarding  the  writ,  becanee  it  ia  pretended  that  the  title  to  the  office 
la  InTolTed.    People  v.  Kilduff,  769. 

E  Btsbt  Ihtkndmxnt  la  Madb  AOAnm  Rxnnur  to  Writ  ov  Mavbamus 
whioh  doea  not  anawer  the  important  facta,  and  where  it  ia  shown  that^ 
OB  the  fifteenth  of  Jnne  the  defendant  had  poeaeaeion  of  a  eeal,  hit  retora 
that  he  had  no  oontrol  or  poaeeseion  of  it  in  July  la  Inanffieient^  unleia  he 
■hofwa  how  he  haa  parted  with  ita  oontrol.    Id, 

MANDATARIES. 
See  Bahjoditb;  Commov  Gabsobs. 

MANSLAUGHTER. 
Bee  CBDcnrAL  Law,  4,  16. 

MARINE  INSURANCE. 
Bee  Inbubangb— Mabixb. 

MARRLA.GE  AND  DIVORCE. 

1.  ConMUTATlOir  Ot  IvJUBT  BT  HCBBAND  AKD  WifB  18  AlWATI  COBDRIOirAI^ 

and  haa  for  ita  consideration  the  promise  not  only  that  the  former  injnriea 
ahall  not  be  repeated,  but  also  thAt  the  forgiving  party  shall  in  fntnre  be 
trsated  with  oonjngal  kindness.    Langdon  ▼.  Lamffdon,  296. 

t.  To  Cakobl  Condonation,  it  is  not  necessary  that  the  same  injuries  shaU 
be  repeated.    Id. 

S.  GouBT  wiUi  NOT  Stbiotlt  Sorutinizs  Conduot  of  Wui  in  determining 
her  right  to  temporary  alimony,  but  it  is  allowed  almost  aa  a  matter  of 
comae  upon  proof  of  marriage  and  pendency  of  suit  for  divorce.  MetMn 
T.  Meihom,  6d4. 

4.  CouBT  will  Ajboxbtain  Amount  of  Wife's  Sepabatr  FoBTmn  in  deter- 
mining amount  of  temporary  alimony,  and  if  she  do  not  need  this  allow- 
ance to  prosecute  and  maintain  her  suit,  this  should  Influence  the  court 
in  ezerciring  its  discretion.    Id, 

IL  Inoidbntal  Powbb  of  Court  to  Gbant  Temporabt  Alimont  Abibh 
FBOM  Fact  that  the  wife,  by  her  coverture,  should  not  be  placed  in  a 
position  by  which  she  has  a  right,  without  the  ability,  to  enforce  and  se- 
onre  a  remedy  for  its  violation.    Id. 

i»  DnCBBTION  OF  COUBT  IN  FlXINO   AMOUNT  UF  TKMFOBABT   ALIMONT  wIQ 

not  be  interfered  with  unless  there  has  been  a  flagrant  abuse  of  it.    /d 

See  Mabbikd  Women. 

MARRIAGE  SETTLEMENTS. 

Whbbb  by  Tbbxs  of  Mabbiaob  Settlkmbnt,  the  oetiui  qui  tnui  reaerrea 
to  herself  the  management  and  control  of  the  property,  in  aa  full  aad 
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ABplt  a  maaner  m  if  die  wit  a  femt  «o<e,  aha  omi  not 
lo  hay*  the  MttlenMnt  registered  upon  the  ground  that  aha  la  a, 
eeriy  for  ae  to  the  property  the  b  a/eme  jofe  to  all  inteata  aad 
Botfbonk  T.  CwmmkK^  717. 

See  CoBmronovAL  Law,  13;  StATom,  & 

MARRIED  WOBiEN. 
L  RiOHX  Of  WivB  nr  Comxokitt  PBorxBrr  oir  ABAXDOKimv  bt  Hman 

diwuMed.     WrigM  ▼.  Hasf^  200. 
t.  ()vAiAifi)omiXRTBTHiJ8BAin>WinifATGoirrKTRKAiffrwlilfllidMhai 

aoqnired  during  his  abandonment,    /cf  • 
SL  OoMrLLurcn  with  Statctort  Fobmautisi  Fbbbcbzbbd  ov  Oovtbtabcb 

BT  WziB  n  Uvbigbssabt  where  the  wife  has  been  abandoned  by  tiie 

hnsband.    Id. 
4.  Bbbds  Vb8T  Sbpabatb  Ebtatb  IB  WiTB,  where  they  oonTey  the  pitypeitj 

to  her  "  for  her  sole  and  separate  nse,"  and  expressly  exolnda  the  marital 

rights  of  the  hnsbsnd,  although  the  donors  limit  the  property,  after  hsr 

dMfcth,  to  *'the  heirs  of  her  body."    Bridgm  t.  Pmiif§^  485. 

i.  FlK>FBRTT    VVTBD    IB  WiFB,   OB  IK  TbCSTEBS    VOB    HBB  Us^  BT  FULL 

CkaiPLiABOB  WITH  Laws  or  Statb  in  whioh  the  eontract  was  entered 
into  at  the  time  it  was  made,  gives  her  sach  a  title  that  no  aet  of  the 
hnsband,  snob  as  negligence,  frand,  or  change  of  resideaoe^  or  aofc  ef 
tmstee,  sneh  as  negligenoe  or  fraad,  or  apparent  hardship  growiag  o«t 
of  snob  act,  can  divest  her  of  her  interest  in  the  property.  CtJiftSU  t. 
BsadtTtonf  568. 

••  Wm  IS  BOT  Rbquibbd  to  Do  Abt  Act  to  Pbotbct  hbb  Titl^  aaoh  ss 
reoording  the  evidenoe  of  her  title  in  every  state  to  whioh  her  hnaband 
may  remove,  if  it  is  perfect  in  the  state  where  it  was  made  witlwal 
registry.    Id, 

7.  Mabbibd  WoiiAN^  Sbpabatb  Bbtatb  will  bb  Pbotbctbd  nr  Eovmr 
from  sale  under  executions  against  her  husband,  where  her  tmatsarafases 
to  interpose  a  claim  at  law.    Bridges  v.  PhiiUp^t  495. 

Sea  Dbtibtib,  1;   Dowbb;  Husband  abd  Wire;   Mabbiaob  abd  DivoMy 

Mabbiaob  Settlesiekts;  Statutes,  5. 

MASTER  AND  SERVANT. 

1.  Bmplotbb  IB  Abothbb'b  Shop  oan  bot  Wo&k  on  his  Own  Aooo<inrT  dai^ 
ing  such  employment,  and  any  other  person  engaging  his  services  aonsl 
take  notice  that  his  time  belongs  to  his  emplc^er.    Duim  t.  Oneoi^  140. 

t.  Sbbvabt  Undibtakbs  to  Run  All  Obdinabt  Risks  of  Sbbviob,  *t.#J^^^fT^ 
the  risk  of  negligence  on  the  part  of  a  fellow-servant,  whenever  he  is  ao^ 
ing  in  discharge  of  his  duties.    Shields  v.  Tonge,  698. 

MASTERS. 
See  Inbubangb— MABiifE;  Shippino,  S,  8. 

MAXIMS. 

VTsBEB  Onb  of  Two  Ibnooent  Parties  must  Suffeb»  it  must  be  he  wha 
trusted  most,  or  he  whose  misplaced  confidence  enabled  the  wroaf  to  la 
committed.    Bttizv*  Norton,  618.. 

See  Executions,  6;  Judgments,  2. 
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MEMORANDUM. 
8m  Auonom 

MEBGEB. 
0M  GraoHAL  Law,  S^  4|  Bud^  t. 

MISTAKS. 

laraBAHCB  or  SnFULAnoir  cr  CtoircBAor  n  No  Gaoun>  worn  Bjuo 
agiyiiit  the  stipalstion,  where  there  b  no  eTideooa  that  he  wm  deoeited 
er  mialed  by  any  miirepreeentatioii  or  oonoealme&t  of  the  faot»  and  hit 
mistake  most  be  asoribed  aolely  to  his  own  oarelessnosi  or  inattention. 
Rohert9on  y.  8mi(h^  234. 

8oo  Adtsbsx  PoaBBssiON,  1;  BouHDABixs,  2;  EQmnr,  2;  Exxoutobb  ano 
AmoHiBiaAXOBS,  6,  6;  JuDOMiiiTa^  2;  Nxw  TuaLi  8|  Pdblio  JjMxsm^ 
%  Z%  Statotb  or  LiMXTAXioxrs,  7. 

MONEY  HAD  AND  BBOEIVED. 

See  AsBUiofiiT. 

MOfiTQAOES. 

1.  DoD  ABMLun  ON  ns  Fact  sot  Ihtinbxd  Mikilt  as  SioirBiTT  is  not 
irandnlent  and  Toid,  bnt  will  be  sostained  in  equity  as  a  mortgage. 
A^efoiDT.  rcp^if,  2M. 

ti  Whxbb  DxiD  ABsoLun  ok  its  Faci  ib  ADXimD  sr  Gbaiv xn  to  haTe 
been  giTen  as  seouri^  for  an  indebtedness  to  him,  equity  will  regard  the 
deed  as  a  mortgage  merely.    Id. 

t.  Or  FouB  Mobtqaobs  Patablb  at  DmrsBBBT  Datbb  to  seoore  dliferent 
installments  of  the  same  debt,  neither  is  entitled  to  pref  erenoe;  and  all  of 
said  mortgages  being  assigned,  the  stun  realized  from  a  loreoloenre  sals 
under  the  first  mortgage  should  be  applied  pro  rata  to  the  satJsfaotJDn  ol 
the  mortgages  held  by  the  several  assignees.    Perry* •  J^Vf^  ^ 

4.  Mobtoagob's  Bqurt  or  Rbdbmftion  is  iBi^n  Babbbd  bt  Puwsabb  or 
MoBTOAGBD  Prbmubs  made  by  holder  of  mortgage  debt.  Jfoors  t. 
Aiider%f  651. 

••  Bquitt  or  Rbdbiiptioh  Aoquisbd  rBOM  Morvoaqob  bt  Ibbbmbdiatb 
PuBCHASBBS  OB  Inoumbbakobbs  ukdxb  Vbndbb  is  not  barred  by  a 
pvxchase  of  mortgaged  premises  made  by  assignee  of  note  given  for 
pQiohase  money,  and  who  is  plaintiff  in  execution  under  Judgment  at 
Uw  against  vendee.  A  stranger's  purchase  would  have  the  same  legal 
effect    Id. 

i.  GbABOB  upon  MOBTOAOBD  PBSiaSBS  19  FOBM  or  0DT8TAin>Iini  NOCB  lOB 

PmoHAflB  MoHBT  must  be  paid  before  a  subsequent  purchaser  or  in- 
eombianoer  can  acquire  tiUe;  and  the  right  of  f oredcsnre  and  vedsmp* 
tlsB  is  not  barred  until  the  statutory  period  of  limitatiMi  at  Uw  has  na 
taai  tiie  maturity  of  the  note.    Id. 

8m  OoBnuon,  lOf  Oo-tbnanot,  2|  Dowbb»  4|  Baui^  1I» 

MOTIONS. 
Bee  JuBOMXistB,  !& 

MULTIFABI0USNE88. 
See  Iirjwonoii%  2. 
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MtrNICIPAL  00RP0EATI0N3. 

Bm  OanmonoHAL  Law,  &,  7;  CkntPoaAnQirs;  HiaHWATs; 

Btatutba,  1;  Watkbooubsb. 

MURDER. 
8m  Crimikal  Law,  15-18. 

KAVIQABLB  WATERS. 
8m  KuUAKCifl;  Watkboouboi. 

NECESSARIES. 
See  Husband  and  Wife,  2. 

NECESSARY  PARTIES. 
8m  Plbadino  and  Pbaotxoi^  1. 

NEGLIGENCE. 

I.  PLAINTIVr  HAB  HIB    ELICnON  TO  DbOLABB  IN  AsSUHTn*  OB  UTCV  CaBB 

In  InitMiOM  whare  he  hu  safrered  injoiy  from  the  nogleot  of  a  dstj 
which  the  defendant  hae  impliedly  promised  to  perfonn.  Either  woold 
have  been  proper  in  this  case.  PiUaburgh  v.  Oriert  65. 
t.  In  AonoNfl  fob  Nbglbct  or  Pubuo  Dmr,  whether  against  a  ootpofat&oa 
or  an  individual,  the  inquiry  b  not  whether  the  defendant  Is  li^tfnlly 
in  the  enjoyment  of  the  franchise  out  of  which  the  duty  spriagiy  hat 
whether  he  does  in  fact  enjoy  it.    Id. 

t.  That    PBBSON    could  not  OB  did  not    FoBESBB   GONSBQUBNOBi    ov   HB 

Nbqliobnos  does  not  exempt  him  from  liability  therefor.    Id, 
4.  At  Common  Law,  Civil  Action  fob  Injury  in  Causing  Dbath  ov  ?&»• 
SON  can  not  be  brought  until  after  the  death  has  been  complained  of  in  a 
criminal  court  as  a  public  injury.    Per  Benning,  J.    Shkid$  v.  Foi^c^  60S. 

8m  Aobnct,  4,  5;  Bailments;  Common  Cabbiebs;  Cobpobationb;  Bbbou- 

T0B8   AND  AdMINISTRATOBS,  5;    MaBRIAOB  SbTTLBMBNTB;    MAimOl  ABB 

Sbbvant;  Mibtakb;  New  Tbial,  2,  8;  Railboadb,  a»  4;  Bb-civ,  h 
Bbxtping,  6,  8;  Statute  of  LiMiTATiONa,  6;  SuBBRBHir,  0. 

NEGOTIABLE  INSTRUMENTS. 

1.  Cebtifioatb  of  Depobit  is  Neootiablb  Sbcubitt.  and  ao  far  m  Bi^goti^ 

bility  is  concerned,  stands  on  the  same  footing  m  pnuniMQiy  notet* 
WeUon  V.  Adama,  679. 

2.  Pabtt  Indobbino  Note  at  Time  of  its  Inception,  withont  any  words  to 

exproM  the  nature  of  his  nndert-^Vin^  is  liable  as  an  original  prambor 
or  surety;  but  it  is  competent  for  him  to  show,  either  by  paral  or  other 
evidence,  the  real  obligation  intended  to  be  assumed  at  the  tune  of  ligB* 
ing.    Cooi;  v.  SoiOhwiek,  181. 

i.  Wbbbb  Note  is  Non-negotiablb,  and  the  coouidoratioa  peates  whftXtf  %• 
the  payee,  the  indorser  will  be  liable  as  surety  only*    Id, 

4.  igy»i>«M  Watvbbof  Notice  ofNon-patment  of  Neootiablb  Jjnaanan 
is  equivalent  to  an  admission  that  such  instrument  JusbaenprsBsnte^  or 
that  it  need  not  be  presented.    Matthey  v.  CfaUp,  5d5. 
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&  Konoi  Of  Dmoiros  of  PBomaaoBr  Kon  xb  Bvwwtmmn  tf  h  mppmt  ot 
ma  be  leMOiiAbly  inferred  therefrom  that  it  hai  been  duly  preeented  for 
peyment  and  haa  been  dishonored.    Stoni^n  r.  ^00%  005. 

i.  WoED  **  Pbotestsd"  Has  Dkfimitb  Lboal  SioirmGATioH  which  mnst  hm 
reoognised  by  the  conrts.    Id* 

7.  Pbomibbobt  Nots  Acquikbd  by  Pabtt  arib  It  has  Bioomb  Dub  is 
taken  sabject  to  all  the  equities  eTisting  between  anteoedant  parties. 
Weaihen^  ▼.  SmUh,  186. 

••  Wbbbi  NoN«NBGK>nABLB  NoTi,  Pa8T  DfiB,  zs'Plaobd  nr  AoBinfs  HAimi 
lOB  Special  Pubfosb,  and  he  transfers  the  samsi  in  violation  of  his 
tmst,  to  a  purchaser  for  ralne,  the  principal  may  reooTer  possession  of 
it  in  an  action  against  the  purchaser.    ItL 

il  KoTB  Apfboybd  as  Claim  against  Dxcbdbnt's  Estatb  is  invested  with 
the  character  of  a  gucui  judgment;  yet  such  approval  will  not  dsstroy  its 
BSgotiability,  and  when  assigned,  it  would  be  subjected  to  defenses  in  the 
hands  of  the  assignor.  If  the  latter  bad  illegal  possession  of  it»  it  is  sub- 
ject to  recovery  from  his  hands  by  the  true  owner.    Id, 

10.  it  Makbb  ov  Nora  Ackkowlbdoes  to  Om  Intending  to  Pubohasb  It 
That  He  Has  No  Defense,  he  precludes  himself  from  afterwards  set- 
ting up  any  defense  when  sued  on  the  note  then  existing  within  his 
knowledge;  but  he  may  make  a  defense  subsequently  arising  out  of  the 
original  contract,  such  as  a  total  failure  of  consideration.  Jfotfry  v.  Cotr* 
man^  478. 

11.  Makeb  ov  Lost  ob  Destboted  Neootiablb  Instbumbnt  mat  Bbquibe 
Indemnity  against  all  future  claims  under  it,  before  its  payment  can  be 
enforced  by  law.     WeUon  v.  Adam»,  579. 

Bee  ExBOUTOBS  and  Administbatobs,  2;  Ouababtt,  9,  11;  Ouabdiak  joxj^ 
Wabd;  M0BTOAGB8,  5,  6;  Subettshif,  3»  4, 6, 7;  Vbnsob  abd  VBn»Bl^  0. 

NEW  PROMISE. 
See  Statute  or  Limitations,  4^  10-19 

NEW  TJEUAL. 

L  Abebnob  ot  W1TNB8BBS  Mebbly  is  not  Good  Oaubb  fob  Nbw  ^nua^ 
unless  such  absence  was  made  the  ground  of  an  application  for  a  continii« 
ance,  or  a  valid  excuse  is  given  for  not  making  such  application.  Cook 
V.  SoMwiek,  181. 

%»  Pabty  Defaulted  by  Reason  or  his  Attobney's  Fobobtting  Day  or  Coubt 
is  not  entitled  to  the  benefit  of  the  statute  which  authorises  the  ooonty 
court  to  grant  a  new  trial  where  a  justice  of  the  peace  has  rendered  a 
judgment  against  a  party  who  has  been  deprived  of  his  day  in  court  by 
fraud,  accideut,  or  mistake.  Such  a  case  is  a  case  of  pure  negligence  on 
the  part  of  the  attorney,  and  must  be  regarded  as  the  negligence  of  the 
party.    Babcock  v.  Broum,  290. 

i*  Omission  in  Copy  or  Wbit  Served  on  Pabty  of  the  place  where  the  Jus- 
tice was  to  hold  his  court,  where  the  service  of  the  writ  by  the  return  of 
the  officer  was  complete  so  that  the  writ  6ould  not  have  been  abated* 
and  it  is  not  pretended  that  such  omission  was  the  resson  why  the  party 
did  not  appear  at  the  trial,  does  not  bring  the  case  within  the  provision 
of  the  statute  authorizing  the  granting  of  a  new  trial,  where  tile  partj 
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agilnrt  wbom  a  Jndgmeitt  hM  been  rendered  liM  been  deprfvsd  e(  Ui 
day  in  court  by  f  raad»  aootdent»  or  mistake.    leL 

4,  Nkw  TbialWill  not  bi  Graktxd  fob  Subpbxsi  ov  AooorarotKiv 

BriBuros,  wheoeTer  by  reaeonable  diligence  it  could  have  been  pien* 
omly  obtained.    lAnard  t.  Croadand,  213. 

5.  Kkw  Tbial  will  kot  bb  Gbamted  on  Gbound  or  Subpbisi;  wfaenllie 

party  went  to  trial  without  being  prepared  with  hla  eridenoe^  wlifln  by 
the  nae  of  reasonable  diligence  be  might  either  have  had  the  benefit  ol 
hie  evidence  at  the  trial,  or  have  made  ite  abeenoe  the  groond  of  oontfaia- 
ing  the  cause  until  it  could  be  procured.  Id, 
8.  Kiw  Tbial  will  not  bb  Qbanted  on  Qbound  or  Subtbub  in  aotien  d 
trespass,  on  an  affidavit  by  the  defendant  that  he  was  taken  by  surpriM 
in  not  finding  a  patent  to  the  land  in  question,  under  whioh  he  held  ss 
purchaser,  on  file  in  the  court,  where  he  believed  it  to  be.    Id, 

7.  HmoBT 07 EkiUiTT  Jubisdictionovbb GBA2XTINO NbwTbiaibov Aotmt 

AT  Law.    Taylor  v.  SutUm^  682. 

8.  Bdobb  Equitt  will  Gbant  New  Tbial  ov  Aotiok  at  Law,  Thbbi 

Things  must  Oonoub  :  ignorance  of  the  defense  sought  to  be  set  up  -• 
the  time  the  judgment  at  law  was  rendered,  diligenoe  on  the  part  of  the 
complainant,  and  that  adequate  relief  can  not  be  had  at  law.  Id. 
•.  Kbw  Tbials  in  EjBcnnENT  mat  bb  Gbantxd  bt  Coubxs  or  Law.  At 
10.  Equitt  will  Gbant  Nbw  Tbial  in  Ejbodcxnt  where  a  party  has  with- 
out fault  lest  the  opportunity  of  obtaining  a  new  trial  at  law  timagh 
lapse  of  time,  and  where  the  remedy  at  law  by  new  trial  would  boI  have 
hma  as  oomplete.    Id, 

fl 

NOMINAL  DAMAGEa 
See  Watebooubsss,  T.* 

NON  EST  INVENTUS, 
See  Husband  and  Wm,  4. 

KON-NEGOTIABLB  NOTBB. 
See  NsoonABLB  Instbumxntb^  X  t* 

NON-RESIDENTS. 
See  Statotbb,  3. 

NONSUIT. 
See  FlsADiNo  and  Pbaotioi^  16-111 

NOTES. 
See  Nbqotiablb  Inbtboiomib. 

NOTICE. 
AmEjmajn  ov  Contbaots,  2;  3;  Covknanvi^  2;  DnD%  4|  Snanff 
Domain,  8;  BszATn  of  Dboedbntb,  9;  Bvidbbc^  S;  GoABAm;  %  ^ 
?» 11;  HoMBBTKAD^  1;  Intanot,  2;  JuDaicBNn,  14|  ICarbb  abb  toB* 
TAJn,  1;  Nbqotiablb  Inbtbumbntb,  4, 5;  Statdtb  ov  JjMXuauK%  ll| 
TmmrAaa,  6;  Vbndob  and  Vbndbe,  3. 
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NUISANCE. 

finx  IimiGATis  BOW  Sfxcxal  Injury  will  bb  Aocokplisbid  vbcm  Bbiso* 
max  cm  Pubuo  Nuisancs,  as  well  as  shows  that  special  damage  will  b» 
•utained  by  the  compUinant,  where  it  charges  that  the  defendant  waa 
planing  obstniotions  in  the  bed  of  a  nayigable  rirer  in  front  of  the  oom- 
plainanf  •  lots  and  dock,  thereby  blocking  np  and  obstmeting  the^ohao* 
aal  of  the  stream.     WaOxr  ▼.  Shepardson,  423. 

See  Constitutional  Law,  7. 

OFFICES  AND  OFFICERS. 
Jdboi  OS  Jusnca  or  Piaci  is  not  Bespohbiblb  for  errors  of  Judgment 
oommitted  while  he  is  acting  in  good  faith  in  his  official  capacity.    BaUep 
▼.  Wiffgku,  650. 

flee  CoBPoaATioii8»  1;  Eliotionb;  Hiqhwats;  Mandaxus;  Pbocbbs   Ba- 

TtMWS,  2;   SlEBUffS  AND  CONBTABUEBi   ttUBSlTBHIP,  9;  TAXAnON,  %  I. 

OPINIONS  OF  WITNESSES. 
See  EviDBNci»  25;  Shiffinci,  5. 

ORDERS. 
Bee  Ebcatis  or  Dbckdxnt9,  d-9L 

ORDINANCE& 
See  Constitutional  Law,  7. 

OVERDUE  NOTES. 
See  Nbootiabls  Instkumxntbi  7-9. 

PARENT  AND  CHILD. 

1«  Inf ABT  n  in  Easa  ntoM  Timb  or  its  Conception,  fob  PuRron  or  Tak« 
ivo  Ant  Estatb  fob  its  Bbnbfit,  provided  it  be  afterwards  bom  alire^ 
and  after  such  a  period  of  fetal  existence  that  its  continuance  in  life 
might  be  reasonably  expected.    Nekon  y.  Ivernon,  442. 

t.  DmsiQN  or  Propbrtt  Lkft  to  Two  Bbothkrs  Jointly,  made  by  the  father 
and  elder  brother  after  the  latter  becomes  of  age,  the  father  acting  for  his 
infant  son,  is  binding  upon  the  minor  until  he  dinents  from  it,  and  when 
ratified,  binds  the  elder  brother.    Slaughter  ▼.  CimninQhamf  463. 

S.  Fathkb  mat  Suk  roB  Ikjttbt  to  Minob  Son  as  roB  Injubt  to  Skbvant, 
if  the  son  be  old  enough  to  reader  sesf  ioe.    Shields  v.  Tange^  698. 

4.  Court  Ebbs  in  Wituobawino  Question  or  Illboitimact  rBOM  Jubt  and 
dictating  decree  from  the  bench  in  fayor  of  the  legitimacy  of  the  alleged 
bastard,  unless  the  law  as  applicable  to  the  facts  proved  would  not  justify 
the  jury  in  finding  to  the  contrary.    Id, 

8.  BiBTH  or  Child  dubing  Wedlock  Raises  Pbesuxption  or  Lboitdkact 
or  Child.    Id, 

6b  Pbbsumftion  or  Legitimaot  or  Child  Bobn  in  Wedloox  mat  bb  Bb- 

butted  both  by  direct  and  presumptive  evidence,  and  jury  may  oonsider 

not  onlv  proofs  tending  to  show  the  physical  impossibility  el  the  child 

being  legitimate,  but  also  the  relative  situation  of  the  pBrtiss^  their 
Dm.  Tol.  LZ--69 


laUti  of  life^  the  eridoioe  ol  oondiioi  and  of  daebuntioBS 

oondact^  and  any  indnctioii  whioh  reason  ■oggeata  for  deiamiialag  Um 

prohabilitios  of  the  caaa.    Id, 

7.  Whxbb  Hubbakd  AiTD  Wm  HAVX  Had  OpFOBnmrnr  For  Sexual  Ivtb^ 
OOUJiaBy  a  very  stroag  presamption  arises  that  it  must  hare  takea  plaoe^ 
and  that  the  child  whose  legitimacy  is  qnestioned  is  the  frait  thereot  Id. 

9k  PEisuKPTioir  OF  Lboitimact  of  Child  fbom  Aocsss  of  Husbasb  to 
WxFS  may  be  rebutted,  and  the  daty  of  the  jury  is  to  weigh  the  en- 
denoe  against  the  presamption,  and  to  decide  according  to  the  prepon- 
derance.   Id, 

I.  Old  Gommon-Law  Buub  that  FaxsoMmoy  of  Lkrttticact  Aboino  fmoh 

Mabbiaos  conld  only  be  rebntted  by  proving  the  husband  to  hare  been 
impotent  or  without  the  fonr  seas  was  overmled  in  England  at  the  time 
of  the  colonization  of  Gieorgia»  and  therefore  never  prevailed  in  this  stiite. 
Wright  V.  Hicks,  687. 
10.  General  Reputation  in  Vicinaoe  u  not  Evidence  on  Qubbhon  of 
Leoitimact.    Id. 

II.  Reputation  in  Families  of  Father  and  Mocheb  la  Evidencb  aa  to 
the  legitimacy  of  the  child.    Id. 

12.  Conduct  of  Mother  in  Allowing  Husband's  Estate  to  be  Dividbd 
between  herself  and  her  child,  though  slight  evidence  of  the  legitima^ 
of  the  child,  is  admissible  for  what  it  is  worth.    Id. 

13.  Bill  Charges  Illegitimact  Positively,  and  that  No  Antenuftial 
Bexual  Intebooubse  had  taken  place  between  the  alleged  father  and 
the  child's  mother,  when  it  chargea  that  the  child  wu  not  the  offspring 
of  the  alleged  father,  but  a  basfcard,  and  that  no  sexaal  interoonrse  had 
been  had  by  and  between  the  alleged  father  and  the  child's  mother  before 
their  marriage.    Id. 

14.  Presumption  of  Legitimact  Arising  from  Proof  of  Sexual  Ltteb- 
oouBSE  can  be  rebutted  only  by  proof  of  the  impossibility  of  imprsgna- 
tion.    Id. 

15.  To  Repel  Presumption  of  Legitimaot  in  Ant  Case;  the  evidence  most 
be  clear  and  positive.    Id. 

16.  Slighter  Proof  Repels  Presumption  of  Legitimact  Abdino  fbom 
Marriage  in  case  of  antenuptial  conception  than  in  case  of  post-nuDtial 
conception;  for  in  the  former  case  marriage  only,  and  not  the  presumed 
marital  sexual  intercourse,  creates  the  presumption.    Id, 

17.  Court  should  not  Take  from  Jury  Question  of  LEGiTiMAcr  of  Child 
bom  in  wedlock  but  conceived  out  of  wedlock,  where  there  is  evidence 
that  neither  the  husband  nor  his  family  reougnized  the  legitimacy  of  the 
child,  but  declared  its  illegitimacy  and  treated  it  as  illegitimate;  that 
the  child  resembled  the  reputed  father;  that  the  mother,  by  her  con- 
duct, confessed  the  illegitimacy  of  the  child;  that  the  husband  and  wife 
lived  together  for  five  years  afterwards,  and  during  that  time  she  never 
had  another  child,  but  afterwards  bore  children  to  a  second  husband.  Id, 

18.  Conduct  of  Husband  and  Wife  at  Time  of  Birth  of  Child  and 
Afterwards  is  evidence  upon  the  question  of  its  legitimacy.    Id. 

19.  Declarations  of  Husband  and  Wife  are  Inadmissible  durdto  theib 
Life-time  to  bastardize  the  issue,  but  after  their  death  they  are  admis- 
sible, especially  as  connected  with  the  conduct  of  the  parents^  and  ex- 
planatory thereof.    Id. 
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pabol  evidenck 

DnoMt  %  12-17;  ExBcirnoN*s,  5:   Ianplobd  akd  Tihahv,  7;  Kioo* 

TZABLS   InBTRITMKNTS,  2;    PARTNERSHIP,   4;     PUBUO   LunM,  2;    TbUSTI 

▲KP  Teustees,  1,  2. 

PARTIES. 

8m  Dbsd8»  1,  8;  Ejictme2vt»  10;   Eyidekcb,  7,  17,  18;  Ji7dqmebit8»  4^  7| 
Pleading  and  Pbactige,  1,  9,  10;  Bemaikdebs,  3. 

PARTITION. 

I.  Jurisdiction  ov  Chancery  is  XJnqczstionablb  in  Partition  Oaseb» 
where  in  order  to  perfect  the  partition  it  will  be  necessary  to  decree  pe- 
enniary  compensation.    RutJier/onl  ▼.  J<mes,  655. 

t.  In  Proceedinos  in  Equity  for  Partition,  Plaintift  Need  not  Set 
Forth  his  Title  to  the  land  in  falL  Defendant  may  if  necessary,  im 
his  plea  or  answer,  deny  his  title  to  the  whole  or  any  part  of  the  land,  or 
he  may  deny  the  co-tenancy,  in  which  case  a  preliminary  trial  would 
have  to  be  had.    Id, 

8.  Equity  does  not  Ordinarily  Possess  Ck>NcuRRENT  Jurisdiction  with 
law,  in  cases  of  partition,  in  Georgia.  If  the  remedy  at  law  is  fall  and 
complete,  the  party  mnst  resort  to  that  fomm.    Id. 

4i  In  Partition  Proceeding  at  Law,  under  Statutes  op  Georgia,  the 
conrt  can  not  decree  the  threefold  relief  of  subdividing  some  lots,  allotting 
others  entire,  with  or  without  pecuniary  compensation,  and  ordering  a 
sale  of  others.  One  of  those  methods  contemplates  a  division  in  kind, 
and  the  other  a  Stile,  which  two  modes  can  not  be  combined  at  law.    Id, 

0.  Court  of  Equity  may  in  Partition  Proceeding,  of  numerous  lots,  if  neo» 
essary,  appoint  a  receiver  to  rent  out  the  property  in  whole  or  in  part^ 
and  pay  the  rent  over  to  tlie  co-tenants  according  to  their  respective 
rights,  or  may  order  the  lots  to  bo  held  and  enjoyed  by  one  for  a  certain 
of  time,  and  then  by  the  others  successively.    Id. 

6.  I»  It  Appears  from  Bill  for  Partition  that  Owner  of  an  nndivided 

quarter  of  the  property  sought  to  be  partitioned  is  deceased  and  leaves 
him  surviving  a  widow,  it  is  a  circumstance  tending  to  induce  the  chan- 
cellor to  retain  the  bill,  as  the  widow  may  have  a  claim  for  dower  which 
will  require  an  adjustment  in  the  course  of  the  proceeding,  which  could 
not  be  afforded  by  a  court  of  law.    Id. 

7.  Partition  is  One  of  Subject-matters  of  Concurrent  Jurisdiction  of 

equity  in  England,  and  in  such  cases  our  courts  are  reluctant  to  oast  the 
jurisdiction  of  equity.     Id. 

8l  Partition  Made  by  KELEAdB  Deeds  between  Grantee  of  Tenant  in 
Common  and  Co-tenants  is  Valid,  when  it  is  in  the  power  of  any  co- 
tenant  to  compel  a  partition  by  legal  proceeding;  and  a  creditor  of  the 
grantor,  before  any  interference  on  his  part  to  obtain  payment  of  his 
debt  as  against  the  property,  has  no  legal  interest  therein  requiring  recof*- 
nition  in  the  partition  proceedings.    Staples  v.  Bradle*/,  630. 

••  Partition  may  be  Treated  as  Lkoal  by  CREDiroR  of  Tenant  in  Com* 
MON  when  he  levies  his  execution,  where  it  is  made  by  release  deeds 
between  the  grantee  of  such  tenant  and  his  co-tenants,  although  the 
creditor  at  the  same  time  insists  that  the  deed  of  the  tenant  is  void,  ■• 
far  as  it  was  designed  to  defraud  his  creditors.    Id, 
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lOi  Whzbb  THOU  BAD  BBV  Two  PABTxnoiii^  and  Oil  final  JniTjpiUHf  iln 
former  waa  re-«aUbliahed»  and  it  then  appeand  that  tbe  dktribnteii 
under  the  second  and  rejeoted  partition  had  alienated  or  adld  a  partaon 
of  tbe  property:  keH  that  the  diatribateee  nnder  the  aeeond  partitioa 
should  give  an  equivalent  to  the  distribateea  nnder  the  fizat  parttftan  lot 
the  property  ao  aliened  or  aold.    Dmmum  ▼»  HwrtwdX^  176L 


PABTNEB8HIP. 

1.  PuaUHB  ABB  LlABLB  AS  PjUUnnBS  lOB  BEBVIGn  BlHDBBBD  BOB  Pi 

HBBSHZTy  and  it  ia  wholly  immaterial  what  the  arrangement  aa  to  ths 
aeveral  dntiea  of  eaoh  may  have  been  between  ti&e  peraona  themoelve% 
and  which  one  employed  or  engaged  the  servioea  of  the  plalntiiL    Csoaf 

S.  MXBB  PABniBBAHZF  BbIATUiB  WILL  NOT  AOTHOBIZB  OlffB  PASTVBE  TO  EZB- 

oiTSB  LraxBUMXNT  CVDBB  8bal»  whereby  a  new  and  original  oUigatioB  ti 
created,  which  will  be  binding  on  the  firm.  MeDomatd  t.  £ggieatm, 
803. 

IL  Ihbtbcmbmt  Ezbootbd  uimBB  Sbal  bt  Oxb  PABXNBBt  OBBanHo  Kbw 
Oblioatiob,  mat  bb  RsifDEBBD  Obuoatobt  by  a  previons  psrol  aa- 
thority,  or  by  a  snbseqaent  parol  ratification,  and  in  either  caae  the  insfem* 
ment  will  become  the  deed  of  the  firm;  and  much  slighter  acts  will  prodaos 
that  effect  where  the  anbject-matter  of  the  agreement  is  within  tiia 
partnership  dealings,  than  where  it  has  no  oonneotion  therewith  and  from 
which  the  firm  derives  no  benefit.    Id, 

4.  Pabol  Evidbncb  is  Admissiblb  to  Pbovb  Sbalbd  iNsnunaHT  Cbbatibo 
Nbw  Obuoation  dt  Dsbd  or  Ck>PABTNBBS,  which  deed  became  anch  by 
the  signature  of  one  partaier  in  the  name  of  the  firm,  by  showing  a  pre- 
vioos  authority  for  that  purpose  resting  in  parol,  or  that  the  partners 
were  present  at  the  time,  or  subsequently  ratified  the  same  either  ez« 
presaly  or  impliedly,  and  this  implication  may  be  drawn  from  the  conduct 
of  the  partners  or  the  course  of  dealing  by  the  firm.    Id, 

i.  CiBCUiiBTANCES,  IV  Tbndibq  TO  8aow  Pbsviodb  Authobitt  ob  8i7Ba» 

gUBNT  BATZnOATION  BT  COPABTNBBS  OF  PABTtTBB'S  ACT  in  executing 

an  instrument  under  seal  in  the  name  of  the  firm,  should  be  submitted  to 
the  jury.     Id, 

t,  Rbpbbsentatioiib  of  Pabtt  Who  has  Madb  Saub  that  Hb  Was  nr 
Pa&tnbbship  in  the  transaction  with  another  person  may  be  admitted 
in  evidence,  after  it  has  been  shown  that  the  latter  received  the  purdiase 
money  and  reoogniaed  and  ratified  the  contract  of  sale.  Drumrigidr, 
PhUpot,  73S. 

}•  Os*  Pabtnkb  mat  bb  Authobizkd  bt  Pabol  bt  Abothbb  to  Exbcuti 
Sbalbd  Ikstbument,  which  will  be  binding  as  such  upon  the  firm,  or  if 
one  partner  executes  such  instrument  without  such  authorization,  the 
other  partner  or  partners  by  subsequently  adopting  it,  either  by  parol  or 
by  writing  not  under  seal,  will  impart  efficacy  to  it  as  their  deed.    Id, 

I.  LaoAL  Title  to  Rbal  Propebtt  Purchaskd  with  Pabtnbbship  Fubb^ 
fob  PABTzncBSHiP  PURPOSES,  IS  Left  Ukdqtubbed  by  a  court  ol 
equity,  so  far  as  it  may  be  necessary  to  protect  the  equitable  rights  ol 
the  respective  partners,  although  it  considers  and  treats  such  propertiy 
as  constituting  part  of  the  stock  of  the  firm.    Lcmg  v.  Waring^  533. 
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iL  Hsns  aw  DionasD  pAftnrKB  Hays  Such  Imtibist  cr  Fnac^  Bjbal  E»- 
CAXB  u  to  giTO  them  the  privfl^ge,  when  sued  for  a  diveBtitiire  of  titb 
hj  a  derivatiye  pnrohaaer  from  the  eamYing  partner,  of  showing  that 
tba  alleged  equity  ia  founded  in  a  wrongful  oonTeruon  of  the  partnenhip 
eflbotSy  which  a  court  of  equity  wotdd  not  lanotion;  and  it  is  no  answer 
to  their  right  to  defend  that  the  firm  is  insolTent^  and  tha  whole  of  the 
assets  is  required  to  pay  its  debts.    Id, 

lOi  HsiB8  ov  DsoBassD  Paxxnbb  will  kot  bb  Comfbllbd  cr  Equitt  to 
OoHTBT  Sbal  Bstatb  Of  FiBM  to  a  purchaser  from  the  surviving  part- 
ttSTt  in  all  cases  of  disposition  by  him,. however  unfsir,  inequitable,  or 
uaathorised;  and  if  the  diq[)oeition  be  for  a  grossly  inadequate  oonsid* 
•ration,  and  made  under  sueh  drenmstsnoee  ss  were  well  calculated  to 
eause  it  to  be  sold  for  an  almost  nominal  sum,  the  oonrt  ought  not  to 
lend  its  aid  to  perfect  the  purchase^  espeoislly  when  its  aid  is  invoked 
by  one  whose  oonduot  has  oontributed,  in  aQ  probability,  to  bring  about 
tba  seorifiee.    Id. 

See  Ammiwubbt  ige  BiHifiT  ow  CBBDitostf,  4;  EuuuiUM  ajkv  Araini^ 

11. 


PAYMENT. 

SUUUVUBT  AflEBBMBIIT  TO  AfFLT  YalUB  OV   CbBTAIH  SbBVIOBS  AVD  Ma» 

TBBIAL8  to  the  part  payment  of  a  debt,  when  the  amount  to  be  applied  !»• 
unoertain  snd  unliquidated,  is  not  a  payment  so  as  to  be  admissible  under 
the  general  issue  in  omfrnpetf.     ManviUe  v.  Oay,  379. 

6ea  Abbummut)    Hobbaio)  and  Wepb,  1;    Kbootiablb  hsmrKOMnra,  llr. 

PlBADIVO  abb   PRACnOB,  19;   SkT-OFT,  1;   StaTDTB  Of  LlMITATIOMIi^  4^ 

1%  17. 

PERFOBMAKCE. 

1m  CoMBam^  9^  10;  Bhippimo,  1;  Srtcmo  PBBKnoiaBaBi  Vwmom  amm 

Vbndeb. 

PHTBIC1AK8  AND  SUBGEONE 
See  Agbbot,  6. 

PLBADma  AND  PEACTICB. 

!•  Iv  Skolavd^  nr  Bun  aoaikbt  Jonrr  Obligobb,  both  must  bo  Bnady  or  if 
one  is  within  the  realm  but  can  not  be  found,  he  must  be  prosoontod  te 
outlawry.  In  Georgia,  however,  if  the  sheriff  returns  one  party  not 
found,  the  plaintiff  may  proceed  against  the  party  served.  J^OMy  v. 
McSae,  060. 

%  Thbeb  arb  No  Forms  of  Action  in  This  Statb;  and  if  upon  the  faets 
stated  the  plaintiff  is  entitled  to  recover,  he  must  have  judgment.  IkUi 
V.  Brownhgt  23S. 

S.  PBBBOirAL  Pbivilbob  Which  Dbfbndabt  Hab  of  having  an  action  against 
him  tried  in  the  county  in  which  he  resides  may  be  waived  by  him. 
Consequently,  when  a  declaration  does  not  aver  that  the  defendant  re- 
sides in  the  county  where  it  b  filed,  his  appearing  and  answering  givea 
tba  oourt  jurisdiction  of  his  person.    Hanep  r.  McRae,  e&k 

4m  WhBRB  0BCLARATIOV  DOBS  NOT  AVBR  THAT   DbPENDAIIT   R—fpf  in  ths 

county  in  which  the  action  is  commenoed,  at  may  be  ftmfWidfftd  al  any 


838  Index. 

timo.  Such  omifltion  U  waived  by  the  defendantfs  pleading  to  tbe 
and  cured  by  hie  oonfeseion  of  jadgment.    It  would  not  be  good  on 
tion  in  arrest  of  judgment.    Id. 
6.  Puu  18  DouBLB  WHXV  It  Pkssbkts  Two  DnnircT  Gbochdb  ov  Dnsm^ 
ae  breach  of  warranty  and  partial  failure  of  oooBideration.    Chwwiiyfci 
y.  SmUh,  333. 

fL  DwncT  or  Dupucrrr  is  Available  Oklt  upon  Sfboxal  DmuBSKR,  and 

is  not  reached  by  general  demurrer.    IcL 

7«  Objbotion  to  Sufticikngt  or  Dbclaration  mnst  be  taken  in  the  lower 
court.    Erie  ▼.  Sckuingle,  87. 

S.  Pisa  IX  Abatxment  Comes  Too  Late  ArrEB  ExcEPnons  to  Pjetithie, 
and  should  be  rejected.    Cw^  ▼.  SotOhwkk,  181. 

f  .  Chabactek  in  Which  Paktt  Sues  must  be  Detebmhted  tbom  Bodt  or 
Pleading,  and  not  from  the  description  of  himself  given  therein.  A 
right  of  action  as  an  individual,  properly  averred,  and  accruing  to  plaint- 
iff in  a  fiduciary  character,  authorizes  him  to  sue  in  his  individual 
capacity;  and  superadded  words,  as  "  adminiBtrator,"  etc.,  are  mere  <ls- 
tcriptio  persona,     Tate  v.  Shacke^ford^s  Adm*r,  488. 

K).  On  Death  ov  PLAiNTirr  Suing  in  his  Individual  Bight,  Suit  n 
Pboperly  Revived  in  the  name  of  his  personal  representative.    /dL 

11.  Objections  that  Answebs  abb  Ibbbsponsivb  to  IinrEBBOOATOBiBi 
CouB  TOO  Late  at  Tbial.    J^elaon  v.  Ivereon^  442. 

12.  Whebe  Statute  Requibes  that  Bepobb  Intebbooatobies  abs  Al- 
lowed TO  Issue,  it  must  appear  to  the  court,  by  the  oath  of  the  party 
filing  the  same,  or  otherwise,  that  the  testimony  will  be  material,  and 
that  the  questions  are  pertinent;  this  will  sufficiently  appear  to  the  court 
without  affidavit  of  the  party  if  the  object  of  the  testimony  sought  by  the 
defendant  in  ejectment  appears  from  the  record  to  be  to  prove  that  the 
lessor  of  the  plaintiif  never  existed  or  was  dead  before  suit  brought.  Timm 
V.  Tavm,  708. 

13.  CouBT  Has  Discretion  undeb  Alabama  Code  to  Allow  Amendment  ov 
Complaint  after  the  jury  have  been  instructed;  and  the  judgment  will 
not  be  reversed  on  that  ground.    PraUr  v.  Miller^  621. 

14.  Pabtial  ^ailube  of  Considebation  can  not  be  Given  in  Svidencb 
under  the  general  issue.    ManvtUe  v.  Oay,  379. 

16.  Nonsuit  mat  be  Gbanted  whebe  thebe  is  No  PBOor  to  Sufpobi 
Issue.     Tiaon  v.  Town,  708. 

16.  Nonsuit  should  not  be  Gbanted  if  thebe  bb  Ant  Eviiuuks  vpon 
which  a  verdict  could  be  rendered.    Id, 

17.  CouBT  IS  NOT  Bound  to  Awabd  Nonsuit  where,  after  verdict  for  plaint- 
m,  it  would  grant  a  new  trial  because  the  verdict  wa«  contrary  to  the 
evidence.    Id, 

15.  Nonsuit  should  be  Obdebed  ir,  Admittino  All  Fao»  Fbotid  and 
all  reasonable  deductions  from  them,  the  plaintiff,  on  all  the  praot  ooghl 
not  to  recover.    Id, 

19.  Judgment  can  not  be  Bbndebed  nr  Favob  or  Pabtt  upoit  Issobot 
Law  formed  upon  a  separate  plea,  without  disposing  of  the  issue  of  fsd 
joined  upon  plea  of  payment.    Devert  v.  Mo&$,  331. 

SO.  QuEsnoKs  NOT  Pbesented  bt  Bnx  and  Dbmubbxb  will  mot  be  Con- 
EtDBBBD.    ChOion  V.  WiH/ord,  399. 
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tl«  OSFXEAL  OBJBOncnf  TO  OkNKBAL  ChaKOB  to  JuBT  18  iHlUfflUJBNTS  thtt 

Mrignment  ahomld  point  to  the  partioiilar  portion  of  the  charge  objeoted 
to  and  snpposed  to  be  errcmeooa.    Coons  t.  Senkk,  230. 

iSL  EbBONIOUS    iKBXBUCTIOir    TSNBXNO   TO   IS1X*UEVCB  VkBDIOT  18  GBOUTO 

VOB  Revebsal,  althoogh  the  ooort  waa  aatiafied  with  the  verdiot. 
Chemdkr  ▼.  FMm,  18& 

tL  GouBS  SHOULD  Ihbtbuot  Jubt  ab  TO  CoNOLcrsioini  or  Law  ariaing  from 
face  of  an  inatnunant.    ffntehmaon  ▼.  Lord^  381. 

M.  ImTBUcno^r  fob  Which  thebb  is  No  Fouin>ATioir  in  Evidmbicb  ia 
properly  refused.    Johnson  v.  JeimmgSt  323. 

15.  Im  ImsTBUCTiONs  Asked  fob  bt  Eithxb  Pabtt  bb  Bbtusbd,  and  Jvdo* 
MBRT  Go  against  Pabtt  Dissatisfibd  with  BsrcrsAL,  hia  exception 
nroat  aet  forth  all  or  anfficient  evidence  ooncendng  the  sabject-matter  d 
the  instmction  to  present  the  question  of  law  deaigned  to  be  made,  or  an 
appellate  court  will  presume,  in  favor  of  the  judgment,  that  the  inatnu^ 
tion  waa  properly  refused;  but  the  error  of  an  instruction  contradictory 
to  or  inconsistent  with  the  pleadings  may  be  apparent  without  refer- 
ence to  the  evidence.    Vuggma  v.  Watson,  560. 

M.  EVIDENCB,  THOUGH  NOT  SeT  OUT  IX  BiLL  OF  EXCEPTIONS,  BUT  UPOV 

Which  iNSTBUcnoN  Pubfobts  to  be  Based,  will  be  preaomed  by  aa 
appellate  court  to  have  been  given  in  the  court  below.    Id, 

S7*  Want  of  Evidence  upon  Which  to  Base  Inbtbuction,  though  good 
law,  will  render  it  erroneous  if  given.    Id. 

SB.  Bill  of  Exceptions  must  State  Answxb  of  Witnbss  as  Well  as 
Question  to  the  answering  of  which  objection  la  made,  otherwise  the 
appellate  court  is  asked  to  presume,  first,  that  the  question  waa  anawered, 
and  then  that  the  answer  waa  of  auoh  a  nature  aa  to  be  inadmisBibla 
Johnson  T.  JenningSf  328. 

to.  Bill  of  Exceptions  uust  Show  BxlevAncy  of  Evidence  to  the  ezcln* 
sion  of  which  exception  ia  taken,  otherwise  it  appeara  irrelevant  upon  the 
record.    Id, 

do.  Onb  can  not  Ck>MPLAiN  OF  Ebbob  in  Exclusion  of  Evidxncb  unfavw 
orable  to  him.    Id, 

tl.  Appellate  Coubt  in  Affibmino  Judgment  of  Loweb  Coubt  Bbndxbbd 
UPON  Mebits  can  not  change  its  effect  from  a  final  and  conclusive  judg- 
ment to  one  for  want  of  jurisdiction,  by  basing  its  affirmance  upon  the 
groond  of  want  of  jurisdiction  in  the  lowe/  court,  notwithstanding  the 
appellate  court  has  concurrent,  original  jurisdiction,  and  appellate  juris- 
diction over  the  law  and  the  facta,  if  its  review  of  the  caae  was  upon 
queationa  of  law.    SchuUs  v.  SchtdU,  335. 

6m  Aoxnot,  8k  11;  Assumpsit;  Attobnet  and  Clixnt;  Cobpobations,  \Z% 
G08T8;  Co-tenancy,  4;  Covenants,  2;  Cbdonal  Law;  Damages;  Dedi- 
oatioh,  3;  Deeds,  5;  Detinue;  Ejectment;  Bquitt;  Estates  of  Db- 
OBDXNTB»  3^  6-9;  Evidence;  Executions;  Exboutobs  and  Administba- 
10B8,  2;  14,  16;  FoBciBLB  Entbt  and  Unlawful  Dbtainbb;  Ouabantt, 
%,  12;  Husband  and  Wifb,  3;  Infancy,  3;  Judomxnts,  4»  6,  1^-18;  Nbo- 
uobbcb,  1;  New  Tbial;  Kuibancb;  Pabbnt  and  Child,  4, 10^  17;  Pab* 
TRiov;  Pabtnbbship,  6;  Paymxnt;  Bbmaindbbs,  3,  4;  Saiji^  14,  1S» 
\%  10;  8Kf-0FF,  1;  Slandbb;  Statutb  of  Limitations^  19;  Tbespam^ 
%1^'Jl  Watbbooubsxs,  6;  Wills^  7;  Wixbbbbis. 
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FLEDGE. 
Bee  Bales,  IS. 

POSSESSION. 

I.  Ownoi  or  Tbli  to  Laxd  is  OowRRuonvBLT  nr  PossnsKnr  vntQ 

iidTwse  eUimant  goes  into  oooupanoy  with  intent  to  dbim  tbe  lee  ae 
sgeinat  tlie  trne  owner.    BofoU  t.  Le9$ee  qflMe^  712. 

t.  FossaBSiON  ov  OooaPAur  of  Laio)  Entkbivo  undkb  Papkb  Tnu  eziende 
to  the  boundary  of  hie  deed,  otherwiee  it  is  oonfined  to  the  poBUuh  pedit^ 
or  oorporeal  ooonpatioQ.    Id, 

t.  OolraarBircnm  Possxbsion  ov  Wholb  Tract  ov  Land  arises  from  actual 
posBonrioQ  of  part  of  it  by  one  who  enters  with  no  higher  evidence  of  title 
than  that  which  the  law  presumes  from  his  poaseesaon,  and  distinctly 
marks  oat  the  extent  and  boondaries  of  his  daim.  It  is  not  necessary 
that  he  should  cultivate  the  property  claimed  by  him,  nor  is  any  par- 
ticular kind  of  indosure.  natural  or  artificial,  required  where  the  land  in 
possession  is  marked  by  distinct  monuments  of  boundary.  It  is  sufficient 
that  the  land  claimed  is  subjected  to  tbe  occupant's  use  for  the  purpose 
intended.    Phtme  v.  Seward^  590. 

A»  Latino  ow  Land  into  Town  Lots,  selling  them»  and  exercising  otheracts 
of  ownership,  is  no  evidence  of  abandonment;  but  taken  in  oonneoticn 
with  other  acts  of  ownership^  furnishes  additional  evidence  of  possession. 
Id. 

Bse  A0VXB8N  P088B8ION;  Oo-tsnancv,  3;  Govknantb,  2s  Deeds^  8;  Dm- 
vu%  2,  8;  Ejbctkkit;  Evidbngb,  19;  Fbaodulknt  OunnnrAMca^  8;  6; 

HOMNSTBAD,   1;  INJVN0TI0NS»  4}  NiOOTIABLI  IygTBum«T%  8^  9;  Bi> 

VAiNDBBSy  8^  4;  BspLXViN,  3;  Ssr-ow,  3;  Btatutb  or  Feaum^  S;  Sca» 
m  ov  LnuTATioNs^  20;  Trespass,  1-3;  Watebooubib^  •• 

POWERS. 
§m  Mmaaaan  iob  Bevbvit  ov  Gbbditob8,  2;  EiauuwiBB  abb 

ISTBATOBS^S. 

POWERS  OF  ATTORNEY. 
See  AoENOVy  8. 

PRACTICE. 
flee  Fleadinq  and  Fbaoticb, 

PREFERENCES. 
See  A«B»niEiiT  vqb  Bemkvit  ov  CBEDnoB8»  4;  Uobsoamb^I. 

PRESCRIPTION. 

PdBBBnov;  Boitndaribs;  Easements;  fliAfni  ef 
TiONs;  Watebooubsb^  8. 

PRESENTMENT. 
flee  Kbqotiable  Inbxbumbnti^  4^  ft. 
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PBESUMPnOKS. 

OmmatanoKAL  Law,  8;  Cotxa^  1;  CanairAL  L4W»  7|  Ikanrw%  ti 
Jkmwm,  2|  Kvnnnra^  6;  Jvoawaxra,  1;  Pasirt  avd  Ohild^  ft-8^  14- 
Ifl  PuuDnra  AMD  Peacviob^  26,  26^  28;  8n-off»,  8. 

FBINGIPAL  Ain>  AOBMT. 
Bee  AasBTOT* 

FBIKOIPAL  AND  SUBBTY. 
Bee  SuBsmBiP, 

PBINCIPAL8  AND  ACX^BBBABIBB. 
Bte  GBDcnrAL  Law,  5^  6^  8^  9»  18. 

PEIVIEB. 
Bee  JuDOMnm^  4,  7. 

PROBATE. 
Bee  GoBTBACT8»  8;  Willi. 

PROBATE  COUBTa 
tanmofnur  ov  VnamA  Courts  or  Pbobats  n  Oiksbal  Biiwuffui^ 
Marbw  TkMAMXVTABT.    Sic&t«2to  ▼.  SchuitM,  335, 

Bee  Eratm  of  DaoBOJXTB,  5-0;  Exxcutobs  akd  ADMonenusoMi  Wiluu 

PROCESS. 

1.  OfvioBft  D  PaononD  sr  ma  Wbit  whxr  It  d  Bjmiulab  imnr  m  Faoi^ 
withoat  regard  to  the  Juriadiotion  of  the  oourt  whenee  II  iamed}  bol  the 
perly  and  his  ettoniey  are  liable  if  there  was  no  judgment  to  wamal 
the  israing  of  the  writ.    Sprague  y.  Bkrthaardf  803. 

t.  PlwiTHJOiis  ov  BionoN  17,  Abtiolb  7,  ov  Wisoomor  Gumuiusiov  lelato 
to  Jvdieiai  proeeei  only.    Id. 

8b  Plocns  BusraAHTLkLLT  Vabiant  raoM  That  Pbovhiid  *r  BcAlOnl•^ 
lotds  BO  jnstifioatioa  to  the  oiBoer  acting  thereonder.    /dL 
Bee  Eebuwthmis,  1;  JuDOimns,  15;  Nsw  Tbial^  8;  Taxahoi^  %  8. 

PROMISSORY  NOTES. 
See  Nbootiablb  iNsTBVifBiras. 

PROPONENTS. 
See  Wills,  2. 

PROTEST. 

Bee  NlOOTIABLB  IHBTBOlCBVn^ 

PUBLIC  LANDS. 
1.  BaPMin  QeabvovLahb,  after  it  has  already  been  granted  Bwagr,  is 

He  lor  nuyiy  piaetioal  pnrpoees.    BwrthaUtr  r.  Edward9t  74C 
i*  FAarr  Gladiivo  uvdmb  Qbant  oav  hot  Show  Collatiballt  bt  Pi 

that  grantee  intended  in  grant  is  of  different  name  from  the  gnatso 
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nAmed,  bat  the  nuBiiomer  must  bo  remsdied  in  m  dinot  ja  wwllug  Vf 
bill  or  otberwite.     Tiwn  y.  Tawn^  708. 

!•  GOTXBKOB  MAT  GOBBBCT  MiSTAKB  IN  OrAKT  PBOM  StAXE  if  righfti  cl  tilM 

pwftiM  have  not  intenrened,  otherwise  there  mnat  be  a  jadgment  or  desire 
in  A  Jndicial  proceeding  between  the  litigating  parties  whioh  will 
th«  oxecntiTe  to  make  the  correction.    I<L 

Bee  AznrsBSB  Poflsissioir,  2;  Boukdabixb;  PoBsanov^  t^  i. 


PUBUC  USB. 
Bes  EiinnDfT  DoxAiir;  RAn.iiOATO^  tt. 

QUANTUM  MERUIT. 
See  ATTACHMSNT8,  3;  Sales^  17. 

QUESTIONS  OF  LAW  AND  FACT. 
See  Dedioatiok,  3;  Dbeds,  5;  JuDoicKNTa,  4;  Pabkht  and  Child^  4^  17» 

RAILROADS. 

1.  Pbovtsion  in  Chabter  ov  Railboad  Company  Rbquibino  It  To  Fiana 

ITS  Track  ia  for  the  benefit  of  the  adjoining  land-owners  only,  and  merely 
places  the  company  in  the  position  of  a  proprietor,  who  is  bonnd  by  eon- 
tract  or  prescription  to  build  the  fences  between  himself  and  an  adjoin- 
ing proprietor.    Jackson  v.  H.  <£r  B.  H.  R,  Co,,  246» 

2.  Railroad  Company   has   Right  to  Exclusivb   Occitpakcy  of  Lano 

Taken  fob  its  Road,  and  to  exdude  all  concurrent  oconpanoy  by  the 
former  owners,  at  any  time  or  for  any  purpose.  IdL 
8.  Railroad  Company  is  not  Liable  fob  Dbstbuction  of  Cattlb  wfaow 
owner  suffers  them  to  stray  and  trespass  upon  the  track,  where  they  an 
killed  by  a  train,  without  any  negligence  on  the  part  of  the  company's 
seryants  at  the  time,  even  where  the  law  requires  the  company  to  fanos 
its  road  and  it  has  failed  to  do  so.     Id, 

4.  Railboad  Company  is  Liable  fob  Wanton  Injcbt  to  Cattle  Tbevaes- 

INO  UPON  its  Road^  or  for  recklessness  or  want  of  common  care  en  the 
part  of  its  servants  after  the  cattle  are  discovered,    /i. 

5.  Railboad  Company  is  Liable  fob  Injury  Caused  by  Maximo  Rzcava- 

TION  on  its  own  land  so  near  to  the  land  of  an  adjoining  owner  that  the 
soil  of  the  latter,  without  any  artificial  weight  imposed  upon  il^  slides 
into  such  excavation.    Ridiardson  v.  Vermont  Central  R,  R,  Co.,  283. 

••  Affectinq  Land  Injubiously  by  Constbuction  of  Railboad  ia  not  a 
taking  of  it  for  a  public  use,  within  the  purview  of  the  oonatitntion  of 
Vermont;  and  a  railroad  company  which  constructs  its  road  in  a  prndenl 
and  reasonable  manner  is  not  liable  to  individuab  for  consequential 
damages  to  their  premises  caused  by  the  building  of  an  embankment  upon 
an  adjoining  public  highway  which  such  railroad  crosses.    Id, 

7.  Provision  in  Chabter  of  Railroad  Company  Requduko  It  to  Bmicti 
'  Highway  which  it  crosses  to  its  former  state  of  usefnlBeH»  as  near  m 
may  be^  ia  not  a  oonditioB  precedent  to  its  right  to  eross  Bnoh  highway* 
Id. 


Imdxz.  843 

BATIFICATIOK. 

8m  AoMmn,  10|  Ooanuofi*  7;  Pabbht  ajkd  Ohxo^  S;  FAgmi—iy,  S-7| 

Baub,  19. 

&BCEIVSB& 
See  Pabtitiok,  6. 

BB0OBD6. 
8ei  Vum^  4;  Bmnrci.  6;  7, 14;  EzBoomm^  9|  BiiiWrMii  ftusovHb  i» 


REDEMPTION. 
Bee  Co-TBirANOT,  3,  4;  MovtOAawB,  4-C. 

REGISTRY. 

8ee  OoRRiTDTiOKAL  Law,  12,  13;  Dveds,  4;  BMmaiT  DoMAiHf  2;  Bvidmu^ 
0,  7»  10^  14;  EzBouTiovB,  9;  Mabriaob  SRTLBmni)  MABmnp  WomhTp 
6;  SkatdtiSi  & 

RELEASEa 
GovDAirT  voT  TO  SuB  Madi  to  Portion  Oitlt  ov  Jam  DiifOM  doee  boI 
releeee  any  of  them.    MatiAejf  r.  OcMp,  696. 

Bee  J^mrauM,  6;  Judqmbntb,  14;  Pabtition,  8^  9;  SuBammFi  Wia'BIM^  & 

REUOIOnS  SOCIETIES. 
See  SuBSCBiPTioii. 

REMAINDERS. 

!•  7kbd  Hratb  IB  Rbmaindbr  is  Cbbatbd  where  e  testator  beqiieathe  oer- 
tain  property  to  his  wife  daring  her  natural  life^  and  at  her  death  te 
"  become  the  property  of  "  his  children.    B^ord  ▼.  HManum^  223» 

%  IBTBBBR  OV  RBMAUmiBMAN  DtiNO  BEFOBB  TEBMINATIOir  OF  LlTB  EbXATB 

deecflnds  to  his  hears,  where  the  remainder  is  Tested,    /d. 
S.  Dbcla&atiov  bt  Rbmaikdbbman  to  Rbcxiveb  hib  Portion  or  Lbqaot,  filed 

against  another  remainderman  in  possession  of  the  property,  need  not 

aver  a  grant  of  administration  npon  the  eetate  of  the  testator,  nor  make 

sooh  administrator  a  party.    Id, 
4.  FOBMAL  Abbbnt  OF  ExBcuTOR  TO  Lboact  18  Ubvbobhabt  in  equity,  and 

need  not  be  arerred  in  action  by  remainderman  to  raoover  possessicm  ol 

l^ga^.    Id. 

REMEDIE& 

Baa  BBara»  I;  Maitdamus;  Nbw  Trial;   Pabtrob,  Sf  flfnatiU 

fOBMANGB;  SURBrTBHIP,  2. 

RENT. 
Bee  Labdlobd  abd  Tbbabt;  Partriob,  5;  BbtlbviBi  1. 

REPAIRa 
Bee  O0BPORATIOV8,  10-13;  Hi^iwat& 

REPEAL. 
Bee  Statutbi^  9;  t. 
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BEFLEVIN. 

1*  Bbihii  Ijm lOB  Bran  Wbonovi7i<  Dnmw  «C  dMlMi fct 
Me^  tboogh  it  list  only  in  omm  of  diitmt  lor  vani  in  10106  ol  lbs 
xiMf  moN  T«  jBlodtoiii'iii  160« 

tL  DnrmmABV  nr  Bbflxviv  oav  vov  ICAoncAiv  Bsnsvnr  agrioil  tbm 

csBontiiig  the  finft  writ^  on  the  fimuid  thftl  the  property  wm  no*  siibjeel 
toMiiDze^lorMtoliiiiithepioper^iiii&tiieoiiftodyoltiielttv;    U, 

t,  BzaooTUnr  ov  Bspuvnr  Boin>  Gim  Biobv  or  FoooMioir  to  tiie  MandU 
•ml  In  A  goil  for  eerliia  premiaes  in  whiok  a  will  of 
XiNOftlT.  CVptrfcmd;  213. 

Bee  BzaoiTiKura,  2* 

BBBGIB8I0N  OF  GOin!RACTa 
iee  Jumnanfi  OoHTRAcn,  7, 11;  Saub^  1,  & 


HE8  GBBTiB. 
See  BvnuurcB,  2;  8laii]|ib»  0L 

KESIDUXTM. 
8ee  WiLLB.  la^  U. 

BSTBOSPBCnVE  LAW& 
Ike  Oqsstitutional  Law»  9^  ll-U^  Ub 

RETURNS, 
■ie  BuononB}  Bxboutioms,  6;  Maitoawih  & 

REVENUB. 
See  Taxation. 

Sa-89i  JuMKxrtBb  li»  1%  17»  18;  ViMUnam  jam 

22. 

REVIEW. 
See  Equity,  9. 

REVIVOR. 
See  FuBADno  akd  Fiucffio%  lOl 

REVOCATION. 
■••  nmaUMf  4;  IVFAKcr;  Pabbit  am^  Omi^  & 

RIPARIAN  PROPRQBIOSa. 
See  Watbbooi 


ROADS. 
See  Ratlbqam. 
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I.  Susnoioir  of  Fbaud  upon  Vbndeb  is  SomonaiT  to  IxnooM  Eq/am  to 

Bnox2n>  OoRTRAor  of  Bale,  whea  coupled  with  gro«  faadaqnacry  of 
prioe»  and  the  preuare  of  peeaniary  embarraBsment.  Letter  ▼.  MahoM,  630. 

t.  VxNDsi's  Intention  at  Tims  of  Pubchasb  not  to  Pat  fob  Good8»  and 
hia  knowledge  of  his  insolvency,  which  he  doei  not  oonunnnioate  to  the 
▼endor,  do  not  make  the  porohase  fraadnlent,  and  the  aale  oan  not  bo 
avoided  after  the  deUvery  of  the  goods.    SmUh  t.  8nM,  61. 

B.  8alb  and  Dkliybbt  of  Goods  mat  bb  Bbtablohbd  by  tho  deposition, 
with  the  bill  of  goods  annexed,  of  one  who  was  employed  in  the  Tendon* 
store  at  the  time  of  the  purchase,  and  who  went  to  the  Tendee's  store 
with  the  bill  and  identified  a  portion  of  the  goods.  The  Tendors*  book 
of  original  entries  need  not  be  produced.    Id, 

L  Vbndob  mat  Stop  Goods  in  Tbansitu  in  Cabb  of  VxNDXBli  lNBOLVBN€nr» 
where  the  goods  have  been  shipped  on  credit.    Chandler  v.  FuUon,  188. 

1^  Insolvbnct  Mbaks  Gxnbbal  Inabilitt  to  Pat»  evidenoed  by  the  stop- 
page of  payment,  when  the  term  ia  used  with  referenoe  to  the  right  of  a 
vendor  to  stop  goods  tA  troiut^u.    Id, 

0.  Stoppagb  in  Tbansitu  can  Onlt  Takb  Plaob  whilb  Goods  abb  on 
THEIB  Wat;  if  they  arrive  at  their  place  of  ultimate  destination,  and 
oome  into  the  possession  of  the  vendee,  there  is  an  end  of  the  veodorti 
rights  over  them.    Id, 

7«  Tbansit  is  not  Ended  so  as  to  Detbbminb  Eiobt  of  Sxofpaob  in 
Tbansitu  where  the  goods  are  in  the  hands  of  eommiiwian  merdhants*  to 
whom  they  were  shipped  with  instructions  to  use  every  dispatch  in  for- 
warding them  to  their  destination.    Id, 

8  Goods  in  Hands  of  Agent  of  Vendee  abb  Subjbot  to  Riobt  of  Stop- 
FAAB  IN  Tbansitu  where  they  are  in  his  hands  merely  for  the  purpose 
of  being  forwarded,  and  not  for  the  puipose  of  safe  oustody  and  disposal 
by  him.    Id, 

§•  Whktbbb  Final  Dbuvebt  Dbtebminino  Bight  of  Stoppage  nr  Tban- 
situ HAS  BBEN  Effected  is  to  be  decided  according  to  the  intention  of  the 
parties  in  each  cane  by  examining  whether  they  contemplated  any  further 
and  more  absolute  reduction  into  possession  on  the  part  of  the  vendee.  Id, 

Id  Pabtt  bt  Whom  Stoppage  in  Transitu  is  Bffboieo  Kebd  not  Hayb 
Special  Authobitt  from  the  vendor;  this  right  may  be  ezorolsed  by 
commiision  merchants,  to  whom  the  goods  have  been  shipped  by  the 
vendor  to  be  forwarded  to  the  purchaser.    Id, 

II.  Vbndeb  mat  Defeat  Bight  of  Stoppage  in  Tbansitu  bt  Salb  of  the 
goods  to  a  bona  Jide  purchaser  for  valuable  consideration,  accompanied 
by  a  transfer  of  the  bill  of  lading;  it  is  not  necessary  that  the  purchaser 
be  Ignorant  of  the  fact  that  the  goods  have  not  been  paid  for:  if  he  takes 
bomafiU,  without  a  knowledge  of  any  such  circumstances  as  would  render 
the  bill  of  lading  not  fairly  and  honestly  assignable^  he  aoqnires  a  good 
title  as  against  the  consignor.    Id, 

Iti  AfMgnmimr  oF  PBOPBIBTOBSHIP  IN  PUBGHASEB  DOBS  NOT  AfFEOT  BIQHT  OV 

SlOFPAOB  In  tra$uUUt  whether  the  admission  is  made  by  the  vendor  or 
his  agent.    Id, 
IS.  Biobt  of  Stoppage  in  Tbansitu  is  not  Absolutblt  Dbfbatbd  bt  Mobt« 
OAOB  or  pledge  of  the  goods  by  the  purchaser;  for  if  the  mortgage  is 
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made  hma  fide^  the  Teiidor  may  •till  reaume  hia  intareat  in  them,  aobfesl 
to  the  rights  of  the  mortgagee,  and  will  have  a  right  to  the  readw 
whioh  may  remain  after  satisfying  the  mortgagee's  claim.  Id. 
14.  Plxa  Substantially  Avebs  False  Warraxtt  and  Damages  fob  m 
Bbeach  when  it  avers  that  the  seller's  representations  of  the  quality  ot 
the  goods  sold,  upon  which  the  defendant  relied  in  purchasing,  were  unr 
true,  and  that  the  seller  knew  them  to  be  untrue  at  the  time  of  makin| 
them,  and  knowingly  made  them  with  intent  to  defraud  the  defendant 
and  sets  out  various  particulars  in  which  the  representations  proved  to 
be  untrue.    Cunningham  v.  Smithy  333. 

Ifi.  In  Action  fob  Price  of  €k>0Ds,  Plea  Avebrino  Untrue  Rbpbebznta- 
nONS  OF  Qualitt  is  defective,  and  j^roperly  rejected,  if  it  does  not  aver 
a  warranty  of  the  quality  of  the  goods,  nor  knowledge  in  the  plaintiff  of 
the  falsity  of  his  representations,  nor  the  use  by  him  of  any  frand  or  art 
to  disguise  or  conceal  the  true  quality  of  the  goods.    Id. 

16«  In  Action  on  Contract  of  Sale  of  Quantitt  of  "Sound  Rioi,''  the 
seller,  in  order  to  recover  on  the  contract,  must  show  that  the  rice  waa 
sound.    Rum  v.  Norton^  618. 

17*  Where  Vendor  of  Goodi}  can  not  Recoveb  on  Wbitten  Contbact  of 
sale  thereof,  and  there  has  been  a  delivery  of  some  of  the  goods  sold,  ho 
may  recover  the  value  of  the  goods  so  delivered  on  a  quanintm  twfeftairf. 
Id. 

18.  Tender  of  Charges  Due  Forwarding  Merchant  is  Unnecbbsabt  ui 
action  against  the  latter  for  refusing  to  deliver  goods  without  an  order 
to  that  effect  from  the  consignors.     Chandler  v.  Fulton,  188. 

19.  Vendor  of  Ooods  Has  IIiout  to  Intervene  in  action  by  a  purchaser 
from  the  person  to  whom  they  have  beeu  sold  against  a  forwarding  mer- 
chant to  whom  they  have  been  shipped  by  the  seller  to  be  forwarded, 
and  who  refuses  to  deliver  them  on  demand,  on  the  ground  that  he  has 
stopped  the  goods  in  transit  for  the  seller,  the  latter  having  ratified  his 
acta.    Id. 

Bee  Assumpsit;  Attorney  and  Client;  Estates  of  Decedents,  &-9;  Ee- 
souTioNs,  1,  2;  Executors  and  Administrators,  6;  Homjesxeas^  Si; 
Iksubance— ^Iarine;  Statute  of  Frauds,  2;  Statute  of  Ldotatios^ 
Ip  20;  Witnesses,  4. 

SEALS. 
See  Agency,  2,  10;  Partnership,  2-6^  7. 

SECONDARY  EVIDENCE. 
Bee  Evidence,  9,  11,  22;  Sales.  S. 

SEISIN. 
Sco  Dower. 

SEPAR^VTE  PROPERTY. 
tm  Dbihui^  1;  Hobbakd  and  Wife;  Marriaqb  Skruocbrb;  IIasub 

Women,  4-7. 

SERVANTS. 
See  Master  and  Servant. 
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SERVICE. 
Bee  Pbooxss^  S. 

8EBVI0ES. 
Bm  Aoomwiwi,  1;  Aonrar,  6^  6;  ^ABXvwBSBir,  1;  Siv-off^  L 

SET-OFF. 

1.  UXAflOBBTAIKXD  YaLITB  OF  SSBTICES  AND  MaTSBIAIS  BuFVLATID  10  B9 

Applod  nr  Part  Payment  or  Debt  ia  properly  the  mbject  of  a  Mi<<rf( 

under  the  proper  plea  or  notice  in  anumpsU  on  the  debt.    JUcMnZfe  r» 

€h,y,  379. 
ft  DxBT  OB  Bbbcand  TO  BB  UsED  AS  Set-otf  mnst  exist  at  the  eommence- 

ment  of  the  Boit,  and  mnst  have  at  that  time  belonged  to  the  defendant. 

Smith  y.  Ewer,  73. 
m  Defendant  Who  Offebs  Pbomissoet  Note,  Negotiated  to  Hdc  as  Set* 

OTF,  mnst  show  that  he  received  it  in  the  proper  time.    Iti  mere  poeeei 

■ion  by  him,  indorsed  in  blank,  affords  no  presumption  of  snoh  faot.    Id* 

SHERIFFS  AND  CONSTABLES. 
Oqbskablb  mat  Appoint  as  Many  Deputies  as  He  Pleaebs^  and  a  deputy 
appointed  by  him  is  not  guilty  of  any  trespass  in  lerying  fay  Tiitne  ol 
legal  procees  in  his  hands.    Taylor  v.  Broum^  604. 

See  Executions;  SuBSTTSHiPy  9. 

SHERIFFS'  DEEDS. 
See  Evidence,  8. 

SHERIFFS'  SALE& 
See  EzBOonoRS;  Fobciblb  Entbt  and  Unlawiul  Dbx9UVBB» 

SHippmo. 

1.  8hip-owneb's  Riqht  to  Freight  Rests  in  Contbact,  and  Pbbvobmanob 

OB  Excuse  of  performance  of  the  conditions  of  the  contract  ia  neoessazy 
to  entitle  him  to  freight.     Crawford  v.  Williams^  146. 

2.  Masteb  mat  Save  Fbeioht  whebe  Vessel  is  Wrecked  or  disabled  in  the 

course  of  the  voyage,  and  can  not  bo  repaired  without  great  delay  and 
expense,  by  forwarding  the  cargo  by  another  competent  vessel.    IcL     • 

t.  Owner  or  Masteb  of  Vessel  is  not  Entitled  to  Freight  pro  Rata  on 
the  cargo,  where  his  vessel  is  wrecked  on  the  voyage  and  he  transships 
the  goods  and  forwards  them  to  their  destination  under  a  contract  for 
freight  which  the  owner  of  the  goods  is  compelled  to  pay,  largely  exceed- 
ing the  original  freight  for  the  whole  voyage.     Id. 

4.  Pbbioht  pro  Rata  Itineris  is  Due  for  Part  of  Votage  only  where  the 
owner  of  goods  contracted  to  bo  carried  voluntarily  receives  them  at  an 
intermediate  i>ort  upon  the  vessel's  being  disabled.    Id. 

A.  Where,  in  Case  op  Collision,  Position  of  Vessels  and  the  chaiaeter  of 
the  night  are  in  evidence,  it  is  proper  to  ask  a  witness  whether  a  vessel, 
on  such  a  night  and  in  such  a  place,  could  be  seen  at  a  considerable  die* 
tanoe  from  a  vessel  approaching  the  shore;  and  if  so,  how  fasti  Itmii  ▼• 
Steamer  Senator,  ^11. 
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6«  Damages  to  Sunksk  Steamboat  a&e  hot  Hbootebable  fsom  Owsbp 
or  Boat  SnnoNO  Hsb  if  the  sanken  boat  contrilmted  to  the  coIImiob 
1^  her  own  careleasneas  or  anskillfnl  management,  or  if  the  collision  vm 
the  rasolt  of  inevitable  accident,  and  not  occasioned  by  negUgenoe  or 
want  of  skill  on  the  part  of  either  boat.    Ihigg^  ▼.  YFotaMy  MO. 

y.  Owim  07  Fbeioht  Damaged  bt  Sunken  Steameb  can  vot  BaooTxa 
Damages  roe  its  Injuby,  unless  upon  the  same  state  of  case  as  proved 
her  owners  are  entitled  to  recover.    Id, 

§•  Damages  iob  Injubt  to  One's  Pbofkbtt  OcxusioyxD  sr  Coujuooi  or 
Two  Btbamboats  are  reoovenkble  from  the  owners  of  the  boat  Mniriiy  the 
other,  if  the  officers  and  agents  of  the  former  then  engsged  in  theaerooe 
of  the  ownsn,  willfully  or  without  orders  or  against  ofde^  pEodaoed 
she  oollisinn.    Id, 

See  Insubanob— Mabini. 

SLANDER. 

L  Fsoor  TBAT  Wobds,  Aotxonablb  in  Thbmsslvs^  wnui  SrosBr  lo 
PukiNTiTr  OB  nr  his  Pbbbbncb,  need  not  be  made  in  action  of  sTailwi 
it  will  suffice  to  show  that  they  were  spoken  to  a  diflbrent  person.  Wawt 
T.  Ocaril&dge^  480. 

ii  BvDMBNCB  or  Defendant^  Wealth  is  inadmissible  for  plaintiff  in  aetioa 
of  slander.  Id. 

S.  BviDENCB  Showing  Ezpbbss  Malice  on  Babt  or  Detendant  is  admiaBl- 
ble  for  plaintiff  in  action  of  slander.     Id, 

A.  ExPBESS  Malice  may  be  Shown  in  Action  of  Slandeb  for  words  spoken. 
imputing  to  plaintiff,  an  unmarried  female,  a  want  of  chastity,  by  evi- 
dence of  other  acta  and  words  of  defendant  occurring  subseqaent  to  caose 
of  action,  but  before  commencement  of  suit,  implying  uncbastity  on  part 
of  plaintiff,  and  indicating  a  desire  to  harass,  insult,  and  degrade  her, 
bnt  not  forming  of  themselves  a  separate  cause  of  action.    Id, 

ft.  In  Action  fob  Slandeb,  D&fkndant  mat  in  Mitigation  or  Damages 
Show  that  he  was  excited  and  provoked  to  say  what  ho  did  by  some  act 
or  declaration  of  the  plaintiff  coincident  with  the  speaking  of  the  slander-* 
ous  words,  or  nearly  concurrent  therewith.    Moore  v.  CZay,  461. 

^  WoBDS  Alleged  to  be  Immediate  or  Proximate  Cause  or  Pbovogation 
roB  Slandebous  Words  of  Defendant  are  inadmissible  in  evidence^ 
unless  they  are  shown  to  be  part  of  the  ra  geata;  it  is  insufficient  to  show 
that  they  were  communicated  to  defendant  before  the  speaking  o(  the 
slanderons  words.    Id, 

See  Infancy,  4. 

SOVEREIGNTY. 
See  CoirsTiTUTioNAL  Law,  1;  Tazaxiom. 

SPECIFIC  LEGACIES. 
See  Wills,  13,  14. 

SPECIFIC  PERFORMANCE. 
BQUirr  WILL  not  Enfobcb  Contract  to  Take  Stock  in  a  '*^^^fmy  to  be 

afterwards  incorporated.    The  remedy  at  law  is  fall,  ndsqaats  asd 

complete.  Straaburg  H,  B,  Co.  v.  EdOemaMt  49. 
See  Costs,  3;  Executobs  and  Administratobs,  6;  FABasxBSBip,  10;  Tbuss 

and  TBUSTEEflk  7* 
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STATUTE  OF  FBAUBB. 
l»  OMreaov  ImrAUB  uitdek  Statutb  ov  Fbaum  will  be  ■ofUined  if  tlM 
Qondnel  of  tho  party  Mttmg  up  the  inTalidity  of  the  oontraot  has  boon 
■Qoh  M  to  niae  an  equity  oataide  of  and  independent  of  the  oontraot^ 
and  nothing  alae  will  be  adequate  aatiafaotion  of  anoh  equity.  Hwid  t. 
TmnmTf  167. 

t.  OOHTAHUaU  ChAVOB  OV  PoflSUSIOK  BOQUIBID  BT  8X4TUTS  OV  F&AUSB  !• 

Talidato  a  aale  of  goods  and  ohattela  muat  be  actual,  and  not  ooostrnetiTiii 
FUKgeraU  t.  Chr^am,  616. 

Bee  AiTonoMB. 

STATUTB  OF  LIMITATIONS. 

1.  Btatdti  or  LiMiXATioim  jb  hot  Pbxvxhtkd  vbom  BmniiBO  AQAnmr  !>• 
SEBtnnmi  by  a  Totd  eoutraot  of  aale  made  in  diaehaxge  theteol,  for  anoh 
▼Old  oontraot  oould  not  have  barred  orsnapended  the  right  of  aotioin  fn 
the  original  debt.    Joknmm  ▼.  JenmngM,  323. 

t»  Aooomrr  All  ok  Onb  Sidb  has  kot  Characrb  of  Mutual  Aooommi 
and  ao  far  aa  the  atatute  of  limitationa  ia  ooneemed,  the  oanae  of  aetion 
ariaea  from  the  date  of  each  item;  and  they  are  respeotirely  barred  when 
more  than  aiz  yearn  have  intenrened  between  their  datea  and  the  com- 
manoement  of  the  auit.    ffodge  ▼•  ifon^ey,  268« 

%  IvOasx  of  Mutual  Acxx>uins,  Statuti  CoMioDion  to  Buv  only  from 
the  date  of  the  laat  entry  of  credit.  But  the  item  of  credit  muat  ariM 
from  the  mutual  act  and  consent  of  both  parties,  and  with  the  under- 
atanding,  express  or  implied,  that  it  is  to  enter  into  and  become  a  part 
of  their  nmtual  dealing  or  account,  and  be  the  subject  of  future  adjust* 
ment  in  ascertaining  the  general  balance  due  thereon,    /d. 

4.  Patmxnt  Mads  undsb  Sfioifio  Afpucattoh  to  Pabtioulab  Itdcs  of  an 
account  ia  merely  a  recognition  of  those  items,  and  can  not  be  regarded 
aa  an  acknowledgment  of  an  open,  unliquidated  acooont  or  of  any  balanoe 
due  thereon.    IcL 

§•  SxATUCT  OF  LiDaTAnonB  Affubs  to  All  Imflikd  and  OojarmiuTiVB 
TbU8T8  which  are  oogniaable  at  law;  and  equity  appliea  the  same  limita- 
tion  to  equitable  demands  that  is  applied  in  analogoua  cases  at  law.  It 
Is  only  where  the  trust  is  the  mere  creature  of  equity,  exclusiTely  cog* 
niaable  within  that  juriadiction,  and  is  a  subsisting,  continued,  and 
acknowledged  trust,  that  the  statute  haa  no  operation.  Tmnen  ▼•  Me^ 
ion^SOS 

••  Acnoir  fob  Lboact  n  Barbed  bt  Nbglbot  of  Lboatxb  to  Pbobeoutb 
hia  daim  within  the  time  allowed  by  the  atatute  of  limitations^  whero 
the  ezeoutor  daima  the  legacy  adversely.    Id, 

y«  LiaATBifB  loROBAircB  OF  LiOACT  Don  HOT  Bbmovb  Bab  of  Statutb  G9 
Ldozationb  in  an  action  against  the  executor  who  claims  the  legacy  ad« 
▼enely,  where  there  waa  no  fraudulent  concealment  on  the  part  of  tho 
snoator,  and  the  will  waa  publicly  recorded,  an  inventory  made  and 
ratamed,  and  aaleo  of  propeity  were  effected  under  the  will,  and  all  tho 
partiea  lived  for  many  years  af terwarda  in  the  county  where  these  acta 
were  done.    Id* 

$,  Whbbb  Ko  PBovmov  of  Statutb  of  Ldcitatiosb  d  Dibbotlt  Af* 

rucABUi,  the  limitatioii  In  analogous  oases,  if  there   be  any  sn^ 

axpiesaly  provided  for  by  tho  atatute^  will  be  applied;  and  If  tlM  au^ 
iK.  Jlno.  foL.  LX.-4A 
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fai  witwf  WM^  be  art  MyJogoM  to  amy  emhraaed  in  llio  ■toliiliib 
the  loQgart  period  of  limitation  knowa  to  oar  Uwi  wxH  be  tlie  fole.    M. 

%  SiAXim  OF  LniTEAnoiiB  Dbabub  Flasmtsww  wmam  Sonre  and  doea  aofe 
eataMiah  merely  e  preanmption  of  paymmt.    Prkekard  t.  Howsflk  982- 

IOl  To  Taxb  Gaib  ouTorOrxaATiov  or  SrAnm  or  fjinTATrowa,  then  mail 
be  en  admiMion  of  the  debt  or  obUgation*  and  an  mMpiaJified  proniaa  to 
pay  the  debt  or  perfonn  the  eontnet  made  within  the  time  limitad  by 
the  atatatoi  or  what  ia  equivalent  to  aooh  nnqoalified  promiae.    ItL 

11.  Pbombb  Sogh  as  to  Takb  Gabs  out  ov  ScATim  or  LDazAmun  mnat 
be  aoeh  aa,  if  origiaa],  and  made  npon  adeqnate  onnaidwratian,  woold  of 
itaalf  aapport  an  action.    Id. 

If.  MoBAi.  OBUOATiOBr  or  Omortal  OoaTBAov  XEA9  a  waaxa  ScASon  o» 
LooTATioiia  ia  anfficient  oonaidexation  to  aapport  new  promiae  to  dii- 
ehaige  the  obligationa  of  thnt  contract.    Id, 

18.  MsBX  AoMiBBioN  or  Lmal  LiABiLnr  n  vov  SurrnflMT  to  take  oaae  cot 
of  operation  of  atatate  of  limitationa.    Id* 

14.  BnDBfGB  Suwncnan  ro  fiATurr  Just  that  tbibi  was  OBnivAi.  Is- 
DBBXKDHSB  IS  not  of  itoelf  aafiBcaent  to  take  the  oaae  oat  of  tiie  atatata 
of  limitationa.  To  remoTo  the  atatate  bar,  there  mnat  not  only  be  an 
acknowledgment  for  a  aaboisting  debt^  bat  alao  an  acoompanying  will- 
^"g"—  to  pay  itb  At  leaat  an  implied  promiae  to  pay  ia  req[aired  onder 
the  Vennont  dedaiona.    Bnamard  ▼.  Bmdt^  291. 

11^  To  BuEoyn  Babs  or  Sxatotb  or  LmreAnoHH*  there  mnat  be  a  new  prom- 
tae,  or  oiroamstaocea  from  which  one  may  be  inferred.  CfoiemamT,  Mm^ 
76. 

16b  Bas  or  Statots  or  LnciTATEOva  is  not  RueorxD  aoaisst  Pbivoipal  by 
the  act  of  hia  aorety  in  making  a  partial  payment  apon  a  promiaaory  note 
within  the  atatatory  period.    Id, 

17  Fabtial  Patxxrt  bt  Onb  or  Sbtbral  Jonrr  DBBroan^  not  paitnen  at 
the  time,  ia  not  aoeh  an  act  aa  Jnsfcifiea  an  inf eranoe  of  a  new  promiae  by 
the  othera,  ao  aa  to  remove  the  bar  of  the  atatate  of  limitationa.    Id. 

18.  Nbw  Pbomisb  to  Pat  Dbbv  Babbbd  bt  Sxatotb  or  LnacATioiBs  ia  not 
inferred  from  the  debtoc'a  inclading  each  debt  in  hia  achednle  of  dflibti» 
filed  with  hia  petition  for  the  benefit  of  the  inaolvent  law.  Hidden  ▼. 
Comens,  93. 

19.  BuBDiB  or  PBOor»  whbbb  Pabtt  Sbbks  to  Avoid  Sxatotb  or  Ldoxa* 
tiobs  on  the  ground  that  he  did  not  have  notice  of  the  frand  eomplained 
of,  ia  not  on  the  complainant^  bat  on  the  defendant;  and  the  defendant 
mnat  ahow  not  merely  that  the  complainant  had  a  atrong  aaspioion  ol 
fraui'.  at  the  period  of  ita  perpetration,  bat  that  he  had  each  a  knowledge 
of  t'je  f actu,  or  poaaeaaed  aaoh  a  dew  to  their  diaoovefy,  aa  woold  have 
enabled  him  to  proceed  with  reaacoable  proepecta  of  ancoeoa.  Skmmm  v. 
WhMe,  U5. 

to,  Poassasioai  Ozvs  No  TiTLB  UHDEB  Staxotb  or  LDfRATBOsn  to  a  faanda- 
lent  vendee  of  alavea,  aa  against  a  creditor  of  the  vendor,  if  the  craditar 
oonld  not»  with  reasonable  diligence,  have  diaoovered  that  the  coaveyanoe 
waa  fiandnlent  within  six  yeara  before  the  levy  of  the  ezaoation.    /9mod 
gra9$  r.  Branch  Bcmh^  505. 

flfiaAiyVlB8BP06SB8SION;  EaSUCBHTB;  EsXATBBOrDBQSDBBTi^  9;  RjLBUUn— 
AXD  AnidlllSTBATaBS,  3,  4;   MOBSOAOBi,  6|    TBOBXi  ABD    TtaRfli^  9% 

8. 
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STATUTE  OF  WILLS, 
See  STATom,  3. 


STATUn 

ov  MoaiiiPAii  OBABfiR  BsABnroovSoBJBov  mroi 
novwiubA]&  nTASSH  Toorhxb,  In  ordflrtoaRiTt  «t ths iaiwiiha 
ol  iha  Iflgidatan.    NkkoU  r.  OU^  qf  Bridgeport,  931^. 
%  FBOvgimr  nr  Aor  ai  RiriAi.in  ow  RB-KWAormar  of  the  aoi  ia  alliti  pM^ 
tionUn  with  tlM  a»wption  that  the  proviaioa  is  omitted.    Oamk^  ▼• 

t»  Bativo  QLAun  lavaonvo  Pnsom  our  ov  Sr ati  ooDtiined  in  ■tutote  b 
TChtian  to  wills  is  not  repeeled  by  an  aot  lepeftling  a  similar  ssTlag 
^^— ^  oontsined  in  an  aot  resnefitiinff  limitatinini  of  aotian^    SdktUM  y» 

4»  Iv  WAS  FoBMBUtT  BuLB  DT  BwoLAiTD  that  aots  of  parliament  whioh  were 
te  take  eflbot  from  and  after  their  passage  shoold  operate  from  the  fife* 
day  of  the  snarion.    Bottom  t.  Csmwfaa,  717. 

••  Bmiret  Aovof  1847,  RiQtnBiiro  BioosDiiroovMABiaAoa  BMnuaaanB, 
made  no  ezoeption  in  favor  of  femu  eomrtf  and  ooasegnently  the  oonrt 
eaa  make  none.  It  is  nndesirablo  that  exoeptioos  shoold  be  ingrafted 
mpon  any  statnte  by  the  benoh,  as  it  inoreases  the  nnoertain^  of  the  law» 
and  resolts  In  Jndioial  legislation.    Id, 

See  AoTon  PoasMsiov,  9;  CojwmTUTioirAL  Law;  ISMOwn  DoHAnr,  I-4|. 
MAm»nn>  Wonnr,  3;  Kaw  Tuax^  2;  Pbocoh,  2, 8;  SraariBHiF,  1. 

STEAMBOATS. 
See  Onmnir  Gabbiku;  SmFFora^  6-8. 

• 

STOCK. 
OowoiBaTioin^  4;  Spbohio  ^***'^^'T*Fifli_ 


STOLEN  GOODS. 
See  Cboonal  Law»  19l 

8I0FPA0E  m  T&ANarru. 

See  Salbs^  4-13^  19. 

STREBTa 
See  Highways. 

BUBPCENA. 
See  Bvii>BHU%  4. 

STTBSCBIPTION. 
1«  SUBMumcnr  bob  Buiu>iiro  Chuboh  may  be  oonditionaly  like  any  othet 
promise  or  oAv.    If  partionlar  terms  are  preeoribedy  th^  mnst  be  oom* 
pBed  with  before  the  snbsoription  is  binding.    OaU  r.  Swalm,  811. 
%  BuMoasmon  to  bb  Bnn>xHo  mm  bb  Aoobdbd  to^  as  any  other  pMmiise 
or  offor,  and  the  party  apprtMd  within  a  reasonable  time  that  his  eflhr  is 
Id. 
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&  fknaoBsmon  BiQOTBnCoiiaiDSBATiosrToSaFPQiBrlTyciliMroCpnfilto 
the  pAiiy  promlatiig  or  of  loss  to  the  other  party.    Id, 

4.  Pabtt  Maxxvo  SuBsciUFTiov  IS  BoiQffD  THKBSBT  if  the  t&am  an  mm 
plied  withy  and  money  and  labor  is  expended  on  the  faith  el  it.    M» 

See  CaxrauLca,  4;  Bpscifio  Pxbvobmajiob. 

SUPERSEDEAS. 
See  EfECUTiovB,  9L 

SUBETYSHIF. 

X  taDXHABT  GOSTEAOTS  OV  SUBSTTSHIP  OR  SiMPLS  QVAMUtTSm  AXB  fti> 

muoMD  within  aeetions  9014-3016  of  the  LooiaiaQft  ciTil  eod^  hot  Oe 
tectiona  do  not  apply  to  cases  where  the  terms  of  the  oontract  eocpready 
provide  or  neoeasarily  imply  a  diligence  on  the  part  of  the  creditor  be- 
yond that  required  by  them.     Walker  r.  Forbet,  498. 

.JL  COTENANT  BT  HoX«DSB  OF  BOND  WITH  PSIKCIPAL  ObUOOB  VQB  DDIVm 

ExTENsioir  or  TncB  does  not  release  the  surety  at  law,  bat  hie  remedy  is 
in  equity.    Deven  ▼.  Jtots,  331. 

*JL  MxBB  Delay  on  Past  of  Hou>e&  of  Kotb  to  Progkkd  AOAomr  PRnr* 
GXPAi^  without  fiaud  or  agreement  with  the  latter,  will  not  diaehaige  the 
aorety.    Coohr.  SatOkwick,  181. 

4.  SuBSTT  OS  Note,  Who  Holds  Ample  Collatxbal  Seoumti  feom  Pmiv- 
ciPAi^  is  estopped  from  taking  advantage  of  an  enlargement  of  the  time 
ei  payment    SntUh  ▼.  Mldate  qfSteete^  276. 

C  BoBmr  Fitllt  Ikdeicnified  bt  Pbopebtt  cr  hd  Poasxssioir,  which  by 
the  terms  of  the  assi^ment  to  him  he  is  at  liberty  to  immediately  con* 
Tert  into  money,  stands  in  the  same  position  as  a  surety  who  has  leoetFed 
from  his  principal  the  amount  of  the  debt  in  money,  and  is  clearly  the 
prinoipal  in  such  case.    Id. 

ib  Admissions  of  Principal  Debtor  as  to  Payment  of  Kotb  whioh  has 
been  lost  or  destroyed  are  CTidenoe  against  his  sursties,  and  will  bind 
them  equally  with  him.     Wilaon  r.  (Treen,  279. 

)•  Where  Payee  of  Note  Intr(73T9  It  to  Principal  for  FRAODirLBvv 
Purpose,  and  consents  that  he  shall  induce  the  sureties  to  belioTe  tiiat 
the  debt  has  been  paid,  and  they  are  thus  led  to  forego  an  advantage 
which  they  would  otherwise  have  had,  they  will  be  released  from  the 
eontract  in  equity,  and  also  at  law,  if  sued  alone.  But  if  sneh  payee 
gives  the  note  to  the  principal  for  some  honest  purpose^  and  the  latter, 
without  his  knowledge  or  consent,  represents  to  the  sureties  tlmt  the  debt 
Is  paid,  and  even  if  he  should  tear  off  the  names  of  the  sureties,  or  destroy 
the  note,  this  will  not  release  the  sureties,  if  the  payee  at  the  eariiesi 
•pportnnity  eoneots  their  misapprehension.    Id, 

tl  SoBsnEB  IN  Bond  of  Indemnity  Have  Same  Jubtifigation  and  DEffBHU 
aa  the  officer  in  an  action  of  trespass  against  the  officers  and  the  sorstiss 
for  wrongful  levy.    EtOeMnmm  v.  Lord^  381. 

^  SUBBTIBB  OF  ShEBXFF  ABE  NOT  DlSCHABOED  FBOM  TRBIB  ObUOATION  10 

Codnty  by  the  negleet  of  the  county  commissioners  to  dsdoot  from  smns 
dhM  said  sheriff  the  amount  which  they  had  previoualy  determined  to  be 
Us  indebtedness  to  the  county.    ComnumweaUh  v.  Brioe,  79. 

OOBPOBATIONB,  1;    GUABAKTY;  KbOOTIABLB  IXRTBimENTS,  2,  3;  STATCm 

OF  Limitations,  16;  Witnebbeb^  4 
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SURPRISE,  ' 

See  New  Triai^,  4-0. 

SURVIVORSHIP. 
8m  AanraTf  9;  Ezsoutobs  and  ADMiNisnuTOBSi  8;  Homestbao^  8;  PiMb 

NXS8HIP,  9,  10. 

TAXATION. 

1.  Power  ov  Taxation  is  Limited  Only  bt  Discrehon  or  Lboislatoii% 

when  exercised  by  the  gavcmment  itself,  and  when  exercised  by  subor- 
dinate bodies  is  limited  by  the  objects  for  which  the  legislature  has  seen 
fit  to  authorize  it  to  bo  excrcisecl,  and  by  such  restrictions  as  the  legisla- 
ture has  seen  fit  to  prescribe,  unless,  indeed,  it  is  further  limited  bj 
some  constitutional  provision.    Nicliols  v.  Cift/  o/ Bridgeport,  636. 

2.  Protection  that  Law  Affords  to  Ministerial  Officei^  Acting  iv 

Obbdisncb  to  Process  fair  and  regular  on  its  face,  and  issued  from  a 
court  of  competent  jurisdiction,  is  extended  to  collectors  of  taxes. 
Spragus  v.  Birchard,  393. 

8.  Collectors  of  Taxes  Sued  for  Acts  Done  by  Virtue  of  Wabramti 
issued  to  thorn  need  not  prove  the  authority  for  making  the  assessment 
nor  show  the  regularity  and  legality  of  the  proceedings  antecedent  to  the 
issuing  of  the  warrant.     Id, 

4.  Act  Levying  Tax  on  Consigned  Goods  in  Hands  of  Consignee  is  not 
in  violation  of  the  clause  of  the  constitution  of  the  United  States  which 
guarantees  to  citizens  of  one  state  the  same  privileges  and  immunities  t« 
which  they  are  entitled  in  their  own  states.    People  v.  Coleman,  SSI. 

6.  RxvENUB  Act  of  1853  is  not  in  Derogation  of  the  constitution  of  Call- 
fomia,  or  of  the  constitution  of  the  United  States.    Id, 

6.  Revenue  Law  Intended  by  Legislature  to  Affect  All  Persons  anb 

PROPERTY  Alike,  as  near  as  possible,  does  not  violate  a  constitutional 
provision  that  "laws  of  a  general  nature  shall  be  uniform  in  their 
operation."  In  the  very  nature  of  things,  it  is  impossible  to  devise  a  tax 
law  that  shall  operate  with  perfect  equality  upon  all.    Id, 

7.  State  Law  Providing  that  All  Goods,  Wares,  etc.,  Brought  into 

State  from  any  other  state,  or  from  a  foreign  country,  to  be  sold  in  this 
state,  owned  by  any  person  not  domiciled  in  the  state,  shall  be  dedarel 
oonsigned  goods,  and  that  every  person  selling  such  goods  shall  be  t«ixed 
a  certain  rate  on  the  value  of  the  goods  so  sold,  the  tax  to  be  paid  by  the 
sellor,  and  to  be  a  lien  on  the  goods  in  the  hands  of  the  owner,  does  not 
violate  those  provisions  in  the  constitution  of  the  United  States  which 
confer  upon  congress  the  power  to  regulate  commerce,  and  prohibit  any 
state  from  levying  any  impost  or  duties  on  imports  or  exports.    Id, 

8.  Taxing  Power  is  Incident  of  Sovereignty,  the  exercise  of  which  be- 

longs exclusively  to  every  state,  and  attaches  alike  upon  everything  thai 

comes  within  its  jurisdiction.    Id. 
8l  Power  to  Tax  Trades,  Professions,  and  Occupations  is  entirely  withia 

the  control  and  rests  in  the  sound  discretion  of  the  legislature.    Id, 
10.  Constitutional  Provision  that  "  Taxation  shall  be  Equal  and  iuu« 

form  throughout  the  state,"  does  not  operate  as  a  limitation  upon  th« 

taxing  power  of  the  legislature,  and  apply  to  every  species  of  tATatioi^ 
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Imt  Applies  only  to  direct  taxation  upon  pioporty  •■  siieh.    It 
tended  to  preTont  the  legiiUtore  from  fixing  an  nrintmy  ftHidicd  m  ti 
kind  or  qudity.    Id, 

See  EmxxiiT  Doxain,  S. 

TENANTS. 
Bm  OawwKAjnSf  2;  Vuam,  8;  TiAimmBo  ahd  Tnuunb 

TENANTS  IN  COMMON. 

See  CO-TINANOT. 

TENDER. 
See  Oma,  2;  3;  Ck>-«KNANCT»  3^  4;  Salo^  IflL 

TIME. 
See  CkuiTBAon,  .8. 

TITLK 
Bee  Aoonsiov;  Advkbsb  Posbesbiok;  ATTACHMKm»  1;  Co-texamoti  Dbi> 
WDM,  5;  Dower,  1;  Encnasr;  Eminsnt  Domaih;  EQU]Tr»  1;  Bziov- 

TIOMB,  6-8;     EZICUTORS    AND    AdHINISTBATOBS,    16;    FOBdBLB    BSTKT 

A5i>  Unlawtul  Dxtainxb;  Guardian  and  Waro^  3;  Htobanb  anb 
Win»  6;  JuDQKBNTs,  3,  4,  7;  Marribd  Woxbn,  6;  MoBSOAan^  6| 
PABTinoN,  8;  Partnership,  9,  10;  Statute  of  LDaxAznun^  20;  Vrv> 
DOR  and  Vendee;  Watercourses,  6. 

TOLLS. 
See  Corporations;  Eminent  Domain,  11-13. 

TRANSCRIPT. 
See  Evidence,  6,  6. 

TRESPASS. 

1.  Actual,   ExoLUsnm  PoasEssioN  is  Sufficient  to  Supfobs  Trbbpah 

egBiniit  mere  etnmgen  and  wrong-doers;  and  thoee  who  neither  proved 
nor  offered  to  prove  any  title  or  right  of  possession  in  themselves  mnsi 
be  so  regarded.    lAnard  v.  Crossland,  218. 

2.  Plaintiff  in  Trbspass  Need  not  Prove  his  Pqsbbbsiob  d  Riortfcu 

it  is  deemed  to  be  so  nntil  the  contrary  appears;  it  devolves  on  the  de- 
fendants to  show  that  the  plaintiff's  was  a  wrongful  pnssession.    Id, 

3.  Possession  of  Plaintiff  is  Oenerallt  Sufficient  to  Enablr  Him  to 

Maintain  Trespass  de  boma  agporiaUg;  but  whero  a  paranumnt  right  is 
shown  to  be  in  a  third  person,  and  the  defendant  oonneots  himself  prop* 
eriy  with  snoh  third  person,  the  rale  is  otherwise.  Hvichmmm  v.  Lard^ 
381. 

4«  Justice  of  Peace  Who  Causes  Innocent  Person  aconsed  of  crime  to  be 
arrested  and  imprisoned  is  not  gailty  of  trespass.    BaUqf  v.  Wiggim,  660. 

8.  Partt  Sued  for  Trespass  in  Unlawfully  Arrebtino  and  Imfrisov* 
ING  Plaintiff  may  introduce  evidence  under  the  general  issne  that  si 
the  time  of  so  doing  he  was  a  justice  of  the  peace,  and  issaed  the 
the  arrest  upon  complaint  duly  madOt    idm 
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6.  Whxbb  TaxsFAflsxa  Cabbiks  Awat  Bab  ob  Polb  of  Ajiotheb  Pxbsor; 

mod  nam  it  in  oonstnicting  a  staging  for  his  own  use,  the  owner  nuij  re* 
oaptora  it  at  any  time  without  giving  notice  to  the  trespasser  of  iti 
remoTal  from  the  staging.  And  if  such  trespasser  bnstains  damage  by 
leason  of  thd  falling  of  the  staging,  owing  to  the  removal  of  the  pola 
without  notice  to  him,  the  owner  is  not  liable  therefor.  His  Iom  in  such 
case  is  damnum  aJbmpie  injuria.     White  r.  TwiieheU,  294. 

7.  Spxcial  Mattkbs  of  Dkfenss  mat  bb  Spbciallt  i^LKAOBD  in  an  action  of 

trespaM  to  try  title.    Hunt  ▼.  Turner,  167. 

(See  AooBBBiON,  2;  Cbiminal  Law,  18;  Ejbctmxnt,  3,  6,  9;  Exioutobs  An 
Admivistbatobb,  1;  Injunctions,  1;  Niw  Tbial.  6;  Bajiaoad^  3,4| 

ShBBIFFS  A2rD  CONSTABLKS;    SCBETTSUIP,  8. 

TRESPASS  TO  TRY  TITLR 
See  TBisPA.sa»  7. 

TRIAL. 
Bee  Plkadinq  and  PBAcnoi. 

TRUSTEE  PROCESS. 
See  Tbusts  and  Tbustsbs,  8. 

TRUSTS  AND  TRUSTEES. 
1.  Tbusis  mat  be  Pbovbd  bt  Pabol  Evidbncb.     Miiler  y.  Thaickart  ITS. 

S.  TUTIMONT  OF  SiNOLB  WITNESS,   UnsCPPOBTBD  BT  Ck>BBOB0BATINO  Cllb- 

0UM8TANCBS,  is  insufficient  to  establish  a  trost  in  land.    Id. 

8.  Tbustex  is  Bound  to  Managb  and  Emplot  Trust  Pbopebtt  for  benefit 

of  eettui  que  iruat  with  the  care  and  diligence  of  a  provident  owner. 
Ifutehinson  v.  Lord,  381. 

4.  Tbustbbs  ob  Assionebs  abb  Pbbsonallt  Liable  fob  Omission  to  Do 

what  would  be  plainly  beneficial  to  the  trust  property  or  to  the  eettm 
que  trust,  though  acting  in  the  utmost  good  faith.  Id. 
A.  On  Repudiation  of  Trust,  Trustee's  Possession  Bboomkb  Advebsb,  and 
suit  must  be  prosecuted  within  the  time  allotted  by  law,  otherwise  tha 
claim  will  be  barred;  and  it  is  immaterial  whether  the  trust  was  cognii- 
able  at  law  or  in  equity.     Tinnen  v.  Mebane,  205. 

6.  Tbustee  mat  Maintain  Action  without  Pbovino  his  Aoceptancb  of 

Tbust;  his  bringing  of  the  suit  and  acting  as  trustee  are  sufficient. 
(yNHU  V.  Henderson,  668. 

7.  Whebb  Pabtt  Obtains  Ck)NYETANCE  of  Pbopebtt  in  Tbust,  to  reimburse 

himself  and  another  for  money  paid,  and  a  suit  is  brought  to  enforce  the 
trust  on  the  part  of  the  second  cestui  que  trust,  equity  will  grant  a  decree 
compelling  the  trustee  to  pay  to  the  plaintiff  the  amount  to  be  secured. 
MUler  V.  Thatclier,  172. 

5.  Whebb  Tbusteb  having  in  his  Hands  Real  and  Pebsonal  PbopbbtV 

of  the  principal  debtor  has  actually  paid  or  assumed  liabilities  for  hint 
before  the  service  of  the  trustee  process,  he  will  not  be  compelled  to  look 
to  the  real  estate  for  his  security  unless  there  has  been  intentional  mia* 
conduct  on  his  part.    Ooddard  v.  Hapgood,  272. 

9.  Tbusteb  is  not  Liable  as  Such  fob  Pbopebtt  Taken  out  of  his  Hand* 

under  an  execution  issued  in  the  same  suit  by  the  creditor  against  th« 
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principal  delitor,  Although  the  ezecation  may  torn  oat  to  be  prsMaian 
and  Toidy  and  the  officer  who  leyied  it  a  trespaner.    Id. 

See  AaaanasT  ion  Benxfit  ow  GREDtroRs,  G;   DKrnrua;  1;  ifAa^m 
W01CBI9  5|  8X4TUTB  OF  Ldcitatioks,  5;  Wiranm^  4. 

UNDUB  INFLUENCE. 
See  WiLL8»  9. 

USER. 
See  Dbdication,  4,  6. 

VENDOR  AND  VENDEE. 

1«  Vmsom  Muar  Pbkpabb  and  Tender  Deed  of  Gontetancb  where  he 
cov-enants  to  give  a  title  to  the  purchaser  on  the  payment  of  the  pnrchaae 
money.     Walling  ▼.  Kinnard,  21G. 

2.  On  Innocent  Miskep&esentation  of  Quantity  of  Land  Sold^  the  right 
of  the  pnrohaser,  if  he  doea  not  abandon  the  contract,  is  to  have  what  tiie 
Tendor  can  convey,  with  an  abatement  'of  the  purchase  money  for  se 
much  as  the  quantity  falls  short  of  the  representation.    Id, 

8.  VsNDOB,  IN  Contract  for  Sale  of  Land,  bt  Expressly  Rbsxrtiho 
Legal  Title  and  Givinq  Bond  or  Covenant  for  Title  ok  Pay- 
ment OF  Purchase  Money,  retains  a  lien  for  nnpaid  purehaee  money, 
and  of  which  subsequent  purchasers  or  incumbrancers  claiming  under 
vendee  must  take  notice.    Moore  ▼.  Anders,  551. 

4.  Lien  for  Unpaid  Purchase  Money  on  Lands,  Legal  Title  beivo  Rs-i 
SERVED  IN  Vendor,  Has  Same  Legal  Effect  as  a  deed  and  mortgage 
back  to  secure  such  delinquency;  and  is  unlike  the  equitable  lien  ol 
vendor  who  has  conveyed  legal  title  and  acknowledged  reoeipt  of  por- 
ohase  money,  having  none  of  its  odious  characteristics.    Id* 

i.  Vendee  Refusing  to  Go  on  with  Contract  after  Paydio  Part  of 
Purchase  Money  forfeits  the  amount  already  paid,  and  the  vendor  may 
bring  ejectment  and  recover  the  land  agreed  to  be  conveyed.  Aiet  v. 
Browning,  238. 

6.  Assignment  of  Note  for  Purchase  Money  for  Land  Secured  B¥  Lien 
Expressly  Reserved  by  Contract  for  Vendor's  BenxfiTp  under 
bond  for  title  on  payment  of  purchase  money,  carries  with  it  vendorli 
lien  by  way  of  mortgage  security,  as  an  incident  to  the  debt^  and  may 
be  BO  enforced  by  the  assignee.    Moore  v.  Andera,  551. 

See  Bouedarixb;  Costs*  2;  3;  Covenants,  2;  Exsoutors  ▲2a>  ADMnnnma* 

TORS,  3-5. 

VENUE. 
See  Plsadino  and  Praotioi^  8,  4. 

VERDICT. 
See  ObimiiuIi  Law,  16|  Exbotment,  10^  13;  Plbadino  axd  PRAonoi^  SI 

VESSELS. 
See  SHiPPDfa 
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TEBTED  BI0HT8. 
CcunxinmovAL  L4W^  11. 

VOYAOB. 
See  SHZPForck 

WAIVER. 
WmO^^muMOf,  4$  KMOfUBu  JjxnBxntBsn,  4|  Puadiini  amd  Fluotn^ 

WAEBS. 
See  OuASDiAir  aitd  Wasd. 

• 

WABRANTS. 
See  Aovmn  Foanasiozr,  2;  Taxatioh,  3;  Tustam,  5w 

WARRANTO. 
See  AOESCT,  11;  CovxirAiras,  1;  Plkadzno  asb  Pkaoxioi^  6;  Baiji^  14^  lA. 

WATERCOURSES. 

L  LiaiBLAnva  QaAST  vo  Ikoobposatsd  Compant,  Gitino  Thkh  Bzootv- 
siVB  Right  or  Conductxko  Watbb  to  Citt  iob  Tkbm  or  Ybabs, 
oonfen  no  right  upon  them  to  diyert  waters  of  a  nmning  stream  to  the 
injury  of  riparian  proprietors,  without  makiTig  oompensation  therefor. 
JMn  ▼.  Burden,  463. 

S.  BipAUAV  Pbopbixtobs  axe  not  Dxpbivbd  Of  THXiB  CoKMON-LAW  Aonov 
IOB  Dajcaou,  where  the  leasee  of  certain  city  water-works  faila  to  exer- 
cise his  authority,  conferred  hy  legislative  enaotment^  in  suing  oat  a  writ 
of  ad  ^ptod  damnum^  to  ascertain  damages  sustained  by  such  proprietors 
for  his  diTersion  of  the  water  of  a  running  stream.    Id, 

t.  MunioieAl  Go^tPOBATiON  OwNiNo  Land  UPON  Watbbooubsb  acquires  no 
right  to  divert  water  from  the  stream,  to  the  injury  of  other  riparian  pro- 
prietors, in  sufficient  quantities  to  supply  the  domestic  wants  of  its  in- 
habitants residing  at  a  distance  of  from  three  to  five  miles  from  the 
stream.    Id, 

4.  Bvidbncx  of  Damaob  Oocasioneo  bt  Divbbsiok  of  Watbb  can  not  be 
given  by  one  uninformed  as  to  size  of  the  stream,  its  supply  of  water,  or 
the  amount  diverted.    Id, 

A.  Damaoss  Aocbuiko  Subsbqubnt  to  Gommkbtoxbibnt  of  Aonov  fob 
Bamagss  bt  Ripabiak  Pbopbibtobs  are  not  recoverable  except  in  a 
new  action,  but  evidence  of  such  damages  ia  admissible  to  show  the 
consequences  of  the  original  diversioiL     Id, 

0.  BviDBNCB  OF  AcriTAL  POSSESSION,  WITH  Claim  OF  TiTLB,  enables  plaintiff 
to  sue  for  disturbance  of  riparian  rights,  and  evidence  of  plaintiff's  want 
of  title  ia  irrelevant.    Id, 

7.  RiPABiAN  Pbopbibtob  IS  Entitled  to  Noiunal  Daxaoi:b  for  any  dis- 
turbanoe  of  his  right,  without  proof  of  actual  damage.    Id, 

t,  TXXLB  BT  PBESCBIPTION  IS  RAISED  B7  UNIFORM  AND  UnXNTKBBUPTXD  Di- 

TBB8I0H  OF  Wateb  for  the  period  prescribed  by  the  statute  of  limitations; 
and  the  water  may  be  used  or  applied  in  various  ways,  but  no  materia] 
change,  injurious  to  other  owners,  will  be  allowed.    Id, 

See  Dedication,  2;  Nuisancbb. 
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WAYS. 
866  IBAniaDm* 

WHABVSa. 

066  COBPOBATIOim. 

WILLS. 

1.  JupquMTOif  OoDBgotPBOBATB,  Faeblt  OBXAinED  UKW  MBOtfl^  rejaeti 
ing  p^per  piopoonded  m  a  will,  ii  oonolnBiTe  upon  all  ^i*<mii*g  undar  i^ 
whether  it  ii  propoanded  by  the  ezeoator  or  by  a  deyiaae  or  legatee. 
BtMttr.ScktOiK,  83fi. 

t,  Pbofouhdib  ov  Will  iob  Pbobatb^  wmriuBH  EJuBumoB,  Lmultb^  ok 
JhsvTBME,  becomes  the  repreoentative  of  the  will  for  the  pozpoee  of  Hi 
probate,  and  of  all  similarly  interested,  thoagh  they  are  not  made  formal 
parties  to  the  proooeding,  and  may  have  had  no  notice  of  its  pendeDcyi 
and  this,  too^  whether  they  are  smi  juris  or  laboring  under  infamgy,  cor- 
ertore,  or  other  disability.    Id, 

8.  BBJBcnoN  OF  Papbb  Pbopoundid  as  Will  bt  Goubt  or  Phobati  prs- 
dades  a  resort  to  the  same  or  any  other  tribonal  to  set  np  the  same 
paper  while  that  sentence  remains  in  force  and  vnrevened.    Id. 

4.  JuDOMXNT  OT  Pbobatb  Coubt  Rbjxotino  Will  stands  upon  a  footing 
analogons  to  a  judgment  t»  rem.    Id, 

ft.  MAitgmn  Distinction  Exists  between  Judgment  ov  Pbobatb  Goubt  iob 
AND  AGAINST  WiLL  where  it  is  propounded  ex  pcurte  for  probate  in  the 
first  instance.  In  the  former  case  it  is  binding  while  in  force,  but  it  may 
be  set  aside  by  a  proceeding  in  chancery  under  the  Viiginia  statute.    Id. 

C  Judgment  of  Pbobatb  Coubt  Bbjbgtino  Will  vbom  Pbobatb  is  upon 
Mebixs,  when  an  objection  to  the  jurisdiction  is  overruled,  and  evidence 
introduced  upon  the  execution  and  validity  of  the  will,  though  the  pre. 
cise  ground  upon  which  the  decision  rests  is  not  given.    Id, 

7.  Pbobatb  Coubt  having  Admitted  Will  to  Pbobatb  mat  Bbcbivb  and 
Admit  Anotheb  Will  to  Pbobatb,  whether  it  be  consistent  or  inoon* 
sistent  with  or  expressly  revoke  the  former  will;  and  it  is  not  neoessaiy 
in  such  a  case  first  to  file  a  bill  under  the  statute  to  set  aside  the  fonner 
will     Id. 

6.  Whebe  Wills  abb  or  Diffbbent  Dates  and  tseib  Pboyisions  abb 
Conflicting,  the  courts  will,  if  possible,  adopt  such  a  oonstmotion  as 
will  give  effect  to  both,  sacrificing  the  earlier  so  far  only  as  it  is  deaziy 
irreconcilable  with  the  latter  paper,  the  latter  containing  no  expiesi 
clause  of  revocation.    Id, 

'O.  Declabations  of  Tbstatbiz  Tending  to  Show  Impobtunitt  and  Undub 
Influencb,  made  about  the  time  of  executing  the  will,  are  admissible  in 
evidence  to  prove  the  state  and  condition  of  her  mind  when  tlie  will  was 
executed,  but  not  to  prove  that  such  undue  infiueuce  aud  importunity 
were  exercised.    Robinaon  v.  ffutdiineon,  298. 

10.  Condition  that  Legates  shall  not  Dispute  ob  Contmst  Will,  on 
penalty  of  forfeiting  his  legacy,  is  void,  and  can  not  result  in  snoh  for> 
f eitnre,  unlev  the  testator  provides  that  the  legacy  shall  go  to  Mwifhn 
person  on  breach  of  the  condition.  A  will  provided  that  If  '*any  of  the 
legatees  under  this  will  oomplain,  or  express  any  dissatisfaction  with  soy 
lition  of  my  estate  herein  made,  I  direct  and  empower  my  axeoB* 
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ta%  Ia  their  diaoratioii,  to  nroke  any  and  all  legaciea  **  of  lach  oom- 
piaiwing  legateei.  It  was  held  that  thie  diecretionary  power  oould  not 
be  ezereiaed  by  the  aoting  ezecntor,  thoagh  the  other  two  had  renoonoed 
the  office  of  exeeotor  and  failed  to  qualify.    MaXUi  ▼.  8nikh^  107. 

IL  LiOATn  D  NOT  BsQunuD  TO  Elect  either  to  give  effect  to  a  void  clanaa 
in  a  win  or  to  renounce  all  legadea  in  his  &Tor.     Id. 

12.  OoxnNoxMT  LnoTATioir  or  Will  IXadi  to  I>BPXin>  upoir  Dmro  of  Pb». 
SON  Unxabbud  and  without  ohOdren  is  not  too  remote  under  the  Vir- 
ginia statute,  and  can  not  be  regarded  as  a  contingent  limitation,  made 
to  depend  on  an  indefinite  failure  of  issue  of  children,  but  must  be  re- 
fvded  as  confined  to  the  time  of  the  death  of  the  person  or  tha  statutoiy 
period  of  ten  months  thereafter.    SdmUm  ▼.  8MtU^  835. 

13L  Whxbb  Will  Gobtaibb  Gsztkeal  Buiduabt  Clausi,  Snamo  LMAOOBi 
Which  hays  Lapsed  fall  into  the  residuum,  and  pass  to  reiiduaiy  lega- 
tees.   BeniaU  v.  BeitdaU,  469.    - 

14i  Wkhbb  Bpegvio  Lboateeb  akd  Rebidoabt  Obes  abb  Same  Peuobb 
taking  under  a  will  containing  a  general  residuary  dause^  and  where  the 
speoifio  legacies  have  lapsed,  the  rule  applies  that  where  one  of  several 
residuaiy  legatees  who  are  to  take  in  common  dies  before  the  testator, 
his  portion  does  not  survive  to  his  co-legatees,  but  goes  to  the  next  of  kin 
aooording  to  the  statute  of  distribution.    Id, 

Bee  OomEAcn»  6;  Pbobate  Coubxs;   Rxkaibdbbs;  Statote  ov  lama^ 

noBS,  6,  7. 

WITNESSES. 

L  WiXBEBB  HAYnro  Ohaboed  Hucbblv  as  Ibtbeebthd^  ok  Hn  VoiB  Dmi^ 
may  in  the  same  way  discharge  or  balance  his  interest^  and  restore  his 
competency.     Tarkton  r.  Johnson,  515. 

t.  Wrbebs  IB  Ivoompbtbnt  to  TBsnrr  if  he  have  a  dear  and  distinct  inter- 
est  in  the  event  of  the  suit.    Slaughter  v.  Ctmnin^Aam,  463. 

S.  In  DBmnTB  aoaixcbt  Baclbb  of  Pkopbbtt,  his  Bailor  is  vot  Competent 
Wttnesb  tor  Him  wrrBoxTT  Bklxasb;  and  evidence  of  a  small  considera- 
tion does  not  affect  the  prindple.    Nelson  v.  Iver$otk  442, 

4.  Administratob  n  Gompbtbnt  Witnbss  in  Suit  bbtwbxn  Third  Par- 
tixb  to  prove  that  a  conveyance  made  by  his  intestate,  and  which  pur- 
ports to  be  an  absolute  sale,  was  a  conveyance  in  trust  to  reimburse  both 
contending  parties  for  money  paid  by  them  as  sureties  of  the  intestate, 
MUler  V.  Thatcher,  172. 

g,  Wmrns  mat  bbBbcallbd  and  Cross-Examinbd  bt  Pbrmibsion  op  Court 
alter  he  has  been  examined  and  dismissed,  and  the  decision  of  the  court 
allowing  or  refusing  it  Ib  not  generally  the  subject  of  exception.  When 
the  object  of  recalling  the  witness  is  to  lay  the  foundation  for  proving 
his  declarations  out  of  court,  it  must  always  be  allowed;  and  if  refused^ 
and  if  proof  of  the  witness's  declarations  be  rejected  because  he  had  no 
previous  opportunity  of  explanation,  it  is  error.    Oovanhovan  v.  Hart,  67. 

••  To  Impeach  Witness  bt  Evidbnob  op  Statements  Made  out  op  Courx 
contrazy  to  his  sworn  statements,  it  is  necessary  first  to  inquire  of  tha 
witness  whether,  at  a  certain  time  and  place,  and  in  the  presence  ol 
certain  individuals,  naming  them,  he  made  the  contradictory  statements 
Wfighi  T.  Hkb,  687. 
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7.  To  Imfxagh  Wrvbb  bt  his  Pbiob  Gontbadictost  Statembiis,  H  is  nA- 
eient  to  direct  his  attention  with  reaaonable  certainty  to  the  mbjeot  of 
previoni  declaration.  It  ii  immaterial  that  there  is  a  slight  difbrenoe 
between  the  date  to  which  his  attention  was  directed  and  that  at  which 
the  contradictory  statement  is  shown  to  haye  been  made.   Hetaom  t.  /«er- 

B*  Fasrr  oak  kot  Dibobxdit  HisOwir  Witkiss,  but  Hb  should  bbAllowxd 
to  relisTe  himself  from  the  eflfect  of  testimony  which  has  taken  him  by 
surprise.  This  he  should  do^  not  by  showing  that  his  witness  from  bit 
fsasnl  character  for  tnith  is  not  entitled  to  credit»  bat  by  showiaf  thai 
tlia  fsot  is  different.    Burihaiter  ▼.  Edwards,  744. 

,  See  EyiDBBOB;  Kbw  T&ial»  1;  SHiFPcra^  6. 

W0BD3  AND  PHBASBS. 
8es  AsBiaBHBNT  foB  Bbnbfit  ov  CbxdiiqHi  8. 

WEECKS. 
Bee  Shippiko,  2,  S, 

WRIT  OF  BRBOR. 

Am  AffOBHBT  AHD  0 
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